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WILLIAM  D.  DICKEY.  ALMET  F.  JENE& 
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CBARLE5  E.  PARKER  Pkesidino  Jamtam 

ASSOCIATE    JT78TICES. 

WALTER  LLOYD  SMITH.         ALDEN  CHESTER. 
EMORY  A.  COABE.  JAMES  W.  BOt'QUTOlT. 
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D.  CADY  HERRICK.  JAMES  A.  BETTB 
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Justices  of  the  Fourth  District. 

MARTIK  L.  STOVER.  EDGAR  A.  SPEMCEa 

CHESTER  B.  McLAUQHLIN.     JOHN  M.  KELLOGG. 
JAMES  W.  HOUGHTON.  HENRY  T.  KELLOOa 

Justices  0/  the  Sixth  District. 

CHARLES  E.  PARKER  GEORGE  F.  LYON. 

GERRIT  A  FORBEa  ALBERT  H.  SEWELU 

WALTER  LLOYD  SMITH         NATHAN  L.  MILLEa 

Fourth  Department. 

Justices  of  the  Appdlate  Division. 
PETER  B.  Mclennan,  Pbesidino  JuBTioa. 

ASSOCIATE    JUSTICES. 

ALFRED  SPRING.  FRANK  H.  HISCOCK. 

PARDON  C.  WILLIAMS.  MARTIN  L.  STOVER 

Justices  (^  (he  Mfth  District. 

PARDON  C.  WILLIAMa  WILLIAM  E.  8CRIPTURB. 

MAUniCE  L.  WRIGHT.  FRANK  H.  HISCOCK. 

PETER  a  Mclennan.  william  a  ANDREwa 

WATSON  M.  ROGERa 
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Fourth  Department — Cont'd. 

JtisUcea  of  the  Seventh  District. 

JOHN  M.  DAVY.  ADELBERT  P.  RICH. 

JAMES  W.  DUNWELL.  JOHN  F.  PARKHURST. 

EDWIN  A.  NASH.  JAMES  A.  R0B80N. 

Justices  of  the  lUghth  District. 

HENRY  A.  CHILDS.  TRUMAN  C.  WHITE. 

JOHN  8.  LAMBERT.  JOHN  WOODWARD. 

ALFRED  SPRING.  WARREN  B.  HOOKER 

EDWARD  W.  HATCH.  DANIEL  J.  KENEFICK. 

FRANK  a  LAUGHLIN.  FREDERICK  W.  KRU6E. 

CITY  COURT  OF  NEW  TORK. 

JAMES  M.  FITZSIMONS,  Chmf  Jcsticb.!  . 
EDWARD  F.  O'DWYER,  Chief  Ju8T1cb.« 

A880CIATB    JUSTICES.  , 

JOHN  H.  MCCARTHY.  THEODORE  F.  HA8CALL. 

LEWIS  J.  CONLAN.  FRANCIS  B.  DELEHANTY. 

EDWARD  F.  O'DWYER t  SAMUEL  8EABURY. 

>  Died  Uu-cb  2,  1904. 

'  Appointed  Chief  Justice  to  succeed  Jamei  M.  Fltzsimons,  deceased. 
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Kllkln  V.  New  York  Cent.  &  H.  R.  R.  Co 78  N.  Y.  Supp.    668 

Order  affirmed.    6»  N.  B.  1126.  m  N.  T.  688. 

Klnsey  v.  New  York 78  N.  Y.  Supp.    100 

Judgment  rerereed.    68  N.  B.  112S.  177  N.  T.  668. 

Kline  T.  Abraham 81  N.  Y.  Supp.  1132 

Judgment  rareCMd.    70  N.  E.  S88,  178  N.  T.  877. 

Lansing  t.  Schenectady  R.  Co 82  N.  Y.  Supp.    192 

Judgment  afflrtned.    70  M.  B.  818,  178  N.  T.  101 

Leeds  V.  New  York  Tel.  Co 80  N.  Y.  Snpp.    114 

Judgment  reversed.    TO  N.  B.  818,  178  N.  T.  118. 

Lennan  t.  Hamburg- American  S.  S.  Co 83  N.  Y.  Supp.  1109 

Judgment  affirmed.    68  N.  B.  1125,  177  N.  T.  673. 

Levlne  t.  Metropolitan  St.  R.  Co 80  N.  Y.  Supp.      48 

Judgment  affirmed.    68  M.  B.  1126,  177  N.  T.  623. 

Levy  r.  Schreyer 76  N.  Y.  Supp.  1018 

Judgment  modified.    88  N.  B.  688,  177  N.  T.  883. 

Liberty  Wall  Paper  Co.  t.  Stoner  Wall  Paper  Mfg.  Co 79  N.  Y.  Supp.  1137 

Judgment  rerenad.    70  N.  B.  601,  ITS  N.  T.  218. 

LUner  v.  Toplltz 83  N.  Y.  Supp.    423 

Order  affirmed.    88  N.  B.  1126.  177  N.  T.  688. 

Litchfield  ▼.  International  Paper  Co 74  N.  Y.  Supp.  1135 

Judgment  affirmed.    68  N.  B.  1128,  177  N.  T.  646. 

Llttauer  t.  Stem 85  N.  Y.  Supp.      71 

Order  affirmed.    88  M.  B.  688,  in  N.  T.  283. 

Lord  T.  Hull 74  N.  Y.  Supp.    711 

Judgmenu  rereraad.   70  N.  B.  88,  ITS  N.  T.  8. 

Lord  V.  Seymour. 83  N.  Y.  Supp.      88 

Judgment  affirmed.    88  N.  B.  1128,  177  N.  T.  616. 

McAlIaster  t.  Britton 73  N.  Y.  Snpp.  1140 

Judgment  affirmed.    68  N.  B.  1128,  ITT  N.  T.  648. 

McCabe,  In  re 82  N.  Y.  Supp.    180 

Order  affirmed.    88  N.  B.  1128,  177  N.  T.  684. 
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McPhinipa  T.  Fitzgerald 78  N.  T.  Supp.    681 

Judsment  afflrmad.    C9  N.  B.  lUt,  IIT  N.  T.  UM. 

HcShane  v.  Murpby  ...-. 83  N.  X.  Si^P-  1018 

Ordar  afflrmad.    «  N.  B.  lUS,  177  N.  T.  OS. 

Kadlgan  t.  Oceanic  Steam  NaT.  Co 81  N.  T.  8app.    70B 

Ordar  rereraad.    70  N.  B.  7».  ITS  N.  T.  Ml. 

llanbattan  Fire  Im.  Ck>.  of  City  of  New  York  t.  Vox 77  N.  X.  Supp.    667 

Judgmant  afflrmad.    It  N.  B.  lUS.  177  N.  T.  t7«. 
lUtten  r.  Maxwell. 83  N.  T.  Soiv.  1086 

Order  rararsed.    t>  N.  B.  10(2,  177  N.  Y.  4tH. 

MtTor,  etc.,  of  City  of  New  York,  In  re 86  N.  Y.  Bupp.  lUU 

Order  rereraad.    70  N.  S.  024,  178  N.  T.  4SL 

Medical  College  Laboratoij  of  New  York  ▼.  New  York 

Unlverelty 78  N.  Y.  Bupp.    078 

Jndcment  affirmed.    70  N.  B.  M7,  178  N.  T.  Ut. 

Metsger  v.  Martin 84  N.  Y.  Supp.    494 

Older  afflrmed.    «  N.  B.  UM,  177  N.  T.  t<L 

Meyer  r.  Supreme  Lodge,  K.  F 81  N.  Y.  Supp.    818 

Jndsment  afflrmed.    70  N.  O.  111.  178  N.  T.  (S. 

MUlard.  to  re 81  N.  Y.  Supp.  1136 

Order  afflrmed.    SO  N.  B.  1U7,  177  M.  T.  tSt. 

MUlfl'  Estate,  In  re 84  N.  Y.  Supp.  1135 

Order  afflrmed.    6f  N.  E.  1127.  177  N.  T.  6«2. 

Mitchell,  In  re. 83  N.  Y.  Supp.    211 

Order  afflrmad.    t»  N.  B.  1127,  177  N.  T.  S60. 

Molineux,  In  re 84  U.  Y.  Supp.  1136 

Order  afflrmed.    «t  N.  B.  717,  177  N.  T.  tW. 

Moore  T.  Stalnton 80  N.  Y.  Supp.    244 

Jadpnent  afflrmed.    «  N.  B.  1U7,  177  N.  T.   S8t. 

Moran  T.  Morrill 80  N.  Y.  Supp.    120 

Jodcment  affirmed.    «  N.  B.  1127.  177  V.  T.  66}. 

MoneU  t.  Boston  ft  M.  B.  & 83  N.  Y.  Supp.  1111 

Jndgment  affirmed.    60  N.  B.  1127,  177  N.  T.  630. 

Morrlaon  v.  Smith 82  N.  Y.  Supp.    166 

Judgment  reversed,    n  N.  B.  7IS,  177  N.  T.  tOC 

Holler  V.  Metropolitan  St  R.  Co 78  N.  Y.  Supp.  1068 

Judgment  afflrmed.    61  N.  B.  1127,  177  N.  T.  666. 

Uorphy  T.  Guflr. 70  N.  Y.  Supp.  1139 

Judgment  reversed.    60  N.  B.  607,  177  N.  T.  114. 

Murray  ▼.  Miller. 88  N,  Y,  Supp.    591 

Jndgmnt  affirmed.   70  N.  B.  870,  178  N.  T.  SIS. 

Mtmy  V.  Oullck 79  N.  Y.  Sopp.  1189 

JodgmMt  affirmed.    60  N.  B.  1127,  177  N.  T.   6B8. 

New  York  Cement  Co.  ▼.  ConioUdated  Roaendale  Cement 

Co. 81  N.  Y.  Supp.  1137 

Judgment  rsraraed.    70  N.  B.  461.  ITS  N.  T.  1ST. 

Mew  York  Cent,  'ft  H.  R.  R.  Co.  ▼.  Auburn  Interurban 

Electric  R.  Co 80  N.  Y.  Supp.  1144 

Judgment  affirmed.    70  N.  B.  U7.  178  M.  T.  78. 
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New  York  Ctot  &  H.  R.  R.  Co.  v.  State 80  N.  Y.  Sopp.  1144 

Judgment  modlfled.    eg  N.  B.  1127,  177  N.  T.   Sn. 

New  York  Life  Ins.  Co.  v.  Casey 81  N.  Y.  Snpp.        1 

Judgment  reversed.    TO  N.  B.  916,  178  N.  T.  SO. 

New  York  Security  &  Trust  Co.  v.  Scboenberg 84  N.  Y.  Snpp.    859 

Order  afflrmed.    tS  N.  B.  1128,  177  K.  T.  666. 

New  York  University  ▼.  Loomls  Laboratory 74  N.  Y.  Snpp.    176 

Judgment  afilrmed.    70  N.  B.  4U. 

New  York  &  N.  S.  R.  Co.,  In  re 84  N.  Y.  Supp.  1137 

Order  affirmed.    e>  N.  B.  1128,  177  N.  T.  686. 

Nlewenhons  v.  New  York  &  H.  R.  Co 79  N.  Y.  Supp.  1140 

Judgment  revened.   a  U.S.  1128,  177  N.  T.  6(6. 

Nlms  ▼.  Merrltt 82  N.  Y.  Snpp.  1108 

MoUon  denied.    6*  N.  B.  1128,  177  N.  T.   582. 

O'Brien  t.  Fleckensteln 83  N.  Y.  Supp.    499 

Motion  denied.    6S  N.  B.  1128,  177  N.  T.  664. 

Olmstead  ▼.  Olmstead. 79  N.  Y.  Snpp.      98 

Judgment  afflrmad.    «  N.  B.  1128,  177  N.  T.  679. 

Osborne  ▼.  Ocorr  &  Rngg  Co 83  N.  Y.  Snpp.  1112 

Judgment  afflrmed.    «  N.  B.  1128,  177  N.  T.  631. 

Paige  T.  Scbenectady  S.  Co 82  N.  Y.  Supp.    192 

■  Judgment  revened.    70  N.  B.  212,  178  N.  T.  102. 

Peck,  In  re. 80  N.  Y.  Supp.      76 

Orders  afflrmed.    <t  N.  B.  1121,  177  N.  T.  638. 

People  V.  American  Loan  &  Trust  Co 84  N.  Y.  Supp.     114 

Order  afflrmed.    68  N.  B.  428.  177  N.  T.  231. 

People  V.  Loomls 78  N.  Y.  Supp.    678 

Judgment  rarersed.    70  N.  B.  819.  ITS  N.  T.  400. 

People  V.  Mills, 86  N.  Y.  Supp.    629 

Judgment  ot  conviction  afflrmed.    70  N.  E.  786,  178  N.  T.  274. 

People  v.  Weaver 81  N.  Y.  Snpp.    619 

Judgment  reversed.    (B  N.  B.  1094,  1T7  N.  T.  434. 

People  ex  rel.  Bank  for  Savings  In  New  York  t.  Miller.  .82  N.  Y.  Snpp.    621 

Order  modlfled.    69  N.  E.  1103,  177  N.  T.  *SL 

F^ple  ex  rel.  Berlinger  v.  Wells 83  N.  Y.  Snpp.    876 

Orders  reversed.    TO  N.  B.  *2(,  178  N.  T.  411. 

People  ex  rel.  Commercial  Cable  Co.  v.  Morgan 83  N.  Y.  Snpp.    998 

Order  reversed.    70  N.  B.  967. 

People  ex  rel.  Connecting  Terminal  R.  Co.  t.  Miller 82  N.  Y.  Snpp.    682 

Order  reversed.    70  N.  B.  472,  178  N.  T.  194. 

People  ex  rel.  Continental  Ins.  Co.  v.  Miller 85  N.  Y.  Snpp.  1142 

Order  modlfled.    70  N.  E.  10,  ITT  N.  T.  6IS. 

People  ex  rel.  Corscadden  t.  Howe 84  N.  Y.  Snpp.    004 

Judgment  affirmed.    69  N.  B.  lilt,  177  N.  T.  499. 

People  ex  rd.  Deerlng  v.  Grout 85  N.  Y.  Snpp.  1142 

Appeal  dismissed.    69  N.  B.  1129.  ITT  N.  T.  686. 

People  ex  rel.  Lehmaler  t.  Interurban  St.  R.  Do 83  N.  Y.  Snpp.    622 

Appeal  dismissed.    69  N.  E.  696,  ITT  N.  T.  296. 


Digitized  by  LjOOQ  IC 


CA8BS   PASSBO   0PON   BT  COURT  OF  APPEALS.  XZTll 

People  «z  reL  McPlke  t.  Van  De  Carr 86  N.  Y.  Sapp.    644 

Order  afflnnad.    T(  N.  B.  98B. 

People  ex  reJ.  New  York  Cent.  &  H.  R.  R.  Co.  v.  Miller.  .84  N.  Y.  Snpp.  1088 

Order  afflnnad.    «>  N.  B.  1129,  177  N.  T.  584. 

PMple  ex  reL  Town  of  Colesvllle  t.  Delaware  &  H.  Co... 81  N.  Y.  Snpp.    478 

Ordar  afflnnad.    O  N.  B.  651,  177  N.  T.  837. 

Pierce,  In  re 84  N.  Y.  Supp.  1141 

Order  afflrmed.    69  N.  E.  1129,  177  N.  T.  <«3. 

Plerson  v.  Speyer. 81  N.  Y.  8uK>.    686 

Jodgment  reTersed.    70  N.  B.  799,  178  N.  T.  Z70. 

Pcdand  V.  United  Traction  Co 85  N.  Y.  Supp.        7 

Order  afflrmed.    68  N.  E.  1U9,  177  N.  Y.  567. 

Powell  V.  New  York  Cent  &  H.  R.  R.  Co 83  N.  Y.  Supp.  1116 

Judsment  afllrmad.    69  N.  B.  1129,  177  N.  T.  629. 

Ramson  ▼.  Metropolitan  St  R.  Co 79  N.  Y.  Supp.    688 

Judgment  affirmed.    68  N.  B.  1129,  177  N.  T.  678. 

BelUy  V.  Erie  R.  Co 76  N.  Y.  Supp.    620 

Jodsment  afflrmed.    6»  N.  B.  1130,  177  N.  T.  547. 

Blgas  T.  LlYlngston 83  N.  Y.  Supp.  1116 

Orders  reversed.    70  N.  E.  107,  178  N.  Y.  20. 

Robinson  T.  Xew  York  &  T.  S.  8.  Co 78  N.  Y.  Supp.    859 

Judgment  affirmed.    69  N.  B.  mO,  177  N.  T.  566. 

Boblnson  t.  Supreme  Commandery  United  Order  of  Gold- 
en Cross  of  the  World 79  N.  Y.  Supp.      18 

Judgment  affirmed.    69  N.  B.  UM,  177  N.  T.  664. 

Bosell's  Estate,  In  re 81  N.  Y.  Supp.    843 

Order  rereraed.    69  N.  B.  732,  177  N.  T.  887. 

Byan  v.  New  York 79  N.  Y.  Supp.    699 

Judgment  affirmed.    69  N.  E.  589.  177  N.  Y.  271. 

Sachs  V.  American  Surety  Co.  of  New  York 76  N.  Y.  Supp.    885 

Judgment  afflrmed.    69  N.  B.  1130,  177  N.  Y.  551. 

Bammis  t.  Standard  Oil  Co.  of  New  York 79  N.  Y.  Supp.  1146 

Judgment  afflnned.   «9  N.  B.  1X30,  177  N.  Y.  647. 

Sargent  y.  Board  of  Education  of  City  of  Rochester 79  N.  Y.  Supp.    127 

Judgment  afflrmed.    «•  N.  B.  723.  177  N.  T.  817. 

Scbecbter  t.  Melnken 82  N.  Y.  Supp.  1114 

Judgment  afflnned.    69  N.  B.  1180,  177  N.  Y.  542. 

Scheir  ▼.  Qnirln 78  N.  Y.  Supp.    966 

Order  afflrmed.    69  N.'B.  1X30.  177  N.  Y.  668. 

Schmarder  t.  Mix 80  N.  Y.  Supp.  1147 

Judgment  afflnned.    69  N.  B.  1180,  177  N.  Y.  576. 

Sberman  ▼.  AlUson 80  N.  Y.  Supp.    148 

Judgment  affirmed.    69  N.  B.  1181,  177  N.  Y.    574. 

SWpman  v.  Nlles 78  N.  Y.  Supp.    440 

Judgment  affirmed.    68  N.  B.  1132,  177  N.  Y.  627. 

Simons  T.  Steele 81  N.  Y.  Snpp.    787 

Judgment  afflnned.    69  N.  B.  U31,  177  N.  T.  648. 

Simons  T.  Supreme  Council,  A.  L.  H ffl.  N.  Y.  Supp.  1014 

Judgment  rarereed.    70  N.  B.  776,  178  N.  Y.  263. 
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Oy,  In  n , TO  N.  T.  Snpp.  1146 

Order  modUled.    6>  N.  B.  UM,  177  N.  T.  MS. 

Smith  T.  Lehigh  Valley  H.  Co 83  N,  I.  Soi^.  1117 

Judgment  rerened.    69  N.  B.  TJt.  177  N.  T.  tn. 

Smith  T.  NewTork  Cent  &  H.  a  R.  Co 78  N.  T.  Snpp.  113; 

Judsment  rererMd.    n  N.  B.  tr,  177  N.  T.  IM. 

Smith  ▼.  Proakey 81  N.  T.  Sapp.   ^ 

Order  rerereed.    W  N.  B.  1181.  177  N.  T.  iM. 

f4;>eiu!«r  ▼.  Sardinia 82  M.  T.  Sapp.  1116 

Judgment  rererMd.   M  N.  B.  1131,  m  N.  T.  EtL 

Staats  T.  Storm 80  M.  T.  Sapp.   306 

Judgment  affirmed.    SS  N.  B.  lUl,  177  N.  T..t71. 

Stafford  v.  Stafford 80  N.  Y.  Snpp.  1148 

Judgment  •fflrmed.    6>  N.  B.  1131.  177  N.  T.  5(0. 

Standard  Trust  Co.  t.  New  York  Cent  &  H.  R.  R.  Go. . .  .84  N.  Y.  Siq>p.  1147 

Judgment  rererMd.    TO  N.  B.  MS,  ITS  N.  T.  40T. 

Stewart,  In  re 88  N.  Y.  Supp.  1117 

Order  affirmed.    «  N.  B.  1131,  177  N.  T.  663. 

StlUlngs  y.  Metropolitan  St  R.  Co 82  N.  Y.  Supp.    726 

Judgment  affirmed.    ■>  N.  B.  641,  177  N.  T.  SU. 

Straus  7.  American  Publlshets'  Aaa'n 83  N.  Y.  Supp.    271 

Order  affirmed.    6*  N.  B.  UOT,  177  N.  T.  473. 

Snlllvan  t.  Union  R.  Co.  of  New  York  City 81  N.  Y.  Supp.    449 

Judgment  affirmed.    O  N.  B.  1131,  177  N.  T.  B2t. 

Srenson  t.  Svenson 79  N.  Y.  Supp.    667 

Judgment  rerened.    70  N.  B.  UO,  ITS  N.  T.  64. 

Swart  T.  New  York  Cent  &  H.  R.  R.  Co 80  N.  Y.  Supp.    906 

Judgment  affirmed.    68  N.  B.  1131,  177  N.  T.  62ft. 

Taft  V.  Uttle 79  N.  Y.  Supp.    tSOT 

Judgment  rerersed.    70  N.  B.  til,  ITS  N.  Y.  UT. 

Thompson  t.  Schenectady  R.  Co 82  N.  Y.  Supp.    1S2 

Judgment  affirmed.    70  N.  B.  313,  178  N.  T.  102. 

Tompkins  y.  Hatch 79  N.  Y.  Supp.  1149 

Judgment  affirmed.    69  N.  B.  1132,  ITT  N.  T.  669. 

Tompkins  County  v.  Ingersoll 81  N.  Y.  Supp.    242 

Order  affirmed.    69  N.  B.  1132,  177  N.  T.  £43. 

Tripp  y.  Hunt 83  N.  Y.  Supp.  1118 

Judgment  affirmed.    69  N.  B.  1132,  1T7  N.  T.  636. 

United  States  Trust  Co.  of  N.  Y.  y.  Sober 85  N.  Y.  Supp.    266 

Judgment  affirmed.    70  N.  B.  970. 

Upton  V.  Scottish  Union  &  National  Ins.  Co 80  N.  Y.  Supp.  1150 

Judgment  affirmed.    69  N.  B.  1132,  ITT  N.  T.  580. 

Valentine  v.  Healey 79  N.  Y.  Supp.  1149 

Order  rerersed.    TO  N.  E.  913,  ITS  N.  T.  391. 

Van  Bpps  y.  Schenectady  R.  Co 82  N.  Y.  Snpp.     192 

Judgment  affirmed.    TO  N.  E.  213,  ITS  V.  T.  102. 

Van  Gaasbeek  y.  Staples 83  N.  Y.  Supp.     225 

Judgment  affirmed.    69  N.  E.  U32,  177  N.  T.  624. 
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VtocentT.  Alden 77  N.  Y.  Supp.  1142 

Jndsment  afflrmsd.    6B  N.  B.  lUt,  177  N.  T.  M5. 

Vonght  y.  EJastern  Bldg.  &  Ags'n  of  Syracuso 82  N.  Y.  Supp.  1117 

Judsment  affirmed.    <9  N.  B.  1122.  177  N.  T.    660. 

Walden  t.  Jamestown 80  N.  T.  Supp.      6& 

Jadgment  affirmed.    70  N.  B.  46t,  178  N.  T.  213. 

Walter  v.  Syracuse  Rapid  Transit  K.  Co 82  N.  X.  Supp.      82 

Judcment  reversed.    70  N.  B.  18.  178  N.  T.  60. 

Ward  T.  New  York  Cent  &  H.  R.  R.  C!o SO  N.  Y.  Supp.    161 

Jodcment  affirmed.    W  N.  B.  1132,  177  N.  T.  OS. 

Welnsteln  ▼.  Weber 81  N.  Y.  Supp.      62 

Jndsment  affirmed.    TO  N.  B.  116.  178  N.  T.  94. 

Western  Union  Tel.  Co.  T.  Electric  Light  &  Power  Co.  of 

Syracuse  81  N.  Y.  Supp.  1147 

Judgment  rereraed.    70  N.  B.  8U.  178  N.  T.  825. 

Wetyen  t.  Fick 85  N.  Y.  Supp.    692 

Judgment  affirmed.    TO   N.  B.  497,  ITS  N.  T.  223. 

Whitmyre  v.  Schenectady  R.  Co 82  N.  Y.  Supp.    192 

Judgment  affirmed.    TO  N.  B.  218.  1T8  N.  T.  102. 

Williams  T.  Delaware,  L.  ft  W.  R.  Co. 82  N.  Y.  Supp.    945 

Judgment  affirmed.    89  N.  B.  1183.  ITT  N.  T.  6«4. 

WllllamB  T.  Magee 78  N.  Y.  Supp.    550 

Judgment  affirmed.    «9  N.  E.  1133,  1T7  K.  T.  634. 

Willis  V.  McKinnon 79  N.  Y.  Supp.    936 

Judgment  affirmed.    TO  N.  B.  961. 

ToimgT.  Valentine 79  N.  Y.  Snpp.    636 

Judgment  affirmed.    69  N.  B.  S48.  177  N.  T.  847. 

Zander  v.  New  York  Security  &  Trust  Co 78  N.  Y.  Supp.    900 

tndgment  affirmed.   70  N.  B.  449, 178  N.  T.  208.  81  N.  Y.  Supp.  1161 
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SNBLIi  V.  CORNWELL. 

(Sapreme  Court,  Appellate  Blvisioa,  Fourth  Department.    March  22,  1904.) 

1.  BAiurENT— Ijabilitt  or  Bailee. 

A  bailee  for  hire  of  a  horse  is  primarily  chargeable  with  the  duty  of 
returning  It  at  the  Btlpnlated  time,  and,  not  haying  done  so — it  haying 
died  from  an  injury  received  while  he  had  It — be  has  the  burden  of  show- 
ing that  such  death  was  not  the  result  of  his  negligence. 

Appeal  from  Jefferson  County  Court. 

Action  by  George  Snell  against  William  Cornwell.  From  a  judg- 
ment on  a  verdict  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Lewis  H.  Ford,  for  appellant. 
John  O'Leary,  for  respondent. 

SPRING,  J.  This  action  was  commenced  in  Justice's  Court.  The 
plaintiff  recovered  a  verdict  which  was  substantially  a  victory  for  the 
defendant,  and  an  appeal  was  taken  to  the  County  Court,  and  a  new 
trial  had.  The  plaintiff  was  the  owner  of  a  horse,  and  hired  it  out  to 
the  defendant  to  work  on  the  latter's  farm  for  a  period  of  two  weeks 
at  50  cents  a  day.  The  horse  was  not  returned,  and  the  plaintiff  sued 
for  its  value  and  for  the  stipulated  price.    The  substantial  allegations 


1 1.  See  Bailment,  vol.  6,  Cent.  Dig.  i  123. 
87  N.T.8.— 1 
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of  the  complaint  were  admitted  by  the  answer.  Upon  the  trial  in 
County  Court  the  defendant's  attorney  sought  to  make  the  plaintiff 
elect  whether  his  action  was  based  on  negligence,  or  on  the  con- 
tract of  hiring.  The  County  Judge  quite  insistently  ur^fed  that  the 
complaint  should  be  amended  by  inserting  a  cause  of  action  in  negli- 
gence. The  plaintiff's  counsel,  appreciating  that  be  already  stated  a 
cause  of  action,  was  adverse  to  complying  with  the  request  of  the 
court,  and  it  is  somewhat  uncertain  from  the  record  whether  the 
amendment  was  made.  But  there  was  no  election  required  of  the 
plaintiff.  The  suggested  amendment  was  entirely  unnecessary,  and 
the  case  was  properly  tried  on  the  part  of  the  plaintiff  in  accordance 
with  the  complaint  in  the  Justice  s  Court.  The  defendant  was  a 
bailee  of  the  plaintiff  for  hire,  and  it  was  incumbent  upon  him  to  re- 
turn the  horse  to  the  plaintiff  at  the  expiration  of  the  stipulated  time 
of  service.  It  appears  that  the  horse  died  by  reason  of  an  injury  re- 
ceived while  the  defendant  was  using  it.  If  this  injury  was  not  the 
result  of  negligence  or  the  want  of  reasonable  care  by  the  defendant, 
then  it  was  incumbent  upon  the  latter  to  establish  this  fact.  Primarily 
he  was  charged  with  the  duty  of  returning  the  horse,  and  he  must 
show  excuse  for  not  doing  so,  and  that  burden  was  not  upon  the  plain- 
tiff. As  has  been  stated,  the  case  was  tried  by  the  plaintiff  upon  this 
theory.  There  was  a  fair  question  of  fact  decided  adversely  to  the 
defendant.  If  either  of  the  pleadings  was  defective,  it  was  that  of  the 
defendant,  in  failing  to  allege  that  the  horse  was  injured  and  died 
without  his  fault;  but  that  question  is  immaterial,  for  the  case  was 
tried  on  the  merits.  The  judgment  and  order  should  be  affirmed,  with 
costs. 
Judgment  and  order  affirmed,  with  costs.    All  concur. 


POWELL  v.  HINKLET  et  aL 
(.{Supreme  Court,  Appellate  Division,  Fourth  Department.    March  22.  1004.) 

1.  PiXADino — Caubcs  of  Actior— Sepabate   Statembnts— Oomplaiht— Suf- 

TICIENCT. 

On  a  motion  to  compel  plaintiff  to  file  an  amended  complaint,  sepa- 
'  rately  Btatlng  and  numbering  several  causes  of  action  claimed  by  de- 
fendant to  be  alleged  in  the  complaint,  defendant  cannot  raise  the  ques- 
tion of  the  BUfflciency  of  the  complaint  as  stating  a  single  cause  of  action. 

2.  Same— CoNSTBUCTioN  of  Comfi.aint. 

PlalntifTs  complaint  first  described  the  organization  of  an  accident  as- 
sociation then  in  the  hands  of  the  defendant  O.  aa  receiver,  and  alleged 
the  accrual  of  a  claim  in  plaintlfF's  behalf  against  the  association  on  a 
policy.  The  complaint  then  charged  the  relationship  of  defendants,  in- 
cluding the  receiver,  as  directors,  and  that,  in  violation  of  their  duties, 
they  wasted  and  misappropriated  the  association  funds  which  came  into 
their  hands  as  directors,  by  reason  of  which  it  became  insolvent,  and  that 
G.  was  appointed,  and  still  was,  its  receiver;  that  6.,  as  such  receiver, 
had  been  guilty  of  extravagance,  negligence,  and  inattention,  and  had 
refused  to  bring  an  action  against  other  alleged  derelict  directors  on 
plalntUTs  request ;  and  that  many  other  persons  were  creditors,  situated 
similarly  to  plaintiff,  who  might  join  in  the  action.  Whereupon  plain- 
tiff demanded  Judgment  establishing  her  claim,  for  an  accounting  by  the 
directors,  and  the  removal  of  O.  as  receiver,  and  the  appointment  of  a 
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competent  penon  In  Us  stead.    Eel4,  that  tbe  C(»DpIalnt  stated  but  a 
single  cause  of  action,  and  was  therefore  not  subject  to  a  motion  to  sepa- 
rately state  and  nnmber. 
McLennan,  P.  J.,  and  Wllliamat  J.,  dissenting. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Lydia  L.  Powell,  as  a  creditor  of  the  United  States  Mutual 
Accident  Association  of  New  York  City,  against  James  W.  Hinkley, 
impleaded  with  others.  From  an  order  denying  defendant's  motion 
to  compel  plaintiflF  to  file  an  amended  complaint  specially  setting  forth 
and  numbering  at  least  three  causes  of  action  alleged  to  be  set  forth 
therein,  he  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILUAMS, 
HISCOCK,  and  STOVER,  JJ. 

Carl  Schurz  Petrasch,  for  appellant 
M.  Filmore  Brown,  for  respondent. 

HISCOCK,  J.  This  action  was  brought  by  plaintiff  as  the  death 
beneficiary  in  a  policy  or  certificate  of  membership  issued  by  the  United 
States  Mutual  Accident  Association  of  New  York  City  to  one  Frank 
L.  Powell.  Its  main  object  may  be  generally  stated  to  be  that  of  com- 
pelling various  defendants,  induding  appellant,  to  account  for  their 
aHeged  misconduct  and  misappropriation  of  funds  while  acting  as  di- 
rectors of  said  accident  association,  and  of  thereby  securing  redress 
and  relief  for  plaintiff  and  other  creditors  of  said  association  who  are 
similarly  situated. 

Upon  this  appeal  it  is  assumed  by  both  counsel  that  the  action  is, 
and  may  be,  instituted  under  sections  1781  and  1782  of  the  Code  of 
Civil  Procedure.  The  first  section,  amongst  other  things,  provides  for 
the  maintenance  of  actions  against  trustees  and  directors  of  a  corpora- 
tion to  compel  them  to  account  for  their  official  conduct,  and  to  pay  to 
the  corporation  which  they  represent,  or  to  its  creditors,  any  money  and 
the  value  of  any  property  which  they  have  acquired  to  themselves  or 
lost  or  wasted  by  a  violation  of  their  duties.  The  second  section  pro- 
vides that,  outside  of  certain  exceptions,  such  an  action  may  be  brought 
by  a  creditor  of  the  corporation. 

No  argfument  can  well  be  addressed  to  us  upon  this  appeal  by  the 
learned  counsel  for  the  appellant  questioning  the  right  of  plaintiff,  as 
a  creditor,  to  maintain  this  action,  or  the  sufficiency  and  effectiveness 
of  the  allegations  contained  in  her  complaint  to  set  forth  at  least  one 
cause  of  action.  This  motion  is  based  upon  the  theory,  not  that  the 
complaint  does  not  state  a  cause  of  action,  but  that,  upon  the  con- 
trary, it  goes  to  the  opposite  extreme,  and  in  a  single  count  states  at 
least  three  causes  of  action.  We  therefore  do  not  have  before  us  for 
present  consideration  any  questions,  if  such  in  fact  exist,  which  might 
arise  upcHi  a  demurrer  with  reference  to  the  sufficiency  of  plaintiff's 
complaint  as  stating  in  her  behalf  a  cause  of  action. 

In  support  of  his  motion,  and  in  fact  by  the  express  terms  of  his  no- 
tice, defendant  claims  that  the  complaint  sets  forth  three  causes  of  ac- 
tion, as  follows :  (l)  An  alleged  cause  of  action  at  law  upon  a  policy 
of  insurance ;  (2)  a  cause  of  action  against  the  defendant  directors  for 
misappropriating  and  diverting  the  profits  of  the  accident  association ; 
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(3)  a  cause  of  action  for  waste,  neglect,  and  misappropriation  of  the 
assets  of  said  association  after  it  became  insolvent  We  do  not  agree 
with  the  appellant's  contention  in  these  respects.  For  the  purpose  oi 
this  examination,  the  allegations  in  plaintiff's  complaint  may  be  readily 
separated  into  four  groups.  The  first  describe  the  organization  of  the 
accident  association,  and  the  operation  and  conduct  of  its  business,  as 
carrying  on  a  system  of  mutual  co-operative  insurance,  and  the  issue 
by  it  to  Frank  L.  Powell  of  a  certificate  of  membership,  whereby, 
under  certain  conditions,  it  became  obligated  to  pay  to  plaintiflf  the 
sum  of  $15,000  upon  his  death ;  tliat  these  conditions  arose,  and  that 
plaintiff,  under  said  certificate,  became  entitled  to  said  sum,  upon  and 
on  account  of  which  she  has  only  received  $5,000.  The  second  allege 
the  relationship  of  appellant  and  various  others  of  the  defendants  to 
said  accident  association,  as  directors,  and  that,  in  violation  of  the 
duties  which  they  owed  to  this  plaintiff  and  others,  they,  in  various 
ways,  wasted,  misappropriated,  and  employed  to  their  own  benefit  the 
funds  and  property  of  the  association  which  came  into  their  hands  and 
control  as  such  directors ;  that  by  reason  of  such  misconduct  the  asso- 
ciation became  insolvent,  and  the  defendant  Gray  was  appointed  its 
receiver,  and  is  still  continuing  to  act  as  such.  The  next  group  allege 
that  said  Gray,  as  such  receiver,  has  been  guilty  of  extravagance,  negli- 
gence, inattention,  inefficiency,  and  disregard  of  his  duties,  and  that, 
in  addition  to  his  refusal  to  brin^  an  action  against  the  alleged  derelict 
directors  upon  the  request  of  this  plaintiff,  his  conduct  has  been  such 
as  to  indicate  that  he  is  an  improper  person  to  bring  it,  even  if  willing 
to  do  so.  The  final  allegations  relate  to  tlie  existence  of  many  other 
persons  and  creditors  similarly  situated  as  plaintiff,  and  who  may  be  in 
a  position  to  join  with  her  in  the  prosecution  of  this  action.  Upon 
these  allegations  the  plaintiff  dem^^nds  judgment,  among  other  things, 
that  the  existence  and  amount  of  her  claim  be  established;  that  the 
defendant  directors  be  compelled  to  account  for  their  conduct  and  mis- 
conduct, and  to  pay  over  to  a  receiver  whatever  money  the  court  shall 
adjudge  that  they  have  misappropriated.  There  are  some  other  allega- 
tions in  the  complaint,  and  some  other  clauses  in  the  prayer  for  relief, 
which  we  shall  consider  hereafter.  Considering  the  allegations  and 
the  prayer  for  relief  as  stated  by  us,  we  do  not  think  that  a  reasonable 
construction  leads  to  the  conclusion  that  more  than  one  cause  of  action 
is  stated.  It  seems  to  us  that  the  allegations  of  the  complaint  proceed 
in  a  perfectly  orderly  and  Ic^cal  manner  from  the  statement  of  plain- 
tiff's interest  as  a  beneficiary  and  creditor  under  the  certificate  of  insur- 
ance, through  the  alleged  misconduct  of  the  defendant  directors,  and 
the  relationship  and  conduct  of  the  defendant  Gray  as  receiver,  up  to 
a  proper  and  legitimate  demand  for  relief  against  the  same.  It  is 
true  tiiat  the  existence  of  the  defendant  Gray  as  receiver,  and  his  al- 
leged misconduct  as  such,  have  brought  into  tlie  complaint  some  alle- 
gations which  would  not  ordinarily  be  found  therein.  But  we  think 
it  was  entirely  reasonable  and  proper  for  the  plaintiff  to  allege  not  only 
that  Gray,  as  receiver,  had  refused  to  bring  this  action,  but  also  that  his 
conduct  was  such  as  to  render  him  an  improper  person  to  be  intrusted 
with  the  management  of  such  litigation.  Whether  the  court  should 
find,  or  not,  that  these  latter  allegations  were  a  sufficient  reason  for  the 
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institution  of  this  action  by  plaintiff,  instead  of  by  Gray  as  receiver, 
they  were  certainly  proper  allegations,  in  connection  with  the  main 
cause  of  action,  to  address  to  the  court  as  a  reason  why  the  action  was 
brought  as  it  was.  We  think,  further,  that  such  allegations  were  proper 
as  leading  up  to  an  additional  clause  contained  in  the  prayer  for  relief 
to  which  we  now  refer,  viz.,  the  demand  that  Gray  be  removed  as 
receiver,  and  that  some  proper  person  be  appointed  in  his  place.  This, 
again,  is  an  incident  of  relief  which  would  not  ordinarily  be  necessary. 
But  in  this  case,  if  plaintiff  should  succeed  in  her  claim,  it  would  be 
necessary  that  the  judgment  as  requested  should  compel  the  defendants 
to  pay  over  moneys  to  the  association,  or  the  receiver  acting  in  its 
behalf;  and  if  plaintiff  should  be  able  to  establish  that  the  defendant 
Gray  was  an  improper  and  unsafe  person  to  receive  from  such  directors, 
in  behalf  of  said  corporation,  such  funds,  it  would  be  entirely  within 
the  province  of  a  court  of  equity  to  remove  him  and  appoint  somebody 
who  would  be  a  proper  guardian. 

We  have  not  failed  to  note  that  in  the  body  of  the  complaint  are 
some  allegations  that  tlie  defendant  directors  owed  certain  duties  to  the 
plaintiff's  intestate,  in  the  way  of  retaining  and  investing  various 
moneys.  While  these  allegations  may  be  somewhat  superfluous,  they 
are  not,  and  could  not  well  be,  claimed  to  set  forth  any  separate  cause 
of  action. 

We  also  note  that  the  prayer  for  relief  asks  that  plaintiff  be  paid 
her  claim,  and  that  the  defendant  Gray  be  held  personally  liable  in  cer- 
tain contingencies.  Such  relief  may  be  outside  of  that  which  a  court 
of  equity  would  feel  justified  in  awarding  upon  the  trial  of  this  case ; 
and,  while  it  is  too  well  settled  to  require  extensive  statement  that  the 
prayer  for  relief  in  a  complaint  may  be  looked  to  as  explaining  and 
characterizing  the  nature  of  the  complaint  itself,  it  would  be  unreason- 
able to  regard  these  particular  demands  for  relief,  even  though  un- 
justifiable, as  impressing  upon  the  complaint  before  us  the  fault  of  con- 
taining various  causes  of  action.  The  order  should  be  affirmed,  with 
costs. 

Order  affirmed,  with  $io  costs  and  disbursements.  All  concur,  ex- 
cept McLENNAN,  P.  J.,  and  WILLIAMS,  J.,  who  dissent 


102  App.  DIv.  601.) 

I-00MI8  et  nz.  y.  JEFFERSON  COUNTY  PATRONS'  FIRE  RELIEF  ASS'N. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  8,  1904.) 

L  ISSUBAKCE— MUTUAI.  COMPANT— ACTS  OF  DiBECTOBS— PABOI,  INSTJBANCE. 

Plaintiff  was  instirecl  by  defendant,  which  was  a  mutual  Insurance  as- 
sociation, requiring  the  policy  holders  to  be  members  of  a  local  grange, 
and  to  pay  assessments  and  specified  premiums.  The  association's  by- 
laws provided  that  its  directors  should  have  blank  applications  in  their 
custody,  to  be  signed  by  applicants  for  insurance,  which  applications  the 
directors  were  required  to  approve,  and  declared  that  the  president  and 
secretary  of  the  association  should  have  power  to  issue  policies  at  any 
time  on  property  Insured  "by  any  directors,"  provided  that  such  applica- 
tions met  the  requirements  of  the  acts  under  which  the  association  was 
incorporated,  and  its  by-laws.  Held,  that  one  of  defendant's  directors  had 
authority  to  make  an  oral  contract  Insuring  a  member  pending  action  on 
bis  application. 
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S.  Sahx— RcjEonoir. 

Plaintiff  held  a  policy  in  defendant  mntnal  Inaurance  association,  and, 
being  Informed  by  one  of  defendant's  directors  thaf  tbe  policy  was  about 
to  expire,  made  a  new  application,  and  paid  a  portion  of  the  premium  for 
another  policy.  Snch  policy  was  Issued,  but  was  never  delivered  to  plain- 
tiff;  and  thereafter  the  director,  on  ascertaining  that  the  previoiis  policy 
bad  not  expired,  as  he  had  believed,  canceled  tbe  subsequent  policy,  and 
retained  the  premium,  agreeing  th&t  it  should  be  applied  In  payment  of  a 
new  policy,  which  he  agreed  to  Issue  on  the  termination  of  the  old  policy. 
When  such  policy  expired,  an  application  for  a  new  one  was  made  out, 
which  was  returned  by  defendant  for  correction  only ;  and,  after  plaintiff 
had  sustained  a  loss,  the  application  was  corrected,  under  direction  of  the 
director,  and  returned,  when  it  was  rejected.  Held  that,  since  the  director 
had  authority  to  make  temporary  insurance  contracts,  defendant  by  such 
rejection  could  not  escape  liability  for  the  loss. 

8.  Sake— Repbksbntationb— OwNEBSEiP  of  Pbopebtt— KnowuBnoB  of  Aqent 

— BSTOPPEI,. 

Where  the  director  of  defendant  mutual  insurance  association  had  full 
notice  that  the  title  to  plaintiff's  farm,  on  which  the  buildings  insured 
were  located,  was  in  plaintiff  and  his  wife,  defendant  was  estopped  to 
claim  nonliability  for  an  alleged  misstatement  of  interest  written  by  the 
director  in  the  application.  Implying  that  plaintiff  was  the  sole  owner  of 
tbe  property. 

4.  Sahi— MoBTOAOEE'a  Ihtebbst— Assionicbnt  or  Polict. 

A  by-law  of  a  mutual  insurance  company,  providing  that  a  policy  may, 
at  the  request  of  the  insured,  be  indorsed  payable  to  the  mortgagee  as  his 
interest  may  appear,  is  not  obligatory,  and  hence  a  failure  to  do  so  does 
not  relieve  the  insurer  from  liability. 

Appeal  from  Special  Term,  Jefferson  County. 

Action  by  William  A.  Loomis  and  wife  against  the  Jefferson  County 
Patrons'  Fire  Relief  Association.  From  a  judgment  in  favor  of  plain- 
tiffs, defendant  appeals.    Affirmed. 

The  plaintiffs  are  the  owners  of  a  farm  in  the  town  of  Champion,  in  the 
county  of  Jefferson;  and  the  defendant  is  a  co-operative  flre  insurance  com- 
pany, restricted  in  its  business  to  the  counties  of  Jefferson  and  Lewis,  and  in- 
corporated pursuant  to  chapter  362,  p.  K40,  Laws  1880,  as  amended  particularly 
by  chapter  673,  p.  801,  Laws  1886.  Every  applicant  for  insurance  must  be  a 
member  of  one  of  the  local  granges  of  defendant,  and  is  liable  to  the  payment 
of  assessments  to  meet  losses  and  expenses.  The  plaintiffs  had  become  mem- 
bers of  the  defendant  in  1890  by  receiving  a  policy  of  insurance  upon  the 
buildings  on  their  farm.  This  policy,  bearing  date  November  24,  1890,  by  its 
terms  expired  November  24,  1895,  and  at  its  expiration  a  renewal  policy  was 
Issued  for  five  years.  The  soliciting  agents  of  the  defendant  were  Its  directors, 
and  there  was  a  director  named  Babcock  all  this  time  living  in  the  vicinity 
of  the  plaintiffs,  and  to  whom  the  applications  for  these  policies  were  made. 
In  January,  1900,  Babcock  informed  the  plaintiff  William  Loomis,  in  whose 
name  the  policy  was  running,  that  it  had  expired;  and  a  new  application 
was  made,  and  a  portion  of  the  premium  paid,  and  another  policy  Issued, 
in  form  like  its  predecessor,  but  it  never  was  delivered  to  Loomis.  Later 
Babcock  learned  that  the  policy  issued  in  November,  1895,  had  not  yet  ex- 
pired, and  the  one  of  January  was  canceled,  although  this  did  not  occur 
until  several  months  had  elapsed  from  the  date  of  its  issuance;  the  precise 
time  being  In  controversy,  and  is  unlmportknt  In  any  event,  when  Mr. 
Ixiomls  learned  of  it,  he  and  Babcock  agreed  that  the  premium  already 
paid — and  in  the  meantime  he  had  paid  the  balance — should  be  applied  in 
payment  of  the  new  policy  which  It  was  arranged  should  be  issued  in  No- 
vember, 1900,  upon  the  termination  of  the  existing  policy.  On  that  day 
Mr.  Loomis  went  to  the  home  of  the  director  and  applied  for  a  renewal  of 
tbe  policy,  and  an  application  was  filled  out  by  Mr.  Babcock,  and  which 
Loomis  says  he  signed,  although  that  question  Is  in  dispute,  and  will  be 
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adverted  to  later.  On  the  same  Oay,  which  was  Saturday,  Babcock  took 
the  application  to  Watertown,  intending  to  dellTer  It  to  the  defendant's 
office,  bnt  found  it  dosed.  He  returned  with  the  application,  and  mailed  U 
to  the  defendant  the  sncceedlng  Monday,  and  It  was  received  on  Tuesday 
morning,  the  27th.  It  was  returned  to  Babco^  by  the  secretary  for  correc- 
Uod:  First,  to  have  it  slgpaed  by  the  applicant;  and,  second,  to  have  the 
loss,  If  any,  payable  to  the  mortgagee  as  bis  interest  may  appear.  Babcock 
was  absent  from  home  at  the  time  the  application  arrived,  and  did  not  re- 
turn until  Saturday.  On  Sunday  he  went  with  the  application  to  the  re- 
spondents, and  it  was  signed  by  Mr.  Loomis,  and  the  name  of  the  supposed 
mortgagee  inserted  in  his  stead,  and  the  application  was  left  with  Loomis 
to  forward  to  the  defendant,  and  the  application  was  subsequently  rejected. 
Early  In  the  morning  of  November  27th,  and  before  the  return  of  the  apnll- 
catlon  to  Babcock  by  the  defendant  for  correction,  the  bam  described  in  the 
policy  was  wholly  destroyed  by  fire;  and  the  extent  of  the  liability  of  the 
defendant,  if  liable  at  all,,  was  stipulated  upon  the  trial.  The  defendant's 
secretary  testlfled  that  when  he  returned  the  application  he  had  not  learned 
of  the  Ore.  Mr.  Loomis  wrote  to  the  secretary  on  the  27th,  informing  him  of 
the  burning  of  the  bam  and  Its  contents.    Further  facts  appear  in  the  opinion. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Joseph  AtweH,  for  appellant. 

W.  B.  Van  Allen,  for  respondents. 

SPRING,  J.  This  action  was  brought  on  the  oral  agreement  made 
by  Babcock,  the  director,  when  he  informed  Loomis  that  the  policy  of 
January  24th  was  ineffective  because  the  preceding  policy  was  still  in 
force.  The  plaintiff  testified  that  the  director  said^  in  substance,  that 
he  would  attend  to  it;  and  this  is,  in  effect,  corroborated  by  Babcock. 
The  full  premium  was  retained  by  Babcock  for  the  purpose  of  meet- 
ing the  premium  on  the  new  policy.  The  application  was  not  returned 
to  the  plaintiffs,  but  was  retained  by  the  defendant  It  seems  clear 
that  it  was  expected  by  the  parties  that  the  insurance  was  to  be  con- 
tinued, and,  if  nothing  further  had  been  done,  Loomis  had  the  right 
to  expect  the  issuance  of  a  new  policy  upon  the  termination  of  the  one 
issued  in  November,  1895.  Loomis,  however,  did  go  to  Babcock  in 
the  forenocm  of  the  day  that  the  old  policy  was  to  run  out  for  the  pur- 
pose of  attending  to  its  renewal.  If  we  assume,  as  Babcock  and  his 
wife  testified,  that  the  application  was  not  signed. by  the  applicant, 
we  are  still  of  the  opinion  that  the  property  was  insured.  That  was  the 
intention  of  the  parties.  The  sdieme  of  insurance  was  the  mutual 
plan,  and  involved  membership  in  the  local  grange,  tiie  payment  of  as- 
sessments, and  also  a  specific  premium  for  the  particular  policy  issued, 
and  which  was  graded  according  to  the  amount  insured.  Section  2 
of  by-laws.  Bateock,  as  a  director,  had  in  his  custody  blank  applica- 
tions to  be  signed  by  tiie  applicant  who  came  to  him  for  insurance  with 
defendant  (section  5),  and  it  was  for  him  to  approve  the  application 
before  the  policy  was  issued  (section  4).    Section  13  provides : 

"The  president  and  secretary  shall  have  power  to  Issue  policies  at  any  time 
on  property  Insured  by  any  directors,  providing  such  application  meets  the 
requirements  of  said  acts  and  these  by-law&" 

V 

That  is,  the  director  takes  the  application  and  makes  the  contract 
of  insurance,  but  its  formal  confirmation  by  the  issuance  of  a  policy 
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rests  with  the  two  officers  named.  There  does  not  seem,  by  the  by- 
laws, to  be  lodged  with  these  officers  the  unqualified  authority  to  turn 
down  an  application  which  has  received  the  sanction  of  a  director.  Of 
course,  this  could  be  accomplished  in  conjunction  with  that  director, 
or  by  the  action  of  the  board  of  directors.  But  assuming  that  the 
home  officers  might  eventually  reject  the  application,  until  this  was  done 
the  agreement  of  Babcock  was  valid,  and  the  insured  was  entitled  to  the 
protection  intended  thereby.  Babcock  did  not  possess  the  authoritj-  to 
issue,  in  form,  a  written  policy  binding  on  the  defendant.  The  writ- 
ten application  must  be  accepted  by  the  defendant  before  the  policy 
was  issued,  and  thereupon  it  became  valid  from  its  date.  The  director, 
however,  did  have  authority  to  make  a  valid  agreement  on  behalf  of 
the  defendant  to  insure  the  property  until  the  defendant  took  definite 
action  on  the  application.  If  a  loss  occurred  in  the  meantime,  the  de- 
fendant must  pay.  If,  upon  receipt  of  the  application,  it  learned  that 
the  buildings  insured  had  been  destroyed  by  fire,  it  could  not  allow  that 
fact  alone  to  induce  the  rejection  of  the  application.  When  the  ap- 
plication was  received  by  it  on  November  27th,  it  did  not  reject  it  or 
refuse  to  issue  the  policy.  It  returned  it  for  specific  corrections,  im- 
plying that,  upon  these  being  made,  the  issuance  of  the  policy  would 
follow,  and  it  would  be  operative  from  the  date  of  the  application. 
The  construction  placed  upon  the  agreement  by  Babcock  was  obviously 
one  of  absolute  insurance,  for  he  presented  the  application  to  Mr. 
Loomis  for  his  signature  and  correction  five  days  after  the  burning 
of  the  buildings.  This  action  was  significant,  in  that  it  recognized  the 
existence  of  the  contract  of  insurance.  It  would  have  been  a  mockery 
for  Babcock  to  go  through  the  performance  of  correcting  this  applica- 
tion, and  having  it  re-signed,  if  he  did  not  understand  that  by  his  acts 
the  defendant  had  become  liable  for  the  loss  of  this  property.  He  was 
more  than  an  ordinary  soliciting  agent  His  position  as  director  of  the 
defendant,  with  blank  applications  in  his  custody,  and  with  the  duty 
to  approve  the  applications,  invested  him  with  authority  as  one  of  the 
executive  officers  of  the  defendant. 

Inasmuch  as  the  plan  of  insurance  contemplated  a  written  applica- 
tion, it  is  insisted  that  no  oral  contract  could  be  made,  as  this,  in 
effect,  would  override  the  requirement  of  an  application  in  writing. 
In  answer  to  this,  it  may  be  said  that  there  is  nothing  in  the  by-laws 
inhibiting  a  director  from  making  an  agreement  for  temporary  insur- 
ance to  be  valid  until  the  action  of  the  home  officers.  In  Hicks  v. 
British  American  Assurance  Company,  162  N.  Y.  284,  56  N.  E.  743, 
48  L.  R.  A.  424,  the  agent  of  the  defendant  said  to  the  applicant  for 
insurance,  "You  are  insured  from  noon  on  the  30th  of  December, 
1893,  to  noon  December  30,  1894."  The  court  held  this  was  a  bind- 
ing agreement  for  insurance,  embracing  within  it  the  provisions  of 
the  standard  policy.  In  Squier  v.  Hanover  Fire  Insurance,  162  N. 
Y.  555,  57  N.  E.  93,  76  Am.  St.  Rep.  349,  the  local  agents  of  the  de- 
fendant at  Jamestown  had  authority,  by  their  certificate  of  appoint- 
ment, "to  countersign,  issue,  and  renew  policies  of  insurance." 
About  ID  days  before  the  expiration  of  a  subsisting  poHcy  issued  by 
the  defendant,  the  said  agents  agreed  orally  with  the  husband  of  the 
plaintiff,  and  who  represented  her,  that  the  policy  would  be  renewed 
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at  its  expiration,  and  plaintiflF  was  to  pay  the  premium  within  30  days 
and  get  the  policy.  The  old  policy  expired  December  20,  1894,  and 
the  property  was  destroyed  by  fire  December  29th,  and  no  new  policy 
had  been  issued.  The  plaintiff  recovered  the  amount  of  the  insur- 
ance, and  the  Court  of  Appeals  upheld  the  recovery.  In  Van  Loan 
V.  Farmers'  Mutual  Fire  Ins.  Association,  90  N.  Y.  280,  the  applicant 
applied  to  a  director  for  insurance,  paying  the  required  sum.  The 
director  made  the  survey  and  notified  the  company,  but  the  matter 
was  held  in  abeyance  for  the  reason  that  the  policy  was  to  be  made 
out  in  the  name  of  the  wife  of  the  applicant,  and  her  first  name  was  un- 
known. A  fire  occurred  in  the  meantime,  and  the  defendant  was  held 
liable.  These  cases  are  decisive  of  the  present  one,  so  far  as  this 
aspect  of  the  case  is  concerned.  In  fact,  the  situation  is  far  stronger 
here,  for  the  i^aintiffs,  for  there  was  an  application  in  writing  pre- 
^red  in  January,  which  was  withheld  by  the  defendant,  and  there  was 
at  least  an  attempt  honestly  made  to  prepare  another,  and  there  was 
no  formal  rejection  of  it.  In  addition  to  these  circumstances  are  the 
acts  of  Babcock,  tending  strongly  to  corroborate  the  position  of  the 
plaintiffs. 

So  far,  we  have  assumed  that  the  last  purported  application  was 
rot  signed  by  Loomis.  There  was  proof  tending  to  show  he  did  in 
fact  sign  it,  but  we  are  free  to  add  that,  if  to  uphold  the  recovery 
depended  on  agreeing  with  the  jury  on  that  proposition,  we  should 
have  some  hesitancy  m  doing  so.  On  the  practically  undisputed  tes- 
timony, however,  we  think  the  circumstances  show  an  agreement — a 
plain  understanding — that  the  property  was  insured  at  the  time  it  was 
burned. 

In  each  written  application,  Loomis  answered  the  inquiry  as  to  his 
title  or  interest  by  the  word  "deed,"  implying  that  he  was  the  sole 
owner  of  the  property.  Loomis  and  his  wife  testified  that  they  in- 
formed Babcock  they  owned  the  farm  jointly,  which  is  the  fact,  and 
supposed  he  so  stated  in  the  application.  The  jury  have  found  with 
the  plaintiffs  on  this  question.  So  Babcock,  the  director,  possessed 
full  notice  of  the  ownership  of  the  property. 

In  the  last  attempted  application,  Loomis  stated  that  the  premises 
were  incumbered  to  the  extent  of  $1,800,  but  did  not  give  the  name  of 
the  mortgagee.  This  form  was  followed  in  the  preceding  applica- 
tions, and  no  dissent  was  made  by  the  defendant.  By  section  13  of 
the  defendant's  by-laws  it  is  provided  that  the  "policy  may  at  the  re- 
quest of  the  insured  be  endorsed    *    *    *    payable  to    *    *    * 

mortgagee  as  h interest  may  appear."    It  is  not  obligatory,  and 

certainly  the  failure  to  do  so  does  not  relieve  the  defendant  from  lia- 
bility. 

We  do  not  deem  it  important  to  discuss  the  other  exceptions  urg6d 
by  the  appellant.  The  real  mortgagee  assigned  her  interest  in  the 
policy  to  the  plaintiffs.  The  judgment  and  order  should  be  affirmed, 
with  costs. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


Digitized  by  LjOOQ  IC 


10  87  NEW  TOBK  8T7PPI.BHBNT  (Sup.  Ct 

•ad  m  M«w  Tork  SUta  Reportar 

(92  App.  Dlv.  171.) 

HOUGHTON  Y.  STINBB. 

(Sapreme  Court,  Appellate  Division,  First  Department    Ifarcb  11,  1901) 

1,   BaRKBTTFTCT— TSANSFEB   BT  BANKBTTFT— SxiTINa  AjUDB— ACTIOR   BT  TBUS- 

TKS. 

The  bankrupt  law  (Act  July  1,  1898,  c.  541,  |  60b,  80  Stat  662  [U.  S. 
Ciomp.  St  1901,  p.  3446])  provides  that  If  a  bankrupt  give  a  preference,  etc., 
*Mt  shall  be  voidable  by  the  trustee,  and  he  may  recover  the  property  or 
Its  value."  Held,  that  the  trustee's  action  under  the  statute  should  be 
one  In  equity  for  an  accounting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jos.  G.  Houghton,  as  trustee  in  bankruptcy  for  Alfred  T. 
Simms,  against  Max  Stiner.  From  a  judgment  overruling  a  demurrer 
to  tlie  complaint,  defendant  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  T.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Wm.  Jno.  Barr,  for  appellant 
Walter  Large,  for  respondent 

O'BRIEN,  J.  The  action  is  brought  by  a  trustee  in  bankruptcy  to 
recover  the  value  of  a  stock  of  goods  alleged  to  have  been  transferred 
to  the  defendant,  a  creditor,  by  the  bankrupt,  when  insolvent  in  fact, 
and  known  by  the  bankrupt  and  the  defendant  to  be  so,  within  four 
months  of  the  filing  of  the  petition  in  bankruptcy,  the  purpose  and  in- 
tent of  the  transfer  bein^  to  give  an  illegal  preference.  The  defendant 
demurred  to  the  complamt,  and  from  the  interlocutory  judgment  over- 
ruling the  demurrer  he  appeals. 

In  form,  taking  the  allegations  of  the  complaint  and  the  prayer  for 
relief,  the  plaintiff  brings  this  action  in  equity  for  an  accounting;  and 
the  specific  ground  of  the  demurrer  is  that  the  plaintiff  has  an  adequate 
remedy  at  law,  and  an  action  in  equity  upon  the  facts  cannot  be  main- 
tained. The  precise  question,  therefore,  is  whether  a  trustee  in  bank- 
ruptcy, who,  by  appropriate  allegations  and  prayer  for  relief  seeks  his 
remedy,  can  maintain  an  action  in  that  forum,  or,  as  contended  by 
the  defendant,  is  exclusively  confined  to  an  action  at  law.  The  section 
of  the  bankrupt  law  (section  63b,  Act  Cong.  July  i,  1898,  c  541,  30 
Stat  562  [U.  S.  Comp.  St  1901,  p.  3445]).  so  far  as  material,  is  as 
follows : 

"If  a  bankrupt  shall  have  given  a  preference  within  four  months  before  the 
filing  of  a  petition  •  •  •  and  the  person  receiving  it  *  •  •  shall  have 
had  reasonable  cause  to  believe  that  It  was  Intended  thereby  to  give  a  prefer- 
ence, it  shall  be  voidable  by  the  trustee  and  he  may  recover  the  property  or  Its 
value  from  such  person." 

There  is  nothing  in  this  language,  nor  is  there  any  provision  of  the 
bankrupt  law,  which  prescribes  the  remedy  or  the  form  of  action  that 
a  trustee  is  authorized  to  maintain  to  enforce  the  rights  invested  in 
him  by  the  section  quoted.  If  we  are  to  be  controlled  by  the  weight 
of  precedent,  we  might  multiply  indefinitely  the  citation  of  cases 
brought  in  equity  wherein  relief  such  as  is  here  sought  was  accorded. 
Schreyer  v.  Citizens'  Nat  Bank,  74  App.  Div.  478,  ^y  N.  Y.  Supp.  494; 
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Pearsall  v.  Nassau  Nat.  Bank,  74  App.  Div.  89,  fj  N.  Y.  Supp.  II ; 
Bardes  v.  Hawarden  Bank,  178  U.  S.  524,  20  Sup.  Ct  1000,  44  L. 
Ed.  1 175 ;  Jones  v.  Schermerhom,  53  App.  Div.  494,  65  N.  Y.  Supp. 
999;  Stackhouse  v,  Holden,  66  App.  Div.  423,  73  N.  Y.  Supp.  203; 
Perry  v.  Booth,  67  App.  Div.  235,  73  N.  Y.  Supp.  216.  On  tiie  other 
hand,  we  have  in  support  of  the  appellant's  contention  the  case  of 
Garrison  v.  Markley,  Fed.  Cas.  No.  5,256,  which  was  an  action  brought 
in  Michigan  under  the  act  of  1867  (Act  March  2,  1867,  14  Stat  517). 
With  respect  to  that  case,  however,  two  criticisms  are  justified.  The 
first  is  that  under  the  act  of  1867  transfers  made  within  four  months 
were  absoluteljr  void,  whereas  under  the  present  bankrupt  law  it  will 
be  noticed  that  they  are  only  voidable.  The  second  criticism  is  that 
we  have  no  means  of  determining  from  that  case  itself  whether  the 
law  governing  the  transfer  of  title  and  possession  of  property  and  the 
forms  of  action  that  may  be  resorted  to  are  or  are  not  the  same  as  in 
our  own  jurisdiction  or  that  of  Connecticut,  in  which  latter  state  it 
is  alleged  the  property  here  in  question  was  transferred.  If,  how- 
ever, (Ssregarding  these  distinctions,  it  should  be  held  that  the  Michi- 
gan case  is  directly  in  point,  then,  in  view  of  the  uniformity  with  which 
a  contrary  practice  has  been  followed  in  our  own  jurisdiction,  we 
would  not  be  justified  because  of  an  old  decision,  which  does  not  seem 
to  have  been  applied  or  followed  under  the  present  bankrupt  law,  in 
departing  from  the  practice  which  has  been  established  in  our  own 
jurisdiction.  Aside,  however,  from  precedents  or  cases,  we  think  that, 
were  this  an  original  proposition,  the  right  to  maintain  in  equity  such 
an  action  as  this  can  be  sustained  by  good  and  sufficient  reasons.  The 
transfer  made  by  the  debtor  to  the  creditor  was  entirely  valid  when 
made,  and  the  title  to  the  property  passed  to  the  creditor,  together  with 
the  right  to  possession.  We  do  not  understand  that  an  action  at  law 
could  be  maintained  in  trover  or  replevin  by  one  who  neither  had  the 
title  to  the  property  nor  the  right  to  possession.  It  is  true  that  where 
the  trustee  elects  to  avoid  the  transfer  because  gfiving  a  preference 
he  is  entitled  to  recover  the  property  which  has  been  transferred  or 
its  value;  but  this  is  quite  distinct  and  different  from  divesting  the 
creditor  of  the  title  and  right  to  possession  by  the  fact  merely  that  the 
trustee  in  bankruptcy  elects  to  rescind  the  transaction.  When  such 
election  is  signified  either  by  demand  or  the  bringing  of  an  action  in 
equity  for  an  accounting,  the  creditor  then  stands  in  the  position  of 
one  who  holds  the  title  and  the  right  of  possession  to  the  property,  or 
its  value  if  sold,  as  quasi  trustee  for  all  the  creditors,  and  as  such  he 
can  be  compelled  to  account  in  equity  to  the  one  entitled  on  behalf  of 
the  creditors  to  the  property. 

Another  consideration,  as  bearing  upon  the  form  of  action,  lies  in 
the  fact  that  it  may  well  be  that  the  transfer  from  the  debtor  to  the 
creditCM-  has  been  evidenced  by  a  deed  in  writing  if  it  relates  to  real 
estate,  or  by  a  bill  of  sale  in  writing  if  it  has  reference  to  personal 
property.  And  as  these  instruments,  valid  when  made,  must  neces- 
sarily be  destroyed  and  set  aside,  a  phase  of  litigation  is  presented  of 
whidi  equity  has  usually  assumed  jurisdiction.  In  other  words,  the 
muniments  of  title  under  which  the  creditor  holds  the  title  to  the 
property  may  be  an  obstacle  in  the  way  of  the  trustee  in  bankruptcy 
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reaching  it,  and  to  that  end  it  may  in  form  be  necessary,  if  not  in  fact, 
to  have  the  written  muniments  of  title  held  to  be  void.  Such  relief 
is  granted  in  an  action  in  equity,  and  not  one  at  law. 

We  are  not  unmindful  of  the  fact  that  there  is  no  element  of  fraud 
in  this  form  of  action,  and  that  the  theory  upon  which  relief  is  ac- 
corded is,  not  that  the  creditor  has  done  anything  wrongful  in  obtain- 
ing payment  for  his  debt,  because  that  he  could  legally  do,  but  the  right 
is  given  to  the  trustee  in  bankruptcy  by  statute  to  set  aside  such  pay- 
ment for  the  purpose  of  preventing  a  preference  to  any  particular  cred- 
itor within  four  months  of  the  adjudication  in  bankruptcy.  Apart, 
however,  frcwn  the  question  of  fraud,  thinking,  as  we  do,.that  the  trus- 
tee with  respect  to  property  so  transferred  to  a  creditor  is  not,  by  the 
mere  force  of  his  appointment,  invested  with  the  legal  title  or  the  right 
to  possession  of  the  property,  but  that  he  is  permitted  in  the  proper  ac- 
tion to  regard  the  transfer  as  voidable  at  his  election,  it  follows,  we 
think,  that  the  mere  fact  of  electing  does  not  destroy  the  rules  affecting 
title,  ownership,  or  possession ;  and  as  under  them  the  title  and  right 
to  possession  is  in  the  creditor  until  such  time  as  he  either  voluntarily 
surrenders  the  same  to  the  trustee  in  bankruptcy  or  is  deprived  thereof 
by  a  valid  adjudication  the  trustee  in  bankruptcy  is  not,  at  the  outset 
or  the  beginning  of  an  action,  in  a  position  to  maintain  an  action  at  law 
either  in  trover  or  in  replevin.  If  neither  of  these  actions  will  lie — 
and  they  are  the  only  ones  at  law  that  can  be  suggested — ^then  seem- 
ingly the  remedy  of  the  trustee  would  be  in  equity. 

We  have  been  referred  neither  to  principle  nor  binding  authority 
which  should,  after  the  long  and  uniform  practice  to  which  we  have 
referred,  incline  us  to  decide  for  a  change ;  and  we  think  that  the  dis- 
position made  by  the  learned  judge  at  Special  Term  in  overruling  the 
demurrer  was  right,  and  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs.    All  concur. 


I*-' 


(02  App.  Uiv.  575.) 


COLEMAN  V.  HATES. 


(Supreme  Court,  Appellate  Division,  Fourth  Department    Marcb  15,  1904.) 

1.  Chakoe  of  VsNtTE— Waives. 

A  party,  by  noticing  a  case  for  trial  at  a  certain  term,  and  by  then  ap- 
pearing and  securing  a  continuance,  waives  his  rlglit  to  subsequently  move 
for  a  change  of  venue. 

Appeal  from  Special  Term,  Yates  County. 

Action  by  John  E.  Coleman  against  Charles  F.  Hayes.  From  an 
order  granting  a  change  of  venue  on  defendant's  application,  the  plain- 
tiff appeals.    Reversed. 

This  action  was  commenced  by  the  service  of  the  summons  on  the  2d  day 
of  June,  1902.  The  venue  was  laid  in  the  county  of  Yates.  The  defendant 
appeared  by  attorney,  and  demanded  a  copy  of  the  complaint,  on  the  9th  day 
of  June,  1902,  and  on  the  19th  day  of  July  following  a  copy  of  the  complaint 
was  served  upon  said  attorney.  The  answer  was  served  on  the  7th  day  of 
August,  and  an  amended  complaint  served  by  the  plaintiff  on  the  14th  day  of 
October.  The  defendant's  answer  to  the  amended  complaint  was  served  on 
the  30th  day  of  October,  to  which  the  plaintiff  served  a  reply  on  the  10th 
day  of  November,  1902.    The  plaintlH  thereupon  filed  a  note  of  Issue,  and 
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caused  the  action  to  be  placed  upon  the  trial  term  calendar  In  Tates  county 
for  a  term  to  be  held  on  the  1st  day  of  December,  1902.  Both  parties  noticed 
the  cause  for  trial  at  such  term,  and  on  the  first  day  of  the  term  the  defend- 
ant, upon  his  own  affldaTlt  of  merits,  and  of  the  Illness  of  a  material  witness 
for  the  defense,  by  bis  attorney,  moved  for  the  postponement  of  the  trial  of 
tbe  Issues,. and  In  said  affidavit  used  this  language:  "That  the  said  witness, 
who  resides  at  Prattsburg,  N.  T.,  has  been  seriously  ill  for  several  weeks  last 
past  and  Is  now  wholly  unable  to  attend  this  conrt,  or  be  present  at  the  trial 
of  this  action  in  Its  order  upon  the  calendar,  but  the  deponent  has  been  in- 
formed by  Robert  J.  Scott,  M.  D.,  the  physician  attending  the  said  witness, 
and  verily  believes,  that  the  said  witness  will  be  able  to  attend  this  court  by 
the  time  of  tbe  next  trial  term  appointed  to  be  held  at  Penn  Yan,  N.  Y.,  on 
the  third  Monday  of  May,  1903."  Thereupon  the  plaintiff  and  defendant  en- 
tered Into  a  stipulation  fixing  the  amount  of  witnessea'  fees  incurred  by  tbe 
plaintiff  to  be  paid  by  the  defendant  at  tbe  sum  of  $10,  and  the  court  entered 
an  order,  which,  after  reciting  the  application  for  postponement,  opposition 
on  behalf  of  the  plaintiff,  and  the  stipulation  as  to  fees  of  witnesses,  read  as 
follows :  "That  the  trial  of  the  above-entitled  action  be  adjourned  to  the  next 
regular  trial  and  equity  term  of  this  court,  appointed  to  be  held  in  and  for  tbe 
county  of  Yates,  at  Penn  Yan,  N.  Y.,  on  payment  to  plaintiff's  attorney  of  ten 
dollars  costs  and  witness  fees  fixed  and  taxed  In  tbe  sum  of  ten  dollars, 
within  twenty  days."  Subsequently  and  on  the  10th  day  of  December,  1902, 
the  defendant  noticed  a  motion,  returnable  on  tbe  20th  day  of  that  month  at 
Rochester,  Monroe  county,  for  an  order  correcting  tbe  order  of  postponement 
mentioned  in  tbe  affidavit  of  said  Thomas  (defendant's  attorney),  so  as  to 
make  It  read  as  stated  therein  by  said  Thomas;  and  for  an  order  changing  the 
place  of  trial  of  this  action  from  the  county  of  Yates  to  the  county  of  Steuben, 
on  the  ground  of  and  for  the  convenience  of  witnesses,"  etc.  It  appeared  by 
the  affidavit  of  defendant's  attorney  used  upon  said  motion  that  when  the 
application  was  made  for  tbe  postponement  of  the  trial  he  -stated  to  the  court 
that  be  intended  to  move  for  a  change  of  venue.  Subsequently  the  Special 
Term  made  an  order  amending  said  order  of  postiwnemeut  upon  the  ground 
that  it  did  not  comply  with  the  terms  of  the  order  as  granted  by  tbe  court, 
in  that  it  was  not  Intended  to  set  the  cause  down  for  trial  at  the  May  term, 
1903.  and  upon  tbe  affidavits  presented  by  the  defendant  in  support  of  his 
motion  to  change  the  place  of  trial  the  court  ordered  that  the  trial  be  held 
In  the  county  of  Steuben,  instead  of  the  county  of  Yates,  wherein  the  venue 
was  during  all  the  time  prior  to  the  entry  of  such  order,  to  wit,  the  12th  day 
of  January,  1903.  From  tbe  order  changing  the  place  of  trial  this  appeal  Is 
taken. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Lyman  J.  Baskiu,  for  appellant. 
Monroe  Wheeler,  for  respondent 

McLENNAN,  P.  J.  The  sole  question  presented  upon  this  review 
requiring  serious  consideration  is  whether  the  defendant,  by  serving 
bis  notice  of  trial  for  the  December  trial  term  in  1902  to  be  held  in  the 
county  of  Yates,  and  by  appearing  at  such  term  and  applying  for  and 
receiving  the  advantage  of  a  postponement  of  the  trial  beyond  that 
tenn  of  court,  waived  his  right  to  move  the  court  subsequently  for  a 
change  of  venue  to  another  county.  In  the  case  of  Haiz  v.  Starin,  i 
X.  Y.  St.  Rep.  553,  which  was  an  action  brought  in  the  wrong  county, 
and  to  the  removal  of  which  to  the  proper  county  the  defendant  was  en- 
titled as  a  matter  of  right,  unless  such  right  had  been  waived,  the  court 
said: 

"The  receipt  of  the  extension  of  time,  subject  to  stipulation  by  defendant  to 
take  short  notice  of  trial  for  the  March  circuit  in  Westchester,  was  a  waivet 
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Of  tbe  right  to  change  the  place  of  trial  to  the  proper  ooimty.    The  d^endant 

accepted  a  benefit  from  the  plaintiff  under  an  agreement  that  he  wonld  try 
the  case  In  Westchester  county.  After  receiving  the  advantage  of  a  stipula- 
tion. It  was  too  late^  and  against  good  conscience,  to  repudiate  the  consldera- 
aoa" 

In  Nish  V.  Silver  Lake  Ice  Co.  (Sup.)  6  N.  Y.  Supp.  913,  the  defend- 
ant applied  for  three  extensions  of  time  to  answer,  which  were  granted. 
A  motion  by  the  plaintiff  to  shorten  the  time  of  the  defendant  to  an- 
swer was  denied  upon  defendant  stipulating  to  "accept  short  notice 
of  trial  at  the  May  term  of  this  court,"  and  to  "apply  for  no  further 
extension  of  time  to  answer."  Upon  a  subsequent  motion  by  the  de- 
fendant for  the  removal  of  the  cause  to  the  proper  county  it  was  held 
that  by  accepting  the  denial  of  plaintiff's  motion,  and  stipulating  to 
accept  short  notice  of  trial  for  a  specified  term  in  the  county  wherein 
the  venue  rested,  he  waived  his  right  to  have  the  same  removed  to  an- 
other county,  even  although  otherwise  he  would  have  been  entitled  to 
such  removal  as  a  matter  of  right  Rodie  v.  Verdon,  22  Misc.  Rep. 
409,  49  N.  Y.  Supp.  178.  It  seems  to  us  that  the  grounds  upon  which 
the  decisions  in  tfie  cases  cited  were  based  were  sound  and  equitable, 
and  in  principle  apply  to  the  case  at  bar.  The  defendant's  notice  of 
trial  advised  the  plaintiff  that  he  expected  to  try  the  cause  at  the  De- 
cember term.  It  in  terms  said :  "The  above  cause  will  be  brought  to 
trial  at  the  next  trial  term  of  this  court,  appointed  to  be  held  in  and 
for  the  county  of  Yates,  at  the  courthouse  in  the  village  of  Penn  Yan, 
on  the  1st  day  6i  December,  1902;"  and,  acting  upon  that  notice,  the 
plaintiff  prepared  for  the  trial  at  that  term.  Under  the  circumstances 
of  this  case  we  think  it  should  be  held  that  the  service  of  the  notice  of 
trial,  and  the  motion  for  a  postponement  of  the  trial  upon  the  ground 
of  the  illness  of  a  material  witness  for  the  defense,  constituted  a  waiver 
of  the  defendant's  right  to  afterwards  move  for  a  change  of  venue. 
The  application  for  the  postponement  was  in  harmony  with  the  evident 
intention  of  the  defendant  to  try  the  cause  in  Yates  cotmty,  and  "good 
conscience"  should  prevent  his  being  permitted  to  secure  an  advantage 
for  which  he  apparently  was  willing  to  pay  by  way  of  costs  the  sum  of 
$20,  and  then  attempt  to  "repudiate  the  consideration"  to  the  prejudice 
of  tiie  plaintiff  by  a  subsequent  motion  to  change  the  place  of  trial. 

'The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs.    All  concur. 


(92  App.  Dlv.  873.) 

HIDDEN  v.  VAN  DXKH. 

(Supreme  Court,  Appellate  Division,  First  D^artment    March  11,  1904.) 

1.    MOBTOAOES — FOBECLOSUBK — ObDEB  OVKBEUUNQ  AhSWEB— REVEBSA.1.  ON   AP- 
PEAL—PBOCEEDINGS   IN   LOWEB  COUBT. 

An  order  overmling  the  answer  on  foreclosure  of  a  mortgage  and  di- 
recting judgment  for  plaintiff  was  reversed  on  appeal,  and  motion  for 
Judgment  denied,  but  prior  thereto  a  judgment  of  foreclosure  was  en- 
tered, and  subsequently  a  resale  thereunder  was  directed,  unless  the  pur- 
chase under  the  first  sale  thereunder  was  completed.  Held,  that  on  the 
reversal  of  the  order  and  denial  of  the  motion  appellant  was  absolutely 
entitled  to  tbe  vacation  of  the  judgment  on  application  therefor,  and  that 
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Btaying  a  readvertisement  of  the  sale  nntll  after  the  determination  of  the 
iBsnes  raised  by  the  answer  did  not  protect  appellant's  rights. 

2.  Sams. 

Thongh  the  judgment  must  therenpon  be  vacated,  the  sale  need  not  be 
set  aside,  as  the  effect  to  be  given  thereto  can  be  determined  after  the  Is- 
sues raised  by  the  answer  have  been  tried,  and  In  a  proceeding  In  which 
the  purchaser  Is  a  party. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Thomas  P.  Hidden  against  Marion  E.  D.  Van  Dyke  and 
others.  From  an  order  denying  a  motion  to  vacate  a  judgment  of  fore- 
closure and  to  set  aside  a  sale  thereunder,  defendant  Van  Dyke  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Frankhn  Bien,  for  appellant. 
William  D.  Gaillard,  for  respondent. 

Mclaughlin,  J.  this  action  was  brought  to  foreclose  a  mort-- 
pge  for  $80,000  upon  certain  real  estate  in  the  city  of  New  York. 
The  defendant  Van  Dyke  inteiposed  an  answer,  which  was  overruled 
upon  the  ground  that  it  was  frivolous,  and  a  judgment  of  foreclosure 
was  entered  on  the  17th  of  September,  1903.  On  the  14th  of  October, 
1903,  a  sale  was  had  in  pursuance  of  the  judgment,  and  the  premises 
purchased  by  one  Corwin  for  $141,000,  10  per  cent,  of  the  purchase 
price  being  paid  to  the  referee  at  the  time  of  the  sale.  Corwin  there- 
after refused  to  complete  the  purchase,  he  having  been  notified  by 
the  attorney  of  the  appellant  that  the  judgment  was  irregular,  and  that 
an  appeal  had  been  taken  from  the  order  overruling  the  answer  inter- 
posed by  the  appellant.  Subsequently,  upon  application,  an  order  was 
entered  directing  that  the  premises  be  resold  unless  Corwin,  on  or  be- 
fore the  14th  of  December,  1903,  complete  the  purchase,  and  upon  such 
resale  he  be  held  liable  for  any  deficiency  which  might  arise.  Prior 
to  the  14th  of  December,  1903,  the  order  overruling  the  answer  as 
frivolous  and  directing  judgment  for  the  plaintiff  was  reversed  by 
this  court,  and  the  motion  for  judgment  denied  (Hidden  v.  Godfrey, 
88  App.  Div.  496,  85  N.  Y.  Supp.  197),  and  thereupcwi  the  appellant 
moved  for  an  order  vacating  the  judgment  and  setting  aside  the  sale. 
The  motion  was  denied,  but  the  plaintiff  was  stayed  from  readvertising 
the  sale  imtil  after  the  determination  of  the  issues  raised  by  the  de- 
fendant's answer  had  been  disposed  of.  It  is  from  this  order  that  the 
present  appeal  is  taken. 

I  think  the  motion,  in  so  far  as  it  asked  to  have  the  judgment  vacated, 
should  have  been  granted.  This  court  had,  prior  to  the  time  the  mo- 
tion was  made,  determined  that  the  order  overruling  the  appellant's  an- 
swer as  frivolous  was  erroneous,  and  that  the  motion  for  judgment  on 
the  answer  as  frivolous  should  have  been  denied.  This  determination 
was  binding  upon  the  Special  Term,  and  should  have  controlled  its 
action  when  the  motion  was  thereafter  made  to  vacate  the  judgment. 
When  this  court  reversed  the  order  overruling  the  answer  as  frivolous 
and  directing  the  entry  of  judgment,  the  judgment  itself  necessarily 
fell,  inasmudi  as  this  determination  left  an  issue  raised  by  the  plead- 
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ings  in  the  action  to  be  tried  and  disposed  of  before  any  judgment 
could  be  entered.  It  is  no  answer  to  the  suggestion  that  the  appellant 
under  the  decision  of  tliis  court  was  entitled  to  have  the  judgment  va- 
cated to  say  that  the  disposition  made  by  the  Special  Term  protects 
whatever  rights  she  has.  It  does  not  do  that.  The  plaintiff  has  a 
judgment  against  her  to  which  he  is  not  entitled,  and  necessarily  can- 
not be  until  the  issues  raised  by  the  answer  have  been  tried.  Nor  was 
there  any  discretion  in  the  Special  Term,  after  this  court  reversed  the 
order  and  denied  the  motion,  but  to  vacate  the  judgment  when  applica- 
tion was  made  for  that  purpose.  As  to  the  sale,  it  is  unnecessary  to 
determine  at  this  time  what  effect  should  be  given  to  it.  That  ques- 
tion can  be  determined  after  the  issues  raised  by  the  answer  have  been 
tried,  and  in  a  proceeding  in  which  the  purchaser  is  a  party.  Schieck 
V.  Donohue,  8i  App.  Div.  i68,  8o  N.  Y.  Supp.  739. 

It  follows  that  the  order  appealed  from  must  be  reversed  so  far  as  it 
denied  the  motion  to  vacate  the  judgment,  and  to  that  extent  the  motion 
should  be  granted,  with  $10  costs  and  disbursements  of  appeal,  and  $10 
costs  of  motion. 

VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  LAUGHUN,  JJ.,  concur. 
PATTERSON,  J.,  concurs  in  result. 


(92  App.  Dlv.  876.) 


In  re  FERRIGANS  ESTATE. 


(Supreme  Court,  Appellate  Division,  First  Department    March  11,  1901.) 

1.  Administbatok— Appointment— Application  of  Nonbesident  Alies. 

Code  Civ.  Proc.  {  2GC0,  prescribes  the  persons  entitled  to  letters  of  ad- 
ministration, and  fixes  their  priorities.  Section  2661  provides  that  letters 
of  administration  shall  not  be  granted  to  a  person  not  a  citizen  of  tbe 
United  States,  unless  he  is  a  resident  of  the  state.  Section  2662  provides 
that  a  person  entitled  absolutely  or  "contingently"  to  administration  m.iv 
present  to  the  Surrogate's  Court  a  petition  praying  for  letters  to  himself. 
or  to  such  other  person  having  a  prior  right  as  is  entitled  thereto,  etc. 
Held,  that  a  nonresident  alien  was  not  entitled  to  file  a  petition  and  se- 
cure the  appointment  of  his  resident  attorney,  he  not  being  "contingently" 
entitled  to  letters  himself. 

Appeal  from  Surrogate's  Court,  New  York  County. 

Proceedings  for  the  appointment  of  an  administrator  de  bonis  non 
of  the  estate  of  Rose  Ferrigan,  deceased.  From  an  order  appointing 
the  attorney  of  A.  Nicholas  Sheridan,  assignee  of  the  next  of  kin,  the 
Lawyers'  Surety  Company,  surety  on  bond  of  the  deceased  adminis- 
trator, appeals.    Reversed. 

See  56  N.  Y.  Supp.  1107. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  J  J. 

Carlisle  Norwood,  for  appellant.  Lawyers'  Surety  Company. 

George  H.  Starr,  for  petitioner. 

William  T.  Carlisle,  for  respondent  William  H.  Kehun. 

McLaughlin,  J.  On  the  15th  of  October,  1893,  Rose  Ferrigan, 
a  resident  of  the  city  of  New  York,  having  personal  property 'therein, 
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died,  leaving  her  surviving  a  sister,  Margaret  Kehun,  her  only  next  o1 
kin,  who  resided  at  Dundalk,  Ireland.  Upcwi  the  death  of  Mrs.  Ferri  • 
gan,  John  Flynn,  of  Providence,  R,  I.,  and  Mrs.  Jennie  Tinney,  of  New 
York,  were  appointed  her  administrators.  They  qualified  and  acted  as 
such  until  the  15th  of  April,  1898,  when  Mrs.  Tinney  was  removed,  and 
thereafter  Flynn  acted  as  sole  administrator  until  his  death,  which  oc- 
curred on  the  7th  of  July,  1902,  the  Ferrigan  estate  not  then  having 
been  fully  administered.  Mrs.  Kehtm  died  on  the  24th  of  September, 
1902,  leaving  her  surviving,  as  her  next  of  kin,  an  only  son,  William 
Henry  Kehun,  who  resides  at  Liverpool,  England.  Shortly  prior  to 
her  death  she  assigned — apparently  upon  the  supposition  that  her  son 
was  dead,  as  appears  from  statements  in  the  assignment — ^all  of  her 
interest  in  the  Ferrigan  estate  to  A.  Nicholas  Sheridan,  then  and  ever 
since  a  resident  of  Dundalk,  Ireland.  Subsequent  to  the  death  of 
Flynn,  Sheridan,  through  an  attorney  of  this  court,  filed  a  petition  in 
the  Surrogate's  Court  for  letters  of  administration  de  bonis  non  of 
the  goods,  chattels,  etc.,  of  Rose  Ferrigan,  deceased.  Upon  the  re- 
turn of  the  citation  issued  upon  the  petition,  the  application  of  Sheri- 
dan was  opposed  by  the  Lawyers'  Surety  Company,  the  surety  upon 
Fl}Tin's  bond,  upon  the  ground  that  the  petition  of  Sheridan  was  in- 
sufficient to  give  the  court  jurisdiction  to  appoint  an  administrator. 
The  opposition  of  the  surety  company  was  ineffectual,  and  an  order 
was  entered  appointing  (the  public  administrator  having  refused  to 
act)  the  attorney  who  filed  the  petition  for  Sheridan,  and  the  suret> 
company  has  appealed. 

I  am  of  the  opinion  that  the  order  should  be  reversed. .  The  Sur- 
rc^te's  Court  is  a  court  of  limited  jurisdiction.  It  has  such  powers 
as  the  statute  gives  it,  and  no  more.  Therefore,  unless  there  be  some 
statutory  provision  by  which  a  nonresident  alien  can  obtain  letters  for 
himself  or  another  upon  a  petition  filed  by  him  for  that  purpose,  there 
was  no  authority  in  the  court  to  entertain  the  petition  filed.  We  have 
been  unable  to  find  any  such  authority  in  the  statute ;  on  the  contrary, 
section  2661  of  the  Code  of  Civil  Procedure  expressly  provides  that 
letters  of  administration  shall  not  be  granted  to  a  person  not  a  citizen 
of  the  United  States,  unless  he  is  a  resident  of  the  state.  Sheridan  is 
not  a  citizen  of  the  United  States,  nor  is  he  a  resident  of  the  state  of 
New  York ;  on  the  contrary,  the  fact  is  not  disputed  that  at  the  time 
the  petition  was  filed  he  was  a  resident  of  Dundalk,  Ireland.  He 
could  not,  therefore,  obtain  letters  for  himself,  and  he  could  not  author- 
ize any  one  to  do  for  him  what  he  is  precluded  from  doing.  Sutton 
V.  PubHc  Administrator,  4  Dem.  Sur.  33.  Nor  is  there  force  in  the 
sujrgestion  that  he  could,  under  section  2662  of  the  Code  of  Civil  Pro- 
cedure, present  to  the  Surrogate's  Court  a  petition  asking  for  letters, 
inasmuch  as  he  was  "contingently"  entitled  to  letters  himself.  But 
he  is  not  contingently  entitled  to  letters.  The  word  "contingently," 
as  used  in  this  section,  means  a  person  to  whom,  at  the  time  the  petition 
is  filed,  letters  would  issue  if  persons  entitled  thereto  in  priority,  under 
section  2660,  did  not  take.  Here,  when  the  petition  was  filed,  Sheri- 
dan could  not  obtain  letters,  nor  could  he  file  a  petition  for  letters,  be- 
cause he  was  not  then  contingently  entitled  thereto,  and  he  could  not 
87  N.Y.S.— 2 
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be,  not  beii^  a  citizen  of  the  United  States,  until  he  became  a  resi- 
dent of  this  state.  If  we  are  right  in  this  conclusion,  then  it  necessarily 
follows  that  the  Surrogate's  Court  did  not  have  jurisdiction  to  enter- 
tain the  application  of  Sheridan,  and  for  tiiat  reason  the  order  appealed 
from  must  be  reversed,  and  the  proceeding  dismissed.  The  public 
administrator  of  the  county  of  New  York  is  either  absolutely  or  con- 
tingently entitled  to  letters  of  administration  on  this  estate  (section 
26a},  Code  Civ.  Proc.),  and  he  can,  therefore  (section  2662,  Id.),  apply 
for  tiie  same,  and  if  any  reason  exists  why  letters  should  not  issue  to 
him,  that  fact  being  made  to  appear,  some  other  suitable  person  can 
be  appdnted. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements  against  the  respondent  Sheridan,  and  the  proceeding  in- 
stituted upon  his  petition  dismissed,  with  costs  in  the  court  below.  All 
concur. 


(92  App.  DlT.  879.)  ,  „t^xt« 

In  re  FLTNN. 

(Supreme  Conrt,  Appellate  Division,  First  Department    March  11,  1904.) 

1.  AoinniBTBATo»— AppoiRTifXR'r-njTmiBDicTion— PsEBKHCE  OF  Assets. 

The  claim  of  an  administrator,  resident  In  Rhode  Island,  against  the 
estate  which  he  was  administering  In  New  York,  the  validity  of  which 
Is  In  process  of  determination  at  the  time  of  his  death,  constltuteB  as- 
sets, giving  the  Surrogate's  Conrt  jarladlctlon  to  appoint  an  administra- 
tor of  his  estate. 

Appeal  from  Surrogate's  Court,  New  York  County. 

Proceedings  for  the  appointment  of  an  administrator  of  the  estate 
of  John  Flynn,  deceased.  From  an  order  appointing  the  public  ad- 
ministrator, the  next  of  kin  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Carlisle  Norwood,  for  appellants, 
(jeorge  H.  Starr,  for  respondent. 

McLAUGHLIN,  J.  This  appeal  is  from  an  order  appointing  the 
public  administrator  of  the  county  of  New  York  administrator  of  the 
estate  of  John  Flynn,  deceased.  The  facts,  with  few  exceptions,  are 
similar  to  the  facts  involved  in  the  appeal  in  the  Matter  of  Ferrigan 
(decided  herewith)  87  N.  Y.  Supp.  16,  and  for  that  reason  it  is  unneces- 
sary to  state  them  at  length.  Flj'nn,  at  the  time  of  his  death,  was  a 
resident  of  Providence,  R.  I.  He  died  on  the  7th  of  July,  1902,  and 
there  was  then  pending  and  undetermined,  in  the  Surrogate's  Court  of 
the  county  of  New  York,  a  proceeding  for  an  accounting  by  him  as  ad- 
ministrator of  the  estate  of  one  Rose  Ferrigan,  deceased.  He  had  in 
his  possession,  as  such  administrator,  belonging  to  the  Ferrigan  estate, 
property  of  the  value  of  $9,000  or  upwards,  against  which  he  had  made 
a  claim  of  upwards  of  $6,000.  At  the  death  of  Mrs.  Ferrigan  her  only 
next  of  kin  was  a  sister,  a  Mrs.  Kehun,  a  nonresident  alien,  who  re- 
sided at  Dundalk,  Ireland,  and  who  died  in  1902.  Shortly  before  her 
death  she  assigned  all  her  interest  in  the  Ferrigan  estate  to  A.  Nicholas 
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Sheridan,  a  nonresident  alien,  who  also  resided  in  Dundalk,  Ireland. 
Upon  the  death  of  Flynn,  Sheridan,  through  an  attorney  of  this  court, 
filed  a  petition  in  the  Surrogate's  Court,  in  which  he  asked  that  letters 
of  administration  be  issued  upon  Flynn's  estate  to  the  public  adminis- 
trator. The  application,  although  opposed  by  the  next  of  kin  of  Flynn, 
was  granted,  and  the  public  administrator  appointed,  "unless  some  one 
or  more  of  ^e  next  of  kin"  of  Flynn  should  apply  for  letters  of  ad- 
ministratioa  upon  that  estate  and  qualify  as  such  within  lo  days  after 
the  service  of  a  copy  upon  them  of  the  order  appealed  from,  and  they 
have  aiq>ealed. 

The  order  appealed  from  must  be  reversed,  and  for  the  reasons  stated 
in  the  opinion  delivered  in  the  Matter  of  Ferrigan,  above  cited.  Sheri- 
dan, being  a  nonresident  alien,  could  not  obtain  letters  himself,  nor  was 
the  surrogate  authorized  to  entertain  a  petition  for  letters,  whether  the 
same  was  presented  by  him  or  another  acting  in  his  behalf. 

In  addition  to  the  foregoing,  it  is  also  urged  that  the  surrogate  did 
not  have  jurisdiction  to  issue  letters,  inasmuch  as  there  was  no  prop- 
erty belonging  to  Flynn  in  the  state  of  New  York.  We  are,  however, 
of  the  opinic»i  that  the  claim  made  by  Flynn  against  the  Ferrigan  es- 
tate, the  validity  of  which  was  being  determined  in  the  Surrogate's 
Court  at  the  time  of  his  death,  was  sufficient  to  give  the  court  juris- 
diction, and,  upon  a  proper  application,  letters  could  be  issued.  The 
public  administrator  is  absolutely  or  contingently  entitled  to  letters 
(sectim  2662,  Code  Civ.  Proc),  and  upon  a  petition  duly  filed  by  him, 
nnless  the  next  of  kin  see  fit  to  make  the  application,  letters  can  be 
issued  to  him. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  $10  costs 
and  disbursements  against  the  respondent,  Sheridan,  and  the  proceed- 
ing instituted  upon  his  petition  dismissed,  with  costs  in  the  court  below. 
All  cmicur. 


(91  App.  Dlv.  657.) 

PEOPLB  ex  rel.  GRAHAM  v.  PARTRIDGE,  Police  Com'r. 

(Siqireme  Court,  Appellate  Divlsloii,  Second  Department    March  11, 1904.) 

1.  CnnoBABi— DisiassAi,  or  Poucs  OniCBB. 

On  certiorari  to  review  a  determination  of  the  police  commissions  dis- 
missing relator  from  the  police  department,  evidence  ?ield  to  sustain  such 
decision. 
Hooker  and  Woodwortli,  JJ.,  dlsaentlng. 

Certiorari  by  the  pec^le,  on  the  relation  of  Frank  M.  Graham,  to 
review  the  determination  of  John  N.  Partridge,  as  police  commissioner 
of  the  city  of  New  York,  in  dismissing  the  relator  from  the  police  de- 
partment of  such  city.    AflSrmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  TENKS, 
WOODWARD,  and  HOOKER,  JJ. 

James  W.  Ridgway  (Thomas  Kelby,  on  the  brief),  for  relator. 
James  D.  Bell  (John  J.  Delany,  on  the  brief),  for  respondent 

WILLARD  BARTLETT,  J.  I  do  not  question  the  correctness  of 
the  proposition  that  in  a  certiorari  proceeding  to  review  the  dismissal 


Digitized  by  LjOOQ  IC 


Ua:: 


20  87  NEW  YORK   SUPPLEMENT  (Sup.   Ct 

and  121  New  York  SUte  Reporter 

of  a  policeman  it  is  the  duty  of  the  Appellate  Division  to  reverse  when 
the  finding  of  guilt  is  against  the  weight  of  evidence.  It  does  not  seem 
to  me,  however,  that  the  finding  in  the  present  case  is  either  opposed  to 
the  weight  of  evidence  or  without  sufficient  evidence  to  support  it  The 
sole  question  was  one  of  alibi.  The  identification  of  the  relator  as  the 
person  who  drew  the  revolver  and  directed  the  weapon  first  toward 
the  two  women  who  accompanied  him,  and  subsequently  toward  the 
police  officer  who  made  the  complaint,  was  clear  and  satisfactory  if  the 
witnesses  who  testified  in  support  of  the  charge  told  the  truth.  The 
witnesses  for  the  defense  who  testified  to  the  presence  of  the  relator 
near  his  home,  at  a  place  several  miles  distant,  may  well  have  been 
honestly  mistaken  in  regard  to  the  precise  time  when  they  saw  him; 
and  any  considerable  error  in  this  respect  would  wholly  vitiate  the 
value  of  their  testimony.  In  a  case  of  this  kind  the  personal  impres- 
sion made  by  the  appearance  and  demeanor  of  the  several  witnesses 
and  their  manner  of  testifying  is  of  the  utmost  importance  in  arriving 
at  a  just  determination ;  and,  after  reading  through  the  record  several 
times,  I  find  myself  unable  to  reach  the  conclusion  that  it  is  even  prob- 
able that  the  deputy  police"commissioner  erred  in  his  decision  that  the 
relator  was  really  the  man  who  participated  in  the  affray  which  has 
resulted  in  his  dismissal.  I  therefore  feel  constrained  to  vote  for  an 
affirmance. 

Determination  confimied. 


I 


HIRSCHBERG,  P.  J.,  and  JENKS.  J.,  concur. 

HOOKER,  J.  (dissenting).  The  relator,  Frank  M.  Graham,  asks 
this  court  to  review  the  determination  of  the  police  commissioner  of 
the  city  of  New  York,  which  resulted  in  his  dismissal  from  the  police 
force  after  a  trial  before  the  deputy  commissioner.  This  court  has 
power  to  review  the  evidence  produced  before  the  police  commissioner, 
and  reverse  his  determination  if  it  be  clearly  against  the  weight  of  evi- 
dence. This  proposition  was  decided  in  People  ex  rel.  McAleer  v. 
French,  119  N.  Y.  502,  508,  23  N.  E.  1061,  1063.  In  that  case  Judge 
Earl,  speaking  for  the  court,  said : 

"In  all  this  class  of  cases  It  Is  the  duty  of  the  Supreme  Court  not  only  to 
Inquire  whether  there  Is  any  competent  proof  tending  to  establish  the  guilt 
of  the  accused  odicer,  but  it  must  loolc  into  the  evidence,  and.  If  it  finds  that 
there  Is  a  preponderance  of  evidence  against  the  determination  of  the  com- 
missioners, then  It  has  the  same  jurisdiction  to  reverse  the  determination 
that  It  has  to  set  aside  the  verdict  of  a  Jury  as  against  the  weight  of  evi- 
dence." 

If  we  find  on  examination  that  there  was  before  the  commissioner 
such  a  preponderance  of  evidence  in  favor  of  the  relator  as  would  ca!' 
for  our  setting  aside  the  verdict  as  against  the  weight  of  evidence  had 
the  testimony  been  presented  to  a  jury,  it  is  our  duty  to  reverse  the  de- 
termination of  the  police  commissioner.  This  requires  a  review  of  the 
evidence.  The  testimony  offered  against  the  relator  in  support  of 
charges  and  specifications  which  had  been  served  upon  him  tended  to 
show  that  at  about  12:20  o'clock  on  the  afternoon  of  the  8th  day  of 
October,  1902,  the  relator  was  in  Prospect  Park,  sitting  on  the  side  of 
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the  slope  near  the  lake,  with  two  women,  pointing  a  revolver  at  one 
of  them;  that  a  fellow  officer  (Peacock)  hurried  up  to  him,  and  de- 
manded to  know  whether  he  had  a  permit  for  carrying  firearms ;  that 
upon  the  refusal  of  the  relator  to  give  Peacock  satisfactory  answers 
they  became  engaged  in  a  physical  struggle;  that  the  relator  pointed 
the  pistol  at  Peacock,  and  threatened  to  shoot  him,  and  after  some 
harsh  language  the  relator  showed  his  badge  or  shield,  which  he  pos- 
sessed as  evidence  of  his  official  position,  and  Peacock  released  him, 
and  permitted  him  to  depart.  The  commissioner  held,  upon  the  evi- 
dence, that  this  conduct  was  unbecoming  an  officer,  and  sufficient  to 
remove  him  from  the  force,  and  such  an  order  was  made. 

The  defense  of  the  relator  was  an  alibi,  and  the  evidence  of  his  wit- 
nesses tended  to  show  that  during  the  morning,  and  up  to  a  time  sub- 
sequent to  this  occurrence  testified  to  by  the  witnesses  for  the  prosecu- 
tion, he  was  in  the  vicinity  of  his  home  at  Canarsie,  five  miles  distant 
from  Prospect  Park.  Officer  Peacock,  with  whom  the  relator  was 
claimed  to  have  had  the  trouble,  testified  that,  although  he  had  seen 
him  before,  he  did  not  recognize  him  as  Graham  until  one  of  the 
women  who  were  with  him  addressed  him  by  that  name.  I  am  satis- 
fied from  a  careful  reading  of  Peacock's  evidence  that  his  identification 
of  Graham  was  not  based  upon  that  clear  and  distinct  knowledge  which 
the  courts  should  require  to  be  the  character  of  evidence  upon  which 
it  is  sought  to  sustain  proceedings  of  this  nature,  unless  corroborated 
by  satisfactory  evidence  of  others.  The  credibility  of  Peacock  is  fair- 
ly attacked  by  the  circumstance  that  he  did  not  arrest  the  relator,  al- 
though he  asserts  that  he  was  at  the  time  in  the  actual  commission  of 
a  felony,  when  it  was  his  plain  duty  to  take  him  into  custody.  One 
Ross,  a  gardeher  in  Prospect  Park,  was  called  to  testify  upon  the  sub- 
ject of  the  identification  of  Graham.  He  came  no  nearer  the  scene 
of  the  fracas  than  50  feet,  had  never  seen  Graham  before,  heard  none 
of  the  conversation,  and  that  the  revolver  used  by  Graham  on  this  oc- 
casion was  of  a  dark  color.  Peacock  says  it  was  blue.  It  appears 
that  when  Graham  was  arrested,  a  few  moments  after  he  reported  for 
duty  at  the  station  house,  in  the  evening  of  the  same  day,  he  had  on  his 
person  only  the  regular  revolver  used  on  the  force,  which  was  nickel. 
Gerrity  and  Fullum  gave  a  clearer  identification  than  any  other  of  the 
witnesses  for  the  prosecution,  but  the  character  of  these  witnesses  ap- 
pears upon  examination  to  be  such  that  their  evidence  is  not  of  the 
highest  value.  They  were  cronies,  and  one  of  them  had  been  arrested 
by  Graham  before  the  transaction  in  question,  and  they  both  appeared 
to  be  "comer  loungers."  The  witness  Crump,  who  is  assistant  garden- 
er of  the  park,  attempted  to  identify  Graham,  and  stated  that  he  wore 
a  mustache.  It  appears  undisputed,  except  for  the  word  of  this  wit- 
ness, that  the  relator  had  worn  no  mustache  for  a  long  time  prior  to 
the  month  of  October,  1902.  Oberle,  also  employed  in  the  park,  got 
two  glances  at  the  relator.  Once  he  saw  him  while  his  back  was 
toward  the  witness,  and  the  other  time  he  got  a  side  glance,  and  on 
these  two  views  he  attempts  to  identify  him  as  the  party  in  Prospect 
Park  on  the  day  in  question.  Mailand,  a  grocer,  was  in  the  Shelter 
House  of  the  park,  and  testifies  that  he  saw  the  relator  there  that  morn- 
ing under  the  influence  of  liquor,  and,  although  he  saw  him  but  a  mo- 
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tnent,  and  never  had  seen  him  before,  identifies  him  as  flic  relator  upon 
the  trial.  It  is  established  that  when  the  relator  was  arrested  at  the 
station  house,  six  hours  later,  he  showed  no  signs  of  having  recently 
imbibed,  or  of  having  been  under  the  influence  of,  liquor.  Meehan, 
another  gardener,  also  swears  to  the  identity  of  the  relator,  and  states 
that  he  was  intoxicated.  Grau,  the  barkeeper  at  the  park,  says  also 
that  he  sold  drinks  to  the  relator  on  the  day  in  question  about  12 
o'clock,  and  that  he  never  saw  him  before  nor  since,  until  the  day  of 
the  trial  before  the  police  commissioner. 

This  is  a  stmimary  of  the  evidence  produced  against  Graham  on  his 
trial,  and  is,  I  think,  in  the  absence  of  so  strong  a  defense  as  Graham 
was  able  to  make,  quite  sufficient  to  support  the  action  of  the  com- 
missioner; but  Graham's  alibi  was  so  clearly  proved,  and  generally 
by  such  reputable  witnesses,  that  we  should  reverse  the  judgment  on 
the  ground  that  it  was  against  the  weight  of  evidence.  Graham  was 
called  in  his  own  behalf,  and  testified  in  a  clear  and  unambiguous 
manner  as  to  his  whereabouts  during  the  whole  of  the  day  in  question. 
He  reached  home  from  the  police  court  between  ii  and  half  past,  and 
about  20  minutes  of  12  walked  out  through  Conklin,  Rockaway,  and 
G.  avenues  to  Ninety-Second  street,  returning  home  about  i  o'clock, 
and  then  partaking  of  his  dinner.  To  corroborate  him  as  to  the  fact 
that  he  was  in  the  vicinify  of  his  home  in  Canarsie  at  the  time  when 
the  offense  with  which  he  is  charged  was  committed,  the  relator  called 
12  witnesses.  Bebensee  saw  him  on  Avenue  G  between  12:30  and 
12:45;  Lott,  a  contractor,  and  Warner,  a  real  estate  agent,  saw  him 
feeding  his  chickens  in  his  yard  about  11:45;  Blatz,  an  electrical  engi- 
neer, and  Chambers,  a  special  policeman,  Vitty,  a  switchman,  another 
neighbor,  and  a  hotel  keeper  in  the  vicinity,  two  painters  who  lived  in 
the  neighborhood,  and  a  pattern  maker  who  also  lived  in  Canarsie,  all 
testified  without  a  show  of  contradiction  or  discredit  that  they  saw  the 
relator  in  various  places  in  Canarsie,  at  least  five  miles  distant  from 
Prospect  Park,  at  such  times  on  the  morning  of  the  8th  day  of  October, 
1902,  that  it  would  have  been  impossible  for  the  relator  to  have  been 
there  at  that  time.  The  credibility  or  character  of  none  of  these  wit- 
nesses was  attacked.  They  were  all  neighbors  and  acquaintances  of 
the  relator,  who  had  known  him  for  some  time,  and  who  could  not 
have  been  mistaken  as  to  his  identity. 

From  a  careful  reading  of  the  evidence  it  seems  clear  to  me  that 
one  who  bore  a  strong  resemblance  to  Graham  must  have  been  the 
offender  in  Prospect  Park,  and  this  unknown  person  was  doubtless  the 
(Mie  who  bought  the  drinks,  was  intoxicated,  wore  the  mustache,  and 
possessed  the  revolver  of  a  dark  color.  A  wholesome  use  by  the 
Appellate  Division  of  the  power  it  possesses  to  reverse  upon  the  ground 
of  the  preponderance  of  the  evidence  has  recently  been  urged  by  the 
Court  of  Appeals.  Collier  v.  Collins,  172  N.  Y.  99,  64  N.  E.  787; 
Blumenthal  v.  Lewy,  82  App.  Div.  535,  540,  81  N.  Y.  Supp.  528. 

The  point  made  by  the  relator  tliat  the  determination  of  the  police 
commissioner  was  without  authority  cannot  be  sustained.  The  record 
shows  that  the  relator  was  tried  before  a  deputy  commissioner,  and  it 
also  appears  from  the  record  itself  that  the  same  deputy  commissioner 
found  him  guilty.    The  police  commissioner  merely  approved  this  find- 
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tag,  and  upon  examination  of  the  record  concurred  with  the  finding  of 
his  deputy,  and  ordered  the  dismissal.  We  have  recently  approved  the 
procedure  which  obtained  in  this  case  in  People  ex  rel.  Reardon  v. 
Partridge,  86  App.  Div.  310,  83  N.  Y.  Supp.  705. 

The  determination  of  the  commissioner  should  therefore  be  reversed, 
with  costs,  and  the  relator  reinstated. 

WOODWARD,  J.,  concurs  for  reversal. 

(93  Apik.  DlT.  114.) 

In  re  BAYNER'S  WILL. 

(Supreme  Omrt,  Appellate  Division,  Fonrtb  Department    March  8,  1904.) 

L  Wiixs—Pbobatb—Deniax— Appeal  by  Exzcdtob. 

Where  probate  of  a  will  Is  denied,  the  executor  named  therein  1»  en- 
titled to  appeal,  under  Code  Civ.  Proc.  H  1294,  2568,  aatborizlng  appeals 
by  any  person  aKrleved  by  the  order  appealed  from,  etc. 

2.  Same— Contest— RiOHT  to  Pubsub. 

Where  the  sole  Interest  of  a  beneficiary  In  a  decedent's  estate  was  under 
a  will  which  testatrix  had  destroyed  before  making  the  will  contested,  the 
benefidary  should  not  be  permitted  to  continue  the  contest  In  case  it 
appeared  that  testatrix  purposely  destroyed  the  prior  will,  and  that  at 
the  time  of  doing  so  she  had  testamentary  capacity. 

3.  Sahb— Dbriai.  ot  Pbobatb— Subbooate's  Obdeb— Rbvebsai/— Qttestioii  fob 

JXTBT. 

Where  the  attesting  witnesses  and  the  draftsman  who  prepared  a  will 
submitted  for  probate  testified  that  all  the  requirements  pertaining  to  a 
valid  execution  of  the  will  were  complied  with,  and  that  testatrix  was 
competent  at  the  time,  and  her  atten^g  physician  did  not  seriously  Im- 
pugn her  testamentary  capacity,  the  correctness  of  the  surrogate's  order 
denying  probate  was  sufficiently  doubtful  to  require  a  trial  by  a  jury 
of  the  questions  of  fact  involved,  as  authorized  by  Code  Civ.  Proc.  f  2588. 

Appeal  from  Surrogate's  Court,  Erie  County. 

Application  for  the  probate  of  the  will  of  Helen  A.  Rayner,  deceased. 
From  a  surrogate's  decree  denying  probate,  the  executor  appeals.  Re- 
versed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Ulysses  S.  Thomas,  for  appellant 
Jolm  F.  McCJee,  for  respondent 

SPRING,  J.  The  appellant  is  the  executor  named  in  the  instrument 
rejected.  He  is  therefoce  a  party  aggrieved,  and  consequently  pos- 
sesses sufficient  interest  to  enable  him  to  appeal.  Code  Civ.  Proc.  §§ 
1294, 2568;  Matter  of  Stapleton,  71  App.  Div.  i,  75  N.  Y,  Supp.  657. 

The  contestant  was  a  beneficiary  in  a  previous  will  executed  by  the 
testatrix  about  two  weeks  before  the  instrument  propounded.  It  was 
stipulated  upon  the  hearing  before  the  surrogate  tihat  this  will  was  de- 
stroyed. If  purposely  destroyed  by  the  testatrix,  and  she  was  compe- 
tent at  the  time  of  its  destruction,  the  respondent  has  no  standing  in 
court,  for  his  sole  interest  and  right  to  attack  the  will  in  controversy 
depend  upon  the  validity  and  existence  of  the  antecedent  will.    If  it 
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shoul<f  appear  upon  a  new  trial  that  this  interest  had  been  obliterated, 
the  respondent  ought  not  to  be  permitted  to  continue  this  contest 

The  attesting  witnesses  and  Mr.  Chapin,  the  draftsman  who  prepared 
the  will,  show  that  the  requirements  pertaining  to  the  execution  of  wills 
were  complied  with,  and  that  the  testatrix  at  the  time  of  its  execution 
was  competent  to  dispose  of  her  property  by  will,  and  was  free  from  any 
restraint.  The  testimony  of  Dr.  York,  her  attending  physician,  does 
not  seriously  impugn  her  testamentary  capacity.  At  least,  there  is  suf- 
ficient doubt  as  to  the  correctness  of  the  conclusion  reached  by  the 
learned  surrogate,  so  that  we  deem  it  proper  to  direct  a  trial  by  jur)- 
of  the  material  questions  of  fact  involved.     Code  Civ.  Proc.  §  2588. 

The  decree  of  the  Surrogate's  Court  is  therefore  reversed,  with  costs 
to  the  appellant  to  abide  the  event,  and  to  be  paid  out  of  the  estate  of 
the  decedent,  and  a  new  trial  ordered  at  a  trial  term  of  the  Supreme 
Court  of  the  county  of  Erie.  The  questions  of  fact  to  be  submitted  to 
and  disposed  of  by  the  jury,  and,  the  form  of  the  order  to  be  settled  b> 
and  before  Mr.  Justice  SPRING  on  two  days'  notice.    All  concur. 


(91  App.  Div.  563.) 


^, 


In  re  ANDERSON. 


(Supreme  Court,  Appellate  Division,  Second  Department.    March  11,  1904.) 

1.  MuNiciFAi,  CoBPOBATioNS— Change  in  Grade  ot  Street— Liabiutt  fob 
Damages— Statute— Retroactive  Operation. 

Laws  1903,  p.  1396,  c.  610,  provides  that  "In  any  town  In  which  a  high- 
way has  been  or  hereafter  shall  be  repaired,  graded  and  macadamized  from 
curb  to  curb,  by  the  authorities,"  in  accordance  with  Laws  1892,  p.  1701, 
c.  686,  {  69,  the  owner  of  adjoining  lands  shall  be  entitled  to  recover  dam- 
ages "resulting  from  any  change  of  grade,"  and  that  a  person  claiming 
damages  "from  such  change  of  grade"  must  present  a  verified  claim,  etc. 
Beld,  construing  the  statute  strictly,  that  it  has  no  retroactive  operatloD, 
and  hence  does  not  create  a  liability  for  damages  from  a  change  of  grade 
two  years  before  Its  enactment,  incident  to  the  transformation  of  a  coun- 
try highway,  which  followed  the  natural  contour  of  the  laud.  Into  a  city 
street 

Appeal  from  Special  Term,  Westchester  County. 

Proceedings  by  Kirstine  M.  Anderson  for  the  assessment  of  damages 
to  her  property  resulting  from  a  change  of  grade  of  a  street  in  the 
town  of  Eastchester.  From  an  order  appointing  commissioners,  the 
town  of  Eastchester  and  Henry  C.  Merritt,  as  supervisor  thereof,  ap- 
peal.   Reversed. 

Argued  before  HIRSCHBERG,  P.  T..  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Isaac  N.  Mills,  for  appellants. 
Alfred  E.  Smith,  for  respondent. 

HOOKER,  J.  Prior  to  the  ist  day  of  October,  1898,  Jefferson 
Place,  in  the  town  of  Eastchester,  Westchester  county,  was  a  private 
way.  On  that  day  an  order  was  made  by  the  highway  commissioner 
laying  Jefferson  Place  out  as  a  public  highway,  pursuant  to  offer  and 
acceptance  of  that  way.  On  the  5th  day  of  March,  1901,  a  "plan  and 
profile  of  road  in  the  town  of  Eastchester,  N.  Y.,  known  as  'Jefferson 
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Place,' "  was  approved  by  the  town  board,  under  which  it  was  admit- 
ted the  work  <mi  this  highway  was  done.  During  that  month  Jefferson 
Place  was,  pursuant  to  the  direction  of  the  town  board,  and  under  these 
plans,  repaired,  graded,  and  macadamized  from  gutter  to  gutter,  and 
curbing  put  in.  The  petitioner  is  the  owner  of  premises  abutting  Jef- 
ferson Place,  and  the  grade  of  the  highway  in  front  of  her  premises 
has  been  materially  raised,  to  her  serious  disadvantage.  She  presented 
her  petition  to  the  Special  Term,  and  asked  for  the  appointment  of 
commissioners  to  assess  damages  to  this  property  caused  by  the  change 
of  grade.  This  petition  was  tesed  upon  the  provisions  of  chapter  6io, 
p.  1396,  of  the  Laws  of  1903,  which  adds  section  iia  to  the  highway 
law  (chapter  19,  p.  1300,  Gen.  Laws).  The  respondent,  the  town  of 
Eastchester,  by  its  supervisor,  answered,  and  proof  bearing  upon  the 
issues  thereby  raised  was  taken  at  Special  Term.  A  decision  was 
made  by  the  learned  justice  holding  that  term,  which  had  been  duly 
excepted  to  by  the  town  and  the  supervisor,  and  an  order  was  entered 
appointing  commissioners.  From  that  order,  appeal  comes  to  this 
court. 

We  think  that  a  reversal  of  the  order  must  be  directed  on  the  ground 
that  the  statute  in  question  is  not  intended  by  its  terms  to  be  retroac- 
tive, and  should  not  be  constnicd  to  permit  a  recovery  of  damages 
in  the  case  presented  by  the  petitioner,  where  she  seeks  to  be  recom- 
pensed for  her  injuries  for  changes  made  in  the  g^rade  of  the  highway 
prior  to  the  enactment  of  the  statute.  Section  iia,  so  far  as  material, 
reads  as  follows : 

"Damages  for  Change  of  Grade.  In  any  town  In  which  a  highway  has  been 
or  hereafter  shall  be  repaired,  graded  and  macadamized  from  curb  to  curb  by 
the  antborities  of  the  town  iu  accordance  with  the  provisions  of  section 
sixty-nine  of  chapter  six  hundred  and  eighty-six  of  the  Laws  of  Eighteen 
Hundred  and  Ninety-Two,  the  owner  or  owners  of  the  land  adjacent  to  the 
said  highway  shall  be  entitled  to  recover  from  the  town  the  damage  resulting 
from  any  change  of  grade." 

If  the  reading  of  this  statute,  beyond  doubt,  indicates  an  intention 
on  the  part  of  the  Legislature  to  permit  recoveries  for  damages  occa- 
sioned by  changfe  of  grade  made  prior  to  its  enactment,  as  far  as  this 
question  is  concerned,  the  order  should  be  affirmed;  otherwise  not. 
For  "if  a  statute  creates  a  liability  where  otherwise  none  would  exist, 
or  increases  a  common-law  liability,  it  will  be  strictly  construed.  A 
statute,  even  when  it  is  remedial,  must  be  followed  with  strictness, 
where  it  gives  a  remedy  against  a  party  who  would  not  otherwise  be 
liable."  Sutherland's  Statutory  Construction,  §  371 ;  Town  of  Hemp- 
stead V.  City  of  New  York,  52  App.  Div.  182,  188,  65  N,  Y.  Supp.  14. 
That  rule  appUes  to  the  matter  in  hand,  for  it  was  early  established  in 
this  state  that  damages  resulting  from  a  change  of  grade  imposed  no 
liability  on  the  part  of  a  town  or  municipality  making  the  change,  ex- 
cept in  the  presence  of  statutory  provisions.  The  law  became  settled 
in  this  respect  at  the  time  of  the  decision  of  Radcliff's  Executors  v. 
Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  195,  53  Am.  Dec.  357 ;  and  although 
the  rule  there  established  has  been  the  subject  of  much  criticism  else- 
where, and  even  in  the  Court  of  Appeals  itself,  it  has  survived  all 
attack,  and  has  recently  been  said  by  our  court  of  last  resort  to  state 
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the  settled  law  upon  that  subject,  so  that  question  is  no  longer  open 
for  debate.  Fries  v.  New  York  &  Harlem  R.  Co.,  169  N.  Y.  270,  62 
N.  E.  358;  Talbot  v.  N.  Y.  &  Harlem  R,  Co.,  151  N.  Y.  155,  45  N. 
E.  382.  Prior  to  the  enactment,  then,  of  the  amendment  of  1903  to 
the  highway  law,  no  liability  existed  against  the  town  of  Eastchester 
to  the  petitioner  for  such  damages  as  those  alleged  in  the  petitiem; 
and  that  statute,  purporting  to  create  a  liability  where  otherwise  none 
would  exist,  must  receive  a  strict  construction. 

It  is  also  a  familiar  principle  that,  if  reasonably  possible,  the  statute 
should  not  receive  a  construction  which  will  give  it  retroactive  effect. 
People  v.  Supervisors  of  Columbia  Co.,  43  N.  Y.  130;  N.  Y.  &  Os- 
wego M.  R.  Co.  V.  Van  Horn,  57  N.  Y.  473 ;  Pe<^le  ex  rd.  Newcomb 
y.  McCall,  94  N.  Y.  587;  Germania  Savings  Bank  v.  Suspension 
Bridge,  159  N.  Y.  362,  54  N.  E.  33;  Sayre  v.  Wisner,  8  Wend.  662; 
Calkins  v.  Calkins,  3  Barb.  305 ;  Palmer  v.  Conly,  4  Denio,  376.  In 
N.  Y.  &  Oswego  M.  R.  Co.  v.  Van  Horn,  supra,  Commissioner  Earl, 
speaking  for  the  Commission  of  Appeals  upon  this  subject,  takes  oc- 
casion to  collate  the  authorities,  and  suggests  the  rule  in  this  manner 
(page  477): 

"It  is  always  to  be  presumed  that  a  law  was  Intended,  as  Is  Its  legitimate 
office,  to  fumlsb  a  mle  of  future  action  to  be  applied  to  cases  arising  subse- 
qaent  to  its  enactmoit  A  law  is  never  to  bare  retroactive  effect,  tmless  its 
express  letter  or  clearly  mtmifested  intention  requires  that  It  sbonld  bave 
such  effect  If  all  its  langnage  can  be  satisfied  by  giving  it  prospective  opera- 
tion, it  should  have  such  operation  only.  Dash  v.  Van  Kleeck,  7  Johns.  489 
[5  Am.  Dec  291];  Berley  v.  Rampacher,  6  Duer,  183;  Sayre  v.  Wisner,  8 
Wend.  662 ;  Palmer  v.  C!onIy,  4  Denlo,  376 ;  Calkins  v.  Calkins,  8  Barb.  305 ; 
Jackson  v.  Van  Zandt,  12  Johns.  169 ;  People  v.  Supervisors  of  Columbia  Co., 
10  Wend.  363 ;  Hackley  v.  Sprague,  Id.  114.  In  Dash  ▼.  Van  Kleeck,  Kent  C. 
J.,  says  that  'we  are  to  presume,  out  of  respect  to  the  lawgiver,  that  the 
statute  was  not  meant  to  operate  retrospectively,'  and  that  a  'statute  ought 
never  to  receive  such  a  construction  if  It  be  susceptible  of  any  other.'  In 
Jackson  v.  Van  Zandt  Thompson,  C.  J.,  says :  'It  is  a  first  principle  in  legis- 
lation that  all  laws  are  to  operate  prospectively.'  In  Sayre  v.  Wisner,  Savage, 
O.  J.,  says:  *A  statute  never  ought  to  have  such  a  construction  as  to  divest 
a  right  previously  acquired,  if  It  be  susceptible  of  any  other  giving  it  a  rea- 
sonable object  and  full  operation  without  such  construction.'  The  same 
learned  Judge  says  in  Hackley  v.  Sprague:  'All  statutes  aire  to  be  construed 
prospectively,  and  not  retrospectively,  unless  they  are  otherwise  incapable  of 
a  reasonable  construction ;'  and  In  People  v.  Supervisors  of  Columbia  County, 
that  'statutes  are  not  to  be  construed  retrosi)ectlvely,  unless  they  cannot  have 
the  Intended  operation  by  any  other  than  a  retrospective  construction.'  In 
Palmer  v.  Conly,  Jewett  J.,  says :  'It  Is  a  doctrine  founded  upon  general  prin- 
ciples of  the  law  that  no  statute  shall  be  construed  to  have  a  retrospective 
operation  without  express  words  to  that  effect,  either  by  an  enumeration  of 
the  cases  in  which  the  act  is  to  have  such  retrospective  operation,  or  by  words 
which  can  have  no  meaning  onless  such  a  construction  is  adopted.'  ** 

It  is  also  said  that: 

"A  law  Is  never  to  have  retroactive  effect  unless  its  express  lettn  or  clearly 
manifested  intention  requires  that  it  should  have  such  effect  If  all  its  lan- 
guage can  be  satisfied  by  giving  It  prospective  operation.  It  should  have  such 
operation  only."  N.  T.  &  Oswego  M.  R.  Ca  T.  Van  Horn,  supra;  Germania 
Savings  Bank  v.  Suspension  Bridge,  supra. 

Approaching  a  consideration  of  the  amendment  to  the  highway  law 
with  this  rule  of  construction  in  mind,  it  seems  to  be  clear  that  the 
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section  must  not  be  endowed  with  retroactive  effect ;  and  this  inter- 
pretation is  fotal  to  the  order  appealed  from,  for  the  reason  that  the 
change  of  grade  in  front  of  petitioner's  premises  was  accomplished 
upward  of  two  years  before  the  amendment  took  effect.  Read  in  the 
light  of  the  foregoing  cases,  the  Legislature  intended  to  provide  a 
remedy  only  in  those  cases  of  a  change  of  grade  upon  a  highway 
where  prior  to  such  change  the  highway  had  already  and  theretofore 
been  "repaired,  graded  and  macadamized  from  curb  to  curb  by  the 
authorities  of  the  town,"  etc.  All  the  language  of  this  sentence  can 
be  satisfied  by  giving  it  prospective  operation  only,  and  no  violence  is 
done  to  the  meaning  of  any  word  or  phrase  therein.  Had  the  intent 
of  the  framers  of  the  statute  been  to  cause  it  to  be  retroactive,  the  in- 
sertion of  the  word  "such,"  as  modifying  "change  of  grade,"  in  the 
final  phrase  of  the  sentence,  would  easily  have  accomplished  the  pur- 
pose. The  section  would  then  have  referred  to  any  highway  which 
had  been  theretofore  or  which  thereafter  should  be  repaired,  graded, 
and  macadamized  from  curb  to  curb  by  the  authorities  of  the  town, 
and  would  have  given  the  owners  of  adjacent  lands  a  right  to  recover 
against  the  town  for  damages  resulting  from  any  such  change  of 
grade,  or  from  any  change  of  grade  such  as  had  been  described  in  the 
first  words  of  the  section.  The  force  of  the  reasoning  which  leads 
to  the  conclusion,  under  the  rules  of  construction  we  have  cited,  that 
the  statute  should  be  given  prospective  effect  only,  is  accentuated  by 
the  omission  of  the  word  "such"  as  descriptive  of  the  words  "change 
of  grade" ;  and  especially  so  in  view  of  the  fact  that  in  the  following 
sentence  that  word  is  employed.  That  sentence  reads,  "A  person 
claiming  damages  from  such  change  of  grade  must  present  to  the 
town  board  of  such  town  a  verified  claim,"  etc.  This  language  gives 
force  to  the  contention  that  it  was  the  intent  that  damages  should 
only  be  awarded  for  a  change  in  the  highway  ensuing  upon  such  re- 
construction of  the  highway  as  is  mentioned  in  the  opening  sentence 
of  the  section.  The  language  by  no  means  clearly  indicates  retro- 
spective operation ;  an  admission  of  this,  a  mere  reading  of  the  lan- 
gfuage  will  entail ;  and  because  such  operation  will  not  be  given  un- 
less its  express  letter,  clearly  manifested,  so  requires,  its  efficacy  must 
be  limited  to  those  changes  accomplished  after  its  passage. 

This  construction  we  believe  to  be  correct  under  the  authorities  we 
have  cited,  and  fairly  to  follow  without  basing  it  upon  the  more  rigid 
rule  laid  down  by  Mr.  Broom  in  his  Legal  Maxims  (Broom's  Legal 
Maxims,  14),  which  is  quoted  with  approval  in  People  v.  Supervisors 
of  Columbia  Co.,  supra,  as  follows : 

It  Is,  In  general,  tme  that  no  statute  shall  be  construed  to  have  a  retro- 
^lectlve  operation  without  express  words  to  that  effect,  either  by  an  enumera- 
tlon  of  the  cases  In  which  the  act  is  to  hare  such  retrospectlTe  operation,  or  by 
words  which  can  have  no  meaning  unless  such  a  construction  is  adopted." 

Our  recent  decision  in  Matter  of  Borup,  89  App.  Div.  183, 85  N.  Y. 
Supp.  828,  is  not  an  authority  to  the  contrary. 

No  finding  was  made  by  the  learned  justice  below  that  the  highway 
before  the  petitioner's  premises  had  ever  been  repaired,  graded,  and 
macadamized  from  curb  to  curb  by  the  authorities  of  the  town  in  ac- 
cordance with  the  provisions  of  section  69  of  chapter  686  of  the  Laws 
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of  1892;  and,  had  such  finding  appeared,  it  would  have  been  contrary 
to  the  evidence,  for  the  testimony  adduced  shows  that  Jefiferson  Place, 
before  the  repairs  of  March,  1901,  was,  as  to  condition  and  grade,  an 
ordinary  country  road,  following  the  natural  contour  of  the  land. 
The  order  should  be  reversed,  and  the  motion  to  appoint  commission- 
ers denied. 

Order  reversed,  with  $10  coats  and  dlsbursementa^  and  motiou  for  appoint- 
ment of  commlssiouers  denied.    All  concur. 


(93  App.  Dlv.  115.) 

BLSEY  V.  INTERNATIONAL  KT.  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  15,  1904.) 

L  Judgment  by  Defauliv-Wbit  of  In<iuiby—Pbocei!disg&—Jubt— Judge 
Presiding. 

Code  Civ.  Proc.  {  1214,  provides  that,  on  default  by  a  defendant,  plain- 
tiff must  apply  to  the  court  for  Judgment;  and  section  1215  provides 
that  thereupon,  where  the  action  is  to  recover  damages  for  a  personal  in- 
Jury,  the  damages  must  be  ascertained  by  a  writ  of  inquiry,  and  that  the 
court  may  direct  that  the  report  or  inquisition  be  returned  to  the  court  for 
Its  further  action.  Beld,  that  where.  In  an  action  for  personal  injuries, 
defendant  made  default.  It  was  proper  for  the  court  to  order  that  the 
sheriff  attend  and  execute  the  writ  of  inquiry  In  open  court,  with  the 
Judge  presiding,  and  that  the  Jury,  to  ascertain  the  damages,  should  be 
drawn  from  the  panel  of  Jurors  then  in  attendance  at  a  regular  trial 
term;  it  not  being  necessary  that  the  writ  should  be  executed  by  the 
sheriff  as  the  presiding  olticer,  and  by  a  Jury  chosen  by  biiu. 

Williams,  J.,  dissenting. 

Appeal  from  Special  Term,  Niagara  County. 

Action  by  George  Elsey  against  the  International  Rdlway  Company. 
From  an  order  directing  assessment  of  damages  in  open  court  by  a 
jury  to  be  drawn  from  the  regular  panel,  defendant  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Frederick  Chormann,  for  appellant. 
George  D.  Judson,  for  respondent. 

SPRING,  J.  The  plaintiff  sued  the  defendant  in  county  court  in 
negligence  to  recover  for  personal  injuries  sustained  by  him.  The 
defendant  appeared  in  the  action,  but  did  not  answer.  Default  having 
been  made,  the  plaintiff  applied  upon  notice  for  judgment,  pursuant  to 
section  12 14  of  the  Code  of  Civil  Procedure.  The  court  entertained 
the  application,  and  ordered  that  a  writ  of  inquiry  issue,  directed  to  the 
sheriff  of  the  county,  to  ascertain  the  damages  of  the  plaintiff  in  the 
action;  that  the  sheriff  attend  at  the  courthouse  on  a  day  specified; 
that  the  writ  be  executed  in  open  court,  the  judge  presiding;  and  that 
the  jury  to  ascertain  the  damages  be  drawn  from  the  panel  of  jurors 
then  in  attendance  at  a  regular  trial  term  of  the  court.  The  appellant 
claims  that  the  order  is  unauthorized,  as  the  writ  of  inquiry  must  be 
executed  by  the  sheriff  as  the  presiding  officer  and  by  a  jury  chosen  by 
him. 
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The  practice  for  the  ascertainment  of  damages  on  default,  where  ap- 
plication to  the  court  is  essential,  is  provided  for  in  section  1215  of 
the  Code  of  Civil  Procedure,  The  court,  in  granting  the  application, 
may  make  the  assessment  itself,  or  with  the  aid  of  a  jury,  or  by  a  ref- 
erence or  a  writ  of  inquiry,  "except  that  where  the  action  is  brought  to 
recover  damages  for  a  personal  injury,  or  an  injury  to  property;  the 
damages  must  be  ascertained  by  means  of  a  writ  of  inquiry."  The 
section  further  provided  that,  if  a  writ  of  inguiry  is  directed,  "the  court 
*  *  *  may  direct  that  the  *  *  *  inquisition  be  returned  to 
the  court,  or  a  judge  or  justice  thereof,  for  its  or  their  further  action," 
or  the  direction  may  be  cnnitted,  and  the  final  judgment  be  entered  by 
the  clerk  on  the  inquisition. 

It  is  apparent,  therefore,  that  the  manner  of  the  ascertainment  of  the 
damages  on  default,  where  application  to  the  court  is  necessary,  is 
largely  left  to  the  discretion  of  the  court,  except  that  in  an  action  for 
a  personal  injury  or  injury  to  property  it  must  be  by  writ  of  inquiry. 
This  practice  in  its  essential  features  was  contained  in  the  Code  of 
Procedure,  §  246,  subd.  2,  as  amended  in  1851  (Laws  1851,  p.  892,  c. 
479).  The  Code  does  not  prescribe  the  mode  of  executing  the  writ  of 
inquiry,  and  the  practice  relative  to  it  does  not  seem  to  have  met  with 
much  consideration  from  the  courts  especially  in  recent  years. 

A  writ  of  inquiry  is  directed  to  the  sheriff  "because  it  is  unknown 
what  damages  the  plaintiff  hath  sustained,"  commanding  the  sheriff 
to  inquire  into  such  damages  by  a  jiiry  impaneled  therefor,  and  to  return 
the  inquisition  to  the  court.  Rumsey's  Practice,  vol.  2,  p.  722  (2d 
Ed.);  Black's  Law  Dictionary,  p.  627;  Burrill's  Law  Dictionary,  vol. 
2,  p.  81 ;  Encyclopaedia  of  Pleading  &  Practice,  vol.  10,  p.  1135. 

A  few  significant  features  may  be  noted.  It  is  to  be  observed  that 
the  object  of  the  writ  of  inquiry  is  primarily  to  aid  the  court  in  the 
assessment  of  damages.  The  writ  is  issued  by  it,  or  by  a  judge  or  jus- 
tice, and  it  may  direct  the  inquisition  to  be  returned  to  it,  evidently  for 
its  consideration.  It  is  like  the  practice  in  an  equity  action  to  submit 
specific  questions  to  the  jury,  but  which  are  ultimately  to  be  passed 
upon  by  the  court  with  the  enlightenment  coming  from  the  verdict. 
The  writ  is  issued  by  the  court,  and  it  appoints  the  sheriff  as  its  repre^ 
sentative  or, alter  ego  to  execute  its  mandate,  and  to  preside  if  the 
judge  does  not  act  himself.  The  essence  of  the  proceeding  is  that  a 
jury  is  to  assess  the  damages,  but  in  what  precise  manner  or  how  they 
are  to  be  impaneled  is  not  defined.  It  is  "in  the  nature  of  an  inquest  of 
office  to  inform  the  conscience  of  the  court."  Encyclopaedia  of  Plead- 
ing &  Practice,  vol.  10,  p.  1135.  The  execution  of  the  writ  may, 
however,  be  had  in  court  before  a  jury  drawn  from  the  regular  panel, 
and  with  the  judge  presiding  instead  of  the  sheriff.  Ellsworth  v. 
Thompson,  13  Wend.  658 ;  Peck  v.  Coming,  2  How.  Prac.  •  84 ; 
O'Donnell  v.  Hecker  et  al,  3  How.  Prac.  (N.  S.)  384;  Bossout  v. 
Rome,  W.  &  O.  R.  R.  Co.,  131  N.  Y.  37-40,  29  N.  E.  753 ;  Rumsey's 
Practice,  vol.  2,  p.  723  (2d  Ed.) ;  Encyclopaedia  &  Practice,  vol.  10,  p. 
1 137,  and  cases  cited. 

The  sheriff  acts  ministerially  in  the  execution  of  this  writ,  and  in  be- 
half of  the  court,  and  the  inquisition  may,  if  the  court  so  elects,  be  re- 
turned to  it  for  its  consideration.    The  assessment  of  damages  may  oc- 
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casionally  involve  intricate  questions  of  law,  and  the  court  may  deem  it 
wise  and  prudent  to  retain  the  execution  of  tfie  writ  in  court,  and,  as  the 
simpler  method  of  drawing  a  jury  is  from  those  in  attendance,  that 
course  may  be  adopted.  This  solution  does  not  imply  any  departure 
from  the  substance  of  the  writ,  which  is  the  ascertainment  of  damages 
by  a  jury,  with  a  view  to  the  speedy  disposition  of  the  action. 

It  is  suggested  that,  inasmuch  as  the  Code  of  Civil  Procedure  (sec- 
tion 1215)  vests  the  court  with  authority  to  direct  the  return  of  the  in- 
quisition to  it,  the  conclusion  follows  that  the  execution  of  the  writ  must 
be  had  by  a  jury  selected  by  the  sheriff,  and  the  inquiry  must  be  before 
him  presiding.  This  deduction  does  not  necessarily  follow.  If  the 
inquisition  is  not  to  be  executed  in  court,  that  direction  may  be  made. 
In  fact,  the  existence  of  this  authority  emphasizes  the  suggestion  that 
the  court  or  judge  retains  the  control  of  the  proceeding,  and  the  in- 
quisition is  merely  the  means  to  aid  in  the  final  disposition  of  the  sub- 
ject-matter committed  to  the  jury,  which  is  the  ascertainment  of  dam- 
ages on  default.  It  would  seem  to  be  the  more  wholesome  rule  to 
leave  the  manner  of  executing  the  writ,  within  the  lines  sug^sted, 
to  the  discretion  of  the  court.  In  cases  easy  of  solution,  the  sheriff, 
with  his  jury,  may  be  safely  trusted  with  their  determination.  In  a 
case  where  troublesome  questions  of  law  are  likely  to  arise,  the  court, 
in  the  exercise  of  its  judgment,  should  be  permitted  to  conduct  the 
inquiry  itself  with  jurors  taken  from  the  regular  panel. 

Actions  for  personal  injuries  are  numerous,  and  are  not  decreasing. 
Often  there  is  no  defense  to  the  action,  but  the  parties  are  unable  to 
agree  upon  the  sum  with  which  the  defendant  is  to  be  charged.  If 
each  side  can  be  assured  that  the  inquiry  to  ascertain  the  damages  may 
be  heard  in  court,  if  it  so  directs,  the  expense  and  delay  of  a  tnal  may 
occasionally  be  avoided.  Upon  the  present  application  affidavits  were 
presented  to  the  court,  and  sufficient  appeared  to  warrant  the  court  in 
exercising  its  discretion  in  the  manner  it  did.  Our  conclusion  is  that 
the  order  should  be  affirmed,  with  $10  costs  and  disbursements. 

Order  affirmed,  with  $10  costs  and  disbursements.  All  concur,  ex- 
cept WILLIAMS,  J.,  who  dissents. 


]f 


(92  App.  Div.  584.) 

STROUGH  et  al.  v.  NEW  YORK  CENT.  A  H.  R.  B.  Oa 

(Supreme  Court,  Appellate  DiviBlon,  Fourth  Department    March  8,  1904.) 

1.  Cabbiebs— DuTT   TO    FuBKisH  Cabb— Urbxasonabijc   Neolect— Qttestios 

FOB  JUBT. 

Whether  a  carrier  unreasonably  neglected  to  provide  a  sufllclent  number 
of  cars  to  forward  plaintiff's  freight  was  a  question  for  the  Jury. 

2.  Sajcb— Pebibhable  Mebchandise — Dtttt  to  Mote. 

Hay  not  being  perishable  mexcbandlse,  a  carrier  Is  not  called  upon  tc 
put  forth  unusual  efforts  to  remove  the  same  when  delivered  to  It  for 
transportation. 

3.  Sake— DxTTT  to  Cabbieb— Dbobee  of  Diuoerce— Discbucination. 

A  carrier  owes  the  duty  of  exercising  reasonable  diligence  to  famish 
cars  adequate  for  the  transportation  of  freight  but  not  to  discriminate 
in  favor  of  an  ludivldual  shipper,  where  the  demands  exceed  its  capadtj' 
and  the  anticipated  calls  upon  it 
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4.  SaIOB— IRCBKASKD  RATES— PAILUBB  TO  PUBLISH— RECOVEBT  BT  SHIFFKB. 

A  shipper  cannot  recover  back  Increased  frelgbt  charges  Toluntarlly 
paid,  although  the  carrier  did  not  glre  the  lO-days  notice  of  the  Increase 
required  by  the  Interstate  commerce  act  (Act  Cong.  Feb.  4,  1887,  c.  104. 
I  6.  24  Stat.  880  [U.  S.  Comp.  St  1901,  p.  3167]). 

5.  Sauk— Qctshors  vob  Jitbt— Evidence. 

In  an  action  by  a  shipper  to  recover  overcharges  from  a  carrier,  the 
court  properly  refused  to  submit  to  the  Jury  the  issue  of  reasonableness 
of  the  Increased  rate  paid  by  the  shipper,  where  there  was  no  proof  of  Its 
unreasonableness,  and  the  shipper  voluntarily  paid  the  same,  thereby 
implying  Its  reasonableness. 

&  BAIGB— DiSCBIiaNATIOH— IRCBEASED   RATES. 

A  discrimination  excepting  a  shipper  from  a  general  increase  of  freight 
tariff  is  against  public  policy. 

7.  Bake— Irobeased  Rates— Pbosfective  Shippebs. 

The  fact  that  a  shipper  bad  on  hand  a  large  qnantlty  of  merchandise, 
which  be  intended  to  transport  by  a  commoii  carrier,  or  the  fact  that  he 
bad  previously  endeavored  to  obtain  the  cars  to  ship  the  same,  did  not 
relieve  bim  from  a  reasonable  increase  in  the  freight  rate,  made  while 
the  goods  were  in  bis  custody  for  future  transportation. 

Appeal  from  Trial  Term,  Jefferson  County. 

Action  by  Byron  J.  Strough  and  another  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  From  a  jud^ent  for  de- 
fendant, and  from  an  order  denying  a  new  trial,  plaintiffs  appeal. 
Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Wayland  F.  Ford,  for  appellants. 
Henry  Purcell,  for  respondent. 

SPRING,  J.  The  plaintiffs  were  dealers  in  hay,  living  at  Lafarge- 
ville,  in  the  county  of  Jefferson.  In  the  summer  and  fall  of  1899  they 
purchased  of  the  farmers  living  near  the  several  local  stations  along  the 
defendant's  line  a  large  quantity  of  hay,  designed  to  be  shipped  to  New 
York  and  Boston..  The  hay  was  pressed  by  the  plaintiffs  and  stored 
in  bams  near  the  defendant's  railroad,  except  such  part  as  was  shipped 
as  it  was  drawn  in  by  the  fanners.  Before  purchasing  the  hay  the 
plaintiffs  made  inquiries  of  the  local  station  agents  of  the  defendant, 
and  also  of  its  division  freight  agent,  to  ascertain  if  there  was  to  be 
any  increase  in  the  tariff  charge  for  the  shipment  of  hay,  and  was  in- 
formed by  each  of  said  agents  that  there  was  to  be  no  increase  so  far 
as  such  agent  knew.  During  the  year  1899,  and  for  some  time  prior 
thereto,  hay  had  been  classified  in  what  was  known  as  the  sixth  class 
of  merchandise.  The  charge  on  this  class  of  freight  from  Jefferson 
county  to  New  York  and  Boston  was  17  cents  per  hundred.  From  the 
1st  of  September  to  the  ist  of  January  the  plaintiffs  shipped  over  de- 
fendant's line  quite  a  large  quantity  of  this  hay,  but  were  unable  to 
procure  sufficient  cars  to  transport  all  they  had  on  hand  for  shipment. 
They  made  demands  daily  of  the  various  local  agents  for  more  cars, 
but  were  unable  to  procure  them.  One  of  the  causes  of  action  con- 
tained in  the  plaintiffs'  complaint  is  that  the  defendant  unreasonably 
neglected  to  provide  a  sufficient  number  of  cars  to  forward  this  freight. 
That  question  was  properly  submitted  to  the  jury  (Root  v.  L.  I.  R.  R. 


Digitized  by  LjOOQ  IC 


32  87  NEW  YORK  SUPPLEMENT  (Sup.   Ct. 

and  121  New  Tork  State  Reporter 

Co.,  114  N.  Y.  300,  21  N.  E.  403, 4  L.  R.  A.  331, 11  Am.  St  Rep.  643), 
and  their  verdict  determines  that  the  defendant  was  not  unreasonable  in 
its  failure  to  provide  sufficient  cars.  The  defendant's  general  traffic 
manager  testified  that  during  the  fall  of  1899  there  was  an  unusual  and 
extraordinary  call  for  freight  cars,  and  especially  for  the  transporta- 
tion of  perishable  goods,  and  apparently  preference  was  given  to  the 
shipment  of  goods  of  that  character.  The  defendant  was  not  apprised 
of  any  urgent  necessity  for  the  shipment  of  this  hay.  It  was  not  with- 
in the  class  denominated  perishable  merchandise,  and  its  sale  in  mid- 
winter might  as  readily  be  made  as  earlier  in  the  season.  It  was  not, 
therefore,  called  upon  to  put  forth  any  unusual  efforts  to  remove  the 
hay.  The  ordinary  duty  of  exercising  reasonable  care  and  diligence 
as  a  common  carrier  to  furnish  cars  adequate  for  the  transportation 
of  freight  was  incumbent  upon  it,  but  not  to  discriminate  in  favor  of 
the  plaintiffs  where  the  demands  exceeded  the  capacity  of  the  defend- 
ant and  the  anticipated  or  usual  calls  upon  it  So,  under  the  evi- 
dence, it  was  a  fair  question  of  fact  whether  tliere  was  any  unreasonable 
neglect  on  the  part  of  the  defendant  to  furnish  the  plaintiffs  with  the 
cars  which  they  needed.  On  the  ist  of  January  hay  was  placed  in  the 
fifth  class  of  merchandise,  involving  an  increase  in  the  freight  rate  to 
Boston  of  80  cents  on  a  ton,  and  to  New  York  of  60  cents.  The  claim 
of  the  plaintiff  is  that  after  this  increase  in  the  tariff  rate  they  shipped 
to  Boston  132  car  loads  of  hay  and  to  New  York  li  car  loads,  each 
containing  about  10  tons.  The  plaintiffs  paid  the  increased  freight 
charge,  amounting,  as  they  claim,  to  $1,194.45,  and  they  seek  to  recover 
this  excessive  rate.  It  is  further  claimed  that  the  price  of  hay  in  these 
cities  decreased  $1  a  ton  after  the  ist  of  January,  but  the  cause  of  action 
founded  upon  that  claim  was  abandoned  on  the  trial. 

The  interstate  commerce  act  (Act  Cong.  Feb.  4,  1887,  c.  104,  §  6, 
24  Stat  380  [U.  S.  Comp.  St  1901,  p.  3157])  provides  that  before  any 
advance  is  made  in  freight  charges  a  public  notice  thereof  of  10  days 
shall  be  given,  stating  the  changes  to  be  made,  and  the  date  when  the 
increased  rate  is  to  go  into  effect.  The  notice  in  this  case  was  posted 
at  the  station  of  the  defendant  at  Lafargeville  on  the  25th  day  of  De- 
cember, and  the  new  tariff  charge  became  operative  on  January  ist 
following.  The  requisite  10  days'  notice  was  not,  therefore,  given. 
The  plaintiffs  knew  of  this  notice  when  it  was  first  posted,  and  con- 
tinued to  ship  their  hay,  paying  the  increased  rate  without  a  mur- 
mur, until  all  had  been  shipped.  It  does  not  appear  that  any  part  of 
the  same  was  loaded  in  the  first  few  days  of  January,  so  that  the  plain- 
tiffs, we  may  say,  did  have  the  full  lo-days  notice  before  they  delivered 
their  hay  to  the  defendant  Nor  did  they  make  any  complaint  in  any 
way  of  the  increased  charge  the  defendant  had  imposed.  They  paid 
the  money  voluntarily,  and  they  cannot  now  recover  it  back.  Vander- 
beck  V.  City  of  Rochester,  122  N.  Y.  285,  25  N.  E.  408;  Newbursjh 
Savings  Bank  v.  Town  of  Woodbury,  173  N.  Y.  55,  65  N.  E.  858 ; 
Killmer  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  100  N.  Y.  395-401,  3  N.  E.  293, 
S3  Am.  Rep.  194 ;  Bennett  v.  Bates,  94  N.  Y.  354-373.  We  think  it 
was  no  error  for  the  court  to  decUne  to  permit  the  jury  to  pass  upon 
the  question  as  to  whether  this  increased  rate  was  unreasonable  or  not. 
There  was  no  proof  given  on  the  part  of  the  plaintiffs  to  sustain  that 
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charge,  and  their  voluntary  assent  to  it  implies  that  the  rate  was  reason- 
able. Again,  there  was  no  implied  agreement  whereby  the  plaintiffs 
were  entitled  to  ship  the  hay  at  the  old  rate.  A  discrimination  of  that 
kind  excepting  the  plaintiffs  from  the  general  freight  tariff  would  be 
against  public  policy,  and  simply  because  a  man  has  on  hand  a  large 
quantity  of  merchandise  which  he  intends  to  have  transported  by  a 
common  carrier  does  not  relieve  him  from  any  reasonable  increase  in 
tiie  freight  charge  which  may  be  made  while  the  goods  are  in  his  cus- 
tody for  future  transportation.  The  fact  that  they  endeavored  to 
obtain  the  cars  to  ship  the  goods  before  the  increased  rate  became 
operative  does  not  change  this  rule,  as  the  jury  have  found  that  the 
defendant  did  not  neglect  improperly  to  perform  its  duty  in  furnishing 
cars. 

The  other  cause  of  action  is  upon  an  assigned  claim  made  by  one 
Tallman,  who  was  also  a  hay  shipper  living  at  Lafargeville.  The  facts 
pertaining  to  that  cause  of  action  are  also  identical  with  plaintiffs'  own 
claim. 

The  judgment  and  <M-der  should  be  affirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 

(01  App.  Dir.  521.) 

8TBINACKER  v.  HILLS  BROS.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  11, 1904.) 

1.  Daitoebovs  Position— Contbibtjtobt  Neqligkncb. 

Plaintiff,  a  truck  driver,  while  waiting  in  a  line  of  trucks  to  obtain  ac- 
cess to  a  pier,  alighted  to  replace  a  bridle  on  one  of  his  horses,  and  in 
doing  80  took  a  position  between  the  tongue  of  his  wagon  and  the  rear 
of  the  preceding  truck,  and  was  injured  by  the  driver  of  the  truck  next 
following  plaintiffs  nnaertaking  to  draw  out  of  the  line,  by  which  plain- 
tUTa  truck  was  forced  forward,  catching  plaintiff  between  the  pole  of  his 
track  and  the  wagon  in  front  of  him.  Held,  that  though  plaintiff's  act 
in  assuming  such  i>oBltion  was  careless,  under  the  circumstances,  such  act 
did  not  constitute  contributory  negligence  as  a  matter  of  law,  since  plain- 
tiff's position  would  not  have  caused  the  accident  but  for  the  negligence 
of  the  driver  of  the  rear  truck. 

2.  Sake— Neouobrox. 

The  failure  of  defmdant's  servant  to  discover  that  plaintiff  was  not  on 
his  truck,  and  to  use  care  to  ascertain  plaintiffs  poeltion  before  endeavor- 
ing to  turn  out  of  the  line,  constituted  sufQcient  negligence  to  render  de- 
fendant responsible  for  the  injury. 

3.  SaKZ — BVIDENCB— BXPKBTS— PnYSICIAHS. 

Where  a  physician  had  amputed  a  leg,  It  was  not  necessary  that  he 
should  have  been  present  during  the  time  the  leg  was  dissected  after  am- 
putation, imder  his  direction  by  his  assistant,  in  order  to  qualify  him  to 
tecrtlfy  aa  to  the  results  thereof  which  be  saw  and  knew  of  bis  own 
knowledge. 

Appeal  from  Trial  Term. 

Action  by  Charles  Steinacker  against  the  Hills  Bros.  Company. 
From  a  judgment  in  favor  of  plaintiff,  and  frcwn  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 
87  N.Y.S.— 8 


Digitized  by  LjOOQ  IC 


34  8T  NEW  TORK  SUPFLE&IENT  (Sup.   Ct. 

and  121  New  Tork  State  Reporter 

C.  N.  Bovee,  Jr.,  for  appellant. 

Louis  Oppenheim  (J.  Stewart  Ross,  on  the  brief),  for  respondent 

WOODWARD,  J.  There  is  no  dispute  that  (w  the  14th  day  of  Sep- 
tember, 1901,  between  the  hours  of  4  and  5  p.  m.,  the  plaintiff,  Charles 
Steinacker,  a  truck  driver,  was  seriously  injured  by  being  caught  be- 
tween the  pole  of  the  wagon  in  his  charge  and  some  boxes  on  ,a  wagon 
standing  in  a  line  in  front  of  his  team,  and  it  is  substantially  agreed 
that  the  plaintiff  got  down  from  his  seat  upon  the  wagon  and  went  to 
his  horses'  heads  for  the  purpose  of  adjusting  the  bridle  of  the  off 
horse,  and  that  he  was  injured  by  the  team  in  tlie  rear  of  plaintiff's 
wagon  starting  up  and  coming  in  contact  with  the  latter,  forcing  plain- 
tiff's team  forward.  It  seems  that  the  plaintiff,  with  a  load  of  goods, 
was  seeking  admission  to  Pier  26,  North  river ;  that  he  had  taken  his 
place  in  line,  with  other  teams,  some  ahead  and  some  behind  him,  and 
was  waiting  his  turn  to  get  inside.  While  thus  waiting,  moving  for- 
ward as  space  was  made  in  front,  one  of  plaintiff's  horses  rubbed  his  • 
bridle  partially  off,  and  the  plaintiff  got  down  from  the  wagon,  passed 
in  front  of  the  horses,  and  reached  up  to  adjust  the  bridle  on  die  off 
horse.  While  thus  engaged  his  team  was  forced  or  stepped  forward, 
catching  him  between  the  pole  and  the  wagon  in  front  of  him,  pro- 
ducing a  hernia,  which  subsequently  resulted  in  a  gangrenous  condition 
of  one  of  his  legs,  rendering  amputation  necessary.  The  evidence  indi- 
cated that  there  was  but  little  space  between  the  teams,  and  that  there 
was  the  usual  crowding  for  positions,  and  there  was  some  evidence  that 
the  defendant  was  the  owner  of  the  team  and  wagon  directly  in  the  rear 
of  the  plaintiff's  wagon,  and  that  the  driver  undertook  to  draw  out  of 
the  line,  and  that  in  so  doing  his  wagon  struck  the  rear  of  plaintiff's 
wagon,  producing  the  forward  movement  which  resulted  in  the  acci- 
dent. The  trial  resulted  in  a  verdict  for  the  plaintiff  of  $5,000,  and, 
from  the  judgment  entered,  appeal  comes  to  this  court 

It  is  urged  on  appeal  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  we  are  free  to  say  that,  had  the  jury  taken  this  view  of  the 
question,  its  conclusion  might  easily  be  sustained.  Taking  into  con- 
sideration the  conduct  of  drivers  of  freight  vehicles,  knowing  the  dispo- 
sition of  mankind  to  crowd  for  position  in  every  walk  of  life,  a  jury 
might  very  properly  have  held  that  the  plaintiff  had  not  exercised  that 
degree  of  care  which  a  reasonably  prudent  man  would  or  should  have 
used  under  the  circumstances.  And  yet  it  was  peculiarly  a  question  of 
fact  to  be  determined  by  the  jury,  for  the  evidence  quite  fully  disclosed 
all  of  the  facts  and  circumstances  surrounding  the  accident.  The  plain- 
tiff had  a  right  to  go  where  he  went  for  the  purpose  of  adjusting  his 
bridle ;  he  had  a  right  to  assume  that  those  in  the  rear  of  his  wagon 
would  exercise  reasonable  care  not  to  colUde  with  his  wagon ;  and  if 
there  had  been  no  collision,  in  the  view  which  the  jury  took  of  the  evi- 
dence, the  injury  to  the  plaintiff  would  not  have  resulted.  The  plain- 
tiff, in  going  into  this  space  of  two  or  three  feet  between  his  wagon 
tongue  and  the  rear  of  the  wagon  in  front  of  him,  assumed,  as  a  mat- 
ter of  law,  only  the  dangers  which  were  known  and  obvious  to  him, 
which  would  include  the  danger  of  his  own  team,  left  without  a  driver, 
moving  forward  upon  him,  and  not  the  danger  of  some  third  person  dis- 
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r^rding  his  duty ;  and  it  was  for  the  jury  to  determine  whether  the 
pl^ntiff,  by  this  ccmduct,  had  exercised  that  degree  of  care  which  he 
was  called  upon  to  use  under  the  circumstances.  Assuming  that  the 
plaintiff's  team  did  not  move  forward  of  its  own  accord — and  the  jury 
has  determined  that  it  did  not — ^in  the  absence  of  the  defendant's  negli- 
gence the  accident  would  not  have  occurred ;  and  even  though  it  might 
be  said  that  the  plaintiff  was  negligent  in  going  into  this  position,  if  that 
n^ligence  did  not  iterate  to  produce  the  accident,  it  was  not  con- 
tributory n^ligence.  It  may  have  been  careless  of  him,  considering 
the  things  that  might  happen ;  but  the  accident  which  did  happen  was 
not  caused  by  his  presence  in  that  position,  but  by  the  negligent  con- 
duct of  the  defendant's  driver,  and  upon  this  is  predicated  the  liability. 

While  the  evidence  of  the  defendant's  negligence  is  not  as  clear  as 
might  be  desired,  we  are  unable  to  say  that  Uiere  was  not  sufficient 
evidence  to  support  the  finding  of  the  jury.  It  is  true,  perhaps,  as 
suggested  by  the  appellant,  that  there  is  no  direct  evidence  to  show  that 
the  defendant's  driver  had  any  notice  of  plaintiff's  position  and  danger ; 
but  there  was  evidence  of  the  circumstances  surrounding  all  of  the 
parties,  and,  in  the  absence  of  special  conditions,  it  may  be  assumed 
that  the  driver  of  a  wagon  in  the  immediate  rear  could,  by  the  us2 
of  his  eyes,  have  discovered  that  the  plaintiff  was  not  on  the  wagon  and 
in  control  of  his  team,  and  this  would  have  been  notice  to  him  that  the 
situation  required  a  higher  degree  of  care  than  would  be  necessary  if 
the  plaintiff  was  in  his  seat  on  the  wagon,  and  would  impose  the  duty 
of  acting  accordingly.  A  slight  exertion  would  have  discovered  the 
position  of  the  plaintiff,  and  an  element  of  negligence  might  be  properly 
inferred  from  a  failure  on  the  part  of  defendant's  driver  to  make  this 
observation,  in  view  of  the  obvious  danger  of  running  into  a  team  which 
was  without  a  driver  upon  the  wagon  or  in  control  of  his  horses. 

Perhaps  the  most  stubbornly  contested  point  in  the  case  was  the 
identity  of  the  defendant's  driver  and  team.  The  defendant  made  a 
strong  effort  to  show  that  it  had  no  team  at  this  dock  at  the  time  of 
the  accident,  attempting  to  account  for  all  of  its  teams  and  drivers  up- 
on that  day,  and  the  jury  might  have  found,  from  the  evidence,  that  the 
plaintiff  had  failed  to  establish  that  the  defendant  was  liable  for  the 
accident  But  there  was  evidence  in  support  of  the  plaintiff's  theory ; 
evidence  of  a  persuasive  character,  and  of  sufficient  weight  to  support 
the  verdict.  The  case  was  submitted  to  the  jury  upon  a  charge  which, 
as  concluded,  was  without  objection  or  exception  by  either  party,  all 
of  the  requests  of  the  defendant  having  been  charged,  and  we  see  no 
reason  for  disturbing  the  judgment. 

The  defendant  urges  that  error  was  committed  in  permitting  certain 
questions  to  be  answered  by  the  doctor  who  amputated  plaintiff's  leg. 
He  had  testified  to  the  amputation,  and  that  after  the  amputation  "I 
made  an  examination  to  determine  what  had  caused  the  gangrene  of 
the  1^.  I  had  something  done.  I  did  not  do  it  myself.  It  was  done 
under  my  supervision."  Asked,  "What  was  it  ?"  the  witness  started  to 
reply,  and  was  interrupted  by  defendant's  counsel,  who  asked:  "Did 
you  see  it  done?  A.  I  saw  the  results.  Q.  Were  you  present  when  it 
was  done?  A.  No.  Mr.  Bovee:  Then  I  object  to  it.  The  Court: 
He  said  he  saw  the  results.    If  he  saw  the  sections,  he  may  answer.    Mr. 
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Bovee:  I  object  to  it  as  incompetent,  and  except"  The  doctor  then 
replied :  "I  had  a  section  made  of  the  amputated  part,  and  this  dissec- 
tion disclosed  a  clot  in  the  lower  part  of  the  femoral  artery."  He 
explained  that  this  was  a  clot  of  blood,  and  was  asked  where  it  was 
located.  Defendant's  counsel  objected  to  this  as  incompetent  "unless 
the  doctor  knows.  The  Court :  Of  course,  he  is  asked  for  his  knowl- 
edge. (Objection  overruled.  Defendant  excepts.)"  The  witness  then 
answered,  giving  the  location  of  the  clot.  The  last  objection  was  not 
absolute;  it  was  only  "unless  the  doctor  knows";  and  the  evidence 
was  admitted  upon  the  theory  that  the  doctor  did  know,  for  he  testified 
positively  after  the  court  had  stated  that  the  question  asked  only  for 
the  knowledge  of  the  physician.  We  think  it  was  competent  for  the 
physician  who  made  the  amputation  to  direct  an  assistant  to  dissect 
the  leg  after  it  was  removed,  and  to  testify  as  to  the  results  which  he 
saw.  It  was  not  necessary  that  he  should  have  been  present  during  the 
time  the  dissection  was  actually  in  process ;  it  was  enough  if  he  knew 
the  facts  to  which  he  testified. 

We  have  examined  the  further  exceptions  in  this  case,  but  without 
finding  reversible  error. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with  costs. 
All  concur. 


ROSS  V.  BAYER-GARDNER-HIMES  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    March  11,  1904.) 

L  Pleadino — Amendment— Conditions. 

Ab  a  condition  for  tbe  service  of  an  amended  complaint,  plaintiff  sbould 
be  required  to  pay  all  costs  in  the  action  except  a  trial  fee  for  a  trial  at 
which  a  juror  was  withdrawn,  such  payment  having  been  imposed  on  the 
plaintiff  as  a  condition  for  allowing  the  withdrawal  of  the  Juror. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  R.  Ross  against  the  Bayer-Gardner-Himes  Com- 
pany. From  an  order  granting  motion  for  leave  to  amend  complaint, 
defendant  appeals.     Modified  and  affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  xiATCH,  PATTERSON. 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Charles  B.  Blair,  for  appellant. 
John  Aitken,  for  respondent, 

PER  CURIAM.  The  order  should  be  modified  by  requiring  the 
plaintiflf,  as  a  condition  for  the  service  of  the  amended  complaint, 
to  pay  to  the  defendant  all  costs  in  the  action,  except  a  trial  fee  for  the 
trial  at  which  a  juror  was  withdrawn,  the  court  having  imposed  the 
payment  of  such  trial  fee  upon  the  plaintiff  as  a  condition  for  allowing 
the  witlidrawal  of  the  juror,  and,  as  thus  modified,  the  order  should 
be  afl[irmed,  without  costs  of  tliis  appeal. 
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(Supreme  Court,  Appellate  Division,  First  Department.    March  11,  1004.) 

1.  Tbiai,— Prosecution— Unreasonable  Neglect— Prima  Facts  Case. 

Under  Code  Civ.  Proc.  §  822,  providing  for  the  dismissal  of  the  com- 
plaint where  plaintiff  unreasonably  neglects  to  proceed  In  the  action,  and 
General  Rules  of  Practice,  No.  36,  providing  that,  where  plaintiff  falls 
to  bring  a  jury  issue  to  trial,  defendant,  at  any  time  after  younger  Issues 
shall  have  been  tried  In  the  regular  order,  may  move  for  the  dismissal 
of  the  complaint  the  failure  of  plaintiff  to  do  anything  to  bring  the  action 
to  trial  for  upwards  of  three  years,  younger  issues  having  in  the  mean- 
time been  tried  in  the  regular  order,  makes  out  a  prima  facie  case  of  un- 
rea.?onnble  neglect  to  proceed  in  the  action,  and  throws  the  burden  of  ex- 
cusing the  same  on  the  plaintiff. 

2.  Same— Excuses— SumciENCY. 

A  statement,  in  an  affidavit  In  opposition  to  a  motion  to  dismiss  the 
complaint  for  unreasonable  neglect  in  pressing  trial,  that  the  action  Is  on 
the  general  calendar,  and  that  notice  of  trial  has  been  served  on  behalf 
of  plaintiff,  does  not  tend  to  excuse  the  neglect,  where  it  is  not  denied  that 
the  notice  of  trial,  without  which,  under  Code  Civ.  Proc.  §  077,  the  action 
cannot  be  placed  on  the  calendar,  was  served  after  the  motion  was  made 
to  dismiss. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Fisher  Malting  Company  against  Edward  A.  Brown. 
From  an  order  denying  a  motion  to  dismiss  the  complaint,  defendant  ap- 
peals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Philip  A.  Rorty,  for  appellant. 
C.  F.  Goddard,  for  respondent. 

McLaughlin,  J.  This  action  was  commenced  In  May,  1900,  by 
tlie  personal  service  of  a  summons  and  complaint,  and  issue  was  joined 
tlierein  by  the  service  of  an  amended  answer  on  the  21st  of  August, 
1900.  No  further  steps  appear  to  have  been  taken  until  a  motion  was 
made,  which  resulted  in  the  order  appealed  from  to  dismiss  the  com- 
plaint upon  the  ground  that  the  plaintiff  had  unreasonably  neglected  to 
proceed  in  the  action.  The  plaintiff's  attorney  then  noticed  the  cause 
for  trial,  and  filed  a  note  of  issue.  The  motion  was  denied,  and  defend- 
ant appeals. 

The  fact  is  uncontradicted  that  after  issue  had  been  joined  the  plain- 
tiff, for  upwards  of  three  years,  did  nothing  whatever  to  bring  the 
action  to  trial,  and  in  the  meantime  younger  issues  have  been  tried  in 
their  regular  order.  These  facts,  under  section  822  of  the  Code  of 
Civil  Procedure  and  rule  36  of  the  general  rules  of  practice,  made  out 
a  prima  facie  case  of  unreasonable  neglect  to  proceed  in  the  action. 
Unreasonable  neglect  having  been  shown,  the  burden  of  excusing  the 
same  was  thrown  upon  the  plaintiff,  but  in  the  affidavit  used  in  opposi- 
tion to  the  motion  no  explanation  whatever  was  either  g^ven  or  attempt- 
ed. The  statement  is  there  made  that  the  action  is  upon  the  general 
calendar,  and  that  a  notice  of  trial  has  been  served  on  behalf  of  the 
plaintiff  for  the  first  Monday  of  November,  1903,  but  the  fact  is  not 
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denied  that  the  notice  of  trial  was  served  after  the  motion  was  made 
to  dismiss,  and  the  action  could  not  have  got  upon  the  calendar  until 
such  notice  was  served.  Section  977,  Cc3e  Civ.  Proc.  These  acts, 
therefore,  do  not  tend  in  the  slightest  degree  to  excuse  and  have  no 
bearing  whatever  upon  the  neglect  for  which  the  defendant  asked  to 
have  the  complaint  dismissed.  The  facts  being  uncontradicted,  and  no 
explanation  given  for  the  delay,  we  think  the  motion  should  have  been 
granted.  The  defendant  fairly  established  a  prima  facie  case  of  neglect 
on  the  part  of  the  plaintiff  to  proceed  with  the  action  within  the  section 
of  the  Code  and  rule  above  cited.  Seymour  v.  Lake  Shore  &  M.  S.  R. 
Co.,  12  App.  Div.  300,  42  N.  Y.  Supp.  92 ;  Zafarano  v.  Baird,  80  App. 
Div.  144,  80  N.  Y.  Supp.  510. 

It  follows,  therefore,  that  the  order  appealed  from  should  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  motion  to  dismiss 
granted,  with  costs  of  the  action,  and  $10  costs  of  the  motion.  All 
concur.  • 


(92  App.  DlT.  249.) 

McMANN  v.  BROWN. 

(Supreme  Conrt,  Appellate  Division,  First  Department    March  11,  1904) 

1.  Tbiai,— Note  of  Ibsxje— Tnre  of  Filino. 

Under  Code  Civ.  Proc.  {  977,  providing  for  the  service  of  notice  of  trial, 
and  tbe  filing  of  a  note  of  Issue  by  the  part?  serving  tbe  notice,  a  note 
of  Issue  filed  before  the  cause  has  been  noted  for  trial  is  Ineffectual. 

2.  Saxb— DxLAT  in  Skoubino  Tbial.— Dibuibsal  of  Comflaiiit— Bzcubb. 

Under  Code  Civ.  Proc.  8  822,  providing  for  the  dismissal  of  the  com- 
plaint where  plaintiff  unreasonably  neglects  to  proceed  In  the  action,  and 
general  rules  of  practice  No.  36,  providing  that,  where  plaintiff  falls  to 
bring  a  Jury  Issue  to  trial,  defendant,  at  any  time  after  younger  Issues 
shall  have  been  tried  in  the  regular  order,  may  move  for  the  dismissal 
of  the  complaint,  mere  "Inadvertence"  is  not  an  adequate  excuse  for  a* 
delay  of  over  three  years,  nor  does  it  furnish  any  basis  for  tbe  exercise 
of  judicial  discretion  tn  refusing  to  dismiss  the  complaint 

Appeal  fr<Mn  Special  Term,  New  York  County. 

Action  by  Thomas  R.  McMann  against  Edward  A.  Brown.  Fr<Mn 
an  order  denying  a  motion  to  dismiss  the  complaint,  defendant  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHUN,  JJ. 

Philip  A.  Rorty,  for  appellant. 
C  F.  Goddard,  for  respondent 

McLAUGHLIN,  J. '  Defendant  appeals  from  an  order  denying  a 
motion  to  dismiss  the  complaint  on  the  ground  that  plaintiff  has  un- 
reasonably neglected  to  prosecute  the  action.  The  facts  upon  which 
defendant  claimed  he  was  entitled  to  have  the  complaint  dismissed  are 
similar  to  those  stated  in  Fisher  Malting  C^.  v.  Brown  (decided  here- 
with) 87  N.  Y.  Supp.  37,  and  it  is  therefore  unnecessary  to  restate 
them.  In  the  affidavit  of  the  plaintiff's  attorney  used  in  opposition  to 
die  motion  tlie  statement  is  made  that  a  note  of  issue  was  filed  on 
the  22d  day  of  August,  1902,  but  the  fact  is  not  denied  that  no  notice 
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of  trial  was  served  until  October,  1903,  and  until  after  the  motion  to  dis- 
miss was  made.  The  note  of  issue  filed  was  ineffectual  because  the 
action  had  not  then  been  noticed  for  trial.  Section  977,  Code  Civ.  Proc. 
No  excuse  was  given  for  the  delay,  except  the  bare  statement  that 
through  "inadvertence"  the  notice  of  trial  was  not  sooner  served.  If 
the  mere  statement  of  "inadvertence"  is  to  be  treated  as  furnishing  an 
adequate  excuse  for  a  delay  of  over  three  years,  then  section  822  of  the 
Code  of  Civil  Procedure  and  rule  36  of  the  general  rules  of  practice 
serve  little  purpose.  Such  a  statement  alone  furnishes  no  basis  what- 
ever for  the  exercise  of  judicial  discretion.  No  excuse  for  the  neglect 
to  prosecute  the  action  was  given  by  plaintiff,  and  for  the  reasons  stated 
in  the  opinion  delivered  in  Fisher  Malting  Co.  v.  Brown,  above  cited, 
the  motion  to  dismiss  the  complaint  should  have  been  granted. 

It  follows,  therefore,  that  the  order  appealed  from  should  be  reversed, 
with  $10  costs  and  disbursements,  and  the  motion  to  dismiss  granted, 
with  costs  of  tlie  action  and  $10  costs  of  the  motion.    All  concur. 


(92  .\pp.  DlT.  291.) 

KLIMPL  V.  METROPOLITAN  ST.  RY.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    March  11,  1904.) 

L  Street    Railwats — Persons    Deiving    Teams— Injxjbies— Questions    fob 

JUBT. 

In  an  action  against  a  street  railway  company  for  Injuries  to  one  driv- 
ing a  team,  where  the  evidence  of  plaintiff's  witnesses  was  that.  Ijefore 
driving  across  the  tracli  at  a  street  corner,  he  loolied,  and  saw  defendant's 
car  in  the  middle  of  the  hlocli.  and,  thinljing  that  there  was  plenty  of  time 
to  cross,  made  the  attempt,  but  the  car  struelj  the  wagon  just  back  of  the 
front  wheel,  and  defendant's  evidence  was  that,  as  the  car  was  approach- 
ing plaintiff,  he,  without  any  notice  of  his  intention  so  to  do,  turned  upon 
the  tracit  immediately  in  front  of  the  car,  and  in  such  close  proximity  to 
It  that  it  was  impossible  to  avert  a  collision,  the  questions  involved  were 
properly  submitted  to  the  jury. 

2.  Same— Degree  of  Cabe— Instbuctionb. 

The  obligation  resting  on  a  street  railway  company  to  prevent  injuries 
to  persons  using  the  street  is  to  exercise  tliat  degree  of  care  which  persons 
of  ordinary  prudence,  exercising  reasonable  care,  would  use  under  similar 
circum-stances,  and  a  charge  imposmg  on  a  street  railway  the  duty  of 
using  all  the  care  that  the  motorman  could  use  at  the  time  Imposed  on  it 
too  great  a  responsibility. 

3.  Same— CtTBK  of  Ebbobs. 

In  an  action  against  a  street  railway  company  for  injuries  to  one  driv- 
ing a  team,  a  charge  imposing  on  defendant  the  duty  of  using  all  the  care 
that  the  motorman  could  exercise  at  the  particular  time,  was  not  cured 
by  a  subsequent  charge  exonerating  defendant  If  the  motorman,  "while 
operating  his  car  with  ordinary  care,"  stopped  It  as  soon  as  he  discovered 
plaintiff,  where  the  court  qualified  the  subsequent  charge  by  giving  it  "In 
connection  with  the  charge  already  made." 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Jacob  Klimpl  against  the  Metropolitan  Street  Railway 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  appeals.     Reversed. 

-Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHUN, 
O'BRIEN,  and  INGRAHAM,  JJ. 
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and  121  New  York  State  Beponar 

Bayard  H.  Ames,  for  appellant. 
J.  M.  Birnbaum,  for  respondent 

HATCH,  J.  The  plaintiff  by  this  action  seeks  to  recover  damages 
claimed  to  have  been  sustained  by  him  on  account  of  injuries  received 
through  the  negligence  of  the  defendant  It  appeared  from  the  testi- 
mony that  the  plaintiff  was  driving  a  beer  wagon  northward  along  the 
east  side  of  Third  avenue ;  that  as  he  approached  looth  street,  he  saw 
a  car  coming  southward  about  loist  street;  that  he  had  occasion  then 
to  drive  across  the  track  to  the  west  side  of  the  street;  that  he  looked 
again  as  he  started  to  cross,  and  saw  that  the  approaching'car  was  about 
in  the  middle  of  the  block.  Plaintiff  thought  that  he  had  plenty  of  time 
to  cross,  made  the  attempt,  but  the  car  struck  the  wagon  just  back  of  the 
front  wheel.  He  was  thrown  to  the  pavement,  and  sustained  quite 
severe  injuries.  The  defendant,  on  the  other  hand,  claimed,  and  gave 
evidence  tending  to  support  the  claim,  that  as  the  car  was  approaching 
the  plaintiff,  he,  without  .any  notice  of  intention  so  to  do,  turned  and 
drove  onto  the  track  immediately  in  front  of  the  south-bound  car,  and 
when  the  car  was  in  such  close  proximity  to  him  that  it  was  impossible 
to  avert  the  collision.  These  several  claims  were  supported  by  witness- 
es upon  either  side,  and  we  have  little  hesitancy  in  reaching  the  conclu- 
sion that  the  evidence  was  of  such  a  character  as  justified  the  submission 
of  the  questions  involved  to  the  jury. 

We  are,  however,  required  to  reverse  the  judgment  for  a  fatal  error 
committed  in  the  charge.  Upon  the  subject  of  care  to  be  exercised  by 
the  motorman  in  the  management  and  operation  of  the  car  the  court 
charged : 

"It  was  the  duty  of  the  defendant's  agents  or  servants  In  charge  of  this  car 
to  use  reasonable  care  in  going  along  the  street,  and  it  was  the  dnty  of  the 
motorman  to  stop  the  car,  and  avoid  this  collision,  provided  be  bad  liiue  and 
opportunity  so  to  do.  It  was  his  duty  to  use  care  at  all  times  in  passing  along 
this  street,  and  If  yon  find  that  he  did  use  all  the  care  that  was  required  of 
him,  and  all  the  care  that  he  could  use  at  the  time,  then  your  verdict  will  be 
for  the  defendant" 

The  defendant  .excepted  to  the  charge  that  it  was  the  duty  of  the 
motorman  to  use  all  the  care  that  he  could  use.  In  ruling  upon  the  ex- 
ception, the  court  stated,  "That  does  not  state  the  language  that  I  used, 
but  it  calls  my  attention  to  what  you  mean."  It  is  evident,  therefore, 
that  the  court  fully  understood  the  particular  point  to  which  the  defend- 
ant directed  its  attention.  The  obligation  resting  upon  the  defendant 
was  to  exercise  that  degree  of  care  which  a  person  of  ordinary  prudence 
exercising  reasonable  care  would  use  under  similar  circumstances. 
The  defendant  was  not  called  upon  to  exercise  all  the  care  that  he  could 
exercise  at  the  particular  time.  Such  rule  would  impose  the  duty  of 
extraordinary  precaution,  and  substitute  a  more  rigid  rule  of  responsi- 
bility than  the  law  requires  of  the  defendant  in  the  operation  of  its  cars. 
In  Lewis  v.  L.  I.  R.  Cq.,  162  N.  Y.  52,  56  N.  E.  548,  the  charge  was 
that,  if  the  engineer  of  the  train,  which  came  in  contact  with  a  vehicle 
at  a  road  crossing,  "omitted  to  do  any  act  which  might  have  prevented 
the  collision,"  the  defendant  was  guilty  of  negligence.  This  was  held 
error,  for  the  reason  that  it  imposed  a  more  enlarged  obligation  upon 
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the  defendant  than  the  law  required.  In  Leonard  v.  Collins,  70  N.  Y. 
90,  the  charge  was  that,  if  the  defendant  could  do  "anything  that  could 
have  prevented  the  accident,"  he  was  guilty  of  negligence,  and  such 
charge  was  held  to  be  error.  In  Reardon  v.  Third  Ave.  R.  Co.,  24 
App.  Div.  163,  48  N.  Y.  Supp.  1005,  in  charging  upon  the  subject 
of  the  care  required  in  the  management  of  vehicles  by  each  party,  the 
court  said:  "They  were  bound  to  use  the  same  degree  of  care,  the 
same  degree  of  prudence.  Each  was  bound  to  look  out  for,  and,  if 
possible,  prevent,  any  accident."  This  charge  was  held  to  be  error  call- 
in?  for  the  reversal  of  the  judgment  which  had  been  obtained  in  plain- 
tiff's favor,  although  the  charge  as  made  bore  as  heavily  upon  the  plain- 
tiff as  upon  the  defendant  Such  consideration,  however,  did  not  miti- 
g:ate  the  wron^^  which  had  been  done  to  the  defendant,  as  it  enlarged 
his  responsibility  for  his  acts  beyond  what  the  law  required.  These 
authorities  are  directly  in  point  upon  the  question  involved,  and  are 
decisive  in  showing  that  error  was  committed  in  the  charge.  This 
error  was  not  cured  by  the  subsequent  charge  of  the  court  that,  "if 
the  motprman  of  the  defendant's  car,  while  operating  his  car  with  or- 
dinary care,  stopped  his  car  as  soon  as  he  discovered  that  the  plaintiflf 
was  about  to  drive  in  front  of  his  car,  defendant  is  entitled  to  a  verdict." 
Such  charge  would  have  cured  the  previous  error  if  it  had  been,  made 
without  qualification.  The  court,  however,  said  in  answer  to  this  re- 
quest, "I  charge  that  in  connection  with  the  charge  already  made." 
The  effect  of  this  was  to  leave  the  charge  as  originally  made  to  stand, 
and  subjected  the  defendant  to  the  ruling  that  it  was  required  to  exer- 
cise all  the  care  that  could  be  used  at  the  time.  Such  was  the  rule  of 
liability  upon  which  the  case  went  to  tlie  jury,  and,  as  it  imposed  a 
higher  degree  of  care  upon  the  defendant  than  the  law  imposed,  it  was 
erroneous. 

For  this  reason  the  judgment  and  order  should  be  reversed,  and  a 
ntw  trial  granted,  with  costs  to  the  appellant  to  abide  the  event  All 
concur. 


(02  App.  Dlv.  187.) 

IDEAL  WRENCH  CO.  ▼.  OAKVIN  MACHINE!  CO. 
(Supreme  Court,  Appellate  Division,  First  Department.    March  11,  1904.) 

L  COKTBACTS — MAnUVACTUBED  AbTICUIS — BbEACH— ACTIONS — BVIDBNCE— Su»- 
nCIENCT. 

In  an  action  for  breach  of  contract  to  manufacture  and  deliver  wrenches 
of  a  certain  kind  and  quality,  evidence  Aetd  sufflcient  to  Justify  a  verdict 
finding  the  breach. 

2.  Same— CoNSTBtrcTioN — Contracts  to  Manufactube. 

A  contract  by  which  defendant  agreed  to  manufacture  and  deliver 
wrenches  equal  in  every  way  to  a  model  submitted,  but  which  was  to  be 
improved  on  by  defendant,  the  wrenches  to  be  made  according  to  the  Im- 
proved model,  was  a  contract  to  manufacture  and  deliver,  and  not  a  sale 
by  sample. 

3.  Sake— Bbeach — ^Daicaoks — Infebiob  Qualjtt — Acceptance — Effect. 

For  breach  of  a  contract  to  manufacture  and  deliver  articles  correspond- 
ing with  a  given  model  the  vendee  cannot  recover  damages  because  of  the 
Inferior  quality  of  the  articles  delivered,  in  so  far  as  they  have  been  ac- 
cepted by  him,  but  he  can  recover  for  articles  paid  for,  but  returned  to  the 
manufacturer  as  inferior. 
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4.  Sake — ^Faii.x7sb  to  Marttfactubb. 

For  failure  to  manufacture  and  deliver  articles  according  to  contract 
the  vendue  may  recover  In  damages  the  difference  between  the  market 
value  of  the  articles,  if  they  have  any  market  value,  and  the  contract  price 
to  be  paid  the  manufacturer ;  or,  If  they  have  no  market  value,  then  the 
difference  between  the  value  of  the  articles  to  the  vendee,  if  they  bad  been 
delivered,  and  the  price  that  he  was  to  pay  therefor. 

6.  Save— Recovebt  of  Deposits. 

On  failure  to  manufacture  and  deliver  articles  according  to  contract,  the 
vendee  may  recover  back  a  sum  advanced  by  Mm  to  be  appUed  on  the  ar- 
ticles which  were  to  be  last  delivered. 

8.  Saws— CoifPLiANCB  weth  Cohtbact— QuBsnoR  fob  Jubt. 

Evidence  held  to  present  a  question  for  the  Jury  as  to  whether  tools 
manufactured  by  defendant  in  order  to  make  wrenches  for  plaintiff's  as- 
signor, and  which  plaintiff's  assignor  was  to  pay  for,  were  made  in  com- 
pliance with  the  contract 

7.  SAKB— RiOHT  TO  Daicaoes. 

Where  tools  manufactured  by  defendant  in  order  to  make  wrenches  for 
plaintiff's  assignor,  and  which  plaintiff's  assignor  was  to  pay  for,  were  not 
made  in  compliance  with  the  contract  and  were  not  accepted  by  plaintiff's 
assignor,  though  they  had  been  paid  for,  plaintiff  was  entitled  to  recover 
the  amount  which  had  been  paid  for  the  toola 

Laughlin  and  Hatch,  J.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Ideal  Wrench  Company  against  the  Garvin  Machine 
Company.  From  a  judgment  for  plaintiff,  and  frwn  an  order  denying 
a  new  trial,  defendant  appeals.  _  Affirmed  on  condition.  See  72  N.  Y. 
Supp.  662. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHUN, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Henry  Schoenherr,  ■< or  appellant. 
Herbert  Smyth,  for  respondent 

INGRAHAM,  J.  The  action  is  to  recover  damages  caused  by  the 
breach  of  a  contract  for  the  manufacture  by  the  defendant  of  a  machine 
called  the  "Ideal  Wrench."  Upon  an  appeal  from  a  judgment  entered 
upon  a  dismissal  of  the  complaint  on  a  former  trial,  it  was  held  that 
there  was  a  breach  of  the  contract  by  the  defendant,  which,  in  the 
absence  of  other  proof  of  damage,  authorized  the  recovery  of  $500  de- 
posited with  the  defendant,  which  was  to  be  applied  on  the  last  pay- 
ment. It  was  also  intimated  in  the  opinion  tliat  the  plaintiff  might  be 
entitled  to  recover  other  damages,  depending  on  the  proof  upon  a  new 
trial.  65  App.  Div.  235,  72  N.  Y.  Supp.  662.  Upon  the  new  trial  tiie 
court  submitted  the  case  to  the  jury,  who  found  a  verdict  for  the  plain- 
tiff for  $2,000. 

The  contract  sued  on,  dated  March  6,  1897,  was  between  Walter  C. 
Stokes  (plaintiff's  assignor)  of  the  first  part,  and  the  defendant  of  the 
second  part.  It  provided  that,  for  and  in  consideration  of  the  sum 
of  $500,  the  receipt  of  which  was  acknowledged,  the  defendant  agreed 
to  "buiM  and  deliver"  10,000  wrenches,  known  as  the  'Ideal  Pattern,' 
a  mold  of  which  was  to  be  furnished  Stokes;  that  7,500  of  said 
wrenches,  blue  finish,  were  to  be  manufactured,  at  40  cents  each,  and 

1 4.  See  Sales,  vol.  43,  Cent  Dig.  !8  1182, 1194. 
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2,500,  full  nickel  finish,  at  50  cents  each,  payment  for  which  was  to 
be  made  within  30  days  of  delivery,  less  $500  advanced,  which  was  to 
be  applied  on  the  last  payment.  The  wrenches  were  to  be  made  in  a 
first-class  maimer,  in  every  way  equal  to  that  of  the  model  submitted. 
The  complaint  alleges  the  making  of  this  agreement ;  the  assignment  of 
the  contract,  and  of  all  Stokes'  rights  and  claims  to  damages  there- 
under, to  plaintiff;  that  Stokes  and  the  plaintiff  have  made  all  pay- 
ments and  performed  all  the  acts  which  by  the  tenns  of  the  said  con- 
tract were  to  be  made  and  performed  by  Stokes,  but  that  the  defendant 
corporation  has  neglected,  failed,  and  refused  to  carry  out  said  contract, 
or  to  perform  the  acts  therein  by  it  agreed  to  be  performed ;  that  the 
defendant  has  failed  and  refused  to  build  or  deliver  any  wrenches  made 
in  a  first-class  manner,  and  has  failed  to  build  or  deliver  any  wrenches 
made  in  every  way  equal  to  that  of  the  model,  although  such  model  was 
duly  furnished  to  the  defendant;  that  the  defendant  failed  and  re- 
fused to  deliver  any  wrenches  within  a  reasonable  time,  and  not  until 
months  after  the  execution  of  said  contract,  although  frequently  and 
urgently  requested  to  do  so;  that  the  defendant,  after  the  month  of 
May,  1897,  from  time  to  time,  and  at  long  intervals,  until  the  month  of 
October,  1897,  delivered  wrenches  in  small  quantities,  amounting  in 
the  aggregate  to  about  2,000  wrenches,  and  since  said  month  of  Octo- 
ber, 1897,  has  failed,  refused,  and  neglected  to  tender  or  deliver  any 
wrenches  meeting  tlie  requirements  of  said  contract;  that  all  the 
wrenches  tendered  or  delivered  by  the  defendant  were  weak  and  de- 
fective, and  neither  made  in  a  first-class  manner  nor  equal  to  that  of  said 
model ;  that  large  numbers  of  said  wrenches,  of  the  number  delivered 
as  aforesaid,  were  delivered  in  turn  and  distributed  by  said  Stokes  or 
said  plaintiff,  and  broke  with  ordinary  use  in  the  hands  of  intending 
purchasers,  and  were  returned  by  such  purchasers  to  said  Stokes  or  the 
plaintiff,  to  the  great  damage  and  detriment  of  their  business,  and  the 
defendant  failed  to  deliver  any  wrenches  the  parts  of  which  were  inter- 
changeable, to  the  great  detriment  and  loss  of  plaintiff ;  that  by  reason 
thereof,  and  of  the  unreasonable  delay  in  the  delivery  of  wrenches,  the 
failure  to  deliver  any  wrenches  in  accordance  with  the  contract,  the  fail- 
ure and  neglect  to  deliver  more  than  2,000  wrenches  in  all,  and  the 
failure  to  make  the  tools  necessary  for  the  manufacture  of  said 
wrenches,  the  defendant  has  caused  damage  to  Stokes  and  the  plaintiff. 
The  answer  admits  the  making  of  the  contract,  admits  that  the  de- 
fendant delivered  to  the  plaintiff  about  2,000  wrenches  in  pursuance 
thereof,  and  denies  the  other  allegations  of  the  complaint;  and,  for  a 
separate  defense,  it  alleges  that  after  the  execution  of  the  contract 
the  plaintiff's  assignor  requested  a  modification  thereof,  wishing  all  the 
wrenches  to  be  full  nickel  wrenches;  that  said  Stokes  was  there  and 
then  informed  by  said  defendant  that  the  defendant  had  already  made 
up  and  caused  to  be  cast  the  said  7,500  wrenches,  which  were  to  be 
completed  in  blue  or  plain  finish,  and  in  order  to  change  the  style  of 
finish,  and  to  complete  them  in  full  nickel  finish  instead  of  the  blue 
finish,  as  called  for  by  the  contract,  it  would  be  necessary  to  grind  cer- 
tain parts  of  the  wrenches  so  as  to  receive  the  nickel  plate,  and  that 
some  of  the  parts  of  the  wrenches  would  be  necessarily  somewhat  thin- 
ner than  the  sample ;  that  thereupon  the  said  Stokes  changed  the  con- 


^■Mife 


Digitized  b^ 


44  87  NEW  TORK  SUPPLEMENT  (Sup.   Ct. 

and  121  N«w  York  State  Reporter 

tract  and  the  said  order,  and  directed  the  defendant  to  go  on  and  com- 
plete the  wrenches  so  cast,  and  make  them  up  in  full  nickel  finish  in- 
stead of  the  blue  finish,  or  plain  finish,  as  called  for  by  the  contract; 
that  the  defendant,  acting  under  the  said  instructions,  proceeded  to 
complete  the  wrenches  as  directed  by  Stokes ;  and  that  if  the  wrenches 
tendered  to  the  plaintiff,  and  the  wrenches  so  delivered,  were  diflferent 
or  in  any  particular  varied  from  the  samples  as  called  for  by  the  con- 
tract, it  was  not  the  fault  of  the  defendant,  but  was  the  fault  of  the  said 
Stokes. 

Upon  the  trial  Stokes  (plaintiff's  assignor)  testified  that  prior  to 
the  making  of  the  contract  the  defendant's  president  stated  that  the 
wrenches  called  for  by  the  contract  would  be  manufactured  and  de- 
livered in  six  to  eight  weeks,  and  introduced  in  evidence  a  letter  from 
the  defendant,  dated  February  5,  1897,  in  which  it  was  said :  "We  are 
in  excellent  shape  to  take  hold  of  a  job  of  this  character,  and  can  make 
deliveries  in  about  eight  to  ten  weeks  from  receipt  of  order."  Subse- 
quently, on  the  6th  of  March,  1897,  the  contract  in  questicm  was  execut- 
ed, and  Stokes  paid  $500  to  the  defendant,  and  subsequently  paid  to 
defendant  for  the  tools  manufactured  by  it  $1,500.  Stokes  further 
testified  that  the  dates  of  the  delivery  of  wrenches  were  May  22d,  i 
wrench ;  May  24th,  8  wrenches ;  June  2d,  60  wrenches ;  that  the  first 
delivery  in  quantity  was  on  August  6th,  of  512  wrenches,  and  so  on 
down  to  October,  when  it  would  seem  that  the  last  delivery  of  500 
wrenches  was  made ;  that  on  June  7th  there  were  returned  to  the  de- 
fendant 29  wrenches;  that  no  wrenches  were  received  from  the  de- 
fendant after  November  9th;  that  neither  the  $500  paid  upon  the 
execution  of  the  contract  nor  the  $1,500  paid  by  the  plaintiff  or  Stokes 
to  the  defendant  have  ever  been  repaid ;  that  the  plaintiff  also  paid  to 
the  defendant  the  net  sum  of  $646  for  the  wrenches  delivered.  Upon 
cross-examination  Stokes  testified  that  he  had  a  wooden  model  of  the 
wrench  at  the  time  he  went  to  see  the  defendant;  that  he  submitted 
this  wooden  model  to  the  defendant,  who  stated  that  they  could  improve 
upon  it,  and  that  they  subsequently  made  an  improved  model,  which 
was  approved  by  Stokes.  There  was  also  the  testimony  of  an.  engineer 
who  tested  the  wrenches  furnished  by  the  defendant  under  this  con- 
tract, and  who  testified  to  the  defects  and  variations  from  the  model. 

There  can  be  no  question,  I  think,  but  that  the  verdict  of  the  jury 
that  there  was  a  breach  of  the  contract  by  the  defendant  was  justified, 
and  the  only  substantial  question  is  as  to  the  correct  measure  of  dam- 
ages. This  was,  I  think,  a  contract  to  manufacture  and  deliver,  and 
not  a  sale  by  sample.  When  the  contract  was  made  there  were  no 
goods  in  existence  a  sample  of  which  was  produced,  and  upon  which 
a  sale  was  made.  A  wooden  model  was  produced  by  the  plaintiff's 
assignor,  and  submitted  to  the  defendant,  upon  which  the'  contract  was 
made.  It  was  then  understood,  however,  that  this  model  was  to  be 
improved  upon,  and  the  parties  contemplated  that  the  article  to  be 
manufactured  should  correspond  with  a  model  to  be  thereafter  manu- 
factured by  defendant  and  approved  by  the  plaintiff's  assignor.  Such 
a  model  was  subsequently  produced  by  the  defendant  and  approved, 
and  the  defendant  proceeded  with  the  execution  of  the  contract  based 
upon  this  approved  model.    The  case  of  Gumey  v.  Atlantic  &  G.  W. 
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Ry.  Co.,  58  N.  Y.  358,  discusses  the  rules  applicable  to  a  contract  of  this 
kind,  and  the  rights  and  obligations  of  the  respective  parties.  It  was 
there  said : 

*^be  substance  of  the  arrangement  waa  tbat  Naylor  &  Co.  agreed  to  pro- 
tore  to  be  mannfactured  a  quality  of  frogs,  to  correspond  with  the  pattern, 
and  deliver  tbe  same  to  tbe  railway  company  as  desired;  In  otber  words,  it 
was  an  executory  contract  for  tbe  manufacture  and  delivery  of  certain  articles 
of  personal  property  of  a  specified  quality  and  description.  It  was  not  strictly 
a  sale  by  sample.  Such  a  sale  contemplates  tbat  tbe  goods  are  in  esse,  that 
tbe  sample  Is  taken  from  tbe  bulk,  and  tbat  tbe  latter  is  equal  in  quality  to 
tbe  sample.  This  is  sometimes  called  an  .implied  warranty,  but  it  is'  more 
properly  an  express  warranty.  It  amounts  to  an  affirmation  tliat  tbe  speci- 
men is  a  fair  sample  of  the  bulk  of  tbe  commodity.  The  general  rule  is,  when 
articles  are  sold  upon  an  executory  contract  like  tbe  one  in  question,  that  the 
delivery  and  acceptance  of  tbe  articles  after  examination,  or  an  opportunity 
to  examine  them,  is  a  consent  of  agreement  tbat  tbe  articles  correspond  with 
the  contract,  and  precludes  a  recovery  for  any  defects  which  may  exist 
*  *  *  Tbe  vendee  must  Immediately  rescind  tbe  contract,  and  return  or 
offer  to  return  tbe  goods.  He  cannot  retain  the  property,  and  afterward  claim 
damages  by  action  or  recoupment  for  Inferior  quality.  Bucb  a  transaction 
differs  from  a  sale  with  warranty  In  tbat  tbe  stipulated  quality  is  a  part  of 
tbe  contract  itself,  and  not  collateral  to  It  In  tbe  latter  case  the  vendee  is 
not  bound  to  return  tbe  property,  but  may  retain  It,  and  sue  upon  tbe  collateral 
agreement" 

This  rule  has  been  recognized  in  all  the  subsequent  cases.  In  Za- 
briskie  v.  C.  V.  R.  R.  Co.,  131  N.  Y.  72,  29  N.  E.  1006,  it  was  said : 

"In  cases  of  tbe  latter  character  [executory  contracts  for  tbe  manufacture 
and  sale  or  delivery  of  goods  of  a  particular  description],  where  tbe  quality 
of  goods  Is  capable  of  discovery  upon  Inspection,  and  where,  after  full  oppor- 
tunity for  such  Inspection,  the  goods  are  accepted,  and  no  warranty  attends 
tbe  sale,  the  vendee  is  precluded  from  recovering  damages  for  any  variation 
between  tbe  goods  delivered  and  those  described  in  the  contract." 

In  Pierson  v.  Crooks,  115  N.  Y.  539,  22  N.  E.  349,  12  Am.  St  Rep. 
831,  it  is  said: 

"There  Is  no  dispute  as  to  tbe  rule  of  law  touching  tbe  rights  of  parties  un- 
der an  executory  contract  for  the  future  sale  and  delivery  of  goods  of  a  spe- 
cified quality  in  the  absence  of  express  warranty.  The  quality  is  a  part  of  tbe 
description  of  the  thing  agreed  to  be  sold,  and  tbe  vendor  is  bound  to  furnish 
articles  corresponding  with  tbe  description.  If  be  tenders  articles  of  an  in- 
ferior quality,  tbe  purchaser  is  not  bound  to  accept  them.  But,  if  he  does 
accept  them,  he  la,  in  tbe  absence  of  fraud,  deemed  to  have  assented  that  tbey 
correspond  with  tbe  description,  and  is  concluded  from  subsequently  question- 
ing It  This  imposes  upon  tbe  vendee  the  duty  of  Inspection  before  accept- 
ance, if  he  desires  to  save  bis  rights  in  case  tbe  goods  are  of  inferior  quality." 

This  presents,  we  think,  the  true  rule  to  be  applied  in  determining  the 
measure  of  the  plaintiff's  damages.  Here  the  defendant  proceeded  in 
the  exeaition  of  the  contract  It  delivered  2,000  out  of  the  10,000 
wrenches  which  it  agreed  to  manufacture  and  deliver.  A  portion  of 
these  wrenches  was  accepted  by  the  plaintiff,  and  a  portion  returned  to 
the  defendant  as  not  in  compliance  with  the  contract.  As  to  the  portion 
accepted,  there  can  be  no  recovery  because  of  the  inferior  (quality  of  the 
articles  accepted.  As  to  the  portion  returned  by  the  plaintiff  to  the  de- 
fendant as  inferior,  so  far  as  they  have  been  paid  for,  the  plaintiff 
would  be  entitled  to  recover  the  amount  that  he  has  paid  for  the  ones  re- 
turned. I  cannot  find,  however,  that  it  appears  that  plaintiff  paid  for 
the  wrenches  that  he  returned  to  the  defendant    The  plaintiff  was  also 
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entitled  to  recover  for  any  damages  sustained  in  consequence  of  a  breach 
of  the  contract  to  manufacture  and  deliver  the  8,000  wrenches  that  the 
defendant  has  failed  to  deliver.  Where  the  articles  to  be  manufactured 
and  delivered  have  a  market  value,  the  measure  of  damages  for  a  breach 
of  the  contract,  where  the  manufacturer  fails  to  deliver  the  articles 
that  he  has  agreed  to  deliver,  is  the  difference  between  the  market  value 
of  the  articles  to  be  delivered  and  the  contract  price  to  be  paid  to  the 
manufacturer.  Where,  however,  there  is  no  market  value,  the  rule  of 
damages  is  the  difference  between  the  value  of  the  articles  to  the  vendee, 
if  they  had  been  delivered,  and  the  price  that  the  plaintiff  was  to  pay 
therefor,  to  be  ascertained  by  the  jury  upon  the  evidence. 
As  was  said  in  Murray  v.  Stanton,  99  Mass.  345 : 

"Where  there  1b  'a  market  value,'  It  shows  that  the  price  at  which  either 
party  may  have  relief  from  the  conseqnencea  of  the  default  of  the  other,  and 
therefore  it  properly  shows  his  damages ;  but,  when  there  Is  no  such  standard, 
the  damages  must  be  estimated  from  other  means  of  valuation." 

In  Parsons  v.  Sutton,  66  N.  Y.  92,  Judge  Earl  says : 

"The  ordinary  rale  of  damages  In  such  case  Is,  as  already  stated,  the  differ- 
ence between  the  contract  price  and  the  market  price  at  the  time  and  place  of 
delivery.  When  the  bnyer  can  go  into  the  market  and  buy  the  article  which 
the  seller  has  failed  to  deliver,  this  Is  the  only  rule,  as  It  offers  the  buyer  full 
indemnity.  If  there  Is  no  market  for  the  article  where  It  is  to  be  dellTered. 
and  it  cannot  be  bad  there  with  reasonable  diligence,  and  the  buyer  suffers 
damages  because  of  the  seller's  failure  to  deliver,  which  Is  the  proximate  and 
natural  consequence  of  such  failure,  such  damages  can  be  recovered." 

In  Booth  V.  Spuyten  Duyvil  Rolling  Mill  G>.,  60  N.  Y.  492,  the  court 

say: 

"For  a  breach  of  an  executory  contract  to  sell  and  deliver  personal  property 
the  measure  of  damages  is,  ordinarily,  the  difference  between  the  contract  price 
and  the  market  value  of  the  article  at  the  time  and  place  of  delivery.  •  •  • 
It  is  expressly  found  that  there  is  no  market  price  for  the  steel  caps,  and  it 
does  not  appear  that  there  was  any  market  price  for  the  completed  rail.  The 
presumption  is,  from  the  facts  proved,  that  there  was  not  It  was  a  new  arti- 
cle, and  the  contract  was  made  to  bring  it  into  use." 

These  remarks  apply  to  this  contract,  and,  there  being  no  market 
value  of  the  articles  to  be  manufactured,  the  plaintiff  was  entitled  to 
recover  such  damages  as  the  jury  should  find  it  sustained  by  reason  of 
the  failure  to  deliver  the  articles  agreed  to  be  delivered,  based  upon  the 
fair  value  of  the  articles  to  the  plaintiff,  had  they  been  delivered,  less 
the  amount  that  they  were  to  pay  the  defendant  for  the  articles  when 
manufactured  and  delivered,  and  that  question  was  to  be  submitted  to 
the  jury  and  determined  by  them  upon  the  evidence.  As  we  held 
upon  the  former  appeal,  the  plaintiff  was  also  entitled  to  recover  the 
$500  paid  upon  the  execution  of  the  contract,  which  was  to  be  applied 
upon  the  last  10,000  wrenches  to  be  manufactured  and  delivered. 

The  remaining  question  is  as  to  the  right  to  recover  the  amount 
paid  by  ^e  plaintiff  to  the  defendant  for  the  tools  manufactured  by 
the  defendant  for  the  purpose  of  carrying  out  the  contract  The  con- 
tract provided  that  "the  tools  necessary  for  making  these  wrenches, 
amounting  to  fifteen  hundred  dollars  ($1,500),  the  party  of  the  first  part 
agrees  to  settle  for  on  presentation  of  weekly  bills,  and  full  inventory 
of  tools  to  be  furnished  by  the  party  of  the  second  part,"  and  it  is 
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conceded  that  the  plaintiff  had  paid  the  defendant  the  $1,500  for  the 
tools  necessary  for  making  these  wrenches.  Rose,  an  engineer  and  me- 
chanic, who  represented  the  plaintiff,  testified  that  a  day  or  two  before 
he  was  examined  he  went  to  the  defendant  and  made  a  demand  for  these 
tools;  that  the  tools  were  afterwards  delivered  to  him,  and  that  these 
tools  were  afterwards  examined  by  an  expert  for  the  plaintiff.  This 
expert  testified  that  he  was  familiar  witli  the  proper  kind  of  tools 
for  the  making  of  first-class  wrenches  of  this  kind ;  that  he  examined 
the  tools  furnished  by  the  defendant  for  the  manufacture  of  these 
wrenches ;  that  he  found  that  a  portion  of  the  cutters  were  worn  and 
broken,  and  found  other  defects  in  them,  which  he  specified;  that  it 
was  the  character  of  these  tools  that  caused  the  varying  thickness  be- 
tween the  top  and  lower  sides  of  the  sleeve  of  the  wrench,  which  consti- 
tuted one  of  the  defects  pointed  out  by  him  in  the  wrenches  that  had 
been  delivered  to  the  plaintiff ;  that  "the  method  of  making  the  sleeve, 
as  far  as  I  am  able  to  judge  from  the  tools,  was  such  that  with  those 
tools  the  forming  of  the  space  through  which  the  shank  passes  could 
not  be  made  uniform,  and  that  is  evident  Ijy  the  fact  that  none  of  the 
sleeves  are  uniform.  I  found  that  all  the  tools  that  I  could  apply  to  the 
making  of  any  portion  of  this  wrench  generally  had  that  defect,  that 
they  were  not  positive,  and  they  were  not  built  in  such  a  way  that  the 
same  result  would  be  produced  on  each  wrench  that  was  made  with 
those  tools.  *  *  *  Those  tools  will  not  make  wrenches  like  the 
model  sample  wrench.  There  is  no  other  reason,  other  than  those  I 
have  given ;  but  the  tools  are  not  made  in  such  a  way  that  they  will 
produce  a  uniform  article.  It  is  hit  or  miss  whether  the  sleeve  comes 
out  one  way  or  comes  out  another  way,  due  to  the  way  the  tools  are 
made,  and  the  operation  of  the  tools." 

Upon  this  evidence,  I  think  it  would  be  a  question  for  the  jury  to 
say  whether  these  tools,  as  described  by  this  witness,  were  a  compliance 
with  the  contract;  and,  if  not  such  a  compliance,  the  plaintiff  would 
then  be  entitled  to  recover  from  the  defendant  the  amount  that  it  had 
paid  for  the  tools.  There  had  been  no  acceptance  by  the  plaintiff  of 
the  tools  that  were  manufactured  for  it  by  the  defendant,  as  the  tools 
had  never  been  delivered  to  the  plaintiff,  except  a  day  or  two  before 
the  trial,  and  then  merely  for  the  purpose  of  examination. 

This  being,  we  think,  the  rule  of  damage,  we  are  now  to  determine 
whether,  in  submitting  the  question  to  the  jury,  the  court  observed 
these  niles,  or  whether  there  was  error  that  requires  us  to  reverse  the 
judgment.  Upon  the  question  of  damages,  the  court  charged  the  jury 
that: 

"If  yon  find,  however,  that  he  (defendant)  has  not  complied  with  It  (the  con- 
tract), and  that  he  has  failed  to  perform  his  coutr.act  In  the  particulars  which 
ha^e  been  specified,  then  you  come  to  the  question  of  how  much  the  plaintiff  Is 
entitled  to  recover.  He  would  be  entitled  to  recover,  first  of  all.  the  ifSOO  which 
he  has  paid,  and  which  was  to  be  applied  as  the  past  payment  upon  the  last 
thousand  of  the  wrenches  to  be  manufactured.  There  is  one  other  feature  of 
this  case.  If  yon  find  that  these  wrenches  which  were  furnished  were  defec- 
tive, and  were  not  in  accordance  with  the  terms  of  the  contract,  then  the  plain- 
tlff  is  entitled  to  recover  the  sum  that  he  has  jiaid  for  them.  He  has  testified 
that  he  paid  the  sum  of  $646,  I  think,  and  to  the  extent  that  they  were  de- 
preciated by  reason  of  these  defects  he  is  entitlod  to  recover  it  back.  If  you 
find  that  they  were  entirely  valueless,  he  is  entitled  to  recover  the  whole  of  it. 
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If  you  do  not  fliid  that,  bnt  find  there  was  some  damage,  he  1b  entitled  to  re- 
cover such  portion  of  that  as  you  find  he  has  sustained  Injury.  Another  feature 
of  it :  Under  the  contract  the  defendant  was  to  furnish  but  the  plaintiff  was 
to  pay  $1,500  for  suitable  machinery.  This  machinery  was  to  be  delivered  to 
the  plaintiff  upon  the  completion  of  the  contract  After  the  10,000  wrenches 
had  been  made  the  machinery  was  to  be  delivered,  and  was  to  belong  to  tbe 
plaintiff.  Plaintiff  has  paid  for  the  machinery  $1,500,  and  he  complains  now 
that  it  is  not  the  proper  machinery  for  the  purpose  for  which  it  was  manu- 
factured, and  he  has  called  your  attention  to  the  evidence  which  he  says  jus- 
tifies that  claim  ;  that  the  work  Itself  shows  that  it  was  not  proper  machinery. 
One  witness,  at  least,  has  testified  that  it  was  hot  proper  machinery,  and  that 
it  was  not  such  machinery  as  was  proper  to  manufacture  this  kind  of  work. 
If  you  find  that  Is  so,  then  the  plaintiff  is  entitled  to  recover  the  $1,500  which 
he -has  paid  for  tjie  machinery.  •  ♦  •  The  three  elements,  as  I  understand, 
that  the  plaintiff  claims  as  damages,  are,  first,  the  $500  which  he  paid  at  tbe 
inqeptlon  of  the  contract;  the  $1,600  for  the  machinery,  and  the  $646  of  tbe 
balance  which  he  had  paid  for  the  wrenches ;  the  entire  payment  being  $940. 
but  there  being  600  of  those  wrenches  that  were  retained  by  the  plaintiff,  upon 
which  there  was  an  allowance  of  60  cents  each,  making  the  sum  of  $3(n). 
which  would  be  deducted  from  the  $946,  leaving  $646  as  the  amount  that  plain- 
tiff had  actually  paid." 

It  was  undoubtedly  error  to  charge  that  the  plaintiff  was  entitled 
to  recover  the  sum  of  $646  if  the  jury  found  that  the  wrenches  that  had 
been  delivered  to  the  plaintiff  were  entirely  valueless,  as  the  plaintiff, 
by  accepting  those  wrenches,  was  precluded  from  questioning  the 
quality  of  those  delivered  and  accepted  as  a  compliance  with  the  con- 
tract. Upon  the  evidence  the  jury  would  have  been  justified  in  finding 
that  the  tools  were  not  such  as  it  was  contemplated  should  be  manufac- 
tured and  paid  for  by  the  plaintiff ;  and,  if  that  is  so,  I  think  the  plain- 
tiff was  entitled  to  recover  the  $1,500  paid  by  the  plaintiff  to  the  de- 
fendant for  the  tools.  After  the  charge  of  the  court,  counsel  for  the 
defendant  stated,  "I  desire  to  except  to  so  much  of  your  honor's  charge 
as  states  that  tiie  plaintiff  is  entitled  to  recover  damages  for  tlie 
wrenches  that  he  has  on  hand ;"  in  reply  to  which  the  court  said,  "I 
will  hold  that  this  was  a  warranty  to  manufacture  according  to  sample, 
and  that  being  so  he  had  a  right  to  reject  it  at  any  time;"  to  which 
counsel  for  the  defendant  said,  "I  take  an  exception."  As  the  plaintiff 
was  not  entitled  to  recover  for  the  wrenches  that  had  been  delivered  and 
accepted  by  him,  this  was  error,  and  the  verdict  cannot  be  sustained. 
The  learned  trial  judge  fell  into  this  error  in  consequence  of  a  clause 
in  the  opinion  on  the  former  appeal  in  which  it  was  stated :  "As  we 
view  the  contract,  the  sale  was  by  sample,  and  there  was  a  warranty 
that  the  wrenches  would  substantially  conform  to  the  sample,  and  this 
warranty  survived  acceptance."  But  that  was  an  inadvertence,  and  is 
not  the  true  construction  of  this  contract,  we  think  is  establisb.ed  by  the 
authorities  before  cited.  It  was  not  intended  by  the  court  to  hold  that 
this  was,  strictly  speaking,  a  sale  by  sample,  or  that  there  was  any 
warranty,  express  or  implied,  that  survived  the  acceptance  of  the 
article  to  be  manufactured  by  the  plaintiff. 

Neither  the  case  of  Zabriskie  v.  C.  V.  R.  R.  Co.,  131  N.  Y.  72,  29 
N.  E.  1006,  nor  Brigg  v.  Hilton,  pg  N.  Y.  5x9,  3  N.  E.  51,  52  Am.  Rep. 
63,  cited  to  sustain  that  proposition,  is  applicable  to  such  a  contract  as 
that  before  us.  In  the  Zabriskie  Case  tiie  contract  was  for  a  certain 
quality  of  coal  sold  and  delivered  by  the  defendant  under  a  written 
contract  whereby  "the  said  vendors  agreed  to  sell  and  deliver  to  fhe 
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defendant,  during  the  year  ending  June  i,  1898,  at  Norwood,  N.  Y., 
30,000  tons  of  'Powelton  coal,  of  same  quality  and  kind  as  furnished 
you  during  the  past  year,'  at  $3  per  net  ton."  It  was  contended  in  that 
case  by  the  plaintiff  that  there  was  no  warranty  of  the  quality  of  the 
coal,  and  that  by  its  acceptance  the  defendant  had  precluded  itself  from 
claiming  damages  for  a  breach  of  contract.  In  answer  to  that  claim 
the  court  said : 

"A  satisfactory  answer  to  this  claim  appears  In  the  fact  that  It  is  not 
found  or  shown  that  the  defects  In  the  coal  were  visible  on  Inspection,  but,  on 
the  contrary.  It  negatively  appears  from  the  conduct  of  both  the  vendors  and 
vendee  that  they  were  not  discernible  on  Inspection.  A  further  answer  to  this 
point  is  found  In  the  proposition  that  the  evidence  authorized  the  finding  that 
there  was  a  warrant  as  to  the  quality  of  the  coal  sold." 

And,  further,  the  court  said : 

"We  are,  however,  of  the  opinion  that,  upon  the  evidence,  the  contract  con- 
tained a  warranty  of  quality  which  survived  the  acceptance  of  the  goods. 
•  •  •  A  contract  of  sale  which  points  out  a  linown  and  ascertainable 
standard  by  which  to  Judge  the  quall^  of  goods  sold  Is,  for  all  practical  pur- 
poses, a  sale  by  sample,  and  renders  the  vendor  liable  for  damages  upon  a 
breach  of  "warranty,  although  there  has  been  an  acceptance  after  opportunity 
to  inspect  the  goods." 

—That  in  case  of  an  executory  contract  for  the  manufacture  and  sale 
or  delivery  of  goods  of  a  particular  description,  however,  where,  after 
full  opportunity  for  inspection,  the  goods  are  accepted  and  no  warranty 
attends  the  sale,  the  vendee  is  precluded  from  recovering  damages  for 
any  variation  between  the  goods  delivered  and  those  described  in  the 
contract. 

In  the  Brigg  Case  the  contract  sued  on  was  one  by  which  the  de- 
fendants bought  goods  of  the  plaintiffs  by  sample,  which  represented 
sound  and  merchantable  goods,  suitable  for  and  known  as  cloakings, 
and  which  the  plaintiffs  agreed  should  in  all  respects  be  equal  to  the 
samples.  It  was  held  that  there  was  an  express  warranty  as  to  the 
quality  of  the  goods  agreed  to  be  furnished — a  situation  that  has  no 
application  to  this  case,  which  was  simply  an  agreement  to  manufacture 
and  deliver  certain  goods  specified,  of  a  certain  prescribed  quality. 

We  think,  therefore,  that  the  judgment  must  be  reversed,  and  a  new 
trial  ordered,  unless  the  plaintiff  is  willing  to  deduct  from  the  verdict 
the  sum  of  $646,  the  amount  paid  for  the  wrenches  delivered ;  and 
that,  upon  the  plaintiff  stipulating  to  reduce  the  judgment  as  entered 
to  the  sum  of  $1,801.47,  the  judgment  as  so  modified  and  the  order 
appealed  from  will  be  affirmed,  without  costs;  if  the  plaintiff  fails  to 
make  such  stipulaticMi,  the  judgment  and  order  must  be  reversed,  with 
costs  to  the  party  finally  prevailing  in  the  action  to  abide  the  event. 

VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  J.,  concur. 

LAUGHLIN,  J.  (dissenting).  The  terms  of  the  contract  are  not  in 
dispute.  As  shown  in  the  record  now  before  us,  the  contract  is  the 
same  as  that  appearing  in  the  record  on  a  former  trial  herein,  and  stated 
in  the  opinion.  Ideal  Wrench  Co.  v.  Garvin  Machine  Co.,  65  App. 
Div.  235,  72  N.  Y.  Supp.  662.  Upon  the  former  trial  the  plaintiff  was 
nonsuited.  We  reversed  the  j\idgment  upon  the  ground  tiiat  the  case 
87  N.Y.8.— * 
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should  have  been  submitted  to  the  jury,  but  for  the  guidance  of  the 
court  upon  the  new  trial  we  expressed  our  opinion  upon  other  ques- 
tions presented  and  discussed.  It  was  stated  in  the  opinion,  in  which 
the  majority  of  the  court  concurred,  that  this  was  a  contract  for  the 
sale  of  wrenches  to  be  manufactured  in  accordance  with  a  sample  or 
mode  prepared  and  agreed  upon  by  parties,  and  the  defendant  having 
covenanted  that  the  wrenches  would  be  "made  in  a  first-class  manner, 
in  every  way  equal  to  that  of  the  model  submitted" ;  that  this  was  a 
warranty  that  the  wrenches  would  conform  to  the  sample;  and  that 
plaintiff's  assignor,  therefore,  was  not  obliged  to  inspect  and  reject  the 
wrenches  when  delivery  was  tendered,  but  was  at  liberty  to  accept 
and  retain  them,  and  offset  his  damages  against  any  claim  that  the  de- 
fendant might  have  for  the  contract  price,  or  could  recover  his  damages 
in  an  independent  action.  Upon  the  new  trial  which  we  awarded  the 
court  followed  our  opinion  in  the  former  appeal.  The  only  reason  now 
assigned  for  a  reversal  or  modification  of  the  judgment  in  the  prevail- 
ing opinion  is  that  the  court  erred  in  holding,  in  accordance  with  our 
former  opinion,  that  this  was  a  sale  by  sample,  and  that  thg-e  was  a 
warranty  that  the  wrenches  would  conform  to  the  model'.  The  theory 
of  the  prevailing  opinion  seems  to  be  that  all  sales  of  goods  not  in  esse 
are  executory  contracts  for  the  manufacture  and  delivery  of  goods, 
and  that  the  purchaser  must,  at  his  peril,  within  a  reasonable  time  after 
delivery,  or  tender  of  delivery,  inspect  and  reject  those  that  do  not 
conform  to  the  contract,  .and  this  even  though  the  goods  were  to  be 
manufactured  to  conform  to  a  particular  sample  or  model  which  was 
made  the  basis  of  the  contract. 

The  doctrine  of  a  sale  by  sample  was  originally  only  applied  to  a 
sale  of  goods  in  esse,  where,  for  convenience,  a  sample  was  taken  from 
the  bulk  of  the  goods,  and  exhibited  to  the  purchaser,  who  in  purchas- 
ing had  a  right  to  believe  that  the  sample  exhibited  was  a  fair  sample, 
and  that  the  bulk  of  the  goods  conformed  thereto.  This  doctrine,  how- 
ever, has  been  extended  as  the  methods  of  doing  business  have  changed. 
Manufacturers  of  goods  now  prepare  a  sample,  and,  before  expending 
money  in  the  extensive  manufacture  of  goods  in  accordance  with  the 
sample,  by  exhibiting  the  sample  solicit  orders  for  goods  to  conform 
thereta  Such  contracts  are  now  regarded  as  sales  by  sample,  and  tlie 
doctrine  of  warranty  which  applied  only  to  goods  in  existence  has  now 
been  extended  to  them.  Under  the  rule  as  it  originally  existed,  if  the 
defendant  had  a  quantity  of  bicycle  wrenches  manufactured  and  in 
stock,  and  presented  one  to  the  plaintiff's  assignor  as  a  sample,  in  re- 
liance upon  which  those  in  stock  were  purchased,  there  can  be  no  doubt 
that  the  purchaser  would  not  have  been  obliged  to  inspect  the  wrenches 
when  delivery  was  tendered,  and  to  reject  them  if  they  did  not  conform 
to  the  sample  wrench  exhibited,  but  that  he  might  accept  them  and 
maintain  an  action  for  damages  for  breach  of  the  warranty.  I  see  no 
diflference  in  principle,  so  far  as  this  question  of  warranty  is  concerned, 
between  such  a  sale  and  the  sale  in  the  case  at  bar,  where  the  sample 
wrench  was  agreed  upon,  and  the  defendant,  without  other  description 
than  the  sample,  contracted  to  manufacture  and  deliver  wrenches  to  con- 
form thereto.  The  only  possible  difference  there  can  be  is  that,  if  the 
wrenches  were  in  existence  at  tiie  time  of  making  the  contract,  the« 


Digitized  by  LjOOQ  IC 


Sup.    Ct)         IDEAL  WKENCH   CX).  V.  GARVIN   MACHINE   CO. 


.51 


vendor  would  or  could  know  whether  or  not  they  conformed  to  the 
sample.  In  the  case  at  bar,  while  it  was  origfinally  understood  that 
the  plaintiff's  assignor  was  to  furnish  the  sample,  the  defendant  subse- 
quently, by  mutual  consent,  manufactured  it.  The  defendaiit  undoubt- 
edly had  the  model  from  which  it  was  made,  or  could  readily  make  one, 
and  thus  insure  that  the  wrenches  to  be  manufactured  would  cor- 
respond in  all  dimensions  with  tlie  sample.  Presumably,  also,  the  de- 
fendant knew  the  quality  of  tlie  material  from  which  the  sample  wrench 
was  made,  a:id  could  obtain  the  same  quality  of  material  for  manu- 
facturing wrenches  to  fill  the  order ;  but  that  is  immaterial,  for  the  de- 
fect here  complained  of  relates  not  to  material,  but  to  dimensions,  it 
having  been  shown  on  the  part  of  the  plaintiff  that  the  dimensions  did 
not  confonn  to  the  sample  in  the  particulars  stated  in  our  former 
opinion.  The  defendant  contracted  to  manufacture  the  wrenches  in 
accordance  with  a  particular  pattern,  without  other  description.  It 
failed  to  perform  its  contract  in  this  regard,  and  contends  that  the 
plaintiff's  assignor  can  have  no  relief  on  account  of  his  failure  to 
promptly  inspect  and  return  the  wrenches.  The  cases  cited  on  the 
former  opinion  were  then  regarded  as  sufficient  to  show  the  extension 
of  this  doctrine  of  sales  by  sample  and  warranty.  The  rule  there  cited 
is  now  attacked  by  the  prevailing  opinion,  and  it  is  claimed  that  the 
authorities  cited  do  not  sustain  it.  It  therefore  becomes  necessary  to 
make  a  more  extended  examination  of  the  authorities.  In  Gurney 
V.  Atlantic  &  G.  W.  Ry.  Co.,  58  N.  Y.  358,  the  point  decided  was  that 
where  certain  railroad  frogs  were  manufactured  under  an  executory, 
contract,  and  they  did  not  conform  to  the  pattern  or  sample,  in  tliat 
there  were  latent  defects  discoverable  only  by  use,  the  purchaser,  upon 
discovering  the  defects,  was  not  obliged  to  rescind  the  contract  and  re- 
turn the  frogs,  but  could  retain  them,  and  recoup  his  damages  as  for 
a  breach  of  warranty ;  the  court  on  this  point  following  Day  v.  Pool, 
52  N.  Y.  416,  II  Am.  Rep.  719.  The  observations  made  in  the  opinion, 
quoted  by  Mr.  Justice  Ingraham,  as  to  whether  a  recovery  could  have 
been  had  if  the  defects  had  not  been  latent,  were  therefore  obiter.  The 
case  of  Zabriskie  v.  C.  V.  R.  R.  Co.,  131  N.  Y.  72,  29  N.  E.  1006,  cited 
in  our  opinion  as  an  authority  for  the  proposition  that  tliis  was  in  effect 
a  sale  by  sample,  is  cited  by  Mr.  Justice  Ingraham  as  holding  a  con- 
trary doctrine.  That  was  an  action  to  recover  tlie  contract  price  of 
coal.  The  coal  was  delivered  under  a  contract  by  which  the  vendor 
agreed  to  sell  and  deliver  to  the  defendant  during  the  year  ending  June 
I,  1888,  30,000  tons  of  "Powelton  coal,  of  same  quality  and  kind  as 
furnished  you  during  past  year."  It  does  not  appear  from  the  state- 
ment of  facts  whether  the  coal  had  been  mined  or  was  even  owned  by 
the  vendor  at  the  time  of  making  the  contract.  The  same  vendor  had 
furnished  the  defendant  a  quantity  of  Powelton  coal  tlie  previous  year. 
The  court  decided  that  this  was  "practically  a  sale  by  sample,"  and 
stated  in  the  opinion  that  "although  the  standard  selected  for  com- 
parison was  not  present,  or  in  existence  even,  at  the  time  of  the  sale, 
its  qualities  had  been  observed  and  demonstrated,  and  were  capable 
of  exact  ascertainment  by  the  evidence  of  those  who  had  witnessed  the 
results  produced  by  the  consumption  of  the  coal.  It  was  unnecessary 
for  the  purpose  of  effecting  a  comparison  of  the  respective  qualities  of 
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the  two  specimens  of  coal  that  they  should  be  present  and  compared 
side  by  side  or  tested  at  the  same  time.    *     *    *    The  standard  se- 
lected for  testing  the  quality  of  the  goods  sold  was  considered  sufficient- 
ly definite  and  precise  by  the  parties  to  the  contract,  and  it  does  not 
appear  that  there  was  any  difficulty  in  practice  in  applying  it  to  the  sub- 
iect.    A  contract  of  sale  which  points  out  a  known  and  ascertainable 
standard  by  which  to  judge  the  quality  of  goods  sold  is,  for  all  prac- 
tical purposes,  a  sale  bv  sample,  and  renders  the  vendor  liable  for  dam- 
ages upon  a  breach  of  the  warranty,  although  there  has  been  an  accept- 
ance after  opportunitv  to  inspect  the  goods."     The  court  also  distin- 
guishes that  case  from  the  cases  of  Coplay  Iron  Co.  v.  Pope,  io8  N.  \. 
2V,  IS  N.  E.  335;  Studer  v.  Bleistein,  115  N.  Y.  316,  22  N.  E.  243,  5 
L  R.  A.  702 ;  'and  Pierson  v.  Crooks,  115  X.  Y.  539,  22  N.  E.  349.  12 
Am  St  Rep.  831— upon  the  ground  that  they  were  executory  contracts 
for  the  manufacture  and  sale  or  delivery  of  goods  "of  a  particular 
description" ;   and  further  said,  in  distinguishing  the  case  then  at  bar 
from  executory  contracts  of  sale  by  a  particular  description: 

"While  the  term  'Powelton  coal'  may  be  said  to  be  a  descrlpUve  term  merely. 
when  It  Is  said  that  the  coal  was  to  be  Powelton  coal  of  the  same  quality  and 
kind  as  that  delivered  In  the  previous  year  It  goes  beyond  mere  words  of  de- 
scription, and  refers  to  the  Intrinsic  value  of  the  goods  sold.  In  language  wWod 
cannot  be  misunderstood,  and  can  be  snfisfled  only  by  a  consideration  of  its 
fltness  to  rerform  the  work  required  of  It  in  the  defendant's  business. 

It  is  also  claimed  in  the  prevailing  opinion  that  the  case  of  Bngg 

et  al.  V.  Hilton,  99  N.  Y.  519.  3  N.  E.  54-  52  Am.  Rep.  63,  ated  m  out 

former  opinion  upon  the  same  proposition,  is  not  in  point.     1  here  an 

order  for  cloth  was  given,  the  goods  to  be  "similar  fabric  and  similai 

quality"    to   sample   exhibited.     The   "general   characteristics    of  th< 

goods  all  through  were  stated  to  be  equal  in  every  respect  to  th< 

sample."     The  goods  were  subsequently  manufactured,  delivered,  anc 

accepted  after  ample  opportunity  to  examine  them.     The  vendee,  oi 

being  sued  for  the  purchase  price,  counterclaimed  damages  for  bread 

of  warranty.     It  appeared  that  the  defects  would  have  been  discovere< 

upon  examination.     The  court  held  that  there  was  a  warranty  tha 

the  goods  to  be  furnished  would  be  of  like  quality  as  the  sample,  an 

that  the  circumstance  that  the  goods  had  not  been  manufactured  di 

not  affect  this  question.     The  case  of  Pierson  et  al.  v.  Crooks  et  al 

115  N.  Y.  539,  22  N.  E.  349,  12  Am.  St.  Rep.  831,  cited  by  Mr.  Jusric 

Ingraham,  I  think  is  not  in  point.     That  was  an  executory  contract  tc 

the  sale  of  goods  by  description,  and  there  was  no  sample  or  modi 

exhibited  or  involved  in  the  contract.     There  being  no  express  wai 

ranty,  it  was  held  that  the  purchaser  could  not  be  heard  to  complain  th; 

the  goods  were  not  of  the  quality  described  in  the  contract  wher 

after  reasonable  opportunitv  for  inspection,  he  accepted  and  retaim 

them.     If  it  may  be  said  that  this  question  was  previously  involved 

doubt,  I  think  it  has  been  finally  determined  by  the  Court  of  Appea 

in  Henry  &  Co.  v.  Talcott,  175  N.  Y.  385,  67  N.  E.  617,  decided  sin 

our  former  opinion.     That  was  an  action  for  goods  sold  and  dehven 

under  an  executory  contract  for  the  manufacture  thereof.     The  defen 

ant  interposed  a  counterclaim  for  breach  of  warranty,  claiming  th 

the  goods  were  to  be   manufactured  according  to  certain  sanipl< 
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at  the  defendant  accepted,  retained,  and  used  the  goods. 
gave  evidence  tending  to  show  that  tlie  goods  were  to  be 
sample,"  and  evidence  was  presented  in  behalf  of  the 
ig  to  show  that  the  sample  was  merely  intended  to  show 
iracter,  color,  and  general  appearance  of  the  cloth.  The 
>  attempted  to  show  that  the  goods  were  defective  in 
his  evidence  was  also  excluded  upon  the  theory  that  it 
:  by  sample,  and  that  no  warranty  survived  acceptance. 
reversing  the  judgment  for  error  in  excluding  this  evi- 
it  the  evidence  presented  a  question  for  the  jury  as  to 
i  a  sale  by  sample,  and  stated  the  rule  of  law  to  be  that : 

by  sample  there  Is  an  express  warranty  that  the  goods  are 
to  the  sample  furnished.  «  •  •  The  seller  need  not  state 
the  goods  correspond  with  the  sample,  as  the  warranty  Is  'Im- 
nd  Is  express,  for  It  must  be  foimd  as  a  fact  that  the  parties 
e  to  be  made  by  a  sample,  and  that  the  exhibition  of  the  sam- 
id  by  them  as  an  affirmation  as  to  the  quality  of  the  article 
Atlantic  &  G.  W.  R.  K.  Co..  58  N.  Y.  304 ;  Keener  on  Quasi  Con- 
e  absence  of  fraud,  the  warranty  does  not  cover  latent  defects, 
r  Is  the  manufacturer,  when  It  may  extend  to  latent  defects 
the  process  of  manufacture.  If  upon  delivery  the  goods  fall 
ty  of  the  sample,  the  buyer  may  either  reject  them,  or  may 
or  damages  upon  the  warranty.  Zabrlskle  v.  Central  V.  R.  R. 
I,  29  N.  B.  1006 ;  Kent  v.  Friedman,  101  N.  Y.  61G,  3  N.  E.  905 ; 
N.  Y.  416,  11  Am.  Rep.  719.  The  rule  Is  the  same  whether  the 
Istence  at  the  time  of  the  contract  of  sale  or  are  to  be  manu- 
gb  It  is  sometimes  said  that  such  a  sale  is  not  technically  one 
gg  v.  Hilton,  99  N.  Y.  617,  3  N.  E.  51,  52  Am.  Rep.  63 ;  Gurney 
W.  R.  R.  Co.,  supra.  The  mere  exhibition  of  a  sample  is  not  of 
lent  to  sell  by  sample,  and  it  is  usually  a  question  of  fact  for 
de  whether,  under  all  the  circumstances,  the  parties  Intended 
ould  be  made  In  that  way.  Even  If  the  word  'sample'  Is  used 
ler  for  goods  to  be  manufactured,  the  sale  Is  not  by  sample  If 
ins  minute  specifications  and  descriptions,  involving  a  great 
ges,  variations,  and  differences  between  the  article  to  be  made 
shown.  Smith  v.  Coe,  55  App.  Div.  585,  67  N.  Y.  Supp.  350, 
Y.  162,  63  N.  E.  57.  A  sale,  however,  may  be  made  partly  by 
partly  by  sample,  and  In  that  event  the  goods  must  correspond 
jn  in  the  respect  covered  thereby  and  to  the  sample  in  other 
V.  Levy,  101  N.  Y.  611,  514,  5  N.  E.  »45 ;  Gould  v.  Stein,  149 
,  B.  47,  6  L.  R.  A.  213,  14  Am.  St.  Uep.  455 ;  Burdick  on  Sales, 
}n  Sales  (7tb  Ed.)  684.  If  the  goods,  when  delivered,  do  not 
e,  the  buyer  need  not  return  them  In  order  to  recover  for  the 
inty,  although  an  offer  to  return  Is  necessary  If  he  wishes  to 
and  sue  for  the  amount  paid  in  advance  of  delivery." 

)re  of  opinion  that  the  judgment  should  be  affirmed,  with 


.,  concurs. 
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FABRBLLT  T.  BMIORAMT  INDUSTRIAL  SAV.  BANK  et  aL 

(Supreme  Court,  Appellate  DtrlBioii.  First  Department    March  18,  1004.) 

1.  Savings  Banks— Joinr  Ownebship  of  Deposit — Rights  or  Sttbtivob. 

Where  two  persons  own  Jointly  a  deposit  In  a  savings  bank,  the  surrlTor 
becomes  vested  with  the  ownership  of  the  entire  ftind. 

2.  Same— Possession  of  Passbook. 

Where  a  savings  bank  deposit  is  In  Joint  names,  and  the  Intent  appears 
to  create  a  Joint  tenancy,  the  survivor  takes  title  to  the  entire  fund.  Irre- 
spective of  whether  he  ever  had  any  possession  of  the  passbook. 
8.  Sai«— Gbeation  or  Joint  Tenancy— Evidence. 

Where  a  mother,  who  had  a  deposit  In  a  savings  bank  to  her  credit, 
caused  the  account  to  be  so  changed  as  to  read,  "In  account  with  S.  or 
son  F.,"  and  shortly  before  her  death  she  delivered  the  book  to  a  third 
person,  telling  her  to  keep  it  for  the  son,  the  facts  sufficiently  showed  that 
the  mother  intended  to  make  the  son  a  Joint  owner  in  the  account 

4.  Save— StmvivoBSHiF— EviDENOB. 

On  an  Issue  as  to  whether  a  son,  who  had  been  a  Joint  owner  with  his 
mother  in  a  savings  bank  deposit  had  survived  the  mother,  evidence  held 
InsufQclent  to  show  such  survivorship. 

Appeal  from  Special  Term, 

Action  by  Thomas  Farrelly,  as  temporary  administrator  of  the  es- 
tate of  Frank  J.  Smith,  deceased,  against  the  £mi|^ant  Industrial  Sav- 
ings Bank  and  another.  From  a  judgment  dismissing  the  complaint, 
plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  J], 

Lawrence  E.  Brown,  for  appellant 
James  J.  Fitzgerald,  for  respondents. 

HATCH,  J.  This  action  was  brought  to  determine  the  ownership 
of  a  fund  deposited  in  the  defendant  savings  bank  by  Margaret  Smith. 
The  account  appears  to  have  been  opened  in  her  name  on  the  13th 
day  of  October,  1874,  upon  which  date  a  deposit  was  made  of  $1,900, 
and  a  passbook  issued  to  her.  She  thereafter  appears  to  have  made  de- 
posits in  various  amounts  in  the  accovmt  down  to  about  July  24,  1880, 
when  the  passbook  was  changed  at  her  instance  so  as  to  read,  "In  ac- 
count with  Margaret  Smith  or  son  Frank  J."  Several  deposits  were 
made  thereafter,  the  last  of  which  was  under  date  of  January  6,  1886. 
The  amount  of  the  account  upon  the  7th  da^^  of  October,  1903,  the  date 
of  the  trial,  was  $3,763.49.  Margaret  Smith,  at  the  time  of  opening 
the  deposit,  was  a  widow.  Her  only  child  was  Frank  J.  Smith.  His 
father  died  during  the  early  infancy  of  the  son.  Many  years  after  the 
death  of  her  husband  Margaret  Smith  married  the  defendant  Patrick 
Reilly,  with  whom  she  continued  to  live  down  to  the  date  of  her  death, 
which  occurred  on  the  17th  day  of  April,  1886.  At  the  time  of  her 
death  the  whereabouts  of  her  son  Frank  J.  Smith  were  unknown,  and 
whether  he  was  alive  or  dead  at  that  time  is  not  made  to  appear  in  this 
record.    A  short  time  prior  to  the  death  of  Margaret  Smith  Reilly 

T  1.  See  Joint  Tenancy,  voL  29,  Cent  Dig.  |  4. 
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;  passbook  to  her  sister  Ellen  Bannon,  with  the  direction 
3  the  same  "for  Frank,  and  if  her  son  came  back  to  give  it 
ubsequently  Mrs.  Bannon,  who  has  since  become  and  now 
■  insane,  gave  the  book  to  a  cousin,  who  was  the  wife  of 
ly,  but  who  was  not  the  defendant  Reilly,  although  of  the 

Mrs.  Reilly  retained  the  book  for  some  time,  and  tlien 
:r  husband.  He  kept  it  for  many  years,  when  he  was  di- 
e  Surrogate's  Court  to  deliver  it  to  the  defendant  admin- 
Jargaret  Smith  Reilly,  deceased. 

tiff  seeks  to  sustain  his  right  to  the  fund  upon  the  theory 
;er  vivos  from  Margaret  Smith  Reilly,  the  mother,  to  the 
.  Smith.  •  The  court  below  held  and  it  may  be  that  the  evi- 
isufficient  to  support  the  action  upon  the  tlieory  of  a  gift 

Mack  v.  Mechanics'  &  Farmers'  Savings  Bank,  50  Hun, 
.  Supp.  441. 

iome  authority  for  holding  that  the  change  in  the  form  of 
rhich  the  son  was  enabled  to  draw  equally  with  the  mother 
>f  an  intent  upon  the  part  of  the  mother  to  constitute  the 
iwner  with  her  in  the  fund.  Whether  the  deposit,  standing 
lociated  from  any  other  fact,  would  have  such  effect,  it  is 
•y  for  us  now  to  determine,  and  we  express  no  opinion 
iking  into  consideration,  however,  the  form  of  the  deposit, 
of  the  book,  with  directions  to  deliver  to  the  son,  it  would 
jrize  the  court  to  find  that  it  was  the  intent  upon  the  part 
er  to  vest  in  the  son  a  joint  ownership  with  her  of  the 
,  being  vested  with  such  ownership,  the  survivor  would 
>ley»  McElroy  v.  National  Savings  Bank,  8  App.  Div.  102, 
ipp.  340;  Matter  of  Meehan,  59  App.  Div.  156,  69  N.  Y. 
ack  v.  Farmers'  &  Mechanics'  Savings  Bank,  supra.  JMat- 
,  136  N.  y.  177,  32  N.  E.  626,  is  not  in  conflict  with  this 

decision  is  to  be  limited  to  the  particular  facts  upon  which 
i.  All  it  decides  is  that,  under  the  circumstances  which 
to  appear  therein,  the  only  purpose  of  depositing  in  the 
h  was  for  matter  of  convenience,  and,  such  fact  appearing, 
to  destroy  the  force  and  effect  of  the  deposit  in  the  joint 
nstituting  a  joint  tenancy.  Where,  however,  the  deposit  is 
les,  and  the  intent  appears  to  create  the  joint  tenancy,  its 
est  title  to  the  whole  fund  in  the  survivor ;  and  under  such 
es,  whether  the  book  be  delivered  to  the  survivor  or  not, 
he  ever  has  had  it  in  his  possession  during  the  lifetime  of 
ner,  is  not  of  consequence,  as  the  intent  existing  to  create 
of  a  joint  tenancy  title  vested  in  the  survivor  eo  instanti 
ith  of  the  joint  owner,  and  no  delivery  of  anything  is  neces- 
;ctuate  such  result.  We  think  there  can  be  little  doubt 
nt  case  but  that  the  intent  of  the  mother  was  to  make  her 
mer  with  her  in  the  fund,  in  consequence  of  which  he  took 
itle  if  he  survived  the  mother.  It  became,  however,  in- 
on  the  plaintiff  to  show  such  survivorship,  and  in  this  he 
:  only  proof  given  upon  the  subject  was  that  the  son  Frank 
lited  his  mother  about  ten  years  before  she  died.  In  1881 
1  a  letter  from  him  from  Denver,  in  Colorado,  as  we  as- 
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sume.  So  far  as  it  is  made  to  appear,  all  trace  of  him  since  that  time 
has  been  lost  The  mother  did  not  die  until  the  17th  day  of  April, 
1886.  There  is  no  evidence  showing  that  upon  that  date  Frank  J. 
Smitfi  was  alive ;  consequently  it  is  not  made  to  appear  that  he  was  the 
survivor  of  his  mother,  and  therefore  the  plaintiff  shows  no  title  in 
himself  to  this  fund. 

It  follows  that  the  judgment  was  correct,  and  it  should  therefore  be 
affirmed,  with  costs.    All  concur. 


(92  App.  DlT.  352.) 


MILLER  V.  NORCROSS  et  aL 


(Snpreme  Conrt,  Appellate  DlTlslon,  First  Department    March  11,  1904.) 

1.  BUILOINO     COWTBACT— DKLAT     OF     SUBCONTBACTOB— COMPLETIOK     BT     COS- 

TBACTOB— ReSPONSIBILITT  FOB   STBIKE. 

A  Strike  occasioning  delay  In  tbe  work  of  plastering  a  bnllding  was  not 
"through  no  default"  of  the  subcontractor,  within  the  contract  which  oth- 
erwise allowed  the  contractor  to  complete  the  work  at  the  sabcontractor's 
expense;  It  having  been  caused  by  his  language  to  tbe  plasterer's  dele- 
gate, in  consequence  of  a  dispute  with  such  delegate  because  of  his  fur- 
nishing plasterers  to  the  contractor  to  fill  up  the  cracks  in  plastering 
which  had  been  done,  and  which  the  subcontractor  had  refused  to  fill  up 
on  the  ground  that  he  was  not  responsible  therefor. 

2.  Mechanic's  Lun— Amount  due  Subconteactob— Evidence. 

Evidence  in  an  action  to  enforce  a  mechanic's  Hen  by  one  who  furnished 
materials  to  the  subcontractor  held  insufficient  to  support  a  finding  tliat 
work  of  a  certain  value  only  remained  undone  when  tbe  subcontractor 
abandoned  the  work. 

8.  CoKTBACTOBS— LiABiurr  ON  Accepted  Obdeb  of  Subcontbactob. 

A  contractor  who  accepts  an  order  of  the  subcontractor  In  favor  of  » 
materialman  is  not  liable  thereon ;  there  remaining  unpaid  to  the  mate- 
rialman only  the  amount  which  under  the  order  was  to  be  paid  to  him  out 
of  tbe  amount  due  on  the  last  payment  to  the  subcontractor  when  Ms  work 
was  finished,  and  no  last  payment  having  become  due  to  him,  because  be 
abandoned  the  work,  which  was  completed  by  the  contractor  at  a  cost  ex- 
ceeding the  amount  which  would  have  been  owing  the  subcontractor,  bad 
he  completed  it 

Appeal  from  Special  Term. 

Action  by  Clifford  L.  Miller  against  Orlando  W.  Norcross  and  an- 
other. From  a  judgment  for  plaintiff  on  a  decision  of  the  court,  de- 
fendants appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  INGRAHAM,  and  LAUGHLIN,  JJ. 

P.  J.  Carlon,  for  appellant  Norcross. 

Frank  L.  Crawford,  for  appellant  Lying-in  Hospital. 

Jacob  F.  Miller,  for  respondent 

INGRAHAM,  J.  This  action  was  brought  to  foreclose  a  mechan- 
ic's lien  filed  on  behalf  of  the  plaintiff,  who  had  furnished  to  MerU 
&  Gibb  certain  material  used  in  the  construction  of  a  hospital  in  the 
city  of  New  York,  the  property  of  the  defendant  corporation.  The 
complaint  alleges  that  the  defendant  corporation,  the  owner  of  certain 
property  described,  made  a  contract  with  the  defendant  Norcross  to 
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)ital  upon  the  property;  that  Norcross  made  a  contract 
&  Gibb  whereby  Mertz  &  Gibb  agreed  to  do  the  mason 
astering  in  said  building,  and  to  furnish  the  labor  and  ma- 
tor,  a  copy  of  which  contract  is  annexed* to  the  complaint; 
&  Gibb  entered  into  the  performance  of  that  cwitract, 
ed  with  the  same  until  the  loth  day  of  April,  1901,  when 
len  employed  struck  and  refused  to  work  upon  the  job, 
"ault  or  wrong  of  the  said  Mertz  &  Gibb ;  that  they  applied 
ross  for  an  extension  of  time  equivalent  to  the  delay  caused 
sed  by  the  strike,  but  that  said  Norcross  refused  to  grant 
•  comply  in  any  way  with  the  said  application;  that  Nor- 
manded  of  Mertz  &  Gibb  the  performance  of  the  work  not 

but  which  had  been  left  undone,  or  imperfectly  done,  by 
ctors,  and  that  the  refusal  of  the  said  Norcross  Bros,  to 
sired  delay  was  owing  to  the  refusal  of  said  Mertz  &  Gibb 
ler  contractors'  work  at  their  own  expense,  and  that  while 
is  continuing  the  said  Norcross  Bros,  wrongfully  took  ad- 
he  situation  to  try  to  force  Mertz  &  Gibb  to  do  the  work 
ad  not  agreed  to  do,  and  which  by  their  contract  it  was  not 
>  do,  and  wrongfully  took  away  from  them  the  privilege 
g  their  work,  and  entered  upon  the  completion  of  the  work 
/ith  the  view  and  intent  of  charging  all  the  work  undone, 
Irs  or  not,  to  the  said  Mertz  &  Gibb,  so  as  to  absorb  the 
and  to  beccwne  due  to  said  Mertz  &  Gibb  under  the  con- 
it  the  time  of  the  filing  of  the  notice  of  lien,  Mertz  &  Gibb 
rformed  part  of  the  conditions  of  said  contract  on  their 
•rformed,  and  so  far  completed  the  same  as  to  become  en- 
time  of  filing  of  said  notice  to  a  payment  on  account  of 
t,  and  at  the  time  of  filing  said  notice  there  was  due  and 
d  contractors  and  the  subcontractors,  Mertz  &  Gibb,  from 
a  sum  in  excess  of  the  amount  of  plaintiff's  lien  therein ; 
ntiff  furnished  to  Mertz  &  Gibb  certain  building  materials 
d  in  the  construction  and  erection  of  said  hospital  and 

the  premises  of  the  owner,  which  said  materials  were  rea- 
th  the  sum  of  $16,020.18;  that  the  plaintiff  has  been  paid 
13,014.80,  leaving  the  sum  of  $3,005.38,  with  interest  there- 

By  the  agreement  between  Norcross  and  Mertz  &  Gibb, 
he  complaint,  Mertz  &  Gibb  agreed  to  provide  all  the  ma- 
nd  perform  in  a  good  and  workmanlike  manner,  under  the 
Norcross,  and  according  to  the  drawings  and  specifications 
n,  architect,  all  the  work  mentioned  as  set  forth  in  said 
id  specifications,  which  are  to  be  considered  as  forming  a 

agreement;  and  they  further  agreed  to  commence  the 
n  as  required  by,  and  carry  it  forward  as  rapidly  as  per- 
he  progress  of  the  building,  and  to  complete  it  in  season 
the  finishing  of  the  building,  "provided  he  is  not  obstructed 
in  the  prosecution  or  completion  of  his  work  by  the  act, 
ly  or  default  of  the  said  first  party,  or  of  any  other  con- 
oyed  upon  the  work,  or  by  any  damage  which  may  happen 
ti  of  the  elements,  or  by  the  abandonment  of  the  work  by 
rough  no  fault  of  his,  in  which  event  an  extension  of  time 
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equivalent  to  such  delay  shall  be  granted  upon  application  to  the  said 
first  party  in  writing  within  twenty-four  hours  of  such  delay" ;  that  "in 
case  of  any  failure  or  unreasonable  delay  of  the  said  second  party 
[Mertz  &  Gibb]  .whether  by  act  or  default  in  the  performance  of  any 
of  the  above  stipulations  or  compliance  with  the  true  intent  of  tliese 
presents,  not  authorized  in  writing  by  the  said  party  of  the  first  part, 
it  shall  be  lawful  for  the  said  party  of  the  first  part,  after  three  days' 
notice  in  writing  to  said  party  of  the  second  part,  to  provide  other 
workmen  and  materials  to  complete  the  said  work  in  the  place  of  the 
said  party  of  the  second  part  and  to  deduct  the  cost  and  charges  thereby 
occasioned  from  the  sums  otherwise  becoming  due  to  the  said  party 
of  the  second  part  un<ler  this  agreement  without  prejudice  to  any  other 
remedy  which  the  said  party  of  the  first  part  may  have  for  breach  there- 
of." And  Norcross  agreed  to  pay  to  Mertz  &  Gibb,  when  the  terms 
of  the  contract  are  complied  wiUi,  and  upon  sufiicient  evidence  that  all 
claims  upon  the  building  for  work  or  materials  up  to  the  time  of  pay- 
ment are  discharged,  the  sum  of  $35,370.  This  amount  is  to  be  paid 
in  monthly  installments,  in  proportions  as  the  work  progressed;  15 
per  cent,  being  reserved  to  be  paid  within  30  days  from  completion  of 
the  work.  This  contract  was  dated  the  i6th  day  of  April,  1900.  It 
was  not  disputed  but  that  the  plaintiff  furnished  die  materials  specified 
in  his  complaint,  and  had  received  the  amount  on  account  thereof 
specified  in  the  ccnnplaint,  which  left  a  balance  due  him  from  Mertz 
&  Gibb  of  $3,005.38. 

Upon  the  trial  the  court  found  the  making  of  this  ctmtract;  that 
.Mertz  &  Gibb  entered  into  the  performance  of  the  work,  and  while  so 
engaged,  on  the  loth  of  April,  1901,  without  any  fault  or  negligence 
of  Mertz  &  Gibb,  the  workmen  in  their  employ,  25  ot  upwards  in  num- 
ber, instigated  and  controlled  by  a  walking  delegate,  struck  and  refused 
to  work  upon  the  job  until  Mertz  &  Gibb  became  reconciled  to  the 
delegate  and  the  union;  that  on  the  nth  of  April,  1901,  Mertz  &  Gibb 
requested  an  extension  of  time  equal  to  the  length  of  the  strike  for  the 
completion  of  their  work  under  the  contract,  but  that  Norcross  refused 
to  grant  the  extension,  and  suggested  that  they  wait  a  few  days,  and  see 
how  the  strike  came  out;  that  on  the  same  day,  in  the  morning,  and 
without  any  notice  to  or  permission  from  the  said  Mertz  &  Gibb,  said 
Norcross  wrongfully  took  the  job  out  of  their  hands  and  proceeded  to 
do  the  work  himself,  claiming  that  they  were  doing  it  for  and  on  ac- 
count of  said  Mertz  &  Gibb,  and  intending  to  charge  the  expense  upon 
them;  that  at  the  time  of  taking  the  work  out  of  the  hands  of  said 
Mertz  &  Gibb  there  had  been  no  unreasonable  delay  on  the  part  of 
Mertz  &  Gibb,'  or  failure  on  their  part  in  the  performance  of  any  of  the 
stipulations  in  the  said  contract,  or  compliance  with  the  true  intent  of 
the  same,  and  that  said  Norcross  neither  served  upon  the  said  Mertz  & 
Gibb  a  notice  in  writing  to  the  effect  that  he  intended  to  provide  other 
workmen  and  materials  to  complete  the  said  work  in  the  place  of  said 
Mertz  &  Gibb,  or  any  notice  as  prescribed  in  and  by  said  contract,  ncM- 
would  he  have  been  warranted  in  giving  such  a  notice  of  terminating  the 
contract  with  said  Mertz  &  Gibb ;  that,  when  said  Norcross  wrongfully 
took  the  work  out  of  the  hands  of  Mertz  &  Gibb,  they  had  performed 
extra  work  on  written  orders  from  said  Norcross  of  the  agreed  value 
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of  $788,  and  had  received  from  the  said  Norcross  on  account  of  the 
contract  the  sum  of  $29,048,  leaving  still  unpaid  on  the  contract  and 
for  extra  work  the  sum  of  $7,118;  that  the  fair  and  reasonable  cost  of 
onnpleting  the  work  called  for  in  the  contract  when  said  Norcross  took 
possession  as  aforesaid  was  $2,800 ;  that  the  said  Mertz  &  Gibb,  if  un- 
molested, would  have  finished  the  work,  and  furnished  what  materials 
were  used,  and  could  have  done  so  for  this  sum.  As  a  conclusion  of 
law,  the  court  found  that  Norcross  became  indebted  to  the  plaintiff  in 
the  sum  of  $3,005.38,  with  interest,  for  which  sum  the  plaintiff  was 
entitled  to  judgment,  and  directed  the  enforcement  of  the  mechanic's 
lien  in  the  usual  way. 

The  plaintiff  relied  upon  the  testimony  of  Mertz,  one  of  the  sub- 
contractors, and  there  were  introduced  in  evidence  a  considerable  num- 
ber of  letters  that  passed  between  Norcross  and  Mertz  &  Gibb  in  re- 
lation to  the  performance  of  this  contract  It  would  seem  that,  as  the 
work  progressed,  cracks  appeared  in  the  plastering  done  by  the  plain- 
tiff, which  Norcross  required  Mertz  &  Gibb  to  repair;  that  Mertz  & 
Gibb  insisted  that  these  cracks  were  caused  by  defective  work  done  by 
other  contractcws  in  repairing  the  walls  upon  which  the  plaster  was 
placed  by  Mertz  &  Gibb,  and  Mertz  &  Gibb  deliberately  refused  to 
make  these  repairs.  On  March  13,  tpoi,  Norcross  wrote  to  Mertz 
&  Gibb,  stating  that  the  architect  had  called  his  attention  to  certain 
cracks  in  the  plaster  work  of  the  buildings  and  asked  that  they  be  re- 
paired immediately;   that: 

"We  understand  you  refuse  to  do  this  for  various  reasons,  and  If  you  will 
refer  to  your  specifications  you  will  find  that  yotu:  work  was  to  be  left  perfect 
and  that  no  excuse  would  be  taken  for  any  defects  caused  by  any  other  per- 
son's work — ^unless  they  were  called  to  the  architect's  attention  at  the  time  the 
work  was  executed,  we  therefore  In  accordance  with  our  contract  with  yon 
call  upon  yon  to  at  once  have  the  defective  plaster  work  repaired." 

In  answer  to  this  letter,  Mertz  &  Gibb  wrote  on  March  22,  1901, 
stating  that  it  was  very  evident  that  the  cracks  referred  to  were  the  re- 
sult of  construction,  and  could  in  no  way  be  attributed  to  the  shrink- 
age of  white  mortar,  as  claimed  in  Norcross'  letter,  and  closing  with 
tius  statement: 

"We  have  never  at  any  time,  and  do  not  at  present  refnse  to  make  good  any 
defective  work  on  our  part,  and  stand  ready  to  do  so  in  the  present  instance, 
bat  we  do  not  consider  it  Just  to  be  held  accountable  for  defects  which  are 
(Avlonsly  the  result  of  the  workmanship  of  others." 

In  reply,  on  March  23d,  Norcross  wrote : 

"We  fully  realize  the  difBcolty  In  placing  the  responsibility  of  the  cracks  in 
the  angles,  but  we  are  not  prepared  to  adi^t  that  some  of  the  trouble  was  not 
caused  by  some  defect  in  the  plaster  work  (either  in  the  contraction  of  the 
mortar  or  by  the  unequal  thickness  of  mortar);  neither  are  we  prepared  to 
attribute  the  cracking  to  defective  workmanship  on  the  partltionB" — and  after 
stating  the  reason  which  led  them  to  condnde  that  at  least  some  part  of  the 
defective  work  was  that  done  by  Mertz  &  Oibb,  continued:  "This  being  the 
case — and  It  being  difficult  to  place  the  entire  responsibility  where  it  belongs — 
is  the  reason  why  we  say  to  you  that  the  easiest  way  and  the  best  way  would 
be  to  leave  the  work  properly  rq;>alred,  and  ask  Roebling  to  pay  a  proper  pro- 
portion of  the  expense." 

There  seems  to  be  no  answer  to  this  letter,  but  on  March  30,  1901. 
Norcross  again  wrote  to  Mertz  &  Gibb,  stating  that  he  was  informed 
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that  they  still  refused  to  go  on  with  the  work  under  these  conditions, 
and  stating: 

"We  now  call  upon  you  to  perforin  your  contract  and  finish  tiiat  work,  and 
turn  It  over  to  us  in  a  manner  satisfactory  to  the  architect,  as  called  for  by 
the  specifications.  •  »  •  We  have  borne  with  great  deal  of  annoyance  on 
this  plastering,  and  we  certainly  shall  not  stand  it  any  longer.  We  wish  a 
large  force  of  men  put  there  to  finish  up  the  plastering  of  that  building,  other- 
wise we  will  have  to  take  the  matter  into  our  own  bands  In  accordance  with 
clause  8  of  our  contract,  therefore  we  hereby  give  you  that  notice." 

Upon  the  said  day  Mertz  &  Gibb  replied  to  this  letter  as  follows : 

"In  reply  to  your  favor  of  even  date  would  state  that  we  refuse  to  do  any 
repairing  of  any  of  the  cracks  caused  by  other's  work  and  not  attributed  to 
any  defective  material  or  workmanship  on  our  part  •  •  •  We  are  ready 
to  carry  out  our  part  of  the  contract  and  expect  you  to  do  the  same.  In  going 
over  the  second  floor  to-day  we  find  a  great  many  cracks  In  the  angles  caused 
by  the  floors." 

To  this  letter  Norcross  replied  on  April  ist,  and  said : 

"We  have  already  notifled  you  that  unless  your  work  at  that  building  was 
carried  along  in  a  more  satisfactory  manner,  we  should  have  to  put  on  other 
men — according  to  clause  8  In  your  contract  We  beg  to  call  attention  to  a 
clause  in  your  contract  which  reads  as  follows:  'In  case  any  of  said  work 
done,  or  materials  provided  by  the  said  party  of  the  second  part  shall  be  un- 
satisfactory to  the  architect  or  to  the  said  par^  of  the  first  part,  as  your  em- 
ployers, then  the  said  party  of  the  second  part  will,  on  being  notified  thereof 
by  the  said  first  party,  Immediately  remove  such  unsatisfactory  work  or  mate- 
rials, and  supply  the  place  thereof  with  other  work  and  matralals  satisfactory 
to  the  said  architect  and  to  the  said  first  party.'  «  •  *  We  have  shown  you 
the  easiest  way  out  of  the  matter,  which  is  to  make  the  work  good,  and  we  will 
see  that  part  of  the  amount  is  paid  by  the  Roebling  people ;  we  do  not  nsk  you 
to  look  to  the  Roebling  people  at  all.  If  you  do  not  do  this,  we  shall  have  to 
put  on  men  to  do  the  work  and  charge  the  expense  to  your  account  hereafter. 
We  also  find  that  after  all  our  repeated  notices  to  you,  you  have  only  8  plaster- 
ers at  work,  when  you  should  have  at  least  three  times  that  many." 

To  which  letter  Mertz  &  Gibb  replied  on  the  same  day,  stating  that 
they  were  taking  men  from  other  jobs  to  the  hospital  building,  and 
hoped  in  a  day  or  two  to  be  going  with  full  force.  On  April  4th,  Nor- 
cross wrote  to  Mertz  &  Gibb;  stating  that,  in  accordance  with  the 
clause  in  the  contract,  he  had  put  on  men  to  cut  out  the  cracks  in  the 
plastering  and  to  repair  them;  calling  upon  them  to  select  an  arbi- 
trator who  would  act  with  one  selected  by  the  other  persons  to  de- 
termine who  was  responsible  for  the  cracks ;  notifying  Mertz  &  Gibb 
to  smooth  some  plastering  with  sandpaper,  and  do  the  patching  which 
was  a  part  of  their  contract ;  and  closing  as  follows : 

"In  accordance  with  our  former  notice  to  you,  unless  you  put  men  on  this 
work  at  once,  we  will  proceed  to  hire  them  and  charge  the  same  to  your  ac- 
count This  work  must  not  be  delayed  any  longer  by  obstructions  on  your 
part" 

Thus  the  situation  on  April  4th  was  that  after  repeated  demands  on 
Mertz  &  Gibb  to  do  certain  work  which  it  was  alleged  they  were  bound 
to  do  under  the  contract,  and  which  they  had  refused  to  do,  Norcross 
had  put  men  on  to  do  this  work,  and  then  demanded  that  they  proceed 
to  do  the  balance  of  the  work,  or,  upon  a  failure  to  do  so,  Norcross 
would,  under  the  provisions  of  the  contract,  to  which  attention  has  been 
called,  employ  men  to  do  this  work,  and  charge  it  to  the  amotmt  to  be 
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paid  by  them  to  Mertz  &  Gibb.  It  is  not  disputed  that  Norcross 
had  a  right  to  give  this  notice,  and  it  is  not  disputed  that  Norcross  had 
a  right  to  employ  men  to  repair  those  cracks,  whether  Mertz  &  Gibb 
were  bound  to  repair  them  under  the  contract  or  not.  If  Mertz  &  Gibb 
were  not  bound  to  repair  them,  then  Norcross  could  not  have  charged 
against  Mertz  &  Gibb  the  amount  that  they  paid  for  repairing  the 
cracks.  If  Mertz  &  Gibb  were  bound  to  repair  those  cracks,  Norcross 
had  the  right  to  employ  the  men,  as  Mertz  &  Gibb  had  refused  to  do 
the  work,  and  charge  the  amount  to  Mertz  &  Gibb  upon  the  final  com- 
pletion of  the  work.  Norcross  therefore  certainly  was  acting  within 
his  rights  in  employing  these  men,  and  to  that,  certainly,  Mertz  & 
Gibb  could  have  no  objection.  At  this  same  time,  on  April  4th,  Mertz 
&  Gibb  were  duly  notified  to  complete  their  work  under  the  contract, 
which  they  admitted  they  were  bound  to  complete,  and  of  the  progress 
of  which  work  constant  complaint  had  been  made  in  the  correspon- 
dence before  set  out;  and  then  distinct  notice  was  g^ven  that,  unless 
they  put  men  on  the  wwk  at  once,  Norcross  would  proceed  to  hire 
them,  and  to  charge  the  cost  to  their  account,  and  that  the  work  could 
not  be  delayed  any  longer  by  the  obstruction  on  the  part  of  Mertz  & 
Gibb.  Mertz  &  Gibb  then  had  the  notice  provided  for  by  the  contract. 
They  had  then  notice  to  complete  the  work  under  the  contract  which 
they  conceded  they  were  bound  to  do,  or,  in  default,  Norcross  would 
employ  men  to  do  the  work,  and  charge  the  costs  to  Mertz  &  Gibb.  Up 
to  this  point  this  correspondence  spades  for  itself.  Mertz  &  Gibb  in 
their  letters  seem  to  have  conceded  that  the  work  was  not  progressing 
as  required  by  the  contract,  for  there  were  promises  that  more  men 
would  be  put  to  work,  and  that  the  work  would  progress  satisfactorily. 
FrcMn  the  date  of  this  letter  of  April  4th,  Mertz  testified  that  they  were 
proceeding  with  the  work  under  the  contract ;  that  on  April  loth  the 
plasterers'  delegate  came  in  the  building,  and  Mertz  had  a  conversation 
with  him ;  that  about  three  days  afterwards  Mertz  was  notified  by  this 
delegate  to  come  to  the  Plasterers'  Union ;  that  he  did  not  go  to  the 
rooms,  and  the  next  morning  the  men  struck  work  <mi  tfie  building. 
Mertz  further  testified  that  he  had  asked  the  plasterers'  delegate  wheth- 
er he  thought  it  was  right  that  he  should  send  some  men  to  the  build- 
ing to  repair  certain  cracks  in  the  building  without  asking  "us  the 
cause  of  the  trouble" ;  that  "he  sent  the  men  there  for  Norcross  Bros, 
over  our  head,  and  Norcross  Bros,  and  ourselves  had  some  controversy 
in  regard  to  these  cracks  before,  and,  without  settling  the  question  at 
all,  through  the  delegate,  then,  the  superintendent  put  on  some  plaster- 
ers in  the  building  in  connection  with  our  work,  but  they  were  working 
for  Norcross  Bros.;  and  I  asked  the  delegate  whether  he  tiiought  this 
was  right,  without  asking  us  first  the  cause  of  the  trouble" ;  that  to 
that  the  delegate  said  he  did,  whereupon  Mertz  asked  him  who  he 
thought  he  was  talking  to;  that  the  delegate  replied  that  "he  did  not' 

give  a  d who  he  was  talking  to" ;   that  Mertz  replied  that,  "if 

he  went  on  like  that,  I  would  put  him  out  of  the  building,"  whereupon 
they  parted,  and  it  was  in  consequence  of  this  dispute  that  the  strike 
was  ordered ;  that  the  delegate  requested  Mertz  to  go  to  the  Plasterers' 
Union  on  Tuesday  night,  but  Mertz  refused  to  go,  and  the  next  day 
tlie  men  refused  longer  to  work  for  him.    This  is  the  account  which 
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Mertz  gives  of  the  cause  of  the  strike  which  resulted  in  the  men  leav- 
ing the  work.  Mertz  evidently  has  the  dates  somewhat  cwifused.  As 
it  seems  to  have  been  afterwards  conceded  on  both  sides  that  the  strike 
happened  on  April  loth,  as  a  result  of  Mertz's  refusal  to  confer  with 
the  Plasterers'  Union  on  the  9th,  and  that  this  interview  with  the  dele- 
gate happened  two  or  three  days  before,  it  must  have  been  the  6th 
or  7th  of  April ;  the  notice  to  which  attention  has  been  called  having 
been  served  upon  Mertz  &  Gibb  on  the  4th  of  April.  At  any  rate,  on 
the  loth  of  April  the  men  struck,  and  Mertz  testifies  that  he  noti- 
fied Norcross'  superintendent  of  that  fact.  Mertz  testified,  and  the 
court  found,  that  Norcross  took  the  work  out  of  the  hands  of  Mertz 
&  Gibb  on  the  following  day  (April  nth),  but  that  seems  to  have  been 
a  mistake.  Mertz  confesses  that  he  had  no  personal  knowledge  of  what 
happened  in  the  building  after  the  men  struck.  Undoubtedly  there 
were  plasterers  working  at  the  building  during  the  week,  but  it  would 
appear  that  they  were  all  plasterers  that  were  employed  by  Norcross 
in  repairing  the  cracks  which  Mertz  &  Gibb  had  been  notified  to  repair, 
but  which  they  had  refused  to  repair,  as  not  called  for  by  the  contract. 
On  April  1 6th  Norcross  wrote  a  letter  to  Mertz  &  Gibb,  in  which  he 
said :  "The  matter  of  the  delay  to  the  plastering  at  the  Lying-in  Hos- 
pital building  is  assuming  very  serious  proportions,  and  we  must  now 
again  call  upon  you  for  the  last  time  to  put  in  a  suflScient  number  of 
men  to  finish  it  according  to  contract;"'  and  stating  that  the  reason 
that  the  men  refused  to  work  was  caused  by  the  defendant's  language 
to  the  delegate,  which  was  caused  by  the  fact  that  he  had  brought  the 
delegate  to  task  for  giving  Norcross  men  to  finish  up  the  cracks  in  the 
plastering  which  Mertz  &  Gibb  had  refused  to  do.  This  "changes  the 
strike  aspect  of  the  case  entirely  and  leaves  you  responsible  for  the  ac- 
tions of  the  men ;  it  is  therefore  your  duty  to  at  once  go  before  the 
board  as  they  requested  you  before,  and  have  this  matter  settled  once 
for  all.  We  shall  not  wait  any  longer  than  this  day  at  6  o'clock,  as 
you  have  already  had  your  three  days'  notice  according  to  the  contract. 
If  you  cannot  furnish  the  necessary  men  after  that  time,  we  will  finish 
the  plastering  ourselves  at  the  least  possible  expense,  and  charge  it  to 
your  account."  No  answer  appears  to  have  been  received  to  the  letter, 
whereupon  Norcross  went  on  and  completed  the  work,  and  there  was 
undisputed  testimony  that  he  paid  out  an  amount  largely  in  excess  of 
that  remaining  unpaid  upon  the  Mertz  &  Gibb  contract.  On  April 
loth  the  men  refused  to  work  for  Mertz  &  Gibb,  and  after  that  they 
made  no  attempt  to  complete  the  work ;  never  expressed  any  willing- 
ness to  proceed ;  simply  abandoned  it  until  August  7th,  when,  in  conse- 
quence of  financial  difficulties,  a  receiver  of  the  firm  was  appointed. 

Now,  these  facts  are  not  disputed.  They  are  conceded  by  subse- 
quent letters  from  Mertz  &  Gibb  to  Norcross,  and  there  is  no  evidence 
to  show  that  Mertz  &  Gibb  could  possibly  at  any  time  after  the  loth 
of  April  have  procured  workmen  to  cwnplete  their  contract.  Unless 
they  are  relieved  from  their  obligation  to  finish  this  work  by  reason  of 
the  clause  of  the  contract  to  which  attention  has  been  called,  it  would 
seem  to  be  clear  that  at  the  time  the  lien  was  filed  there  was  no  money 
due  to  Mertz  &  Gibb,  and  that  no  money  subsequently  became  due. 
The  contract  expressly  provides  that  the  work  is  to  be  pushed  forward 
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ssible,  provided  Mertz  &  Gibb  are  not  obstructed  or  de- 
Kecution  or  completion  of  the  work  "by  the  abandon- 
"k  by  the  employees  through  no  default  of  his,  in  which 
ion  .of, time  equivalent  to  such  delay  shall  be  granted 
a  to  said  first  party  in  writing  within  twenty- four  hours 
;e  of  such  delay." 

masons  it  appears  to  me  that,  upon  the  undisputed  testi- 
Gibb  have  not  brought  themselves  within  this  provision 
In  the  first  place,  no  application  in  writing  was  pre- 
ross  within  24  hours  of  the  happening  of  the  delay. 
hat  he  saw  Norcross'  manager,  and  Norcross  advised 
ay  or  two,  and  see  what  would  happen,  but  no  written 
an  extension  of  time  in  writing  was  made.  The  delay 
rding  to  the  clear  weight  of  the  evidence,  until  the 
y^hing-was  done,  upon  which  day  Mertz  &  Gibb  were 
nless  they  procured  men  on  the  next  day,  Norcross 
■ge  of  the  work  himself.  They  made  no  answer  to  this 
II,  and,  so  far  as  appears,  never  made  any  attempt  after 
;  the  work. 

ite  apparent  that  the  cause  of  the  strike  was  through 
Jertz  &  Gibb.  What  men  he  had  at  work  were  work- 
ling  when  Mertz  himself  called  the  plasterers'  delegate 
furnishing  Norcross  with  men  to  fill  up  the  cracks  in 
Norcross  had  again  and  again  called  on  Mertz  &  Gibb 

work.  They  had  refused.  Norcross  had  given  them 
:r  the  contract  that,  in  case  of  their  continued  refusal, 
I  do  that  work.     Mertz  &  Gibb  had  still  refused,  and 

perfect  right  to  do  the  work.  The  question  as  to  who 
it  was  to  be  determined  thereafter.  It  certainly  was  no 
tz  &  Gibb  to  interfere  with  Norcross  in  doing  the  work, 
)lasterers'  association  to  account  because  they  allowed 
0  that  work.  According  to  Mertz's  own  account,  his 
:  delegate  in  consequence  of  that  dispute  was  the  cause 

It 'certainly  cannot  be  said  that  such  a  strike  was 
fault  of  his."  Norcross  was  constructing  an  expensive 
icessity  of  the  situation  requiring  that  the  various  sub- 
uld  keep  up  with  their  work.  Mertz  &  Gibb's  delay 
ance  of  their  contract  had  been  the  cause  of  remon- 
emonstrance  from  Norcross,  and  certainly  there  must 
e  time  at  which  the  situation  absolutely  required  Nor- 
le  work  out  of  their  hands  and  complete  it.  Here  the 
IS  suddenly  brought  to  a  stop  by  the  men  refusing  to 
r  Mertz  &  Gibb,  and  this  refusal  brought  on  by  the  un- 
unjustifiable  complaint  of  Mertz  that  Norcross  had  been 
iin  men  to  do  his  own  work  without  the  consent  of 
Mertz  &  Gibb  never  did  make  up  their  dispute  witli 

so  far  as  appears,  were  never  thereafter  able  to  com- 
;  and  I  think  that,  upon  the  overwhelming  weight  of 
quite  apparent  that  this,  whole  difficulty  was  caused  by 

refusal  and  inability  of  Mertz  &  Gibb  to  complete  the 
had  agreed  to  do,  and  comply  with  their  contract. 
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I  also  think  that,  by  a  great  preponderance  of  evidence,  the  amount 
of  work  that  Mertz  &  Gibb  left  undone  at  the  time  the  contract  was  in 
effect  abandoned  by  them  was  much  in  excess  of  the  amount  which, 
according  to  Mertz's  testimony,  was  unfinished  at  the  time  they  aban- 
doned the  work.  The  whole  testimony  upon  which  the  finding  that 
work  of  the  value  of  $2,800  remained  to  be  done  to  entitle  Mertz  & 
Gibb  to  the  total  amount  to  be  paid  to  them  under  the  contract  was 
based  upon  the  testimony  of  Mertz.  He  testified  as  to  the  work  that 
remained  to  be  completed,  and  that  it  would  cost  $2,800  to  finish  it. 
He  is  contradicted  by  his  letter  that  he  wrote  to  the  defendant  on 
May  1st.  That  letter  pretends  to  give  a  brief  statement  of  the  facts 
showing  the  present  relations  of  the  parties  to  the  contract,  and  says : 

"We  have  performed  all  of  the  work  under  our  contract,  except  about  $8,800 
wortb.  We  are  unable  to  complete  that,  on  account  of  the  abandonment  of 
the  work  by  our  employees.  We  claim  that  this  abandonment  was  without  any 
default  on  our  part  Tou  claim  that  the  abandonment  was  a  strike,  alleged 
to  have  been  induced  by  our  conduct  toward  the  delegate  of  a  labor  union." 

Mertz,  when  confronted  with  this  letter,  admits  that  he  dictated  it; 
that  he  read  it  over,  signed  it,  and  sent  it;  but  he  states  that  he  did  not 
mean  to  say  that  there  was  $8,800  worth  of  work  not  finished,  but  that 
he  was  to  receive  that  amount  from  Norcross  when  the  contract  was 
cwnpleted.  But  the  letter  shows  that  that  -could  not  have  been  his 
meaning.  He  was  speaking  of  the  completion  of  the  contract,  not  of 
the  amount  that  he  would  be  entitled  to  receive  upon  the  completion  of 
the  contract ;  and  from  the  whole  letter  it  is  quite  evident  that  it  was 
written  under  what  he  speaks  of  in  his  letter  as  the  "advice  of  reliable 
counsel."  It  is  not  conceivable  that  a  carefully  prepared  letter,  written 
under  the  advice  of  counsel,  could  have  contained  such  a  mistake  as 
Mertz  seeks  to  show  that  it  contained;  and  in  the  face  of  the  evi- 
dence by  the  defendant  showing  that  a  much  larger  amount  of  work 
was  undone  than  that  testified  to  by  Mertz,  and  that  the  cost  of  doing 
that  work  was  several  thousand  dollars  more  than  the  total  amount 
that  would  have  been  payable  to  Mertz  &  Gibb  by  Norcross  if  they 
had  completed  their  work,  I  do  not  think  that  the  fiilding  that  the  work 
left  undone  amounted  to  $2,800  was  sustained  by  the  evidence. 

Taking  this  controversy  as  it  stands,  the  question  is  whether  the 
plaintiff,  who  furnished  Mertz  &  Gibb  with  materials  to  do  their  work, 
or  Norcross,  who  was  compelled  to  do  the  work  left  undone  by  Mertz 
&  Gibb  at  an  expense  in  excess  of  that  at  which  Mertz  &  Gibb  were  to 
receive,  is  to  bear  the  loss ;  and,  to  impose  a  liability  for  that  loss  upon 
Norcross,  it  must  appear  that  Norcross  did  owe  Mertz  &  Gibb  the 
amount  that  the  plaintiff  claimed  from  Mertz  &  Gibb.  It  seems  to 
me  that  if  Mertz  &  Gibb  had  been  plaintiffs,  and  were  suing  Norcross 
to  recover  a  balance  due  upon  a  contract,  Norcross  could  not  be  held 
liable ;  and,  as  the  plaintiff  can  only  recover  the  amount  that  was  due 
by  Nor<iross  to  Mertz  &  Gibb,  I  think  that  there  was  nothing  due,  and 
that  the  plaintiff  was  not  entitled  to  recover.  The  order  given  by 
Mertz  &  Gibb  in  favor  of  plaintiff,  and  which  was  accepted  by  Nor- 
cross, does  not  justify  a  recovery  against  Norcross,  because,  so  far  as 
appears,  all  moneys  agreed  to  be  paid  to  plaintiff,  except  the  25  per  cent 
of  the  value  of  the  materials  furnished,  had  been  paid,  and,  as  that 
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IS  to  be  paid  out  of  the  amount  due  on  the  last  payment 
Db  when  the  plastering  work  was  finished,  and  as  no  last 
)ecame  due  to  Mertz  &  Gibb,  they  never  having  finished 
work,  nothing  was  due  to  the  plaintiff, 
lat  the  judgment  appealed  from  must  be  reversed,  and 
ered,  with  costs  to  the  appellants  to  abide  the  event    All 


In  re  LONG  ISLAND  LOAN  &  TRUST  CO. 

Appeal  of  SLOAN. 

t,  Appellate  DiTlsion,  Second  Department    March  18,  1904.) 

JF  Tbustee's  Pbopertt  to  Tauanp— Pubuo  Polict. 

J  a  trustee  of  Its  own  property  to  the  trnnt  la  rold  as  against 


■EI.  OF  Beneficiabt— Notice. 

,  "February  1,  1803,  L.  I.  L.  &  T.  Co.,  T.  Donohue  Mtge.  No. 

I  a  report  of  a  trustee  to  a  beneficiary,  was  insufficient  to  give 
the  trustee  had  sold  the  mortgage,  which  previously  belonged 
trust,  so  as  to  forni  the  basis  of  an  estoppel  of  the  beneficiary 
nlng  the  Ui'^lldity  of  the  act 

;  IN  ACCO0NTIRG. 

}n  a  trustee's  accounting  does  not  estop  the  beneficiary  from 
the  validity  of  a  prior  act  of  the  trustee  which  was  not  Uti- 
t  accounting. 

i»  OF  Proof. 

mstee  relies  on  a  decree  In  a  former  accounting  to  estop  the 
'rom  questioning  the  validity  of  a  sale  by  the  trustee  to  the 
rden  is  on  the  trustee  to  show  that  the  question  was  litigated. 

II  to  Open  Decbee. 

>  validity  of  a  sale  by  a  trustee  of  its  property  to  the  tru.st 
;ated  on  an  accounting,  the  refusal  of  the  court  to  open  tlu? 
not  estop  the  beneficiary  from  questioning  the  validity  of  the 
in  a  subsequent  accounting,  the  opening  of  a  decree  being  a 
n  the  discretion  of  the  court 

Surrogate's  Court;  Kings  County, 
in  the  matter  of  the  judicial  settlement  of  the  account  of 
1  Loan  &  Trust  Company,  as  substituted  trustee  under  a 
lenefit  of  Lillie  G.  Sloan,  created  by  the  last  will  and 
tephen  Garretson,  deceased.  From  a  decree  judiciall_\ 
ounts  of  the  trustee,  the  beneficiary  appeals.  Reversed. 
re  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JEXKS, 
),  and  HOOKER,  JJ. 

lidgway,  for  appellant. 

graham,  for  respondent.  i 


;    ■; 


RD,  J.  Stephen  Garretson,  by  his  last  will  and  testa- 
i  trust  fund  for  the  benefit  of  Lillie  G.  Sloan,  and  upon 
;rust  fund  was  to  be  divided  among  her  children.  The 
,oan  &  Trust  Company  is  the  substituted  trustee,  and 
from  a  decree  made  in  an  intermediate  accounting  by 
-6 
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the  trustee,  whereby  the  trustee's  account  covering  the  period  from 
Tune  20,  1898,  to  February  28,  1903,  was  "sustained  in  every  respect." 
The  life  tenant-objected  to  the  account,  and  urged  before  the  learned 
Surrogate's  Court  that  a  certain  piece  of  real  estate  known  as  "No.  1459 
Fulton  Street,  Brooklyn,"  inventoried  by  the  trustee  in  its  account  at 
$9,106.61,  be  adjudged  to  be  the  proper^  of  the  trustee,  and  the  trus- 
tee be  adjudged  to  repay  to  the  trust  fund  the  amount  at  which  it  is 
inventoried,  with  interest  at  6  per  cent,  from  the  time  of  the  foreclo- 
sure, less  such  income  therefrom  as  may  have  been  paid  to  the  appellant. 
It  seems  that  the  principal  of  this  trust  fund  amounts  to  $28,556.63, 
and  that  when  it  came  into  the  hands  of  the  present  trustee  in  1889 
it  was  all  invested  in  bonds  and  mortgages.  On  the  4th  of  June,  1888, 
the  present  trustee,  in  pursuance  of  its  own  business,  had  made  six 
mortgage  loans  of  $8,000  each  to  Thomas  Donohue  on  six  four-story 
houses  erected  on  lots  20  by  100  feet,  situated  on  the  southerly  side  of 
Fulton  street,  just  east  of  Brooklyn  avenue.  With  these  mortgages  in 
its  possession,  the  executive  committee  of  the  board  of  trustees  of  the 
Long  Island  Loan  &  Trust  Company  in  1893  adopted  the  following 
resolution : 

"Resolved,  that  In  coDBeqnence  of  the  difficulty  of  procuring  satisfactory 
bonds  and  mortgages  for  the  uninvested  funds  held  by  this  company  as  trustee, 
etc.,  the  following  bonds  and  mortgages,  being  the  property  of  the  company, 
shall,  after  the  first  of  February  next,  be  held  for  the  different  trusts,  as  named 
below,  Tlz. :  Bond  of  T.  Donohue,  No.  3,  amount,  $7,800,  for  the  trust  of  LiUie 
G.  Sloan,"  etc. 

There  appears  to  have  been  no  other  transfer  of  this  mortgfage  to  the 
trust  fund  created  for  Lillie  G.  Sloan,  and  the  life  tenant  urges  with 
great  force  that,  assuming  this  to  have  been  a  sale  to  the  trust  by  the 
trustee,  it  is  in  violation  of  the  public  policy  of  this  state,  which  forbids 
a  trustee  dealing  with  the  trust  estate  botti  as  buyer  and  seller.  Sub- 
sequent to  this  resolution,  which  did  not  convey  the  mortgage  to  the 
trustee,  and  on  the  7th  day  of  August,  1894,  the  Long  Island  Loan  & 
Trust  Company  began  an  action  for  the  foreclosure  of  this  mortgage 
in  its  own  name,  and  not  as  a  trustee.  Judgment  of  foreclosure  and 
sale  was  entered  November  12,  1894,  and  cm  tiie  nth  day  of  December, 
1894,  the  mortgaged  premises  were  sold  at  public  auction  by  the  sher- 
iff of  Kings  county,  and  purchased  by  the  Long  Island  Loan  &  Trust 
Company,  and  the  same  were  transferred  to  the  said  omipany  in  its 
own  right  in  fee  simple,  and  not  as  trustee.  What  the  life  tenant  de- 
mands, and  what  she  is  entitled  to  if  she  is  not  estopped  to  assert  her 
rights,  is  that  this  piece  of  property  shall  be  adjudged  to  belong,  as 
it  does,  to  the  trustee,  and  that  the  trust  fund  shall  be  made  good,  with 
interest  at  6  per  cent.,  less  any  income  which  may  have  been  paid  to 
the  life  tenant.  The  transaction  on  the  part  of  this  trustee,  no  matter 
what  degree  of  good  faith  may  have  been  back  of  the  resolution  of 
1893,  is  counter  to  public  policy.  Trustees  cannot  be  permitted  to 
deal  with  trust  funds  in  the  dual  capacity  of  buyer  and  seller.  It  has 
long  been  settled,  and  upon  principles  which  cannot  be  controverted, 
that  a  trustee  cannot  deal  in  his  own  behalf  with  the  funds  intrusted  to 
his  charge  for  the  benefit  of  another.  He  can  neither  purchase  the  trust 
funds  for  himself  nor  exchange  them  for  his  own  property.    "Acker- 
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4  Barb.  626,  649 ;  Smith  v.  Hewlett,  29  App.  Div.  182, 
910. 

ppear  to  be  seriously  contended  that  the  trustee  had  a 
ith  the  trust  fund  in  the  manner  which  it  is  agreed  was 
urged  that  the  life  tenant  has  ratified  the  action  of 
has  been  estopped  by  a  former  decree.  It  appears  that 
stee  made  a  report  to  her,  in  which  appears  this  entry : 
k)3,  L.  I.  L.  &  T.  Co.,  T.  Donohue  Mtge.  No.  3,  $7,800." 
vas  calculated  to  give  the  life  tenant  notice  of  the  state 
is  now  developed  it  is  difficult  to  understand,  and  we 
the  opinion  that  it  did  not  serve  any  such  purpose. 
ion  on  the  part  of  a  cestui  que  trust  is  set  up,  it  must 

■  that  the  cestui  que  trust  knew  all  of  the  facts,  but  that 
iformed  of  her  rights  under  the  law ;  that  she  had  been 
)Osition  which  a  court  of  equity  would  make  under  the 
Smith  V.  Howlett,  29  App.  Div.  190,  51  N.  Y.  Supp. 
ir  V.  Brimmer,  74  N.  Y.  539,  554.  There  was  no  ratifi- 
irt  of  the  life  tenant,  and  we  are  persuaded  likewise  that 
me  21,  1898,  is  not  a  bar  to  this  appeal. 

iccounted  in  1898,  but  none  of  the  questions  here  raised 
e  in  that  proceeding,  and  the  decree  on  that  accounting 
trustee  only  as  to  the  assets  directed  to  be  distributed 
the  amount  of  the  trust  estate.  As  the  trustee  claims 
ave  worked  an  estoppel,  the  burden  of  proof  is  upon  the 

■  clearly  that  the  question  in  issue  in  this  case  was  liti- 
rmined  in  the  former  actijn  (Rudd  v.  Cornell,  171  N. 
N._E.  823,  and  authority  there  cited),  and,  having  failed 
le  life  tenant  is  not  estopped  to  assert  her  rights  at  this 
he  position  of  the  trustee  changed  by  the  fact  that  the 
e  a  motion  in  May,  1903,  to  open  the  decree  of  August. 
the  matters  here  involved  were  set  up  as  a  reason  for 
•mer  decree.  The  opening  of  the  former  decree  rested 
1  of  the  learned  surrogate,  and,  as  the  former  decree  did 
settle  any  of  the  questions  which  were  urged  on  this 
lial  of  the  motion  did  not  affect  any  substantial  right  of 
and  under  well-established  rules  it  could  not  work  an 

5  accounting.     Button  v.  Smith,  10  App.  Div.  566,  42 

hould  be  reversed,  and  the  life  tenant  should  be  given 
nded.    All  concur,  except  JENKS,  J.,  taking  no  part. 


fk. 


t.) 

STRAUSS  V.  NEW  TORK,  N.  H.  &  H.  R.  CO. 

t.  Appellate  Division,  Second  Department    March  15,  1904.) 

}NQrui.  Act— INJTJET  in  Foreign  State — Siuilabitt  of  Stat- 

onn.  1887,  tit  IS,  c  73,  §  1008,  providing  that  actions  for  lu- 

person,  resulting  In  death,  shall  survive  to  the  executor  or 

r,  is  sufficiently  similar  to  Code  Civ.  Proc.  §  1902,  conferring 

cutor  or  administrator  the  right  to  maintain  a  suit  for  wroug- 
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fully  causlnsf  the  death  of  decedent,  that  an  action  may  be  maintained  in 
New  York  for  the  death  of  a  person  caused  by  Injuries  received  in  Con- 
necticut 

2.  Same— RAII.BOADB— Defectivb  Cab  or  Another  Company. 

A  railroad  company  Is  liable  for  the  death  of  an  employe  from  injuries 
caused  by  the  defectiTe  condition  of  cars  in  its  use,  but  belonging  to 
another  corporation. 

3.  Master  and  Servant— Concttbbent  Neouoence  or  Fei,W)W  Servant. 

Where  a  master  Is  negligent,  the  fact  that  an  Injury  to  a  servant  was 
partly  due  to  the  negligence  of  a  fellow  servant  does  not  bar  a  recovery 
against  the  master.  ' 

Appeal  from  Special  Term,  Dutchess  County. 

Action  by  lona  Strauss,  as  administratrix  of  John  Strauss,  deceased, 
against  the  New  York,  New  Haven  &  Hartford  Railroad  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

William  H.  Wood,  for  appellant. 
Walter  C.  Anthony,  for  respondent. 

WILLARD  BARTLETT,  J.  The  plaintiff's  intestate,  a  brakeman 
in  the  employ  of  the  defendant,  was  killed  while  at  work  upon  one  of 
its  trains  in  the  state  of  Connecticut.  His  death  occurred  while  the 
person  in  charge  of  the  train  was  endeavoring  to  couple  two  freight 
cars  belonging  to  the  Baltimore  &  Ohio  Railroad  Company.  The 
brake  at  which  the  deceased  was  stationed  was  at  the  end  of  one  of 
these  cars,  so  that  he  had  to  stand  between  the  cars  to  operate  it. 
Along  the  top  of  each  car  was  a  running  board.  These  boards  pro- 
jected over  the  roofs  of  the  cars,  so  that  when  they  came  together 
there  was  a  space  of  but  four  inches  between  the  ends  of  the  Iwards. 
The  plaintiff's  intestate  was  caught  between  these  ends  as  the  cars 
came  together,  and  sustained  injuries,  from  the  effects  of  which  he 
died. 

The  complaint  was  dismissed  at  the  close  of  the  plaintiff's  case  upon 
three  grounds :  •  (i)  Because  the  statute  of  Connecticut  permitting  a 
recovery  for  negligently  causing  the  death  of  a  person  was  deemed  to 
be  essentially  different  from  the  statute  on  the  same  subject  in  this 
state ;  (2)  because  the  proof  was  regarded  as  insufficient  to  charge  the 
defendant  with  negligence ;  and  (3)  because  the  evidence  showed  that 
the  cars  came  together  at  the  rate  of  six  or  seven  miles  an  hour,  indicat- 
ing negligence  on  the  part  of  the  operator  of  the  train,  a  fellow  servant 
of  the  deceased. 

The  dismissal  of  the  complaint  cannot  be  sustained  on  any  of  these 
grounds.  It  is  true  that  the  Connecticut  statute  set  out  in  the  record 
is  not  exactly  like  ours.  It  provides  that  actions  for  injury  to  the  per- 
son, whether  the  same  do  or  do  not  instantaneously  or  otherwise  result 
in  death,  shall  survive  to  the  executor  or  administrator  of  the  person 
killed.  Section  1008,  Gen.  St.  Conn.  1887,  tit  18,  c.  73.  Our  statute, 
on  the  other  hand,  confers  upon  the  executor  or  administrator  a  right 
to  maintain  a  suit  for  wrongfully  or  negligently  causing  the  death  of 

9  2.  See  Master  and  Servant,  vol.  34,  Cent  Dig.  {{  195,  236L 
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ithout  the  use  of  any  language  indicating  that  the  cause 
survival  of  that  which  the  injured  party  might  have 
ry  had  not  been  fatal.  Code  Civ.  Proc.  §  1902.  This 
ever,  does  not  prevent  the  case  from  falling  within  the 
oden  V.  W.  N.  Y.  &  P.  R.  Co.,  126  N.  Y.  10,  26  N.  E. 
A..  458,  22  Am.  St.  Rep.  803,  to  the  effect  that  art  action 
3  the  person  in  another  state,  dependent  upon  a  statute, 
ned  here  on  proof  that  the  statute  of  the  state  in  which 
irred  is  similar  to  our  own.  In  Leonard  v.  Columbia 
ion  Co.,  84  N.  Y.  48,  38  Am.  Rep.  491,  the  plaintiff's 
illed  by  a  boiler  explosion  in  Connecticut,  and  the  Con- 
in  force  at  the  time  of  the  accident  there  under  consid- 
to  have  been  essentially  the  same  as  it  is  now,  in  respect 
mce  of  an  action  for  negligently  causing  death.  The 
lis  there  held  that  it  was  not  necessary  that  the  statutes 
sely  alike;  saying,  per  Miller,  J.: 

I  this  state  1«  certainly  of  the  same  nature,  and  the  similarity 
horize  the  conclusion  that  It  Is  founded  upon  the  .same  prln- 
es  the  same  general  attributes,  as  the  statutes  of  Connecticut 
cited.  The  same  remedy  was  to  be  accomplished,  and  an 
lie  different  provisions  evinces  an  agreement  !n  both  of  the 
eir  main  features,  and  that  they  are  substantially  alike  and 
rt  as  to  the  survivorship  of  the  action.  In  fact,  when  there 
tea,  Instead  of  the  common  law,  the  right  to  recover  damages 
the  same  as  If  the  common  law  In  both  states  relating  to  the 
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ficiency  of  the  proof  to  make  out  a  prima  facie  case  of 
inst  the  defendant,  notwitlistanding  the  fact  that  the 
which  occasioned  the  accident,  belonged  to  another  cor- 
lecessary  only  to  cite  Gottlieb  v.  N.  Y.,  L.  E.  &  VV.  R. 
t62,  3  N.  E.  344- 

ion  that  the  defendant  is  absolved  from  liability  because 
large  of  the  train  operated  it  carelessly,  by  allowing  the 
Dgether  when  moving  at  too  rapid  a  rate,  ignores  the 
!  the  proof  establishes  negligence  on  the  part  of  the  mas- 
t  the  injury  was  partly  due  to  the  negligence  of  a  fellow 
it  bar  a  recovery  against  the  master.  Ellis  v.  N.  Y.,  L. 
.,  95  N.  Y.  546;   Stringham  v.  Stewart,  100  N.  Y.  516, 

was  enough  evidence  to  take  this  case  to  the  jury,  and 
>r  to  dismiss  the  complaint. 

irsed  and  new  trial  granted;  costs  to  abide  the  event    All 


NELSON  V.  YOUNG  et  al. 

t,  Appellate  Division,  Second  Department    March  4,  1904.) 

JKCTIONS— Questions  Raised. 

objection  to  an  answer  stating  that  deceased's  wages  "would 
"  was  aimed  at  the  conjectural  character  of  the  answer,  and 
!  an  objection  to  the  finished  answer  as  to  the  union  scale  of 
le  ground  that  there  was  no  proof  that  deceased  was  a  union 
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man,  where  tbe  question  was  as  to  the  wages  of  the  class  of  men  to  whfcb 
deceased  belonged,  and  did  not  call  for  any  reference  to  union  wages. 

2.  Sake— Wages— Union  Scaix. 

A  witness  may  give  tbe  union  scale  of  wages  as  a  ground  for  his  con- 
clusion as  to  the  probable  wages  of  a  person  injured,  although  there  is  no 
proof  that  such  person  was  a  union  man. 

8.  Sahb— Objections— GB0T7NDB— Absence  of  Paoor. 

In  an  action  against  a  building  contractor  for  injuries  to  a  servant  of  a 
subcontractor  caused  by  tbe  fall  of  a  building,  testimony  of  a  statement 
made  to  defendant  that  the  building  was  unsafe  was  not  objectionable  on 
the  ground  that  defendant  was  not  doing  any  of  the  worls:,  or  that  all  the 
work  was  sublet,  in  the  absence  of  any  evidence  as  to  such  fact 

4,  Sebvant'b  Injdbies— Notice  or  Defects— Eviuence. 

Where  an  employ^  of  a  subcontractor  was  injured  by  the  tall  of  a  build- 
ing, evidence  that  some  weeks  before  the  accident  the  superintendent  of 
tbe  building  notified  defendant,  the  building  contractor,  that  the  building 
was  unsafe,  was  competent  on  the  issue  of  notice  to  defendant. 

5.  Sake— Condition  of  Pbeuibxb—Bvidxncb— Remoteness. 

Where  a  building  fell,  pending  construction,  whereby  an  employ6  was 
injured,  evidence  as  to  the  condition  of  the  building  some  six  weeks  before 
tbe  accident  is  not  too  remote  to  show  Its  condition  at  the  time  of  tbe 
accident 

&  Same — AppeaI/— Revebsibu:  Ebbob— Admission  of  Evidence. 

The  admission  of  evidence  as  to  the  condition  of  a  building  some  six 
weeks  before  injuries  received  by  its  fall  is  not  so  erroneous  as  to  require 
a  reversal. 

7.  Same— Evidence— Questions  Impbopeblt  Answebed— Remedy. 

A  question  as  to  what  witness  did  in  the  building  the  Monday  following 
the  accident  was  not  objectionable  as  calling  for  the  condition  of  the  build- 
ing on  that  day,  and  If  the  answer  described  the  condition  the  remedy  was 
to  strike  it  out 

&  Witness— Bxpebt  Testimony— Cross-examination. 

Where,  after  the  fall  of  a  building  in  process  of  reconstruction,  an 
official  who  examined  tbe  same  testified  for  plaintiff  as  to  its  condition, 
a  question  on  cross-examination  as  to  "what  was  your  conclusion"  was 
properly  excluded  as  not  a  proper  subject  for  expert  testimony. 

8.  Same— Expert  Testimony— Length  of  Span. 

It  is  competent  for  a  witness  to  testify  as  to  whether  27  feet  is  an  un- 
usually long  span,  as  such  fact  is  not  a  matter  of  common  knowledge. 

10.  Sebvant'8  iNnntiES— Evidence— Cboss-Examination. 

In  an  action  for  servant's  Injuries,  a  question  on  cross-examination  as 
to  whether  the  general  contractor  (defendant)  was  responsible  to  witness 
as  representative  of  the  owner  for  carrying  out  the  contract  was  not  ob- 
jectionable where  witness  had  testified  on  the  direct  that  it  was  his  duty 
to  see  that  the  plana  were  being  carried  out  and  If  they  were  not  carried 
out  to  notify  the  general  contractor. 

11.  Same— Instbuctions— Harmless  Ebbob. 

A  charge  that  if  it  was  the  duty  of  defendant  to  furnish  shoring  in  a 
building,  and  if  it  was  negligence  to  omit  to  furnish  shoring,  defendant 
would  be  liable,  in  the  absence  of  contributory  negligence  or  assumption 
of  risk,  was  harmless,  where  at  defendant's  instance  the  court  subse- 
quently charged  that  to  find  defendant  responsible  the  Jury  must  find  some 
act  of  personal  negligence  on  his  part  which  caused  the  accident  inde- 
pendent of  all  other  causes. 

12.  Same— Duties  of  Co  ntbactob— Shoeing  fob  Buii.dinos. 

The  duty  of  shoring  a  building  rests  on  the  contractor  as  against  sub- 
contractors, in  the  absence  of  proof  to  the  contrary. 


f  6.  See  Master  and  Servant  vol.  34,  Cent  Dig.  S  916. 
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iNTBACr  BETWEEN  OWNEB  AND  CONTBACTOB— ErTECT  OW  SXBAN- 
8TBTTCTION8. 

ge  that  the  contract  between  the  owner  of  a  building  and  the  con- 
lerolved  on  the  latter  the  reconstruction  of  the  building  with 
>  the  workmen  and  the  public  la  subject  to  crlttclsm  as  to  the 
the  contract  upon  strangers. 

ABiLrrT  OF  CoNTBAcroBS— Pebsonai,  Neouoence. 
Br  to  find  a  contractor  responsible  to  a  person  working  for  a  sub- 
ir  on  the  reconstruction  of  a  building,  tiiere  must  be  some  act  of 
negligence  on  the  part  of  the  contractor  which  caused  the  acd- 
ependent  of  all  other  causes. 

om  Trial  Term,  Kings  County. 

r  Matilda  Nelson,  as  administratrix,  etc.,  against  William 
>leaded  with  others.  From  a  judgment  for  plaintiff,  and 
ler  denying  a  new  trial,  defendant  appeals.    Affirmed. 

.  Jones  (Harford  T.  Marshall,  on  the  brief),  for  appellant 
irvey  Field  (J.  Edward  Swanstrom  and  Conrad  Saxe  Keyes, 
),  for  respondent 

J.  The  plaintiff's  intestate  was  a  servant  of  a  subcontractor 
idant  Mr.  Young,  impleaded.  Mr.  Young  was  a  contractor 
mstruction  of  a  building.  During  the  work  the  interior  of 
',  collapsed,  and  the  intestate,  working  therein,  was  thereby 
;  testimony  tending  to  show  that  this  collapse  was  due  to  • 

•ing,  and  the  responsibility  of  Mr.  Young  therefor  justified 
ion  of  the  case  to  the  jury,  and  I  see  no  warrant  for  disturb- 
lusion  upon  the  facts. 

led  counsel  for  the  appellant  assigns  many  errors,  both  in 
and  in  the  charge.  The  brother  of  the  intestate  having 
.t  the  intestate  was  as  good  a  structural  iron  worker  and 
r  as  "can  be  made,  *  *  *  that  is,  the  general  run  of 
isked :  "Q.  Now,  can  you  tell  us  what  wages  that  class  of 
tting  now?  A.  My  brother's  wages  would  be  — ."  Gen- 
oa was  thereupon  interposed  and  overruled,  with  an  ex- 
he  witness  answered :    "A.  Four  dollars  and  a  half  a  day, 

Well,  four  dollars  is  the  run  of  the  wages — is  the  union  • 

jes.  Well,  a  man  that  does  a  little  extra  work  like  that,  tak- 
a  gang,  at  times  has  the  privilege  of  getting  a  little  more.  i 

did  occasionally  teike  care  of  a  gang — sometimes."    It  is 
there  is  no  proof  that  the  plaintiff's  intestate  was  a  union 
0  supposition  that  he  would  become  one,  and,  further,  that  ,_ 

ce  was  incompetent,  in  the  face  of  the  proof  that  the  wages  * 

intestate  were  $3.25  a  day.  But  the  form  of  the  objection 
e  the  question  now  presented.    It  was  a  general  objection  ' 

lished  sentence:    "My  brother's  wages  would  be  — ,"  evi-  ., 

d  at  the  opinionative  or  conjectural  character  of  the  answer.  ; 

n  simply  assumes  that  the  brother  would  have  continued  to  *■ 

ame  class  of  workmen,  would  have  had  employment,  and  {* 

received  pay  for  his  services  equal  to  that  of  his  fellows.    I  ' 

5  within  the  rule  of  Fajardo  v.  N.  Y.  Central  &  H.  R.  R.  R.  :; 

p.  Div.  354,  358,  82  N.  Y.  Supp.  912,  and  not  within  the 
thereof.    'The  question  did  not  call  for  any  reference  to  ^ 
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union  wages.  No  objection  was  made  to  that  reference;  no  motion 
was  made  to  strike  it  out.  The  witness  did  not  testify  that  the  intestate 
would  have  received  $4.50  because  he  would  have  been  a  union  man. 
His  answer  is  positive :  "Four  dollars  and  a  half  a  day,  at  the  least" 
He  states  a  fact — not  even  that  union  wages  are  $4.50,  but  that  $4 
is  the  run — the  average — the  union  scale.  This  is  far  from  saying 
that  the  intestate  would  have  received  $4.50  a  day  because  he  would 
have  become  a  union  man.  Undoubtedly  the  rates  of  wages  are  more 
or  less  regulated  by  trades  unions,  whether  paid  to  union  men  or  to 
nonunion  men.  And  it  cannot  be  said  that  it  was  error  to  permit  the 
witness  to  give  a  ground  for  his  conclusion  or  to  form  a  conclusicm 
as  to  the  rate  then  payable  to  nonunion  men  upon  the  basis  of  the  pre- 
vailing rate  among  the  union  men.  The  authorities  cited  by  the  appel- 
lant refer  to  the  compensation,  salary,  wages,  or  stipend  which  would 
have  been  paid,  provided  the  intestate  was  promoted  or  was  advanced 
to  a  higher  class  of  employes,  or  went  into  some  other  business  or  call- 
ing. That  is  but  a  possibility,  and  such  proof  is  but  problematical; 
but  in  this  case  the  question  merely  relates  to  the  wages  payable  to  a 
man  about  35  years  old,  assuming  that  he  would  have  continued  in 
the  same  status.  The  only  problematical  elements  are  continuance  of 
life  and  an  opportunity  to  labor  on. 

A  witness  testified  that  about  six  weeks  before  the  accident  he  heard 
Decker,  the  superintendent  for  one  of  the  subcontractors,  tell  Young. 
the  defendant,  in  answer  to  an  order  by  Young  as  to  the  hoisting  of 
certain  beams,  that  the  building  was  already  unsafe.  .  Objection  was 
made  and  exception  was  taken  after  the  testimony  was  given,  and 
when  the  court  asked  for  the  ground  of  the  objection  the  counsel  re- 
plied that  they  contended  that  Mr.  Young  was  not  doing  any  of  the 
work,  and  all  of  the  work  was  sublet.  As  there  was  not,  then,  a  par- 
ticle of  proof  of  this,  the  objection  was  not,  then,  well  taken  to  this 
testimony,  which  was  competent  on  the  subject  of  notice  to  Mr.  Young. 

A  witness  testified  that  he  went  into  the  building  about  six  weeks  be- 
fore the  accident.  He  was  then  stopped  by  the  objection  that  the  condi- 
tion of  the  building  at  that  time  was  too  remote  as  throwing  any  light 
upon  the  condition  at  the  time  of  the  accident.  The  objection  was 
overruled,  under  exception.  Bearing  in  mind  the  form  of  the  ob- 
jection, I  think  that  it  was  not  reversible  error  to  receive  the  evidence. 
Of  course,  the  negligence  must  be  determined  by  the  condition  of  the 
building  at  the  time  of  the  accident.  There  are  authorities  which  for- 
bid evidence  of  the  condition  of  the  locus  in  quo  prior  to  the  accident. 
But  it  must  be  remembered  that  here  was  a  continuous  work  of  radical 
reconstruction  which-  required  the  removal  and  change  of  almost  the 
entire  interior  of  the  building.  The  work  was  one  of  degrees,  and  had 
progressed  irom  day  to  day  up  to  the  removal  of  partitions  and  the  cut- 
ting of  chases.  To  show  the  condition  of  the  continuous  work  at  any 
given  time,  even  six  weeks  before,  was  not  "too  remote  to  throw  an)- 
light  on  the  condition  of  tlie  building  at  the  time  of  the  accident." 
The  objection  was,  as  it  were,  to  a  description  of  a  stage  in  progressive 
work,  which  enlightened  the  jury  as  to  its  character  and  progress. 
Moreover,  the  history  of  the  work  from  that  time  up  to  the  time  of  the 
accident  was  put  before  the  jury,  as  well  as  tlie  condition  of  the  building 
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n  the  time  of  the  fall.  I  think  it  cannot  be  said,  in  any  event,  that  the 
ruling  was  so  erroneous  as  to  require  a  reversal.  See  Keatley  v. 
I.  C.  Railway,  94  Iowa,  688,  689,  63  N.  W.  560, 

There  is  no  objection  in  the  record  to  the  proof  of  a  prior  accident 

It  is  also  argued  that  it  is  improper  to  admit  evidence  as  to  the 
condition  of  the  building  on  Monday  following  the  Saturday  when  the 
accident  occurred.  But  this  question  is  only  presented  by  a  ruling  upon 
the  question :  "Q.  And  on  Monday,  what  did  you  (the  witness)  and 
Bowman  do  in  the  building?"  The  objection  taken  was:  "We  object 
to  what  was  done  on  Monday  after  the  accident,  because  the  conditions 
were  materially  changed."  The  question  did  not  call  for  the  c<Midition 
of  the  building.  If  the  answer  described  it,  the  remedy  was  to  strike 
it  out.  Mr.  Cole,  an  official  who  examined  the  building  after  the 
accident,  was  called  by  the  plaintiff.  On  cross-examination,  he  was 
asked:  "What  was  your  conclusion?"  "Objected  to  as  incompetent, 
irrelevant,  and  immaterial.  If  he  wishes  to  put  him  on  as  his  expert 
here,  it  is  not  competent  now."  The  objection  was  sustained  under  ex- 
ception. I  think  that  the  ruling  may  be  upheld  under  Van  Wycklen 
V.  City  of  Brooklyn,  118  N.  Y.  424,  24  N.  E.  179,  and  Dougherty  v. 
Milliken,  163  N.  Y.  527,  57  N.  E.  757,  79  Am.  St.  Rep.  608.  See,  too, 
Pursley  v.  Edge  Moor  Bridge  Works,  56  App.  Div.  71,  67  N.  Y.  Supp. 
719,  and  cases  cited;  affirmed  168  N.  Y.  589,  60  N.  E.  11 19. 

As  to  the  specific  question  as  to  the  chases,  or  recesses,  the  answer 
was  not  stricken  out.  It  was  competent  for  the  witness,  Mr.  Hull,  to 
testify  whether  27  feet  was  an  unusually  long  span.  This  is  not  a  mat- 
ter of  common  knowledge.  If  it  was,  it  was  not  reversible  error. 
Miller  v.  Erie  R.  R.  Co.,  34  App.  Div.  217,  54  N.  Y.  Supp.  606. 

The  propriety  of  the  cross-examination  of  Mr.  Young  as  to  the 
shoring  of  the  building  is  not  presented  save  by  an  objection  to  the 
question  whether  it  is  not  a  constant  practice  in  New  York  to  continue 
doing  business  in  buildings  which  are  being  reconstructed,  and  whether 
it  was  not  possible  in  all  cases  to  keep  floors  by  shoring  them,  so  that 
they  will  not  fall  down.  The  first  question  was  not  of  material  im- 
portance, and  the  second  the  witness  did  not  answer.  The  question  put 
to  the  architect,  Mr.  Cornell,  on  cross-examination :  "Q.  And  the  gen- 
eral contractor  was  responsible  to  you  as  the  representative  of  the 
owner  for  the  carrying  out  and  fulfillment  of  all  the  terms  of  the  con- 
tract and  specifications?"  was  not  objectionable  in  view  of  the  fact 
that  the  witness  had  testified  on  the  direct:  "I  would  when  I  went 
there  look  the  building  over  to  see  that  the  plans  and  specifications  were 
being  carried  out.  And  if  they  were  not  carried  out,  I  would  notify 
the  general  contractor.  The  general  contractor  was  Mr.  Young." 
The  subsequent  questions  as  to  the  meaning  of  the  shoring  clause 
is  not  harmful,  for  the  reason  that  the  answer  is  plainly  the  correct  in- 
terpretation of  the  clause  in  question. 

The  request  charged  under  exception  as  follows :  "If  the  jury  find 
that  the  absence  of  the  shoring  in  the  building  contributed  to  produce 
its  collapse,  and  that  it  was  the  duty  of  the  defendant  Young  to  furnish 
whatever  shoring  was  to  be  done  in  the  building,  and  if  they  further 
find  that  it  was  negligent  for  the  person  whose  duty  it  was  to  furnish 

shoring  to  omit  to  do  so,  they  may  hold  the  defendant  Young  liable 
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in  the  absence  of  contributory  negligence  or  assumption  of  risk  c«i  the 
part  of  the  intestate" — ^is  perhaps  subject  to  verbal  criticism,  but  it  is 
innocuous  in  view  of  the  fact  that,  at  the  instance  of  the  learned  counsel 
for  the  appellant,  the  court  subsequently  charged  "that  to  find  defend- 
ant Young  responsible  the  jury  must  find  some  act  of  personal  n^li- 
gence  on  his  part  which  caused  the  accident,  independent  of  all  other 
causes."  The  request:  "In  the  absence  of  stipulations  or  contracts 
devolving  the  work  of  shoring  the  building  upon  a  subcontractor,  the 
duty  of  shoring  rested  upon  the  principal  ccmtractor" — ^was  not  erro- 
neous. The  charge  is  not  that  the  contractor  was  bound  to  shore  the 
building  as  matter  of  law,  but  that  the  duty  of  shoring  rested  upon  the 
contractor  as  against  subcontractors,  in  the  absence  of  any  proof  to  the 
contrary.  It  certainly  did  not  rest  upon  the  owner.  Burice  v.  Ireland. 
i66  N.  Y.  305,  312,  59  N.  E.  914.  It  certainly  did  not  presumably  rest 
upon  any  subcontractor.  The  charge  as  to  the  hazards,  originally 
made,  is  an  adoption  of  the  headnote  of  Davidson  v.  Cornell,  132  N.  Y. 
228,  30  N.  E.  573.  If  it  be  open  to  the  rather  subtle  criticism  made, 
the  court  charged  the  law  in  the  following  request.  The  request  to 
charge :  "The  contract  between  the  owner  and  the  defendant  Young 
devolved  upon  Young  the  duty  of  accomplishing  the  result  intended,  to 
wit,  the  reconstruction  of  the  building  with  safety  to  the  workmen 
and  the  public" — is  open  to  criticism  as  to  the  effect  of  the  contract  up- 
on strangers  thereto.  Cochran  v.  Sess,  168  N.  Y.  372,  61  N.  E.  639. 
But  the  court,  at  the  appellant's  request,  thereafter  charged:  "Any 
provision  in  the  contract  between  the  defendant  Young  and  the  owners 
of  the  building  as  to  the  eventual  liability  for  damages  does  not  inure 
to  any  benefits  to  the  plaintiff  in  this  action."  The  other  requests  do 
not  require  particular  comment.  The  learned  counsel  for  the  appel- 
lant sums  up  his  objections  as  follows: 

"Taking  as  a  whole  the  Instractlons  given  over  exception  and  those  refused, 
it  certainly  seems  apparent  that  the  jury  were  saturated  with  the  Idea  (1) 
that  Young  was  an  absolute  insurer  for  the  safety  of  tie  plaintiff's  intestate: 
(2)  that  he  was  responsible  to  the  plaintiff  under,  pursuant  to,  and  because  of 
bis  contract  with  the  owner,  to  which  the  decedent  was  not  a  party ;  (3)  that 
it  was  his  duty  to  do  the  shoring  at  the  place  where  the  beams  fell,  and  to  see 
that  such  shoring  was  always  in  place ;  (4)  that  he  interfered  with  the  details 
of  the  work  by  giving  orders  in  respect  thereof,  despite  the  whole  of  the  evi- 
dence showing  that  he  only  gave  orders  to  see  that  the  work  conformed  to  the 
plans  and  specifications;  (5)  that  negligence  of  deceased  Is  no  defense,  eren 
though  the  proxlniate  and  concurring  cause ;  (6)  that  assumption  of  risk  en- 
tered into  the  relation  existing  between  Young  and  the  deceased ;  and,  (T1 
most  of  all,  he  was  liable  for  the  negligence  of  the  person  whose  duty  it  was 
to  do  the  shoring,  whomsoever  it  may  have  been." 

(i)  The  court  did  not  finally  charge  that  Young  was  an  absolute  in- 
surer because  it  charged  that,  "to  find  defendant  Young  responsible 
the  jury  must  find  some  act  of  personal  negligence  on  his  part  whicli 
caused  the  accident,  independent  of  all  other  causes."  (2)  The  couri 
finally  charged:  "Any  provision  in  the  contract  between  defendani 
Young  and  the  owners  of  the  building  as  to  the  eventtial  liability  foi 
damages  does  not  inure  to  any  benefits  to  the  plaintiff  in  this  action." 
As  to  (3),  see  the  authorities  cited,  supra.  As  to  (4),  I  think  the  charg( 
was  fairly  within  the  evidence,  especially  in  view  of  Mr.  Young's  ad 
mission  before  the  coroner's  jury.     As  to  (5),  the  court  charged  quiti 
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tndy,  if  it  was  the  proximate  and  concurring  cause  it 
ery.  As  to  (6),  the  court  did  not  charge  that  the  as 
k  entered  into  the  relation,  though  it  did  charge  as 
.  And  as  to  (7),  the  court  finally  charged  correctly : 
lant  Young  responsible,  the  jury  must  find  some  act 
ligence  on  his  part  which  caused  the  accident,  inde- 
ther  causes." 
t  and  order  should  be  affirmed,  with  costs.    All  concur. 


KITCHING  et  aL  T.  BEOWN. 

t.  Appellate  DivlBlon,  First  Department    March  11, 1904.) 

<iT  AGAINST  Erection  of  Tenehent  Houbb— GonsTBUcrioN. 
1  for  an  Injunction  against  the  owner  of  certain  houses  erect- 
luired  nnder  a  covenant  In  a  deed  against  the  erection  of  any 
ase"  on  the  land  conveyed,  to  prevent  their  occupancy,  it  ap- 
lefendaut  had  constructed,  on  land  fronting  163  feet,  three 
^ent  houses,  seven  stories  high,  with  two  apartments  on 
he  structures  are  high-class  buildings  of  their  kind,  and  have 
dences  and  appliances  of  the  best  order  of  such  houses.  Ex- 
Bir  architecture  they  are  of  a  character  and  appearance  corre- 
1  flrst-class  dwelling  houses  In  the  immediate  neighborhood. 
(400,000  was  expended  for  their  erection.  Held,  that  such 
not  within  the  prohibition  of  the  deed. 

h-DKFINmOH. 

p.  2273,  c.  908,  I  17,  defining  a  tenement  house  as  every 
ig,  or  portion  thereof  which  Is  rented,  leased,  let  or  hired 
I,  or  is  occupied,  as  the  home  or  residence  of  more  than  three 
pendently,  doing  their  own  cooking  upon  the  premises,  but 
definition  to  that  particular  act  has  no  application  to  the 
}f  a  covenant  In  the  deed  against  the  erection  of  a  tenement 
land  conveyed. 

P.  J.,  and  McLaughlin,  J.,  dissenting. 

Special  Term,  New  York  County.   • 

eorge  Kitching  and  others  against  Kate  C.  Brown. 

It  for  defendant,  plaintiffs  appeal.    Affirmed. 

pinion,  see  75  N.  Y.  Supp.  768. 

■e  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 

RIEN,  and  LAUGHLIN,  JJ. 

n,  for  appellants. 
■  respondent 

N,  J.  At  the  trial  of  this  cause  at  Special  Term  (75 
8)  the  complaint  was  dismissed  upon  the  merits.  The 
ght  by  owners  of  dwelling  houses  on  the  southerly  side 
t  street,  west  of  West  End  avenue,  in  the  borough  of 
he  city  of  New  York.  Adjoining  the  premises  owned 
,  and  to  the  west  thereof,  are  situated  lots  of  land  be- 
defendant,  upon  which  apartment  houses  have  been 

nts,  vol.  14,  Cent  Dig.  |  169. 
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built  Title  to  the  lots,  both  of  the  plaintiffs  and  of  the  defendant, 
derived  from  conveyances  made  by  the  executors  of  one  Jacob  Hars« 
and  all  such  lots  are  affected  by  a  covenant,  which  is  in  the  followi: 
words : 

"And  the  said  party  of  the  second  part,  for  himself,  bis  heirs  and  assig 
doth -hereby  corenant  to  and  with  the  said  parties  of  the  first  part  tb 
successors  and  assigns,  and  with  the  owners  for  the  time  being  of  the  adjaci 
lots,  jointly  and  severally,  that  neither  the  said  party  of  the  second  part  i 
bis  heirs  nor  assigns,  shall  or  will,  at  any  time  hereafter  erect  any  bnildii 
within  forty  feet  of  the  front  of  said  premises,  except  of  brick  or  stone,  w 
roofs  of  slate  or  metal,  and  will  not  erect  or  permit  upon  any  part  of  a 
premises  any  stable  of  any  kind,  coal  yard,  slaughter  house,  meat  shop,  tall 
chandlery,  steam  engine,  smith  shop,  forge,  furnace,  brass  foundry,  nail 
other  iron  foundry,  or  any  manufacturing  of  glass,  gunpowder,  starch,  gl 
varnish,  vitriol,  ink,  petroleum  or  turpentine,  or  any  cooper's,  carpenter's 
cabinet  maker's  shop,  or  any  establishment  for  tanning,  dressing,  prepar 
or  keeping  skins,  hides  or  leather,  or  any  brewery,  distillery,  sugar  refinery 
bakery,  or  drinking  or  lager  beer  establishment,  circus,  menagerie  or  pnl 
$:bow  or  exhibition  of  animals,  railroad  depot,  railroad  stable,  car,  engine 
tenement  house,  or  any  other  trade,  manufactory,  business  or  calling  wb 
may  be  In  any  way  dangerous,  noxious  or  offensive  to  the  neighboring  Inh 
itants,  and  that  no  building  shall  be  erected  upon  said  lands,  or  any  of  th 
which  shall  contain  any  alley  or  entrance  running  through  them  for  Ingi 
or  egress  to  rear  buildings.  And  It  Is  declared  that  this  covenant  is  a  1 
and  runs  with  said  lands,  and  binds  all  persons  seized  thereof  for  the  time 
ing." 

The  defendant's  property  hag  a  frontage  of  153  feet  on  Sever 
First  street,  and  on  the  west  immediately  adjoins  the  Hudson  Ri 
Railroad.  The  defendant  has  constructed  on  her  property  tliree  m 
em  apartment  houses,  seven  stories  high,  with  two  apartments  on  e; 
floor.  Those  structures  are  high-class  apartment  houses,  and  they  h 
all  the  conveniences  and  all  the  appliances  of  the  best  order  of  si 
houses,  and  externally,  in  their  architecture,  they  are  of  a  charac 
and  appearance  corresponding  with  the  first-class  dwelling  houses 
the  immediate  neighborhood.  They  are  costly  buildings,  the  amo 
expended  in  tlieir  erection  being  about  $400,000.  The  houses  are  cc 
pleted  and  ready  for  occupancy.  The  sole  question  presented 
consideration  on  this  appeal  is  whether  these  structures  of  the  defe 
ant  have  been  put  up  in  violation  of  the  covenant  above  quoted,  : 
are  of  such  a  character  as  to  entitle  the  plaintiffs  to  an  injunction. 

We  have  had  a  covenant  identical  with  this  before  us  in  the  case 
White  V.  Collins  Building  &  Construction  Co.,  82  App.  Div.  i,  81  N. 
Supp.  434,  and  there  the  question  considered  was  the  followi 
"Does  the  covenant  against  nuisances  contained  in  the  deed  of  *  * 
surviving  executors  of  the  last  will  and  testament  of  Jacob  Har; 
M.  D.,  deceased,  *  *  *  dated  June  10,  1873,  prohibit  the  c 
struction  of  a  high-grade  modern  apartment  house?"  In  consider 
that  case  we  endeavored  to  ascertain  the  intention  of  the  parties 
making  the  covenant,  and  the  result  was  that  we  construed  the  wc 
"tenement  house"  in  connection  with  other  interdicted  structures  ; 
uses  of  a  nature  that  would  injure  the  general  character  of  the  nei 
borhood  and  make  it  inappropriate  for  the  residence  of  refined  i 
prosperous  people,  and  it  is  said  in  the  opinion  that  "it  is  comn 
knowledge  that  in  the  year  1873,  ^""^  prior  to  that  time,  modern  ap; 
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rere  unknown  in  the  city  of  New  York."    And  it  is 

:  house,  the  erection  of  which  is  contemplated  by  the  defend- 
ly  not  be  a  use  of  the  property  which  would  be  dangerous, 
slve  to  the  neighboring  Inhabitants.  What  was  clearly  con- 
lat  a  tenement  house  as  then  known  and  in  use  in  the  city  of 
1  not  be  erected  upon  the  property.  The  erection  of  a  hotel 
;ed,  nor  was  the  use  of  the  property  restricted  to  dwelling 
acted  that  one  dwelling  should  be  under  each  roof.  The  re- 
fined to  one  particular  residential  use,  viz.,  a  tenement  house, 
tels,  boarding  houses,  or  houses  of  that  character,  which  were 
New  York,  were  not  prohibited,  would  seem  to  show  that  the 
ntend  to  restrict  the  premises  to  residences  of  a  particular 
i  contemplated  was  that  the  building  of  a  tenement  house,  as 
In  New  York,  should  not  be  allowed,  but  the  modern  apart- 
bulldlng  entirely  distinct  from  what  was  then  understood  as 
e." 

resulted  from  the  construction  given  to  the  covenant 
case  came  before  us  in  the  form  of  a  controversy  sub- 
agreed  statement  of  facts,  and  there  were  in  that  state- 
ns  "of  fact  which  aided  in  the  interpretation  of  the 
/hich,  to  some  extent,  affected  the  decision  of  the  court ; 
;nt  case  there  is  evidence  of  facts  of  the  same  character 
ng,  and  which  were  regarded  as  important  in  the  White 
se  is  authority  for  the  conclusion  that  the  restrictive 
inder  consideration  against  tenement  houses  is  not  to  be 
;!ating  to  such  first-class  apartment  houses  as  the  de- 
cted  upon  her  premises,  and  it  is  also  authority  for  the 
t  the  definition  of  a  tenement  house  as  contained  in 
2273,  Laws  1867,  does  not  apply  in  this  case,  for  that 
tenement  house  is  restricted  to  that  particular  act. 
ise  of  Levy  v.  Schreyer,  i;77  N.  Y.  293,  6g  N.  E.  598, 
be  in  conflict  with  these  views;  but  we  do  not  so  re- 
I  was  something  more  in  the  covenant  there  than  a  re- 
he  grantee's  right  to  erect  or  permit  to  be  "erected  or 
>n  the  premises  a  tenement  house.  There  was  also  the 
nt  that  the  grantee  would  not  erect  any  houses  except 
;s  thereon,  and  that  restriction  is  absent  from  this  cove- 
regarded  as  very  material  by  the  Court  of  Appeals. 
e  trial  court  found  that  the  building  erected  was  not  a 
:e  or  private  dwelling,  and  it  was  upon  all  of  the  re- 
ints  that  the  Court  of  Appeals  held  that  the  plaintiff 
an  injunction  against  the  use  of  the  building  as  a  tene- 
for  any  other  purpose  than  that  of  a  private  dwelling 
So  far  as  the  present  case  is  concerned,  we  have  only 
igainst  a  tenement  house  to  consider,  and  we  do  not  re- 
chreyer  as  deciding  that  such  costly,  commodious,  and 
:lass  apartment  houses  as  have  been  erected  by  the  de- 
be  regarded  as  tenement  houses,  within  the  intention  or 
parties,  when  title  was  taken  under  the  deeds  from  Har- 

which  contained  the  restrictive  covenant. 
It  should  be  affirmed,  with  costs.     All  concur,  except 
,  P.  J.,  and  McLaughlin,  J.,  who  dissent. 
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(92  App.  Dlv.  564.) 

DB  GRAFT  v.  LANO. 

(Supreme  Conrt,  Appellate  DlTlslon,  Fonrth  Department    March  16, 1904.) 

1.  Barxx'dftct— Rkoovebt  of  Pbefebbnce— Evidencz  of  Insolvency. 

The  adjudication  of  the  United  States  conrt  In  a  bankruptcy  proceedlns 
that  bankrupt  was  Insolvent  at  the  time  a  Judgment  was  obtained  against 
her,  less  than  four  months  before  the  filing  of  the  petition  In  bankruptcy, 
la  conclusive  In  an  action  by  the  trustee  in  bankruptcy  to  recover  the  pro- 
ceeds of  a  sale  of  bankrupt's  property  under  an  execution  on  the  Judgment. 

Action  by  William  De  GrafF,  as  trustee  in  bankruptcy  for  Fanny 
Meng,  an  adjudged  bankrupt,  against  Rosa  C.  Lang.  A  motion  for 
nonsuit  was  granted  at  the  close  of  the  evidence,  and  plaintiff  moves  for 
a  new  trial  on  a  case  containing  exceptions,  ordered  to  be  heard  in  the 
Appellate  Division  in  the  first  instance.     Motion  granted. 

The  action  was  commenced  on  the  Ist  day  of  February,  1902,  by  the  plain- 
tiff as  trustee  in  bankruptcy  for  one  Fanny  Meng,  an  adjudged  bankrupt,  to 
recover  from  the  defendant,  a  Judgment  creditor  of  Fanny  Meng,  the  sum 
of  $815.67  received  by  her  from  the  sheriff  of  Monroe  county,  being  a  part  of 
the  proceeds  of  the  sale  by  said  sheriff  of  the  property  of  Fanny  Meng  under 
and  by  virtue  of  executions  Issued  upon  defendant's  Judgment  and  others, 
which  were  recovered  within  four  months  of  the  time  of  the  filing  by  other 
creditors  of  Fanny  Meng  of  an  Involuntary  petition  in  bankruptcy  against  her, 
and  upon  which  petition  such  proceedings  were  had  as  resulted  in  the  adjudi- 
cation In  the  United  States  District  Court  that  said  Fanny  Meng  was  a  bank- 
rupt the  entry  of  judgment  to  that  effect,  and  the  appointment  of  the  plaintiff 
as  trustee  based  upon  such  decree. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Harry  Otis  Poole,  for  appellant 
H.  B.  Hallock,  for  respondent 

McLENNAN,  P.  J.  Fanny  Meng  was  the  owner  of  and  engaged 
in  running  a  hat  and  fur  store  in  the  city  of  Rochester,  N.  Y.  On 
the  26th  day  of  December,  1899,  four  judgments  were  recovered  agfainst 
her  by  her  three  sisters-in-law,  respectively,  aggregating  about  $2,- 
615.50.  One  of  said  sisters-in-law  is  the  defendant  in  this  action,  and 
her  judgment  amounted  to  the  sum  of  $845.67.  Executions  were  im- 
mediately issued  upon  all  of  said  judgments  to  the  sheriff  of  Monroe 
county,  and  on  the  2d  day  of  January,  1900,  all  of  the  proper^  of 
Fanny  Meng  was  sold  thereunder  for  the  sum  of  $2,068.  Out  of  the 
proceeds  of  such  sale  the  defendant's  judgment  was  paid  in  full,  as 
were  two  of  the  others,  and  the  balance  of  the  proceeds  of  such  sale, 
being  $4.42,  was  applied  upon  the  other  or  fourth  execution.  On  the 
6th  day  of  March,  1900,  and  within  four  months  of  the  time  when  such 
judgments  were  recovered,  an  involuntary  petition  in  bankruptcy  was 
filed  against  Fanny  Meng  by  certain  other  of  her  creditors,  alleging 
that  she  was  insolvent  and  unable  to  pay  her  debts  at  the  time  the  judg- 
ments aforesaid  were  recovered,  and  asking  that  she  be  adjudged  a 
bankrupt.  In  answer  to  such  petition  Fanny  Meng  denied  her  insol- 
vency at  the  time  when  such  judgments  were  recovered.  Neither  the 
defendant  nor  any  of  the  itidgnient  creditors  above  referred  to  were 
made  parties  to  such  proceeding. 
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lus  raised  by  the  answer  of  Fanny  Meng  was  tried  in 
ites  District  Court,  before  the  court  and  a  jury.  The 
t  Fanny  Meng  was  insolvent  at  the  time  such  judgments 
I,  and  thereupon,  and  on  the  17th  day  of  May,  1901,  a 
y  made  and  entered  in  said  court  adjudging  that  Fanny 
Ivent  at  the  time  of  the  recovery  of  such  judgments,  and 
bankrupt.  Thereafter,  and  on  the  3d  day  of  June,  1901, 
IS  duly  appointed  trustee  in  bankruptcy  of  the  estate  of 

He  duly  qualified  and  entered  upon  the  discharge  of  his 
Thereupon  the  plaintiff  brought  this  action  to  recover 
dant  the  amount  which  was  paid  to  her  upon  the  judg- 
e  recovered  against  Fanny  Meng,  alleging  and  claiming 
ment,  and  all  proceedings  had  thereunder,  were  void, 
:red  and  had  when  Fanny  Meng  was  insolvent,  and 
onths  prior  to  the  filing  of  the  petition  in  bankruptcy 
Fhe  defendant  denied  the  insolvency  of  Fanny  Meng, 
at  her  judgment  was  obtained  in  the  ordinary  course, 
ith,  to  recover  a  valid  debt  owing  to  her  by  Fanny  Meng. 
g  prima  facie  proof  of  the  other  necessary  facts,  the 
e  purpose  of  establishing  the  insolvency  of  Fanny  Meng, 

defendant  and  the  other  judgment  creditors  referred  to 
r  judgments,  introduced  in  evidence  the  decree  of  the 
District  Court,  which  adjudged  that  Fanny  Meng  was 
ch  time,  and  rested.  The  learned  trial  court  held  and 
ich  decree  was  no  evidence  of  the  insolvency  of  Fanny 
1st  the  defendant  in  this  action.    The  plaintiff  then  of- 

common-law  proof  of  such  insolvency,  but  the  court 
ig  rested  his  case  he  ought  not. to  be  permitted  to  re- 
purpose,  and  denied  his  application  for  leave  to  make 
hereupon  the  learned  trial  court  granted  the  defendant's 
onsuit,  and  directed  that  the  exceptions  be  heard  in  this 
it  instance. 

ly  Meng  was  insolvent  within  four  months  prior  to  the 
jtition  in  bankruptcy  against  her,  and  the  judgment  of 
was  recovered  against  her  within  that  time,  it  must  be 
such  judgment,  and  all  proceedings  taken  thereunder, 
ause  unquestionably  the  effect  of  the  recovery  of  such 
issuing  of  the  execution  thereon,  and  the  sale  of  Fanny 
ty  thereunder,  was  to  give  a  preference  to  the  defendant, 
)ited  by  the  bankrupt  law.  Section  67f,  c.  541,  Act  July 
:.  564, 565  [U.  S.  CcMnp.  St.  1901,  p.  3450],  is  as  follows : 

idgments,  attachments  or  other  liens,  obtained  through  legal 
net  a  person  who  Is  Insolvent,  at  any  time  within  four  months 
ig  of  a  petition  in  banltruptcy  against  him,  shall  be  null  and 
8  adjudged  a  bankrupt,  and  the  property  affected  by  the  levy, 
timent  or  other  lien  shall  be  deemed  wholly  discharged  and 
le  same,  and  shall  pass  to  the  trustee  as  a  part  of  the  estate 


i-..' 


should  be  held  that  the  decree  of  the  United  States  Dis- 
t  in  evidence  conclusively  establishes,  for  the  purposes 
that  Fanny  Meng  was  insolvent  at  the  time  the  defend- 


Digitized 


80  87  NEW  YORK  SUPPLEMENT  (Sup.   Ct. 

and  121  New  Tork  State  Reporter 

ant  recovered  judgment  against  her,  and  sold  her  property,  by  virtue 
of  the  execution  issued  upon  such  judgment  Any  other  holding 
would  lead  to  endless  confusion  in  the  administration  of  the  law,  and 
would  in  many  cases  nullify  one  of  the  principal  purposes  of  the  bank- 
ruptcy act.  If  the  question  of  Fanny  Meng's  insolvency  can  be  re- 
tried in  this  case,  notwithstanding  the  decree  of  the  United  States  Dis- 
trict Court  adjudging  such  insolvency,  it  may  be  controverted  and  Uti- 
gated  in  any  case  brought  by  a  trustee  in  bankruptcy  to.  secure  the 
estate  of  a  bankrupt  against  a  perscwi  who  may  have  obtained  such 
estate  by  process  issued  out  of  the  state  courts,  where  such  person  was 
not  made  a  party  to  the  bankruptcy  proceedings.  In  the  case  at  bar 
the  entire  property  of  Fanny  Meng  was  devoted  to  tht  payment  of  four 
judgments  obtained  by  her  three  sisters-in-law,  one  of  whom  is  the 
defendant,  within  four  months  of  the  time  when  other  of  her  creditors 
filed  a  petition  in  bankruptcy,  in  which  it  was  alleged,  in  substance, 
that  she  was  a  bankrupt  at  the  time  such  judgments  were  obtained, 
and  basing  such  allegation  upon  the  fact  of  die  recovery  of  such  judg- 
ments, and  upon  that  and  other  sufficient  proof,  as  we  must  assume, 
such  insolvency  was  established,  and  the  decree  of  a  court  of  competent 
jurisdiction  was  made  in  accordance  with  such  allegation  and  proof. 

We  think  the  decree  of  the  United  States  District  Court,  for  the  pur- 
poses of  this  action,  should  be  regarded  as  conclusively  establishing' 
that  Fanny  Meng  was  insolvent  at  the  time  when  the  defendant  re- 
covered her  judgment,  and  that  the  validity  of  such  decree  cannot  be 
questioned  in  this  action. 

In  Carter  v.  Hobbs,  i  Am.  Bankr.  Rep..  215  p.  C.)  92  Fed.  594,  the 
headnote  is  as  follows : 

"An  adjudication  In  bankruptcy  being  an  adjudication  in  rem,  all  persons 
Interested  In  the  res  are  regarded  as  parties  to  the  bankruptcy  proceedings. 
Among  such  parties  are  not  only  the  bankrupt  and  trustee,  but  all  creditors. 
Including  lienors." 

See,  also.  Chapman  v.  Brewer,  114  U.  S.  169,  5  Sup.  Ct.  799,  29  L. 
Ed.  83;  Rhoades  v.  Selin,  4  Wash.  C.  C.  716,  Fed.  Cas.  No.  11,740. 

In  Levor  v.  Seiter,  34  Misc.  Rep.  382,  69  N.  Y.  Supp.  987,  it  was  held 
that  an  adjudication  which  adjudges  bankruptcy  is  sufficient  proof  of 
the  fact  of  insolvency,  within  the  language  and  intent  of  the  act. 

In  Matter  of  Ulfelder  Clothing  Co.,  3  Am.  Bankr.  Rep.  425  (D.  C.) 
98  Fed.  409,  it  was  said : 

"So  it  seems,  in  proceedings  against  a  bankrupt,  any  creditor  \rbo  had  n 
right  to  appear  and  Join  In  a  petition  to  be  heard  In  opposition  thereto,  under 
section  flfty-nlne,  even  though  entitled  to  notice,  and  though  he  does  not  ap- 
pear, la  In  contemplation  of  the  law  represented  by  the  bankrupt,  and  con- 
cluded as  to  all  matters  directly  In  Issue  and  determined  by  the  decree.  At 
all  events,  the  decree  Is  concluslre  upon  the  bankrupt  and  a  creditor  who  is  a 
direct  party  to  the  proceedings." 

In  Chapman  v.  Brewer,  supra,  it  was  s£ud : 

"The  district  court  which  made  the  adjudication  having  had  Jurisdiction 
of  the  subject-matter,  and  the  bankrupt  having  voluntarily  appeared,  and  the 
adjudication  having  been  correct  In  form,  It  is  conclusive  of  the  fact  decreed, 
and  cannot  be  attacked  collaterally  In  a  suit  brought  by  the  assignee  against 
a  person  claiming  an  adverse  Interest  In  property  of  the  bankrupt" 
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slauer,  lo  Am.  Bankr.  Rep.  33  (D.  C.)  i2t  Fed.  910,  it 


a  petition  in  bankruptcy  Is  a  caveat  to  all  the  world,  and  in 
lent  and  injunction." 

ses  cited  in  the  opinion  in  that  case  we  think  fully  sus- 
ition. 

Eerred  to  would  seem  to  establish  that  the  decree  of  the 
District  Court,  put  in  evidence  in  this  case  by  the  plain- 
:nt  to  prove  the  insolvency  of  Fanny  Meng  at  the  time 
nent  of  the  defendant  was  obtained,  and  this  was  really 
involved.  There  is  no  suggestion  in  the  evidence  that 
1  in  bankruptcy  was  obt^ned  by  collusion  with  the  bank- 
as  we  have  seen,  she  appeared  in  that  proceeding  and 
ested  that  issue.  We  are  therefore  constrained  to  hold 
of  the  United  States  District  Court  put  in  evidence  fur- 
ire  evidence  that  at  the  time  the  judgment  of  the  defend- 
ed Fanny  Meng,  the  judgment  debtor,  was  insolvent, 
Fore,  under  the  bankruptcy  act,  such  judgment  was  ab- 
nd  that  the  plaintiff  had  a  right  to  recover  the  amount 
idant  received  in  satisfaction  of  such  judgment,  it  hav- 
o  her  out  of  the  proceeds  of  the  property  of  the  bank- 
think  the  learned  trial  court  improperly  exercised  its 
enying  the  plaintiff  permission  to  reopen  his  case  and 
law  proof  of  the  insolvency  of  Fanny  Meng  at  the  time 
lent  of  the  defendant  was  obtained.  We  therefore  con- 
laintiff's  exceptions  should  be  sustained,  and  a  new  trial 
»sts  to  the  plaintiff  to  abide  event, 
ceptions  sustained,  and  new  trial  ordered,  with  costs 
■  to  abide  event  All  concur;  SPRING  and  WIL- 
result  only. 
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Court,  Special  Term,  Fulton  County.    January,  1904.) 

rswEB— Sepabatb  Defense. 

an  to  recover  for  false  representation,  the  answer  contained 
id  paragraphs.  The  first  two  were  denials.  The  third  al- 
defendant  for  a  further  and  separate  answer  and  defense, 
wlille  in  the  fourth  and  fifth  the  recital  of  the  facts  was  eon- 
)ut  any  preliminary  statement.  Plaintiff  demurred  to  the 
p  as  a  further  and  separate  answer.  Held,  that  the  denials 
IS  1  and  2  were  no  part  of  the  last  three  paragraphs,  which 
as  a  single  defense, 

ATTEB — DEITUBREB  , 

r  lies  to  new  matter  set  up  by  way  of  a  defense,  whether  or 
are  provable  under  a  general  denial. 
;  Repbksentationb— Defense, 

er  of  lands  sued  his  vendor  for  false  representations  as  to 
Se  property,  and  defendant  alleged  that  the  deed  was  dellv- 
rantee  after  the  representations  were  m.Tile,  hut  did  not  allege 
received  with  knowledge  of  the  fraud.    Held  to  set  forth  no 

•fl 
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4.  SAMB— ESTOPPBL. 

A  grantee  is  not  estopped  to  sue  for  damages  caused  by  false  representa- 
tions by  his  grantor  as  to  incumbrances  on  the  land  by  the  fact  that  an 
examination  of  the  public  records  would  have  Informed  blm  as  to  the 
same. 

5.  Sake— Actual  Dauaoes. 

In  an  action  for  fraud,  actual  damages  need  not  be  alleged  nor  proved. 

Action  by  Herman  Blumenfeld  against  William  W.   Stine.     De- 
murrer to  answer  sustained. 

Alvah  Fairlee  and  Marvin  H.  Strong,  for  plaintiff. 

£.  £.  Kriegsmann  (Horatio  G.  Glen,  of  counsel),  for  defendant 

SPENCER,  J.  This  action  is  to  recover  damages  for  false  repre- 
sentations alleged  to  have  been  made  by  the  defendant  in  respect  to 
liens  and  incumbrances  upon  certain  real  property  situated  in  the  city 
of  Schenectady,  sold  and  conveyed  by  the  defendant  to  the  plaintiff. 
The  defendant's  answer  consists  of  five  paragraphs  numbered  con- 
secutively. The  first  paragraph  denies  allegations  i  and  2  of  the  com- 
plaint The  second  paragraph  alleges  that  the  defendant  has  no  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  allegation  3  of 
the  CMDplaint  The  third  paragraph  begins  as  follows:  Defendant 
for  a  further  and  separate  answer  and  defense  shows  and  alleges," 
etc.  The  fourth  and  ^fth  paragraphs  continue  the  recital  of -facts  with- 
out preliminary  statement. 

I  think  paragraphs  third,  fourth,  and  fifth  must  have  been  intended  as 
a  single  defense  to  the  cause  of  action  set  forth  in  the  complaint  (Brenen 
V.  Kelly,  30  Misc.  Rep.  46,  61  N.  Y.  Supp.  695),  and  that  the  denials 
contained  in  paragraphs  first  and  second  constitute  no  part  of  such  de- 
fense (Eells  V.  Dumary,  84  App.  Div.  105,  82  t^.  Y.  Supp.  531 ;  Doug- 
lass V.  Phenix  Ins.  Co.,  138  N.  Y.  209,  33  N.  E.  938,  20  L.  R.  A.  118, 
34  Am.  St.  Rep.  448).  But,  even  if  they  may  be  so  considered,  they, 
being  denials  only,  do  not  add  to  the  matter  alleged  by  way  of  defense 
in  the  subsequent  paragraphs.  Garrett  v.  Wood,  27  App.  Div.  312, 
50  N.  Y.  Supp.  950. 

The  facts  alleged  in  paragraphs  third,  fourth,  and  fifth,  briefly  stated, 
are  to  the  effect  that  the  contract  for  the  purchase  of  the  property  was 
in  writing ;  that  such  contract  was  consummated  by  a  deed  delivered  to 
the  plaintiff;  and  that  the  liens  and  inctmibrances  upon  the  property 
were  of  public  record.    To  these  allegations  the  plaintiff  has  demurred. 

If  I  understand  the  contention  of  the  defendant,  it  is  that  the  facts 
so  alle|^ed  cc«istitute  a  defense  to  the  cause  of  action  set  up  in  the 
complaint,  but  that  such  facts  are  not  new  matter  alleged  in  avoidance 
or  confession,  and  therefore  may  not  be  reached  by  demurrer;  that 
plaintiff's  remedy,  if  any,  was  by  motion  to  strike  out  The  defendant, 
in  support  of  this  contention,  cites  Staten  Island  M.  R.  R.  Co.  v.  Hinch- 
liffe,  170  N.  Y.  473,  63  N.  E.  545,  and  emphasizes  what  is  there  quoted 
from  Judge  Selden  in  respect  to  two  classes  of  defenses :  "(1)  Those 
which  deny  some  material  allegation  on  the  part  of  the  plaintiff;  (2) 
those  which  confess  and  avoid  those  allegations."    That  demurrer  is 

14.  See  Frauds,  Statute  of,  vol.  23,  Cent  Dig.  1 18. 
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not  the  prcq>er  method  of  getting'  rid  of  such  defenses,  for  the  "plain 
reason  that  a  demurrer  admitted  the  truth  of  the  plea,  and  the  facts 
contained  in  such  a  plea,  if  proved  or  admitted,  must  necessarily  consti- 
tute a  good  defense. 

It  is,  however,  well  to  note  that  what  is  there  quoted  from  Judge 
Selden  was  clearly  obiter,  the  court  passing  upon  the  merits  of  the 
separate  defense  demurred  to,  and  holding  that  the  facts  alleged  consti- 
tuted a  valid  defense  to  the  cause  of  action  set  out  in  the  complaint 
That  the  Court  of  Appeals  did  not  intend  the  construction  put  upon  its 
language  by  the  defendant  here  is  shown  in  Kraus  v.  Agnew,  80  App. 
Div.  I,  80  N.  Y.  Supp.  518,  and  Jaeger  v.  City  of  New  York,  39  Misc. 
Rep.  543,  80  N.  Y.  Supp.  356.  But  however  this  may  be,  the  practical 
rule  adopted  and  acted  upon  by  the  Court  of  Appeals  is  to  the  effect 
that,  when  facts  are  alleged  as  new  matter  by  way  of  defense,  their  suf- 
ficiency as  such  defense  may  be  tested  by  demurrer,  whether  such  facts 
are  achnissible  in  proof  undef  a  general  denial  or  not.  A  plaintiff  is 
certainly  at  liberty  to  demur  to  a  defense  consisting  of  new  matter  con- 
tained in  an  answer,  on  the  ground  that  such  defense  is  insufficient  in 
law  (Code  Civ.  Proc.  §  494),  and,  whenever  a  defendant  alleges  facts 
as  new  matter  by  way  of  defense,  he  may  not,  when  such  defense  is 
demurred  to,  be  heard  to  say  that  the  facts  so  alleged  are  not  new  mat- 
ter, because  fcH-sooth  they  are  admissible  in  proof  under  his  denial. 

If  I  am  correct  in  this  view,  then  the  demurrer  herein  requires  a  de- 
cision of  the  question  whether  the  facts  alleged  by  the  defendant  con- 
stitute a  defense  to  the  cause  of  action  alleged  in  the  ccxnplaint.  A 
careful  examination  of  this  subject  leads  me  to  the  conclusion  that  they 
do  not.  The  fact  that  a  deed  of  the  premises  was  executed  and  deliv- 
ered subsequent  to  the  alleged  fraudulent  representations,  without  al- 
l^;ing  that  such  deed  was  received  and  accepted  with  notice  of  the  fraud, 
constitutes  no  defense.  Nor  does  the  fact  that  the  plaintiff  could  have 
informed  himself  as  to  incumbrances  by  an  examination  of  the  public 
records  preclude  him  from  maintaining  his  action.  Negligence  is  no 
defense  to  fraud.  That  the  victim  was  an  easy  mark  has  not  yet  been 
heard  to  justify  garroting. 

The  defendant  challenges  the  ccnnplaint  on  the  ground  that  the  facts 
there  alleged  do  not  constitute  a  cause  of  action.  He  relies  chiefly 
upon  the  claim  that  no  specific  damages  are  alleged.  In  actions  of 
fraud  it  is  not  necessary  to  allege  or  prove  actuid  damages.  Pryor 
v.  Foster,  150  N.  Y.  171,  29  N.  E.  123.  The  demurrer  is  therefore 
sustained,  with  leave  to  the  defendant  to  plead  over  up<Mi  payment  of 
o)sts. 

Demurrer  sustained,  with  leave  to  defendant  to  plead  over  ap(Mi  pay- 
ment of  costs. 
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(42  Misc.  Rep.  423.) 

PEOPLE  ex  rel.  PABOI  ft  OPPENHEIM  00.  v.  WELLS  et  al.,  Com'm 

(Sopreme  Coxat,  Bpedal  Term,  New  Tork  County.    January,  1G04.) 

1.  Taxation— FoBEioN  Cobpobations— CAPrrAi,  in  State. 

Under  Laws  1896,  p.  801,  c.  908,  I  7,  providing  that  nonresidents  of  tbe 
state  doing  business  In  the  state  shall  be  taxed  on  the  capital  invested  as 
personal  property  at  the  place  where  such  business  is  carried  on  as  if  they 
were  residents  ot  the  state,  a  foreign  corporation  manufacturing  goods  In 
France,  maintaining  in  the  city  of  New  York  an  agency  for  the  sale  of  its 
goods  shipped  from  France,  and  remitting  the  proceeds,  less  the  expenses, 
to  France,  and  renting  a  storage  place  in  the  city  of  New  York,  U  not  tax- 
able, except  on  the  value  of  its  office  furniture. 

Certiorari  by  the  people,  on  the  relation  of  the  Far<^  &  Oppenheim 
Company,  against  James  L.  Wells  and  others,  to  review  proceedings 
in  assessment  for  personal  taxes.     Assessment  confinned  in  part. 

Frederic  R.  Coudert  and  Charles  A.  Conlon,  for  relator. 

Curtis  A.  Peters  (John  J.  Delany,  Corp.  Counsel),  for  resp<Midents. 

BISCHOFF,  J.  The  relator,  a  foreign  corporation  engaged  in  the 
manufacture  of  goods  in  France,  maintained  an  agency  in  this  city  for 
the  sale  of  its  goods,  the  proceeds,  over  arid  above  the  expenses  of  main- 
taining the  agency,  being  remitted  to  it  at  its  home  c^ce,  and  all  the 
goods  s^d  being  manufactured  abroad  and  shipped  for  sale  in  such 
quantities  as  were  required.  For  the  purposes  of  this  agency,  a  loft 
and  independent  storage  space  were  rented  upon  yearly  lease,  the 
transactions  having  covered  a  period  of  about  three  years  at  the  time 
when  the  assessment  under  review  was  made. 

The  statute  under  which  the  relator  may  be  taxed,  if  at  all  (Tax 
Law,  Laws  1896,  p.  801,  c.  908,  §  7),  provides:  "Nonresidents  of  the 
state  doing  business  in  the  state,  either  as  principals  or  partners,  shall 
be  taxed  on  the  capital  invested  in  such  business,  as  personal  property, 
at  tlie  place  where  such  business  is  carried  on,  to  the  same  extent  as  if 
they  were  residents  of  the  state." 

•In  the  case  of  People  ex  rel.  Parker  Mills  v.  Commissioners,  23  N. 
Y.  242,  under  an  earlier  statute  identical  in  purport,  it  was  held  that 
goods  sent  by  a  foreign  corporation  for  sale  within  the  state  at  or 
through  the  operations  of  an  agency  maintained  for  the  purpose  were 
not  to  be  made  the  basis  of  assessment  for  taxation  as  capital  invested 
in  a  business.  This  case  was  followed  in  People  ex  rel.  Sherwin  Wil- 
liams Co.  V.  Barker,  5  App.  Div.  246,  39  N.  Y.  Supp.  151,  and  the  doc- 
trine of  both  cases  was  approved  in  People  ex  rel.  Armstrong  Cork  Co. 
V.  Barker,  157  N.  Y.  164,  51  N.  E.  1043  >*  the  tax  in  the  latter  case,  how- 
ever, being  upheld  upon  the  distinction  found  in  the  fact  that  some  of 
the  goods  thus  sold  were  manufactured  within  the  state,*  and  that  the 
party  taxed  had  filed  a  certificate  declaring  an  intenticm  to  do  business 
within  the  state. 

Following  this,  other  cases  have  been  presented  where  such  a  tax 
was  sustained,  in  each  of  which  the  declared  intention  to  do  business 
was  present,  and  the  intent,  thus  indicated,  was  deemed  an  important 
factor,  and,  for  the  purposes  of  a  distinction  from  the  earlier  cases, 
would  seem  to  have  been  the  controlling  factor.    People  ex  rel.  Sher- 
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Co.  y.  Feitner.  60  App.  Div.  628,  70  N.  Y.  Supp.  836; 
Crane  Co.  v.  Feitner,  49  App.  Div.  108,  62  N.  Y.  Supp. 
;x  rel.  Collar  Co.  v.  Feitner,  31  Misc.  Rep.  553,  65  N.  Y. 

ted  that  the  tax  law  requires  the  concurrence  of  business 
al  invested  in  that  business,  but  the  intent  to  maintain 
ile  satisfying  the  former  requisite,  does  not  necessarily 
,  which  depends  upon  the  character  of  the  "investment," 
on  this  characteristic  that  the  earlier  cases,  alluded  to 
led  when  holding  that  the  value  of  foreign  goods  sent 
^as  not  a  taxable  "investment." 

of  the  later  authorities  is  deemed  to  be  that,  where  the 
a  permanently  established  business,  it  loses  its  character 
:e  for  the  distribution  of  goods,  and  the  value  of  the 
;omes  invested  capital.  An  instance  is  afforded  by  the 
:  ex  rel.  Durand-Ruel  v.  Wells,  41  Misc.  Rep.  144,  83 
6,  where  a  large  building  was  leased  for  successive  terms 
Liid  the  business  conducted  was  the  sale  of  works  of  art 
oad  for  the  American  market.  There  the  so-called 
emed  upon  the  facts  to  be  an  independent  business,  and 
accords  with  reason. 

t)efore  me  I  find  no  reasonable  ground  for  a  distinction 
•r  Mills  Case,  supra,  and  from  my  examination  of  the  au- 
not  understand  that  the  doctrine  there  announced  has 
by  later  expression. 

and  surroundings  of  the  transactions  conducted  by  the 
suggest  an  independent,  permanent  business  to  any  de- 
ght  differentiate  the  case  from  the  Parker  Mills  Case, 
:re  duration  of  the  sales  for  three  years  afford  an  arbi- 
)f  distinction,  where  the  intention  to  conduct  a  perma- 
business  is  not  otherwise  clearly  indicated. 
!  relator  maintains  a  sales  agency,  the  value  of  the  goods 
le,  as  I  find,  is  not  taxable,  but  "business"  of  this  limited 
le,  none  the  less,  and  the  value  of  the  office  furniture  em- 
business  is  logically  capital  invested,  and  to  this  extent 
may  properly  be  upheld, 
confirmed  as  to  $800  thereof;  otherwise  vacated.    Or- 

giy- 
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FUBCHABEB— CONTBACT     FOB     RECONVKTANCE— PKBFOBMANCE— 

i  Tun:. 

:  tbe  time  of  tbe  sale  of  certain  real  estate,  the  vendor  agreed 
tie  end  of  three  years  tbe  purchaser  could  not  sell  tbe  property 
ice  to  cover  C  per  cent.  Interest  on  tbe  Investment,  the  vendor 
the  land  back,  and  refund  tbe  money,  with  6  per  cent.  Interest, 
spenses,  the  purchaser  was  entitled  to  a  reasonable  time  after 
on  of  such  tbree  years  in  wbicli  to  elect  to  enforce  such  agree- 
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2.  Sake—Quxstiorb  tob  Jubt. 

In  an  action  to  enforce  a  vendor's  agreement  to  reparcbase  the  land  If 
the  purchaser  should  not  be  able  to  sell  the  same  at  an  advance  witblu 
three  years,  faVits  held  to  require  submission  to  the  jury  of  the  questtons 
whether  the  purchaser  had  used  reasonable  efforts  to  sell  the  land  within 
the  time,  and  whether  the  vendor  had  acquiesced  in  tbe  purchaser's  delay 
of  five  years  after  the  expiration  of  tbe  contract  period  in  demanding  a 
repurchase. 

8.   SAUB— GORVBTANCK. 

Where  plaintiff  purchased  certain  land  from  defendant  under  the  tat- 
ter's agreement  to  repurchase  the  same  in  case  plaintiff  did  not  sell  the 
land  at  a  profit  within  three  years,  and  shortly  thereafter  plaintiff  trans- 
ferred an  interest  In  the  land,  or  the  profits  which  might  accrue  there- 
from, to  his  brother,  plaintiff  was  only  entitled  to  enforce  defendant's 
agreement  to  the  extent  of  bis  Interest 

i.  Sake— EviDENCx. 

Where,  after  purchasing  land  under  a  contract  by  the  vendor  to  repur- 
chase in  case  the  vendee  could  not  resell  the  same  at  a  profit  within  three 
years,  the  vendee  transferred  a  portion  of  his  Interest  in  tbe  land  to  bis 
brother,  who  paid  the  vendor  one-half  of  the  cash  payment,  together  with 
one-half  of  the  bond  and  mortgage,  and  taxes  falling  due  from  time  to 
time,  and  both  brothers  conferred  with  defendant  concerning  the  sale  of 
the  land,  letters  of  the  purchaser's  brother  to  defendant  with  reference  to 
the  land,  and  defendant's  offer  to  him  to  take  the  land  back,  were  ad- 
missible as  against  tbe  purchaser. 
,      McLennan,  P.  J.,  and  Stover,  J.,  dissenting  in  part 

Action  by  Charles  W.  Maier  against  Joseph  H.  Rebstock,  After 
verdict  in  favor  of  plaintiff,  a  moticm  for  a  new  trial  was  ordered  to  be 
heard  in  the  Appellate  Division  in  the  first  instance.     Motion  granted. 

See  73  N.  Y.  Supp.  817. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Clarence  A.  McDcMiald,  for  plaintiff. 
Arthur  W.  Hickman,  for  defendant 

SPRING,  J.  On  January  10,  1893,  defendant  conveyed  to  the 
plaintiff  a  parcel  of  land  situate  in  the  city  of  Buffalo  for  $720.  Of  the 
purchase  price,  $220  were  paid  in  cash,  and  $500  were  secured  to  the 
vendor  by  the  bond  and  mortgage  of  the  vendee,  due  in  three  years 
from  date.  Contemporaneous  with  the  delivery  of  the  conveyance,  the 
vendor  executed,  as  a  part  of  the  consideration  of  the  transaction,  the 
following  instrument: 

"Buffalo.  N.  T.,  Jan'y  10th,  1883. ' 
"Guarantee  to  Chas.  W.  Maier. 

"I  hereby  agree,  if  at  the  end  of  three  (3)  years  yon  can't  sell  at  an  advance 
to  cover  six  (6)  per  cent  interest  on  investment  1  will  take  the  land  back  and 
refund  the  money  also  pay  you  six  (6)  per  cent  interest  and  all  other  expenses 
connected  with  transfers,  recording,  etc. 

"Joseph  H.  Rebstock, 

"Per  a  J.  Rebstock,  Atty." 

The  plaintiff  claims  that  he  has  been  unable  to  sell  the  land,  and  has 
sued  upon  the  agreement  to  recover  the  purchase  price  and  taxes  which 
from  time  to  time  have  been  levied  upon  the  land  and  paid  by  the  plain- 
tiff.   By  the  terms  of  the  agreement,  the  three  years  stipulated  therein 
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expired  on  January  lo,  1896,  but  the  present  action  was  not  commenced 
until  July,  1901.  On  the  trial  the  court  directed  a  verdict  for  the  plain- 
tifif  for  the  full  amount  of  the  purchase  price,  together  with  interest  and 
the  taxes  paid,  including  interest  thereon.  In  this  we  think  the  court 
erred.  As  we  interpret  the  agreement,  the  plaintiff  had  a  reasonable 
time  after  the  expiration  of  the  three-years  limitation  in  which  to  recon- 
vey  the  land  to  the  defendant  He  was  not  permitted  to  make  an  elec- 
tion to  await  a  favorable  turn  in  the  selling  price,  and  still  keep  his  grip 
on  the  liability  of  the  defendant.  What  is  a  reasonable  time,  in  view 
of  all  the  circumstances,  is  ordinarily  for  the  jury  to  determine.  Pier- 
son  et  al.  V.  Crooks  et  al.,  115  N.  Y.  539,  551,  22  N.  E.  349,  12  Am. 
St.  Rep.  831 ;  Grabf elder  v.  Vosburgh  (decided  at  the  present  term 
of  this  court)  85  N.  Y.  Supp.  633. 

The  plaintiff  allowed  five  years  to  elapse  before  endeavoring  to  hold 
the  defendant  on  the  agreement.  If  nothing  had  transpired  in  the  in- 
terim indicating  that  the  defendant  acquiesced  in  this  delay,  or  allowed 
the  time  to  run  along,  realizing  that  his  liability  continued,  then,  as  mat- 
ter of  law,  he  would  be  absolved  therefrom.  A  brief  review  of  the 
conduct  of  the  parties  after  the  expiratioh  of  the  three-years  limita- 
tion will  aid  us  in  appreciating  the  real  situation : 

The  plaintiff  testified  to  his  fruitless  efforts  to  sell  the  land  during 
the  three  years,  and  that  he  continued  his  efforts  thereafter.  In  Feb- 
ruary, 1896,  which  was  shortly  after  the  expiration  of  the  time  period 
in  the  agreement,  he  put  the  lots  for  sale  in  the  hands  of  real  estate 
dealers  in  Buffalo,  and  for  a  year  and  a  half  they  had  charge  of  the 
property  as  selling  agents,  but  made  no  sale.  The  plaintiff  testified  he 
never  had  any  offer  for  this  property,  except  he  states  in  a  letter  that  he 
was  once  offered  $4  a  foot,  which  was  far  below  the  purchase  price. 
He  has  testified  that  he  often  talked  with  the  defendant  In  regard  to 
the  prospect  of  selling  this  land,  and  was  advised  that  it  was  good. 
He  saw  him  once  or  twice  each  year  down  to  1899  or  1900  in  reference 
to  selUng  the  land,  but  was  unable  to  make  any  sale.  He  resided  in 
Seneca  Falls,  and  knew  but  little  concerning  the  value  of  the  land,  while 
the  defendant  was  a  resident  of  Buffalo,  and  apparently  familiar  with 
the  selling  value  of  property  of  this  kind,  and  appreciated  the  difficulty 
in  disposing  of  it  Whenever  the  plaintiff  was  in  Buffalo  he  met  the 
defendant,  and  they  talked  over  the  situation  in  reference  to  this  land. 
On  the  7th  of  February,  1901,  he  wrote  to  the  defendant : 

"As  you  know  we  have  been  trying  to  sell  tbem  ever  since  we  bougbt  bat 
have  never  bad  bat  one  offer  and  that  was  $4.00  a  foot" 

He  then  called  attention  to  the  agreement  of  the  defendant  to  "take 
the  lots  back"  if  they  were  unable  to  sell  within  the  three  years.  He 
then  adds: 

"We  have  beld  off,  thinking  perhaps  that  we  coald  get  rid  of  them,  bat  as 
there  don't  seem  to  be  much  prospect  tboagbt  that  I  would  write  yoo,  and  get 
the  thing  closed  ap." 

The  defendant  replied  to  this  and  another  letter,  not  in  evidence, 
saying  he  liad  "been  making  inquiries" ;  that  real  estate  was  "picking 
up  and  there  is  no  question  that  you  will  be  able  to  sell,  and  I  think  at 
a  profit,  this  summer."    It  will  be  noted  that  the  defendant  does  not 
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claim  that  the  plaintiff  had  elected  to  return  the  land,  or  that  the  agi  ce- 
ment had  become  inoperative  J)y  lapse  of  time.  The  plaintiff  thereupon 
wrote  two  letters  to  the  defendant,  advising  him  that  he  desired  to  re- 
convey  the  land,  and  receive  the  purchase  price  and  expenses,  in  accord- 
ance with  the  contract  of  the  defendant  He  says  in  the  letter  of  Feb- 
ruary 20th : 

"The  6  per  cent  liiTestment  nnder  your  guarantee  Is  profit  enough  for  me, 
and  I  want  to  settle  the  thing  up.  Our  agreement,  when  I  bought  the  lots,  was 
that  you  would  take  them  off  my  hands,  If  I  were  unable  to  sell  them,  and  this 
is  what  I  want  you  to  do.  If,  as  you  think,  values  will  rise,  you  will  be  tbe 
gainer.  You  are  on  the  ground  and  can  look  after  them,  while  I  am  not,  and 
could  not  watch  the  market  so  as  to  know  when  was  the  best  time  to  dispose 
of  them.    In  thinking  it  all  over  I  want  the  guarantee  fulfilled." 

And  in  the  letter  of  April  4th : 

"I  expect  you  to  fulfill  that  guarantee  and  cannot  see  why  I  should  wait 
until  you  make  inquiries  as  to  tbe  value  of  the  property." 

On  the  20th  of  April  the  attorneys  for  the  plaintiff  wrote  to  the  de- 
fendant, insisting  upon  a  prompt  adjustment  of  the  matter.  In  re- 
spc>nse  to  this  letter  the  defendant  on  the  25th  of  April  wrote  to  the 
plaintiff,  saying: 

"I  will  keep  my  agreement  made  with  you.  I  hardly  think  it  necessary  to 
employ  an  attorney.  I  haven't  the  cash  on  hand  at  present  but  think  I  will  be 
able  to  arrange  it  this  fall.  Will  you  send  me  a  copy  of  the  agreement,  hope 
this  will  be  satisfactory  to  you." 

The  defendant  not  only  does  not  repudiate  his  liability,  or  claim  that 
the  plaintiff  has  deferred  his  demand  too  long,  but  distinctly  recc^izes 
the  binding  force  of  the  agreement  The  defendant,  in  his  testimony, 
diti  not  claim  that  he  told  the  plaintiff  he  was  not  liable  on  this  agree- 
ment ;  and  he  did  not  deny  that  after  the  expiration  of  three  years  the 
plaintiff  repeatedly  conferred  with  him  in  regard  to  selling  the  lots, 
and  as  to  the  prospect  of  finding  a  purchaser. 

In  view  of  all  of  this  testimony,  supported  and  elucidated  by  the 
correspondence  mentioned,  we  think  it  was  for  the  jury  to  determine, 
in  the  first  place,  whether  the  plaintiff,  during  the  three  years  stipulated 
in  the  agreement,  exercised  reasonable  diligence  and  made  proper  efforts 
to  sell  these  lots.  In  the  second  place,  it  was  for  the  jury  to  fiiid  wheth- 
er the  defendant,  under  all  the  circumstances,  acquiesced  in  the  delay 
which  was  made,  appreciating  that  his  liability  in  compliance  with  the 
agreement  was  subsisting  during  all  of  this  time.  If  so,  the  jury  might 
say  the  plaintiff  commenced  his  action  seasonably. 

Soon  after  the  purchase  of  the  land,  the  plaintiff,  by  some  arrange- 
ment, the  nature  of  which  is  not  clearly  disclosed  by  the  record,  trans- 
ferred some  interest  in  this  land,  or  the  profits  which  might  accrue 
therefrom,  to  his  brother,  Edward  Maier.  The  latter  paid  to  the  plain- 
tiff one-half  of  the  cash  payment,  and  one-half  of  the  bond  and  mort- 
gage and  of  the  taxes  falling  due  from  time  to  time.  If  this  arange- 
ment  was  equivalent  to  a  sale  of  one-half  of  the  premises,  then  the 
plaintiff,  to  the  extent  of  the  money  received,  must  give  credit  upon 
the  agreement  sued  upon.  If  the  plaintiff  had  sold  to  his  brother  the 
entire  parcel  of  land,  receiving  the  full  purchase  price  paid  by  him,  but 
retaining  title  in  himself  because  of  an  agreement  that  he  was  to  share 
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in  any  profits  which  might  accrue  frcwn  a  sale  of  the  land,  I  take  it, 
the  arrangement  would  relieve  the  defendant  from  his  liability  CMi  the 
agreement.  That  contract  was  designed  to  indemnify  the  plaintiff 
against  any  loss  on  his  investment^  by  insuring  its  repayment  or  reim- 
bursement, including  the  taxes  and  incidental  expenses  provided  for  in 
the  agreement.  If  he  received  the  full  return  of  his  investment,  with 
interest  and  taxes,  by  virtue  of  another  agreement,  so  that  he  has  lost 
nothing,  then  the  defendant  should  not  be  called  upon  to  pay.  If  he 
has  received  in  part  the  purchase  price,  a  ratable  reduction  should  be 
made  of  his  claim  against  the  defendant  The  maximum  limit  of  the 
latter's  liability  is  the  loss  sustained  by  the  venture  of  the  plaintiff. 
If  the  plaintiff  has  been  in  part  reimbursed  by  a  sale,  or  by  a  contract 
tantamount  to  a  sale,  in  that  it  lessened  his  loss,  he  should  be  content  if 
the  defendant  is  held  bound  to  him  for  the  balance  of  his  investment. 

The  defendant  offered  in  evidence  certain  letters  of  said  Edward 
Maier  to  him,  and  which  are  referred  to  in  the  letters  of  the  plaintiff  to 
the  defendant,  and  they  were  excluded  by  the  court.  Later  the  de- 
fendant sought  to  show  that  he  offered  to  Edward  Maier  to  take  the 
land  back  "if  thev  were  not  satisfied"  with  it ;  "that  he  had  an  offer  of 
$14  per  foot"  iThis  was  also  excluded.  Without  going  into  the  evi- 
dence in  detail,  we  think  Edward  Maier  is  sufficiently  connected  with 
this  land  transaction  to  render  the  evidence  offered  competent.  The 
two  brothers  were  to  some  extent,  at  least,  interested  in  the  speculation, 
and  were  together  endeavoring  to  sell  the  lots,  and  together  were  writ- 
ing and  conferring  with  the  defendant  in  regard  to  Ihem.  The  act  of 
one  was  the  act  of  the  other,  and  was  so  recognized  by  the  plaintiff. 
The  defendant'^  exceptions  should  be  sustained,  and  the  motion  for  a 
new  trial  granted,  with  costs  to  the  defendant  to  abide  the  event 

Defendant's  exceptions  sustained,  and  motion  for  new  trial  granted, 
with  costs  to  the  defendant  to  abide  the  event 

WILLIAMS  and  HISCOCK,  JJ.,  concur. 

McLENNAN,  P.  J.  (concurring).  I  concur  in  the  result  reached  in 
this  case,  that  the  defendant's  exceptions  should  be  sustained  and  a  new 
trial  granted,  but  I  dissent  from  the  views  of  the  majority  of  the  court 
as  expressed  in  the  prevailing  opinion,  viz.,  that  it  is  for  the  jury  to  de- 
termine whether  or  not  the  plaintiff  made  his  election  to  resell,  and 
tendered  a  reconveyance  of  the  premises  in  question  to  the  defendant, 
within  a  reasonable  time,  aijd  in  other  respects  complied  with  the  terms 
of  the  agreement  upon  which  he  seeks  to  recover.  It  seems  to  me 
that,  upon  the  facts  disclosed  by  the  record  in  this  case,  it  should  be 
held,  as  matter  of  law,  that  th^  plaintiff  is  not  entitled  to  recover,  and 
that  the  defendant's  motion  for  a  nonsuit  should  have  been  granted. 

The  facts,  so  far  as  material,  are  not  in  dispute.  On  the  loth  day  of 
January,  1893,  the  defendant  sold  and  by  quitclaim  deed  conveyed  to 
the  plaintiff  a  parcel  of  land,  being  60  feet  front  on  Goethe  street,  in  the 
city  of-  Buffalo,  N.  Y.,  for  the  consideration  of  $720,  or  $12  per  front 
foot  Two  hundred  and  twenty  dollars  of  the  purchase  price  was  paid 
down,  and  the  payment  of  the  remaining  $500  was  secured  by  a  bond 
and  mortgage  up<Mi  the  premises,  due  in  three  years,  and  bearing  even 
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date  with  said  deed,  duly  executed  by  the  plaintiff,  and  delivered  to  the 
defendant  At  the  same  time,  and  as  part  of  the  consideration  of  the 
purchase,  the  defendant  executed  and  delivered  to  the  plaintiff  the 
following  instrument: 

"Buffalo,  N.  T.,  Jan'y  lOtb,  1893. 
"Guarantee  to  Chaa  W.  Maler. 
"I  hereby  agree,  If  at  the  end  of  three  (8)  years  yon  can't  sell  at  an  advance 
to  cover  six  (6)  per  cent  Interest  on  investment  I  will  take  the  land  back  and 
refund  the  money;   also  pay  yon  six  (6)  per  cent  interest  and  all  other  ex- 
penses connected  with  transfers,  recording,  etc. 

"Joseph  H.  Rebstock, 
"Per  S.  J.  Rebstock,  Atty." 

Immediately  upon  the  execution  of  said  deed  and  guaranty,  and  their 
delivery  to  the  plainti£F,  he  entered  into  possession  of  the  premises. 

The  evidence  clearly  indicates  that  the  plaintiff  purchased  the  prop- 
erty solely  for  the  purpose  of  speculation.  He  had  never  seen  it  at 
the  time,  nor  until  more  than  a  year  afterward.  He  and  the  defendant 
had  been  intimate  friends  for  a  long  period,  and  the  plaintiff  relied 
solely  upon  the  representations  made  by  the  defendant  as  to  the  value 
of  the  property,  present  and  prospective.  The  plaintiff  evidently 
thought  he  had  a  good  thing  if  he  continued  to  hold  the  property,  for 
he  really  made  no  attempt  to  sell  it  for  nearly  a  month  after  the 
expiration  of  three  years  from  the  time  when  he  purchased  the  same. 
The  plaintiff -testified : 

"TTsnally — always,  I  might  say — ^I  saw  the  defendant  and  talked  with  him 
about  the  prospects  of  selling  the  property.  He  told  me  he  would  put  a  sign 
on,  with  the  words  'For  Bale,'  and  his  own  name  and  address,  and.  If  any  pos- 
sible purchaser  came,  be  would  try  to  sell  the  same." 

This  is  all  the  plaintiff  did  by  way  of  attempting  to  sell  the  property 
until  after  the  expiration  of  the  three  years.  He  did  not  authorize  the 
defendant  to  sell  it  No  selling  price  was  fixed.  At  the  most,  the  de- 
fendant was  only  empowered  to  let  the  public  know  the  premises  were 
for  sale.  His  only  relation  to  the  property  was  that  of  a  friend  of  the 
plaintiff,  endeavoring  to  find  a  purchaser  at  a  price  which  would  be  ap- 
proved by  him ;  and  during  those  three  years  the  plaintiff  never  sug- 
gested or  intimated  to  the  defendant  that  he  (the  plaintiff)  might  elect 
to  reconvey  the  property,  m  that  he  was  not  entirely  satisfied  with  his 
purchase  as  a  speculative  investment.  On  and  after  January  lo,  1896, 
"the  end  of  three  years"  frcrni  the  date  of  the  conveyance,  and  upon 
the  expiration  of  tlie  option  period  mentioned  in  the  contract,  what  did 
the  plaintiff  do  to  indicate  that  he  would  require  the  defendant  to  re- 
purchase the  property?  Absolutely  nothing.  On  the  contrary,  he 
continued  to  exercise  all  acts  of  ownership  over  the  property,  the  same 
as  before ;  and  a  month  later,  without  consultation  with  Uie  defendant, 
so  far  as  appears,  placed  the  property  in  the  hands  of  Chadeayne  & 
Colter,  real  estate  agents  of  Buffalo,  for  sale,  and  fixed  the  price  at 
$18  to  $20  per  front  foot,  which,  if  sold  at  that  price,  would  have  net- 
ted him  a  profit  of  several  hundred  dollars.  In  that  regard  the  plain- 
tiff testified : 

"I  held  that  property  and  gave  It  to  Chadeayne  ft  Colter  for  sale  In  Feb- 
mary,  1896.  I  fixed  a  price  of  eighteen  or  twenty  dollars  per  front  foot  That 
was  the  selling  price  which  I  fixed  on  it  at  the  start  and  I  kept  that  price  right 
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along.  Tbere  was  tirty  feet  .  Chadeayne  ft  Colter  bad  tt  abont  a  year  and  a 
balf.  After  a  while,  I  put  It  down  to  eighteen  dollars  a  foot,  and  asked  If  tbey 
coQld  get  an  ofFer." 

Thus  it  appears  that,  a  month  after  the  expiration  of  the  option 
period,  the  plaintiff,  without  having  demanded  that  the  defendant  re- 
purchase the  prq)erty,  and  without  having  offered  to  reccmvey  the  same, 
continued  for  a  year  and  a  half  to  offer  xt  for  sale  at  a  price  greatly  in 
excess  of  what  it  cost  him,  and,  so  far  as  appears,  never  offered  it  for 
sale  at  a  price  which  would  only  equal  such  cost.  Indeed  for  five 
years  after  the  expiration  of  the  option  period  the  plaintiff  was  actively 
engag^  in  endeavoring  to  sell  the  property  at  such  a  price  as  would 
yield  him  a  large  profit  upon  his  investment.  It  is  true,  however,  that 
during  that  time  he  received  no  offer  for  the  prt^erty  in  excess  of  $4 
per  front  foot,  which  was  much  less  than  its  cost.  During  .all  this  time 
the  plaintiff  frequently  consulted  with  the  defendant  as  to  the  actual 
and  prospective  value  of  the  property,  as  to  what  could  probably  be  real- 
ized from  it,  and  as  to  what  assistance  the  defendant  could  render  in 
the  way  of  securing  an  advantageous  sale  of  th6  same ;  but  throughout 
such  consultations,  conversations,  or  negotiations,  ccmtinuing  over 
a  period  of  five  years,  there  cannot  be  found  a  single  word  in  the  evi- 
dence to  indicate  that  the  plaintiff  ever  intimated  or  suggested  to  the 
defendant  that  he  (the  plaintiff)  was  dissatisfied  with  his  purchase 
or  investment  or  that  he  elected  or  would  elect  to  require  the  defendant 
to  repurchase  the  property  under  his  agreement  of  guaranty.  It  there- 
fore appears  without  contradiction  that  for  a  period  of  more  than  eight 
years  after  the  purchase  of  the  premises,  and  for  more  than  five  years 
after  the  expiration  of  the  option  period,  the  plaintiff  never  elected 
to  sell,  offered  to  reconvey,  or  tendered  to  the  defendant  a  deed  of  the 
premises,  or  in  any  manner  intimated  ,or  suggested  that  he  elected  or 
would  elect  so  to  do,  or  that  he  would  seek  to  hold  the  defendant  liable 
upon  his  guaranty.  On  the  7th  day  of  February,  1901,  five  years  and 
nearly  a  month  after  "the  end  of  three  years,"  the  pfaintiff  for  the  first 
time  demanded  of  the  defendant,  by  letter  dated  diat  day,  that  he  re- 
purchase the  property,  and  refund  to  him  the  purchase  price,  costs,  and 
expenses,  and  interest  upon  the  whole  at  the  rate  of  6  per  cent,  per 
annum.  He  evidently  had  then  become  satisfied  that  speculation  in 
Buffalo  real  estate  would  not  yield  the  great  profits  anticipated,  and 
concluded,  as  stated  in  a  letter  written  to  tiie  defendant  on  the  20th  day 
of  February,  1901 : 

"I  want  to  close  tbe  tblng  up  now,  and  get  out  ct  Buffalo  real  estate.  The 
six  per  cent  Investment  under  your  guaranty  la  profit  enougb  for  me^  and  I 
want  to  settle  tbe  thing  up." 

In  answer  to  the  plaintiff's  demand,  the  defendant  stated  in  a  letter 
dated  April  25,  1901, 

"Will  say  tbat  I  will  keep  my  agreement  wltb  yon.  I  bardly  tblnk  It  nec- 
essary to  employ  an  attorney.  I  have  not  tbe  casb  on  hand  at  present  but 
tbink  I  will  be  able  to  arrange  It  tbls  fall." 

If  the  defendant  was  not  liable  to  the  plaintiff  upon  the  guaranty 
prior  to  the  writing  of  such  letter,  it  cannot  be  contended  that  he  there- 
by became  liable.    The  defendant  finally  refused  to  comply  with  the 
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demand  of  the  plaintiff  that  he  repurchase  the  property,  and  this  action 
was  commenced. 

This  appeal  only  involves  the  construction  and  meaning  of  the  guar- 
anty agreement.  No  question  of  estoppel  is  involved.  If  the  plaintiff 
had  said  to  the  defendant,  immediately  prior  to  or  at  the  expiration  of 
the  option  period,  "I  am  about  to,  or  intend  to,  elect  to  resell  the  prop- 
erty to  you,  and  to  hold  you  liable  upon  your  agreement,"  and  the  de- 
fendant had  said  something  or  done  some  act  which  had  led  the  plaintiff 
to  refrain  from  taking  such  election  at  the  time,  or  if  the  option  period 
had  been  extended  by  agreement  between  the  parties,  then  another  ques- 
tion would  be  presented ;  but  there  is  no  suggestion  of  that  kind  in  the 
evidence.  As  we  have  seen,  the  plaintiff  never  even  intimated,  either 
by  word  or  act,  that  he  contemplated  electing  to  require  the  defendant  to 
repurchase  the  property,  or  that  he  regarded  the  defendant  liable  upon 
his  guaranty,  until  the  7th  day  of  February,  1901.  In  fact,  his  course 
of  conduct  in  respect  to  the  property  during  the  entire  period  of  five 
years  was  inconsistent  with  such  an  election  on  his  part.  During  that 
entire  time  he  was  endeavoring  to  sell  the  property  at  a  large  profit, 
and  not  for  a  sum  simply  equal  to  his  original  investment ;  such  profit, 
if  realized,  being  for  his  exclusive  benefit.  The  guaranty  agreement 
is  plain  and  unambiguous.  It  is  nothing  more  than  an  agreement  on 
the  part  of  the  defendant  to  repurchase  the  prdperly  of  the  plaintiff, 
at  a  specified  price,  "at  the  end  of  three  years,"  if  the  plaintiff  shall 
elect  to  sell  at  that  time.  The  plaintiff  did  not  make  such  election  "at. 
the  end  of  three  years,"  or  until  more  than  five  years  thereafter ;  and 
his  failure  so  to  do,  so  far  as  appears  by  the  evidence,  was  in  no  man- 
ner influenced  by  any  word  or  act  of  the  defendant.  It  would  seem, 
therefore,  that,  upon  any  reasonable  construction  of  the  contract,  it 
should  be  held,  as  matter  of  law,  that  the  plaintiff  is  not  entitled  to 
recover. 

It  is  said  in  the  prevailing  opinion : 

"In  view  of  all  the  testimony,  supported  and  elucidated  by  the  correspond- 
ence mentioned,  we  think  It  was  for  the  jury  to  determine,  In  the  first  place, 
whether  the  plalntlfT,  during  the  first  three  years  stipulated  In  the  agreement, 
exercised  reasonable  diligence  and  made  proper  efforts  to  sell  these  lots.  In 
the  second  place.  It  was  for  the  Jury  to  find  whether  the  defendant,  under  all 
the  circumstances,  acquiesced  In  the  delay  which  was  made,  appreciating  ttiat 
his  liability  in  compliance  with  the  agreement  was  subsisting  during  all  of  this 
time.  If  so,  the  Jury  might  say  the  plalntlfT  commenced  his  action  seasoo- 
ably." 

As  to  the  first  proposition,  while  we  do  not  think  the  question  ma- 
terial in  this  case,  it  may  be  said  there  is  not  a  particle  of  evidence  to 
indicate  that  the  plaintiff  really  attempted  to  sell  the  property  during 
the  three  years  after  he  purchased  the  same.  He  never  fixed  a  price 
for  which  he  would  sell  it.  As  we  have  seen,  the  most  he  did  was  to 
ask  the  defendant  to  make  it  known  that  the  property  was  for  sale,  and 
to  place  a  sign  thereon  indicating  that  fact.  As  to  the  second  proposi- 
tion, we  think  it  entirely  immaterial  whether  or  not  the  defendant 
acquiesced  in  the  delay  in  the  sale  of  the  property.  He  could  do  noth- 
ing else  but  acquiesce.  The  defendant  could  not  sell  the  propert)-. 
The  plaintiff  could  keep  it  or  sell  it,  as  he  saw  fit.  He  alone  had  the 
right  of  election.    The  plaintiff  was  the  actor.    The  defendant  had  no 
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act  to  perform  until  the  plaintiff  made  demand  for  the  purchase  price 
and  tendered  a  conveyance  of  the  property,  and,  unless  such  demand 
and  tender  were  made,  the  defendant  could  not  be  called  upon  to  act. 
What  should  the  defendant  have  done  in  this  case?  Was  he  required 
to  go  to  the  plaintiff  and  offer  to  buy  back  the  property — inquire  wheth- 
er the  plaintiff  was  dissatisfied  with  his  purchase,  and  would  be  likely 
to  demand  the  repayment  of  the  purchase  price?  No  such  duty  was 
imposed  upon  the  defendant  in  the  premises.  He  had  no  right  of 
election.  Such  right  belonged  exclusively  to  the  plaintiff,  and,  unless 
exercised  in  accordance  with  the  terms  of  the  contract,  was  lost  forever. 
We  think  the  authorities  fully  sustain  the  defendant's  contention. 
Lester  v.  Jewett,  1 1  N.  Y.  453,  was  an  action  brought  to  enforce  the 
following  agreement: 

"For  valne  received,  I  agree  at  the  expiration  of  one  year  from  tliia  date,  to 
pnrchase  tblrty  Bbares  of  the  capital  stock  of  tlie  Southern  Life  Insurance  and 
Tmst  Company,  of  Ralph  Lester  of  th^  city  of  Rochester,  for  the  sum  of  three 
tboDsand  dollars. 

"Dated  September  6th,  1839. 

"[Signed]  Simeon  B.  Jewett" 

It  was  held : 

"To  entitle  the'  vendor  to  recover  npon  the  agreement,  he  must  aver  and 
prove  a  tender  or  offer  to  sell  and  transfer  the  stock  to  the  party  contracting 
to  purchase,  at  the  expiration  of  the  year." 

It  was  also  said  in  that  case  (page  454)  per  Edwards,  J. : 

"If  the  Instrument  upon  which  this  suit  is  brought  be  construed  according 
to  the  plain  rules  of  common  sense,  without  regard  to  legal  subtleties  and  re- 
flnements,  it  seems  to  me  that  there  can  be  but  little  difficulty  in  coming  to  a 
conclusion  as  to  its  true  meaning  and  effect  The  defendant  kgrees  to  pur^ 
chase  thirty  shares  of  stock  on  a  particular  day  at  a  fixed  price.  No  credit 
wliatever  is  given.  Now,  what  Is  he  bound  to  do  in  order  to  make  such  a  pur- 
chase? He  certainly  is  not  bound  to  pay  the  price  agreed  upon  without  re- 
ceiving anything  In  return.  A  cash,  purchase  can  only  be  made  by  a  payment 
of  the  purchase  money  on  the  one  side,  and  a  delivery  of  the  tiling  purchased 
on  the  other.  These  are,  and  must  necessarily  be,  concurrent  acts.  The  pur- 
chaser is  not  bound  to  pay  the  purchase  money  unless  he  receives  the  thing 
purchased;  and  bow  can  it  be  said  that  he  has  refused  to  receive  the  thing 
purchased,  and  to  pay  the  money  for  it  when  be  has  never  had  the  opportunity 
of  receiving  it?  I  cannot  perceive  how  a  person  can  be  said  to  be  in  default 
for  not  doing  a  thing,  when  the  party  who  alleges  his  default,  and  who  alone 
could  put  it  in  Iiis  power  to  do  the  thing,  has  neglected  to  do  so." 

In  the  case  at  bar,  for  a  period  of  five  years  after  the  expiration  of  the 
option  period,  it  may  be  asked  when — what  year,  month,  or  day — did 
the  defendant  have  a  right  to  repurchase  the  premises  in  question  ?  No 
tender  of  reconveyance  had  been  made  to  him.  No  intimation  on  the 
part  of  the  plaintiff  had  been  given  that  such  tender  was  to  be  made. 
The  defendant  was  therefore  without  power  to  act.  It  was  not  for  him 
to  interfere  with  the  laudable  and  legal  purpose  of  the  plaintiff  to  real- 
ize a  substantial  profit  upon  the  investment  which  he  had  made.  At 
the  expiration  of  the  option  period  the  plaintiff  was  engaged,  as  he  had 
been  before,  in  trafficking  with  the  property  for  his  own  benefit,  and 
without  having  demanded  of  the  defendant  that  he  repurchase  the  same. 

Taylor  Blair,  59  Hun,  347,  13  N.  Y.  Supp.  154,  was  an  action  upon 
a  contract  almost  identical  with  the  one  at  bar.     On  April  4,  1873,  one 
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Meyer  purchased  500  shares  of  stock,  and  the  defendants  agreed  "that 
if,  at  the  end  of  one  year  from  this  date,  the  said  Meyer  shall  desire 
to  sell  the  said  shares  at  the  price  paid  for  the  same  bv  him,  we  will 
purchase  the  same  and  pay  to  him  the  amount  paid  by  him  on  the  same 
with  interest"  It  was  held  that  it  was  incumbent  upon  Meyer,  in  or- 
der to  sustain  an  action  brought  to  recover  the  amount  paid  for  such 
stock,  with  interest,  to  prove  that  on  the  4th  day  of  April,  1874,  he 
offered  or  tendered  a  transfer  of  such  shares  to  the  parties  agreeing 
to  purchase  the  same.  The  court  said :  "That  was  a  condition  preced- 
ent, according  to  the  terms  of  the  agreement  upon  which  the  right 
to  recover  this  money  depended."  In  the  opinion  of  the  late  Judge 
Daniels,  which  was  concurred  in  by  Van  Brunt,  P.  J.,  and  Brady,  J., 
many  authorities  are  cited  in  support  of  the  proposition. 

In  Page  v.  Shainwald,  169  N.  Y.  246,  62  N.  E.  356,  57  L.  R.  A.  173, 
the  effect  of  a  similar  contract  was  considered,  the  agreement  on  the 
part  of  the  defendant  in  that  case  being: 

"I  hereby  agree,  If  requested  so  to  do  by  yoo  on  the  first  day  of  January, 
1897,  within  ten  days  thereafter  to  pay  to  you  the  amonnt  paid  by  you  npon 
said  subscription,"  eta 

It  was  held  that,  as  the  plaintiff  failed  to  tender  his  stock  and  make 
the  request  on  the  day  named,  he  could  not  recover,  although  he  did  so 
three  days  after,  and  notwithstanding  the  day  named  in  the  contract 
was  a  legal  holiday.  To  the  same  effect  is  Hakes  v.  Peck,  *40  N.  Y. 
McNutt  V.  Clark,  7  Johns.  465. 
This  is  a  case  where  an  obligor  agrees  to  do  something  "at  the  end 
of"  a  certain  time,  in  case  the  obligee  so  elects.  It  is  not  for  a  jury  to 
say  that  such  election  may  be  made  at  a  different  time  than  that  speci- 
fied in  tiie  contract,  or  at  any  time  within  five  years  thereafter. 

We  think  the  cases  referred  to  in  the  prevailing  opinion  have  no 
bearing  upon  the  question  in  controversy. 

Pierson  et  al.  v.  Crooks  et  al.,  115  N.  Y.  539,  22  N.  E.  349,  12  Am. 
St  Rep.  831,  was  an  action  to  recover  under  an  executory  contract  for 
the  sale  and  delivery  of  goods  of  a  specified  quality,  and  it  was  simply 
held  that  the  purchaser  had  a  reasonable  time  in  which  to  determine 
whether  or  not  the  goods  were  of  such  quality.  In  that  case  the  court 
said: 

"It  stands  upon  the  most  obvlons  Justice  and  equity  that  the  seller  should 
be  apprised  promptly  If  there  Is  any  objection,  and  the  vendee  Intends  to  reject 
the  goods,  so  that  he  may  retake  poBsesslon  or  resell  the  goods,  and  save  him- 
self, as  far  as  practicable,  from  loss ;  but  the  vendee  has  a  reasonable  time 
for  examination  and  to  give  notice,  and  what  Is  a  reasonable  time  Is  usually 
a  question  of  fact,  and  not  of  law,  to  be  determined  by  the  jury  npon  all  the 
circumstances,  Including  as  well  the  situation  and  liability  of  Injury  to  the 
vendor  from  delay,  as  the  convenience  and  necessities  of  the  vendee." 

The  case  of  Grabfelder  v.  Vosburgh  (decided  at  the  last  term  of  this 
court)  85  N.  Y.  Supp.  633,  also  referred  to  in  the  prevailing  opinion, 
we  think,  has  no  application  to  the  question  involved  in  this  case. 
There  the  plaintiff  sold  a  new  brand  of  whisky  to  the  defendant  upon 
the  express  condition  that,  if  the  defendant  could  not  sell  it — no  time 
being  fixed — ^he  would  not  be  required  to  pay  for  it,  and  that  the  plain- 
tiff would  take  it  back ;  and  it  was  simply  held  that  it  was  for  the  jury 
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to  say,  under  all  the  circumstances,  whether  the  defendant  kept  the 
goods  for  such  length  of  time  as  to  be  deemed  to  have  ratified  the  sale, 
or  whether  he  offered  to  return  the  same  within  a  reasonable  time. 
.\1I  cases  of  that  class  are  decided  upon  the  theory  that  there  was  an 
implied  contract  that  the  vendee  should  have  a  reasonable  time  for  in- 
spection. If  the  contract  of  sale,  however,  provides  that  the  inspection 
shall  be  made  on  or  before  a  certain  day,  and  the  goods  returned  to  the 
vendor  if  found  unsatisfactory,  it  would  not  be  claimed  that  a  jury 
might  be  permitted  to  say  that  it  was  only  reasonable  that  the  vendee 
should  have  a  longer  time  in  which  to  make  such  inspection,  and  thus 
be  relieved  from  paying  for  the  goods. 

We  think  it  should  be  held  that  the  facts  disclosed  by  the  evidence  in 
the  case  at  bar  failed  to  establish  a  cause  of  action  in  plaintiff's  favor,, 
as  against  the  defendant,  and  that  the  motion  for  a  nonsuit  should  have 
been  granted. 

STOVER,  J.,  concurs. 

(42  Ml8C.  Rep.  440.) 

SHERMAN  UMB  CO.  t.  YILLAOB  OF  OLBNS  FAIX& 

(Supreme  Conrt,  Special  Term,  Warren  CJounty.    Jamuaj,  1904) 

1.  DKDICATIOH— EVIDKHCB— Skwkbaok  Pbivilxoes. 

Where  owners  of  land,  containing  a  ledge  In  wblcb  there  was  a  natural 
fissure  running  underground  to  a  river,  for  10  years  allowed  a  village  to 
construct  an  outlet  for  a  sewer  system  over  their  lands  to  the  fissure,  and 
erect  a  brick  building  to  make  the  proper  connections,  they  bave  dedi- 
cated to  that  extent  their  lands  to  the  public  use. 

2.  InjrmcnoR— NuiSANcx. 

Owners  of  lands  dedicated  to  the  use  of  a  village  the  right  to  construct 
a  sewage  system  to  a  natural  fissure  In  a  ledge  of  rocks,  fiowlng  under- 
ground to  a  river.  Thereafter,  because  of  Increased  sewage,  the  village 
constructed  an  overflow  pipe  to  conduct  the  surplus  to  the  river  by  an  open 
dltcb  in  said  lands,  which  at  times  overflowed.  Held  to  entitle  the  owner 
of  the  lands  to  an  Injunction  restraining  the  further  discharge  of  sewage 
upon  his  lands  otherwise  than  In  the  manner  allowed  by  tbe  original 
syston,  and  only  in  connection  with  tbe  fissure. 

Action  by  the  Sherman  Lime  Company  against  the  Village  of  Glens 
Falls  to  require  defendant  to  remove  sewage  from  lands  of  plaintiff,  and 
to  enjoin  a  future  discharge  thereof.    Judgment  for  plaintiff. 

Potter  &  Kellogg,  for  plaintiff. 

Wm.  M.  Cameron  (F.  A.  Rowe  and  C.  R.  Patterson,  of  counsel),  for 
defendant 

SPENCER,  J.  The  plaintiff  is  the  owner  of  a  strip  of  land  in  the 
village  of  Glens  Falls,  lying  between  the  Hudson  river  and  Warren 
street,  containing  an  extensive  ledge  of  valuable  lime  rock,  which  the 
plaintiff  has  used  and  is  still  using  in  the  manufacture  of  lime.  There 
is  a  fissure  in  the  rock  about  a  thousand  feet  from  the  river  bank, 
running  from  the  surface  underground  to  some  point  in  the  bed  of  the 
river.  This  fissure,  for  a  long  time,  has  been  used  as  a  sinkhole  to 
carry  away  surface  water  and  to  drain  certsun  dry  docks  situated  in  the 
neighborhood. 
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In  the  years  1891  and  1892  the  defendant,  by  its  board  of  ^ewer 
commissioners,  planned  and  constructed  a  system  of  sewers  for  the  use 
of  the  public  in  said  village.  Darwin  W.  Sherman,  the  principal  own- 
er of  the  property  in  question,  was  chairman  of  said  board,  and  took  an 
active  part  in  its  proceedings.  At  his  suggestion,  and  with  the  knowl- 
edge  and  concurrence  of  the  other  owners  of  the  property,  the  outlet 
line  of  the  sewer  system  was  constructed  from  a  point  on  Warren  street 
across  said  property  to  and  into  the  opening  of  said  fissure,  where  a 
substantial  and  permanent  building  of  brick  was  erected  for  the  pur- 
pose of  connecting  the  sewer  pipes  with  said  fissure.  The  village  sew- 
age thus  found  its  way  through  the  pipes  into  the  fissure  and  thereby 
into  the  river.  Since  that  time  the  defendant  has,  from  year  to  year, 
increased  its  sewer  system  by  adding  to  the  area  drained  thereby,  and 
has  thus  continually  added  to  the  amount  of  sewage  necessary  to  be 
disposed  of  through  the  fissure.  In  the  year  1897  the  fissure,  either  by 
becoming  clogged  or  by  being  too  small  for  the  increased  flow  of 
sewage,  or  both,  failed  to  carry  off  all  the  sewage  gathered  by  the 
system,  and  the  same  overflowed  and  spread  over  plaintiff's  lands.  In 
order  to  regulate  this,  the  defendant  constructed  an  overflow  pipe  at  or 
near  the  brick  structure,  by  which  such  surplus  was  conducted  across 
tlie  lands  of  the  plaintiff  in  an  open  ditch  to  the  river.  FrcMn  that  time 
to  the  present  more  or  less  sewage  has  continued  to  run  tlirough  the 
overflow  pipe  and  along  the  ditch,  but  on  occasions  these  are  inadequate 
and  the  sewage  spreads  over  the  adjacent  lands.  The  plaintiff  coo- 
tends  that  all  that  the  defendant  has  done  in  respect  to  the  discharge 
of  its  sewage  by  means  of  the  fissure  and  over  its  lands  has  been  done 
under  a  license  which  has  expired  by  revocation,  and  this  action  is 
brought  to  recover  damages  for  the  injury  to  said  premises  caused  by 
the  overflow  of  the  sewage,  and  for  judgment  directing  the  defendant 
to  remove  its  sewer  pipes  and  sewage  from  said  premises,  and  for  an 
injunction  restraining  their  further  use. 

As  to  the  institution  of  the  sewer  system  and  the  appropriation  and 
use  of  the  fissure  as  an  outlet  to  such  system,  I  cannot  agree  with  the 
plaintiff's  contention.  I  am  of  the  opinion  that  there  was  a- dedica- 
tion by  the  owners  of  the  property  to  a  public  use.  It  appears  without 
dispute  that  the  sewage  system  was  constructed  with  a  view  to  the  use 
of  the  fissure  as  its  outlet,  and  everything  points  to  the  conclusion  that 
its  occupation  for  that  purpose  was  intended  to  be  permanent.  I 
think,  therefore,  that  the  defendant  has  a  right  to  occupy  and  main- 
tain its  sewer  from  Warren  street  across  the  premises  of  tlie  plaintiff 
to  the  opening  of  the  fissure,  and  to  use  said  fissure  for  the  purpose  of 
carrying  away  such  sewage  to  the  extent  of  its  capacity.  The  fissure 
is  simply  a  natural  extension  of  the  artificial  sewer,  and  constitutes  a 
part  of  the  system  originally  planned  and  constructed. 

But  I  think  there  was  no  dedicaticm  of  the  plaintiff's  premises  to  any 
other  or  further  use.  The  dedication  of  the  fissure  and  the  right  to 
lay  the  sewer  pipes  to  connect  therewith  did  not  contemplate  any 
use  of  the  premises  beyond  the  capacity  of  the  fissure  as  a  c<Hitinuation 
of  the  sewer.  The  construction  of  the  overflow  pipe  came  about  in  a 
different  way.  Its  necessity  was  not  ccwitemplated  at  the  time  the 
owners  of  the  property  dedicated  the  use  of  the  fissure  and  land  for 
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sewer  pipes  to  the  public  use.  Its  necessity  resulted  from  the  enlarge- 
ment of  the  defendant's  sewer  system,  demanding  an  outlet  of  larger 
capacity,  or  because  the  fissure  had  been  allowed  to  become  clogged 
or  its  usefulness  as  an  outlet  impaired.  The  dedication  went  no  further 
than  the  use  of  the  fissure  to  the  extent  to  which  it  might  be  employed, 
and  did  not  include  the  right  to  otherwise  use  the  plaintiff's  premises 
for  an  outlet  in  case  the  fissure,  for  any  reascwi,  became  insufficient. 
The  allowance  by  the  plaintiflf  of  the  construction  of  the  overflow  pipe 
was,  to  a  very  great  extent,  imposed  upon  it  by  the  exigencies  of  the 
situation  and  the  necessities  of  the  defendant,  and  was  not  a  voluntary 
and  intentional  dedication  of  its  property  to  the  public  use.  When  by 
the  growth  of  the  defendant's  sewer  system  it  became  necessary  to 
provide  for  an  increased  outlet,  the  defendant  was  bound  to  look  else- 
where, and  could  not  by  virtue  of  its  necessities  impose  upon  the  plain- 
tiflf the  obligation  to  enlarge  its  dedication.  I  am  therefore  of  the  opin- 
ion that  the  defendant  has  no  right  to  maintain  the  overflow  pipe  or  to 
discharge  by  that  means,  or  in  any  other  manner,  its  surplus  sewage 
upon  the  premises  of  the  plaintiff,  and  that  the  maintenance  of  such 
overflow  pipe,  since  notice  to  discontinue  the  same  was  given,  has  been 
in  violation  of  the  plaintiff's  rights.  The  same  rule  applies  to  any  use 
of  the  plaintiff's  premises,  except  the  use  of  said  fissure  and  the  pipes 
leading  thereto,  and  reasonable  opportunity  to  repair  and  maintain 
the  same  from  time  to  time  as  planned  and  constructed. 

As  to  the  question  of  damage,  the  testimony  is  very  conflictmg. 
The  plaintiff  contends  that  its  limestone  is  exceedingly  porous,  and 
that  sewage  matter  has  been  absorbed  by  it  to  such  an  extent  as  to  de- 
stroy its  usefulness  for  the  purpose  of  manufacturing  lime.  I  think 
much  of  this  claim  rests  upon  the  sheerest  speculation.  It  is  simply 
beyond  belief  that  limestone  can,  to  any  extent,  be  permanently  in- 
jured by  the  flow  of  sewage  over  it.  Any  deposits  which  may  result 
therefrom  may  be  removed  by  very  simple  and  inexpensive  methods. 
There  can  be  no  doubt  that  the  plaintiff  has  been  discommoded  and  suf- 
fered loss  from  the  presence  of  sewage  flowing  over  the  quarry,  and 
that  it  will  be  put  to  expense  in  removing  the  deposits.  As  to  atl  such 
loss  and  expense  it  should  be  fully  compensated,  but  I  am  strongly  of 
the  opinion  that  when  such  deposits  are  removed  the  stone  will  be  as 
serviceable  as  ever.  I  have  carefully  examined  the  views  of  the  sev- 
eral witnesses  in  respect  to  the  injury,  and  have  come  to  the  conclu- 
sion that  the  siun  of  $i,ooo  will  fully  compensate  the  plaintiff  for  the 
toss  which  it  has  thus  far  sustained. 

The  plaintiflf  may  have  judgment  for  the  removal  of  the  overflow 
pipe,  and  for  damages  caused  by  the  loss  and  injury  to  its  premises 
in  the  sum  stated,  together  with  an  injunction  restraining  the  defend- 
ant from  further  discharging  its  sewage  upon  the  premises  of  the  plain- 
tiff, other  than  by  the  use  of  the  fissure  and  sewer  pipes  leading  there- 
to, to  which  reference  has  been  made. 

Let  findings  of  fact  and  conclusions  of  law  be  prepared  in  accordance 
with  the  above,  the  same  to  be  settled  upon  notice,  when  parties  will  be 
heard  as  to  the  time  the  injunction  order  should  take  effect    Costs  to 
plaintiff.    Judgment  accordingly. 
87  N.Y.S.— 7 
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(Supreme  Ck>art,  Special  Term,  New  York  County.    January,  1904.) 

L  Bquitablk  AsBioNiocNTS— PaioBrrns. 

A  dty  contractor,  after  partial  performance,  defaulted,  and  was  pal 
by  the  dty  for  what  he  had  done.  Thereafter,  with  the  consent  of  tb 
dty,  he  assigned  the  contract  to  a  surety,  who  completed  It,  and  receive 
a  certificate  of  the  payment  due.  Thereafter  such  surety,  with  the  coi 
sent  of  the  city,  assigned  his  claim  to  one  who  assigned  It  to  plaintif 
Before  anything  had  been  earned  on  the  original  contract,  the  contractoi 
with  the  consent  of  the  dty,  assigned  to  a  firm,  which  furnished  nelthc 
labor  nor  material  under  the  contract,  a  sum  alleged  to  be  a  first  lien  o 
the  final  payment  to  secure  a  past-due  debt  Beld,  that  the  rights  of  tl 
plalntifT  In  an  action  against  the  city  to  recover  his  claim  out  of  the  ba 
ance  due  by  the  city  to  the  surety  were  superior  to  the  assignment  of  U 
firm,  though  subsequent  in  point  of  time. 

Action  by  Frederick  D.  Weeks  against  the  city  of  New  York  an 
others.    Judgment  for  plaintiff  and  for  defendant  Paladino. 

Weeks  Brothers,  for  Frederick  D.  Weeks. 
George  L,.  Rives,  Corp.  Counsel,  for  city  of  New  York. 
Jacob  Marks,  for  surety  companies. 
Kellogg  &  Rose,  for  Luther  L.  Kellogg. 
.    Baggott  &  Ryall,  for  Peters,  Calhoun  &  Co. 
Frederic  Swift,  for  City  Trust  Co. 
Hermann  Lindheimer,  for  Paladino. 
Abraham  Nelson,  for  Muertzhagen,  administrator. 

DAVIS,  J.  On  January  i6,  1895,  one  Domenico  Lordi  entered  int 
a  contract  with  the  citj-  of  New  York  for  the  furnishing,  delivering 
and  laying  of  water  mains  from  shaft  No.  25,  new  aqueduct,  to  ti 
pumping  station  at  Highbridge,  in  the  city  of  New  York,  and  at  Ui 
same  time  gave  a  bond  to  secure  the  faithful  performance  of  the  cor 
tract  in  the  penal  stmi  of  $20,000,  with  sureties,  one  of  whom  m 
the  defendant  Michael  Paladino.  The  contractor  Lordi  began  wo: 
under  the  contract  in  January,  1896,  and  stopped  work  and  abandone 
the  contract  in  October,  1896.  At  the  time  of  the  abandonment  of  th 
contract  Lordi  had  performed  work  amounting  to  the  value  of  $6.9a 
on  account  of  which  he  had  been  paid  $6,291,  10  per  cent  having  bee 
retained  under  the  provisions  of  the  contract  until  the  work  should  b 
completed.  In  April,  1897,  no  work  having  been  done  under  the  cot 
tract  since  its  abandonment  by  Lordi  in  1896,  the  commissioner  of  put 
lie  works  served  a  notice  upon  Lordi,  declaring  the  contract  abandond 
and  that  the  work  was  unnecessarily  delayed,  and  that  it  would  be  r« 
advertised  and  relet.  Thereupon  Lordi,  in  June,  1897,  with  the  wnl 
ten  consent  of  the  commissioner  of  public  works  and  of  the  other  siir^ 
ties,  assigned  the  contract  to  Paladino,  one  of  his  sureties  on  the  boi 
given  for  the  faithful  perfonnance  of  the  contract.  Paladino  imme< 
ately  began  work  under  the  contract,  and  completed  it  in  Januai 
1898.  In  March,  1898,  tlie  inspector  in  charge  of  the  work,  the  assii 
ant  engineer,  chief  engineer,  and  commissioner  of  water  supply  (wl 
under  the  Greater  New  York  Charter,  had  taken  the  place  of  the  coi 
missioner  of  public  works)  certified  that  the  work  had  been  satisfi 


_ii_ 


Digitized  by 


Google 


WEEKS  V.  CITT  OP  NEW  TOBK. 


99 


:d,  and  that  the  claimant  was  entitled  to  payment  of 
bsequently  it  was  certified  that  he  was  also  entitled  to 
.  withheld  under  the  contract  to  cover  possible  repairs, 
5,  which  made  a  balance  of  $4,006.24.  On  March  2, 
assigned  $3,975.16  of  his  claim  to  one  Bouve,  with  the 
commissioner  of  public  works,  and  Bouve  thereafter  as- 
e  plaintiff.  In  March,  1895,  before  anything  had  been 
the  contract,  Lordi  assigned  to  Peters,  Calhoun  &  Co. 
rting  to  be  a  first  lien  upon  the  final  payment  under  the 
hich  assignment,  however,  the  consent  of  the  commis- 
c  works  was  not  obtained.  Subsequently  Lordi  revoked 
;.  This  assignment  was  made  to  cover  a  prior  indebted- 
connected  with  the  work  under  the  contract,  and  Peters, 
.  did  nothing  on  the  contract,  and  furnished  no  supplies 
On  February  10,  1896,  Lordi  assigned  the  contract  to 
lich  assignment  the  commissioner  of  public  works  gave 
irilati  failed  to  carry  out  the  contract,  and  in  fact  never 
under  the  contract.  In  April,  1896,  Lordi  and  Barilati 
nment  to  one  Pearsall  to  the  extent  of  $1,784.79,  pur- 
i  first  lien  on  the  final  payment  under  the  contract,  with 
the  commissioner  of  public  works.  On  June  29,  1897, 
led  whatever  interest  he  had  to  the  defendant  Bernard 
equently  Mahon  assigned  to  the  defendant  Kellogg  with- 
it  of  the  commissioner  of  public  works.  On  September 
fendant  Kellogg,  as  the  attorney  for  one  Bernard  Mahon 
jnment  from  said  Mahon,  received  from  the  city  of  New 
3,  being  $1,784.79  and  interest,  out  of  the  final  payment 
di  contract;  the  said  Mahon  first  giving  a  bond  to  in- 
ity  of  New  York  against  any  loss  for  such  payment  in 
of  $4,000,  and  executed  by  two  surety  companies,  both 
;  been  made  parties  defendant  herein.  The  defendant 
>  work  and  furnished  no  material  and  rendered  no  serv- 
contract,  but  simply  took  the  assignment  as  attorney  for 
Vlahon,  and  afterward  paid  over  the  money  to  his  client, 
isks  for  judgment  against  the  city  for  the  balance  due 
ig^ments  to  plaintiff,  etc.  The  other  defendants  were 
order  of  the  court,  made  upon  the  application  of  the  city, 
he  sureties  might  be  bound  by  any  judgment  the  plaintiff 
against  the  dty  for  the  money  collected  by  the  defend- 
ind  in  order  that  all  claims  and  moneys  due  under  the 
t  be  here  determined.  The  defendant  Mahon  is  dead, 
I  has  not  been  revived  against  his  legal  representatives, 
at  the  trial,  however,  stated  that  he  made  no  claim 
ate  of  said  Mahon.  The  defendants  Peters,  Calhoun  & 
ifendant  Kellc^g  claim  a  first  lien  upon  the  balance  due 
tract  The  defendant  surety  companies  contend  that,  as 
jiven  to  the  city  of  New  York  for  the  payment  of  money 
ahon  only,  and  as  the  city  had  paid  it  to  Kellogg,  they 
i.  The  mere  fact  that  the  assignments  held  by  Peters, 
and  Kellogg  were  made  prior  to  that  of  the  plaintiff  does 
r  give  them  a  prior  right    The  fact  that  Lordi  aban- 
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doned  his  contract,  and  before  its  abandonment  received  all  that  be- 
came due  to  him,  will  defeat  these  claims  of  priority.  When  Lordi 
abandoned  the  contract  he  had  been  paid  all  that  he  was  entitled  to  be 
paid  for  the  work  he  had  performed  up  to  that  time.  Any  assignment 
made  prior  to  the  abandonment  of  the  work  of  money  thereafter  to  be- 
come due  imder  the  terms  of  the  contract  was  simply  an  assignment  of 
so  much  money  which  might  thereafter,  from  time  to  time,  become  due 
to  him  (Lordi)  for  the  carrying  on  of  the  contract.  The  final  payment 
never  became  due  to  Lordi,  because  the  contract,  having  been  aban- 
doned by  Lordi,  was  carried  out  and  completed  by  the  plaintiff's  as- 
signor, Paladino.  I  am  therefore  of  opinion  that  the  plaintiff's  claim 
has  priority,  and  that  he  is  entitled  to  the  payment  thereof  from  the 
city.  Conselyea  v.  Blanchard,  103  N.  Y.  222,  231-233,  8  N.  E.  490 ; 
Rodboum  v.  S.  L.  Grape  &  Wine  Co.,  67  N.  Y.  215,  217;  Spicer  v. 
Snyder  (Sup.)  12  N.  Y.  Supp.  744.  Judgment  should  therefore  be  en- 
tered for  the  plaintiff  against  the  city  for  the  amount  demanded,  with 
interest  from  June  16,  iSpg,  with  costs  and  extra  allowance  of  $50 
against  the  city.  The  defendant  Paladino  should  also  recover  judg- 
ment for  $3i.c^  against  the  city,  the  balance  of  his  claim  after  deduct- 
ing the  claim  assigned  to  plaintiff.  As  the  defendant  Mahon  is  dead, 
and  his  legal  representatives  have  not  been  brought  into  this  action,  I 
do  not  see  how  I  can  determine  here  the  question  of  liability  as  between 
Kellogpf,  Mahon,  the  surety  companies,  and  the  city  of  New  York. 
That  liability,  under  the  circumstances,  must  be  setded  in  a  separate 
action. 
Judg;ment  accordingly. 


(42  Misc.  Bep.  425.) 

NEW  YORK  CONTRACTING  ft  TRUCEINO  CO.  ▼.  CITT  Or  NEW  YORK. 

(Supreme  Clourt,  Special  Term,  New  York  County.    January,  1904.) 

1.  MuNicrPAi.  C0BPOBA.T10NS— IsASE  or  Whajif  Pbivuxqe— Constbuction— 

IZtJUNCTIOK. 

In  May,  1901,  the  board  of  docks  of  the  city  of  New  York  adopted  a 
plan  making  a  radical  change  In  the  pier  line  and  the  bulkhead  line  at 
the  foot  of  West  Serenty-Nlnth  street,  which  would  cnt  off  access  to  the 
pier  from  the  river.  In  Jnly,  1901,  the  city  of  New  York  leased  the 
wharfage  of  the  pier  at  the  foot  of  West  Seventy-Ninth  street  to  plaintiff 
for  10  years,  with  a  provision  authorizing  the  city  to  terminate  it  on  no- 
tice if  the  board  of  docks  should  proceed  with  the  improvement  of  the 
river  front,  according  to  the  plans  "now  adopted  and  approved"  under 
any  existing  law.  In  November,  1902,  the  plaintiff  received  notice  from 
the  commissioner  of  docks  of  an  intention  to  improve  the  river  front,  and 
that  the  lease  would  be  terminated  December,  1902.  To  an  action 
brought  by  plaintiff  to  enjoin  the  city  from  ousting  it  or  interfering  with 
the  pier,  the  city  pleaded  tliat  without  any  authority  plaintiff  had  used 
it  as  a  dump,  and  also  alleged  that  Laws  1894,  pp.  296,  806,  a  162,  {{1, 
■9,  appropriating  the  water  front  on  the  Hndson  river  from  Seventy-Sec- 
ond street  to  Seventy-Ninth  street  to  Riverside  Park,  except  two  public 
wharves,  one  at  the  foot  of  West  Seventy-Ninth  street  gave  the  board 
of  docks  control  of  the  river  front  at  the  foot  of  West  Seventy-Ninth 
street  for  commercial  purposes,  and  that  such  act  and  the  charter  of 
New  York  authorized  the  board  to  change  the  pier  at  the  foot  of  Seventy- 
Ninth  street  Held,  that  the  existing  law  referred  to  in  the  lease  on  the 
subject  of  changing  the  pier  at  the  foot  of  West  Seventy-Ninth  street  wa* 
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the  law  of  1873,  p.  607,  c.  335,  {  88,  proTldlng  that  tbe  dock  board  sbonld 
not  hare  the  power  to  change  the  exterior  lines  of  the  bulkheads  as  es- 
tablished by  law,  and  that  neither  the  law  of  1894  in  relation  to  River- 
side Park,  nor  the  city  charter,  gave  antbority  to  adopt  the  plan  of  May 
17.  1901,  BO  far  as  concerned  the  pier  at  the  foot  of  West  Seventy-Ninth 
street. 

2.  Sake— Use  as  Dump. 

In  the  suit  against  the  city,  the  separate  defense  that  a  pier  had  been 
used  aa  a  dump  was  insufficient,  there  being  no  covenant  in  the  lease  for- 
bidding sach  use. 

Action  by  the  New  York  Contracting  &  Trucking  Company  against 
the  city  of  New  York.    Demurrer  to  answer  sustained. 

James  A.  Deering,  for  plaintiff. 

George  L.  Rives,  Corp.  Counsel,  for  defendant 

DAVIS,  J.  The  action  is  brought  to  restrain  defendants  from  ob- 
structing plaintiff's  free  use  of  the  pier  at  the  foot  of  West  Seventy- 
Ninth  street,  New  York  City,  by  the  construction  of  new  piers  accord- 
ing to  a  certain  plan  adopted  by  the  board  of  docks  May  17,  1901,  and 
from  interfering  with  plaintiff  in  its  collection  of  wharfage  and  cran- 
age at  this  pier  during  the  term  of  a  lease  made  to  the  plaintiff  by  the 
dty  of  New  York  July  22,  1901,  and  from  ousting  the  plaintiff  from 
the  pier,  or  from  ending  its  term  and  interest  in  the  lease,  for  the  pur- 
pose of  building  new  piers  according  to  the  plan  referred  to.  It  ap- 
pears from  the  complaint,  and  is  admitted  by  the  answer,  tliat  on  or 
about  May  17,  1901,  the  board  of  docks  adopted  certain  plans  for  the 
improvement  of  the  water  front  on  the  North  river,  and  these  plans 
were  afterward  approved  by  the  commissioners  of  the  sinking  fund; 
that  the  scheme  of  improvement  materially  changed  the  bulkhead  lines 
and  pier  lines  as  then  existing,  and  included  a  radical  change  in  the  pier 
line  and  bulkhead  line  at  the  foot  of  West  Seventy-Ninth  street.  Sub- 
sequently to  the  adoption  of  this  new  plan,  and  on  or  about  July  22, 
1901,  the  dty  made  a  written  lease  of  the  wharfage  and  cranage  arising 
from  the  use  of  the  pier  in  question  to  the  plaintiff  for  the  term  of  10 
years  frcwn  August  i,  1901,  with  the  privilege  of  two  renewals.  It  is 
admitted  that  plaintiff  has  been  and  now  is  collecting  wharfage  and 
cranage  to  which  it  became  entitled  by  virtue  of  the  terms  of  the  lease, 
and  has  paid  to  the  defendant  the  rent  reserved  in  the  lease,  up  to  and 
including  January  31,  1903.    The  lease  contained  a  provision  that : 

"If  at  any  time  during  the  said  tenn  the  said  board  of  docks  shall  deter- 
mine to  proceed  with  the  work  of  building  or  rebuilding  wharves,  piers,  bulk- 
beads,  basins,  docks,  or  slips  within  a  section  or  district  of  the  water  front 
which  shall  include  the  wharf  property  hereinbefore  described,  according  to 
any  plan  or  plans  now  adopted  and  approved  and  pursuant  to  any  existing  or 
future  law,  and  if  the  said  board  shall  determine  that  for  the  purpose  of  such 
building  or  rebuilding  it  will  be  necessary  to  terminate  the  interest  of  the 
plalntlfT  in  the  wharfage  to  arise,  accrue,  etc.,  or  If  at  any  time  during  the 
said  term  the  said  board  of  docks  shall  determine  that  the  said  wharf  prop- 
erty shall  be  used  for  some  other  purpose  than  for  the  purpose  of  the  collec- 
tion of  wharfage,  and  that  It  will  be  necessary  to  terminate  the  interest  of 
tbe  plaintiff  In  such  wharfage,  then  upon  the  receipt  by  the  plaintiff  of  writ- 
ten notice  of  a  resolution  of  the  said  board  of  docks  to  that  effect,  describing 
the  wharf  property  and  the  interest  of  the  plaintiff  in  the  said  wharfage  and 
in  the  said  wharf  property,  it  shall  be  thereby  terminated." 
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Under  this  provision  the  defendant  claimed  the  right  to  terminate 
plaintiff's  lease  in  order  to  enable  it  to  carry  out  the  plan  of  improve- 
ment adopted  by  the  board  of  docks  cm  May  17,  1901,  and  approved  by 
the  commissioners  of  the  sinking  fund  on  June  20,  1901.  According- 
ly, about  the  3d  day  of  November,  1902,  the  commissioner  of  docks 
trave  notice  in  writing  to  the  plaintiff  "that  he  had  determined  to  pro- 
ceed with  the  work  of  building  or  rebuilding  the  wharves,  piers,  bulk- 
heads, basins,  docks,  or  slips  within  the  section  or  the  district  of  the 
water  front  of  the  city  of  New  York  between  West  Seventy-Eighth  and 
West  Eightieth  streets,  on  the  North  river,  which  district  includes  the 
wharf  property  leased  to  the  plaintiff,  according  to  the  plan  adopted 
by  the  department  of  docks  on  May  17,  1901,  and  approved  by  the  com- 
missioners of  the  sinking  fund  on  June  20,  1901,  and  that  for  the  pur- 
pose of  such  building  or  rebuilding  he  had  determined  that  it  would  be 
necessary  to  terminate  the  interest  of  the  plaintiff  in  the  lease  of  the 
wharfage  arising  from  the  said  wharfing  property,  or  from  any  part 
thereof,  and  that  he  thereby  terminated  the  interest  of  the  plaintiff  in 
and  to  the  said  lease  in  December  31,  1902."  It  is  admitted  that  under 
the  lease  the  plaintiff  was  entitled  to  the  right  of  access  over  the  ad- 
joining waters  of  the  North  river,  at  all  times,  by  all  boats  and  vessels, 
to  the  pier,  and  to  have  the  adjacent  lands  under  water  belonging  to 
the  city  of  New  York  remain  free  from  any  unlawful  structures  which 
would  in  any  way  prevent  access  to  the  pier  on  all  sides  thereof,  or  its 
full  use  and  enjoyment  by  the  plaintiff,  and  all  persons  desiring  or  in- 
clined to  use  the  pier  for  the  loading  or  unloading  of  vessels  thereat; 
that  the  defendant,  claiming  to  act  imder  the  statutes  relating  to  the 
clocks,  wharves,  and  ferries  of  the  city  of  New  York,  threatens  and  in- 
tends to  take  possession  of  the  pier  and  the  land  under  water  adjoining 
the  said  pier,  and,  for  the  purpose  of  carrying  out  tlie  plan  of  May  17, 

1 901,  to  drive  piles  in  the  adjoining  waters,  and  to  construct  cribwork 
in  and  about  the  pier ;  that,  because  of  this,  boats  and  vessels  will  be 
unable  to  approach  the  pier  on  any  of  the  sides  thereof  so  as  to  load  or 
unload  thereat,  and  the  plaintiff  will  be  deprived  of  all  wharfage  and 
cranage  from  the  pier ;  that  the  defendant  threatened  in  December  31, 

1902,  to  exclude  the  plaintiff  from  the  pier,  and  to  prevent  it  from  at- 
tempting to  use  it  for  the  loading  or  unloading  of  vessels,  and  the 
receipt  and  collection  of  wharfage  and  cranage  thereat.  It  is  also  ad- 
mitted that  by  chapter  697,  p.  1748,  of  the  Laws  of  1867,  the  commis- 
sioners of  the  Central  Park  were  authorized  to  fix  and  establish  pier 
lines  and  bulkhead  lines  along  the  North  river,  from  Fifty-Fifth  street 
to  Spuyten  Duyvil  creek,  and  that  their  action  was  to  be  shown  by  maps 
to  be  filed,  but  the  lines  laid  down  on  their  said  maps  were  not  to  be 
final  until  confirmed  by  the  Legislature;  that  on  November  19,  1867, 
the  commissioners  made  a  map  showing  pier  lines  and  bulkhead  lines 
on  said  river,  between  Fifty-Fifth  street  and  Spuyten  Duyvil  creek, 
and  that  by  chapter  288,  p.  590,  of  the  Laws  of  1868,  the  lines  laid 
down  upon  the  said  map  were  finally  established  and  approved  by  the 
Legislature;  that  upon  said  plan  the  bulkhead  or  a  line  of  solid  fill- 
ing was  fixed  as  a  continuous  line,  which  at  Seventy-Eighth  street  was 
234  feet  5^  inches  westerly  of  the  westerly  line  of  Twelfth  avenue, 
at   Seventy-Ninth   street  238  feet  westerly  of  the  westerly   line  of 
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Twelfth  avenue,  and  at  Eightieth  street  was  241  feet  i  inch  westerly 
of  the  westerly  line  of  Twelfth  avenue ;  and  that  upon  said  map  the  pier, 
line  was  fixed  at  Seventy-Ninth  street,  at  a  distance  of  600  feet  west  of 
Twelfth  avenue.  It  is  admitted  that  the  plan  approved  by  the  depart- 
ment of  docks  on  May  17,  1901,  established  new  and  different  bulk- 
head lines  and  pier  lines  at  Seventy-Ninth  street.  Briefly,  the  new 
bulkhead  line  on  the  map  of  May  27,  19QI,  is  74  feet  5  inches  east  of 
the  present  line,  as  fixed  by  the  act  of  1868 ;  tiie  new  pier  line  on  the 
map  of  May  27,  1901,  is  25  feet  3  inches  west  of  the  present  line ;  and 
the  new  pier  line  on  the  map  of  May  27,  1901,  is  98  feet  il  inches 
longer  and  10  feet  wider  than  that  established  by  the  act  of  1868.  It 
is  also  admitted  that  no  plan  for  the  construction  of  wharves,  piers,  or 
bulkheads  at  Seventy-Ninth  street.  North  river,  other  than  that  of  May 
17,  1901,  has  been  approved  by  the  department  of  docks,  or  the  board 
of  commissioners  of  the  department  of  docks,  or  the  commissioner  of 
docks  and  ferries,  or  approved  by  the  commissioners  of  the  sinking 
fund. 

The  plaintiff  clsums  that  the  defendant,  by  the  notice  of  December  3, 
1902,  unlawfully  attempted  to  cancel  its  lease;  that  the  grounds  as- 
signed for  its  cancellation,  to  wit,  the  adoption  of  the  plan  of  May  17, 
1901,  and  the  determination  of  the  board  of  docks  to  improve  the  water 
front  at  West  Seventy-Ninth  street  according  to  this  plan,  were  not 
legally  sufficient  under  the  lease,  tlie  proposed  plan  of  improvement 
having  been  determined  upon  and  adopted  in  violation  of  law,  which 
prohibited  substantial  changes  in  the. bulkhead  lines  and  pierhead  lines 
at  West  Seventy-Ninth  street.  The  plaintiff,  therefore,  begins  this  ac- 
tion to  enjoin  the  defendant  from  taking  possession  of  the  pier  at  the 
foot  of  West  Seventy-Ninth  street,  and  ousting  it  under  a  claim  that 
it  had  lawfully  canceled  the  lease.  The  defendant  pleaded  certain  gen- 
eral denials,  and  then  sets  up  certain  separate  defenses,  to  two  of  which 
the  plaintiff  has  demurred  on  the  gfround  of  insufficiency  in  law.  One 
of  the  defenses  demurred  to  is  contained  in  paragraphs  15  and  16  of 
the  answer,  and  will  be  considered  later.  The  other  defense  demurred 
to  is  that  the  plaintiff,  in  violation  of  the  covenants  and  conditions  of 
its  lease,  erected  and  maintained  upon  the  wharf  improper  and  unlaw- 
ful structures,  and,  without  any  authority  or  consent,  the  plaintiff  used 
the  wharf  generally  for  a  dump  and  ramp  for  waste  material,  refuse, 
and  rubbish..  It  will  be  observed  that  these  allegations  are  pleaded  as 
a  complete  defense.  If,  therefore,  they  do  not  amount  to  that,  or  con- 
stitute a  counterclaim,  the  demurrer  to  this  defense  must  be  sustained. 
Thompson  v.  Halbert,  109  N.  Y.  329, 16  N.  E.  ^5 ;  Canaday  v.  Stiger, 
55  N.  Y.  452.  There  is  only  one  ^legation  of  fact  in  this  defense,  to 
wit,  that  the  plaintiff,  without  any  authority  or  consent,  used  the  de- 
mised property  generally  for  a  dump  and  ramp  for  waste  material, 
refuse,  and  rubbish.  The  lease  attached  to  the  pleadings  is  the  source 
of  the  rights  of  the  parties  to  this  action,  and  one  fails  to  find  there 
anything  prohibiting  the  use  of  the  wharf  in  question  as  a  dump  and 
ramp.  Yet  this  single  allegation  of  fact  is  relied  upon  as  a  complete 
defense,  when,  even  if  true,  it  would  not  be  a  violation  of  any  covenant 
of  the  lease.  But  assume  that  such  a  use  of  the  wharf  is  prohibited 
under  the  terms  of  the  lease ;  even  then  tlie  defense  as  pleaded  would 
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be  insufficient  in  law,  because  the  lease  specifically  prescribes  certain 
preliminary  steps  to  be  taken  by  the  defendant  before  its  right  to  can- 
cel the  lease  and  oust  the  plaintiff  is  perfected,  and  none  of  these  pre- 
liminar>'  steps  has  been  taken,  so  far  as  it  appears  from  this  part  of 
defendant's  answer.  For  instance,  the  lease  provides  that,  in  case  the 
party  of  the  second  part  (the  plaintiff)  shall  violate  any  of  its  covenants, 
it  shall  be  lawful  for  the  party  of  the  first  part,  by  resolution  of  the 
said  board  of  docks,  at  its  discretion,  to  declare  the  lease  to  have  ter- 
minated, and  forever  thereafter  to  be  null  and  vcad,  and  to  serve  a  copy  ■ 
of  the  resolution  on  the  party  of  the  second  part ;  that  then  and  from 
thenceforth  the  lease  shall  come  to  an  end,  and  the  wharf  revert  to  the 
party  of  the  first  part  the  same  as  if  the  lease  had  never  been  made, 
and  that  thereupon  the  party  of  the  second  part  will  peaceably  surrender 
the  wharfage  to  the  party  of  the  first  part.  Thus  the  defense  is  in- 
sufficient as  such,  (i)  because  of  the  absence  of  allegations  of  facts 
showing  an  unlawful  use  of  the  wharf  in  question,  (2)  because  there  is 
no  allegation  showing  the  adoption  by  the  board  of  docks  of  a  resolu- 
tion terminating  the  lease,  and  (3)  because  there  is  no  allegation  of  serv- 
ice of  a  copy  of  such  a  resolution  upon  the  lessee  as  required  by  the 
lease.  It  follows,  also,  from  the  above  considerations,  that  the  use  and- 
maintenance  by  the  pljiintiff  of  dumps  and  ramps  on  the  wharf  would 
not  give  the  defendant  a  cause  of  action  against  the  plainti£F  under  this 
lease,  and  therefore  the  matter  pleaded  is  not  sufficient  as  a  counter- 
claim. Nor  is  the  contenticm  sound  that  the  fact  pleaded  in  this  de- 
fense should  be  allowed  weight  as  a  counter  equity  in  favor  of  defend- 
ant. There  is  no  equity  in  punishing  the  plaintiff  for  doing  what  it 
appears  to  have  had  a  perfect  right  to  do.  As  to  this  defense,  I  think 
the  demurrer  should  be  sustained. 

A  more  complicated  question  is  presented  by  the  demurrer  to  the 
defense  contained  in  paragraphs  15  and  16  of  the  answer.  It  is  al- 
leged in  this  defense  that  under  chapter  152,  p.  296,  of  the  L^ws  of 
1894,  control  of  the  water  front,  in  which  are  located  the  bulkhead 
and  pier  referred  to  in  the  lease,  was  given  to  the  department  of  docks 
and  ferries  for  commercial  purposes ;  that  on  May  17,  1901,  pursuant 
to  certain  provisions  of  the  Greater  New  York  Charter  for  the  adop- 
tion of  a  plan  for  the  improvement  of  the  water  front  of  the  city  of 
New  York,  the  board  of  docks  determined  upon  the  plan  for  the  im- 
provement of  that  section  of  the  water  front  between  Seventy-Seventh 
street  and  Eighty-First  street  which  had  been  placed  under  the  juris- 
diction of  the  department  of  docks  and  ferries  by  the  act  of  1894; 
that  after  the  determination  of  the  board  of  docks  upon  the  said  plan 
it  was,  as  provided  in  the  charter,  duly  adopted  by  the  commissioners 
of  the  sinking  fund  on  the  20th  day  of  June,  1901,  and  that,  the  plan 
having  been  thereafter  returned  to  the  office  of  the  department  of 
docks  and  ferries  and  filed  therein,  became,  as  provided  by  law,  the 
sole  plan  or  plans  in  accordance  with  which  any  improvement  of  the 
water  front  in  tliat  section  or  territory  could  be  made;  that,  subse- 
quently to  the  adoption  of  the  plan,  plaintiff  and  the  defendant  made 
and  entered  into  the  lease  of  July  22,  1901.  Then  follow  allegations 
setting  forth  the  various  conditions  referred  to  above,  upon  the  hap- 
pening of  which  the  defendant  has  the  right  to  terminate  plaintiff's 
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interest  under  the  lease,  together  with  the  allegation  "that  thereafter, 
and  on  or  about  the  3d  day  of  December,  1902,  the  defendant,  Mac- 
Dougall  Hawkes,  commissioner  of  docks  of  the  city  of  New  York, 
determined  that,  for  the  purpose  of  proceeding  with  the  work  of  build- 
ing or  rebuilding  the  wharves,  piers,  etc,  within  the  section  included 
in  the  plan  referred  to,  it  was  necessary  to  terminate  the  interest  of 
the  plaintiff  in  the  wharfage  and  wharf  property  included  in  the  lease, 
and  thereupon  caused  to  be  served  upon  the  plaintiff  the  notice  of 
cancellation  mentioned  in  the  complaint,  and  that  by  reason  thereof 
the  interest  of  the  plaintiff  in  the  wharf  prc^rty  was  terminated." 
For  the  purpose  of  the  demurrer  all  the  material  allegations  of  fact 
in  this  defense  are  taken  as  true,  and  it  is  admitted  by  the  answer  that 
the  plan  of  improvement  referred  to  materially  changes  the  bulk- 
head lines  and  pier  lines  of  the  district  in  question.  The  plaintiff 
contends  that  the  plans  were  determined  on  and  adopted  without  au- 
thority and  in  violation  of  law;  that  neither  the  Laws  of  1894  (p. 
296,  c.  152)  nor  the  charter  of  1897  (Laws  1897,  p.  i,  c.  378)  conferred 
any  power  upon  the  city  authorities  to  adopt  a  plan  of  water-front 
improvement  which  materially  changed  the  bulkhead  lines  and  pier 
lines  at  the  foot  of  West  Seventy-Ninth  street ;  and  that  therefore 
the  attempted  cancellation  of  its  lease  was  illegal.  It  properly  claims 
that  the  lease  contemplated  the  adoption  of  legal  plans  as  a  condition 
of  its  cancellation,  and  that  the  defendant  can  base  no  rights  on  the 
adoption  of  plans  in  violation  of  law.  If,  therefore,  it  is  true  that  the 
defendant  had  no  authority  imder  the  Laws  of  1894  and  the  charter 
of  1897  to  adopt  the  plans  referred  to,  the  allegations  of  fact  contained 
in  the  separate  defense  are  necessarily  insufHcient  in  law  upon  their 
face  to  constitute  a  defense.  It  is  contended  by  the  defendant  that 
these  inquiries  are  not  relevant  on  this  demurrer.  In  the  separate 
defense  now  under  consideration  the  defendant  alleges  that  certain 
facts  exist  by  virtue  of  the  Laws  of  1894  and  the  Laws  of  1897,  and 
that  these  facts  are  a  complete  defense  to  plaintiff's  demand  for  an 
injunction.  In  other  words,  it  refers  to  these  laws  and  the  lease  as 
the  particular  sourae  of  its  right  to  take  the  steps  which  it  has  pleaded 
as  entitling  it  to  cancel  plaintiff's  lease.  Now,  an  examination  of 
these  statutes  thus  made  part  of  the  defense  may  disclose  that  the 
proceedings  taken  by  the  defendant  were  not  pursuant  to,  but  in  vio- 
lation of,  those  very  laws.  If  so,  the  defense  must  be  insufficient  in 
law  on  the  face  thereof,  and  the  demurrer  good.  It  is  therefore  per- 
tinent to  examine  these  statutes  to  ascertain  whether  the  plans  re- 
ferred to  were  adopted  "pursuant  to  any  existing  law,"  to  quote  the 
words  of  the  lease.  Under  section  i  of  chapter  152,  p.  296,  of  the 
Laws  of  1894,  the  water  front  on  the  Hudson  river,  from  Seventy- 
Second  street  to  One  Hundred  and  Twenty-Ninth  street,  with  the 
exception  of  two  parcels,  is  appropriated  for  public  uses  as  an  exten- 
sion of  Riverside  Park.  The  two  parcels  excepted  are  set  apart  for 
public  wharves.  One  of  these  parcels  includes  the  pier  at  the  foot 
trf  West  Seventy-Ninth  street,  and  is  bounded  on  the  east  and  west 
by  lines  established  by  chapter  288,  p.  590.  of  the  Laws  of  1868.  Un- 
der section  9,  p.  306,  of  this  act  of  1894,  the  department  of  docks,  in 
respect  to  these  two  parcels  of  land,  is  given  "the  same  powers  of 
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control,  maintenance,  construction  and  jurisdiction  which'  the  said 
department  has  and  now  possesses  under  existing  laws  in  respect  to 
the  water  front  or  lands  under  water  in  other  portions  of  said  city, 
including  the  power  to  erect  and  maintain  piers  extending  to  the  pier 
line  as  established  by  chapter  two  hundred  and  eighty-eight  of  the  laws 
of  eighteen  hundred  and  sixty-eight."  This  provision  did  not  increase 
the  power  of  the  dock  department  beyond  what  it  possessed  under 
existing  laws,  and  it  specifically  recognized  the  act  of  i868  as  still 
in  force.  The  "existing  laws"  referred  to  expressly  provided  that 
the  dock  board  "shall  not  have  the  power  to  change  the  exterior  lines 
of  piers  and  bulkheads  in  the  city  of  New  York  as  now  established 
by  law."  Laws  1873,  p.  507,  c.  335,  §  88;  Laws  1882,  p.  199,  c.  410, 
§  711.  So  far  as  the  pier  lines  and  bulkhead  lines  at  the  foot  of  West 
Seventy-Ninth  street  are  concerned,  they  had  been  established  by 
chapter  288,  p.  590,  of  the  Laws  of  1868,  and  the  act  of  1894  con- 
ferred no  power  upon  the  dock  board  to  change  them,  either  when 
acting  alone  or  with  the  approval  of  the  sinking  fund  commissioners. 
Nor  does  the  charter  of  1897  confer  this  power,  but,  on  the  contrary, 
it  contains  the  same  prohibition  against  a  change  by  the  dock  board 
of  the  pier  lines  and  bulkhead  lines,  established  by  law  (section  818. 
p.  291),  except  that,  with  the  approval  of  the  commissioners  of  the 
sinking  fund,  the  board  may  change  the  pierhead  lines  and  construct 
new  piers  in  certain  specified  localities,  which  do  not  include  West 
Seventy-Ninth  street  (section  819,  p.  291).  The  enumeration  m  the 
statute  of  these  special  exceptions,  after  the  general  prohibition,  indi- 
cates an  intention  in  the  Legislature  to  preserve  undianged  all  other 
pier  and  bulkhead  lines  theretofore  established  by  law.  In  the  char- 
ter revision  of  1901  we  find  there  retained  the  same  prohibition  against 
changing  pier  lines  with  the  same  exception.  Sections  817-819  Laws 
1901,  pp.  346,  347,  c.  466.  From  an  examination  of  the  various  stat- 
utes cited  by  counsel  as  defining  the  powers  of  the  dock  department, 
I  am  convinced  that  since  the  passage  of  the  act  of  1873  the  dock 
department  has  never  had  the  power,  with  or  without  the  approval  of 
the  commissioners  of  the  sinking  fund,  to  change  the  bulkhead  lines 
and  pier  lines  at  the  foot  of  West  Seventy-Ninth  street  as  established 
by  the  act  of  1868.  It  may  be  that  this  power  existed  under  the  act 
of  1870  (Laws  1870,  p.  390,  c.  137),  as  amended  by  the  charter  of  1871 
(Laws  1871,  p.  1235,  c.  574) ;  but  if  so,  it  was  not  exercised,  and  by 
the  passage  of  the  act  of  1873,  the  power,  if  it  ever  existed,  was  taken 
away,  and  has  not  been  restored  since.  Indeed,  it  is  admitted  by  the 
defendant  that  no  such  power  was  exercised  by  the  dock  department 
down  to  May  17,  1901,  and  that  the  only  plan  ever  determined  upon 
by  the  city,  and  adopted  by  the  commissioners  of  the  sinking  fund,  for 
improving  this  pier  and  bulkhead,  is  the  plan  of  May  17,  1901,  which 
substantially  changes  the  existing  pier  lines  and  bulkhead  lines  at  this 
point  (West  Seventy-Ninth  street).  It  miy  be  claimed  that  the  power 
to  adopt  the  plan  of  May  17,  1901,  is  included  in  the  power  to  alter 
and  amend  the  plan  adopted  in  1871,  as  conferred  by  section  819,  p. 
291,  of  the  charter  of  1^7.  It  is  a  full  answer  to  this  contention  to 
point  out  that  the  plan  of  May  17,  1901,  was  not  adopted  as  an  altera- 
tion or  amendment  to  the  plan  of  1871,  which  covered  the  territory 
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between  the  Battery  and  Grand  street,  on  the  East  river,  anfl  the 
Battery  and  West  Sixty-Second  street,  on  the  North  river.  See  char- 
ter of  1897,  p.  291,  §  819.  Furthermore,  I  think  this  power  to  alter 
and  amend  the  plan  of  1871  is  limited  to  alterations  and  amendments 
within  the  limits  of  water  front  indicated  on  that  plan,  to  wit,  from 
West  Sixty-Second  street,  on  the  North  river,  to  the  Battery,  and 
thence  to  Grand  street,  on  the  East  river.  I  am  confirmed  in  this 
opinion  by  the  fact  that  the  same  section  (819)  contains  a  special 
provision  allowing  a  change  of  pier  lines  as  far  north  as  West  Seven- 
tieth street,  a  part  of  the  territory  covered  by  the  act  of  1868.  In 
view  of  the  foregoing,  I  conclude  that  the  plan  of  May  17,  1901,  was 
unlawfully  determined  upon  and  adopted,  and  from  that  action  the 
defendant  can  gain  no  right  to  cancel  the  plaintiff's  lease,  and  the 
various  steps  pleaded  as  taken  to  accomplish  that  end  were  ineffective 
for  that  purpose;  and  therefore,  although  all  the  allegations  of  fact 
in  this  separate  defense  may  be  true,  they  would  still  be  insufficient 
on  their  face  as  a  defense  to  the  cause  of  action  set  forth  in  the  com- 
plaint. The  demurrer  to  these  defenses  is  therefore  sustained,  with 
costs. 

Demurrer  sustained,  with  costs. 


(02  App.  Dlv.  440.) 

STEINBACH  v.  PRUDENTIAL  INS.  CO.  OF  AMBRICA. 

(Supreme  Court.  Appellate  Division,  First  Department    March  18,  1901) 

L  Amzrdxkiit  or  Coiiflaint  jjteb  Successfui.  Appbai.  bt  Dirndant— 

TEBXB— AHOXTKT  OF   COSTS. 

In  an  action  against  an  insurance  company  by  the  holder  of  a  policy 
to  reform  It  so  as  to  make  It  payable  to  plaintiff,  the  company  moved  to 
dismiss  because  no  one  representing  the  assured  was  made  a  party.  The 
d^ilal  of  this  motion  was  affirmed  by  the  Supreme  0>urt,  but  upon  an 
appeal  to  the  Court  of  Appeals  was  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event  Thereupon  plaintiff  moved  to  bring  in  a 
representative  of  the  assured.  Held,  that  the  payment  of  (60  costs  was 
adequate  terms  to  be  Imposed  on  granting  the  motion. 

Van  Brunt,  P.  J.,  and  Ingraham,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Cartdine  Steinbach  against  the  Prudential  Insurance  Com- 
pany of  America.  From  an  order  granting  plaintiff's  motion  to  amend 
&e  summons  and  complaint,  defendant  appeals.    Modified. 

See  70  N.  Y.  Supp.  809. 

Argued  before  VAN  BRUNT,  P.  L,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHUN,  JJ. 

William  O.  Campbell,  for  appellant 
Walter  Large,  for  respondent 

PATTERSON,  J.  The  plaintiff  was  the  holder  of  a  policy  of  in- 
surance upon  the  life  of  one  Max  Fehrman,  now  deceased.  That  pol- 
icy was  made  paj-able  "unto  the  executors,  administrators,  or  assigns" 
of  the  person  named  as  the  insured  in  the  policy,  that  person  being  Max 
Fehrman.    This  action  was  brou|[ht  to  have  the  policy  reformed  by 
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substituting  for  the  words  quoted  the  following :  "unto  Caroline  Lampp 
[the  plaintiff],  her  executors,  administrators,  or  assigns."  In  the  ac- 
tion as  it  was  constituted,  no  one  representing  the  interest  of  Fehrman 
was  made  a  party.  At  the  trial  a  motion  was  made  to  dismiss  the  com- 
plaint, for  the  reason  that  no  one  representing  the  assured  named  in 
the  policy  was  before  the  court.  That  motion  was  denied,  and  on  ap- 
peal to  this  court  the  ruling  of  the  trial  court  was  sustained  (70  N.  Y. 
Supp.  809) ;  but  on  appeal  to  the  Court  of  Appeals  (65  N.  E.  281)  that 
tribunal  held  that  the  representatives  of  Fehrman  were  necessary  par- 
ties, and  that  without  them  the  action  could  not  be  maintained.  There- 
fore the  judgment  of  the  Special  Term  was  reversed,  and  a  new  trial 
was  granted,  with  costs  to  abide  the  event  Thereupon  the  plaintiff 
made  the  present  motion  to  bring  in  the  representative  of  Fehrman, 
which  was  granted  on  the  payment  of  $10  costs. 

The  only  matter  to  be  considered  now  relates  to  the  terms  imposed 
for  allowing  the  amendment ;  and  we  think  they  are  altogether  inade- 
quate. By  the  decision  of  the  Court  of  Appesds,  costs  are  not  abso- 
lutely given  to.  the  defendant.  They  are  to  abide  the  event.  The  de- 
fendant has  Htigated  a  question  involved  in  the  case  from  the  time  of 
the  trial  until  the  decision  by  the  Court  of  Appeals,  and  upon  that 
question  it  has  been  successful.  Now,  it  is  sought  to  change  the  case 
in  the  aspect  in  which  it  was  disposed  of  by  tlie  Court  of  Appeals,  and 
to  deprive  the  defendant  of  tlie  benefit  of  its  appeals,  simply  upon  the 
pa>-ment  of  $10.  That  the  amount  involved  in  the  action  is  small 
cannot  aifect  the  right  of  the  defendant  to  some  indemnity  for  the  ex- 
pense it  has  been  put  to  in  prosecuting  its  several  appeals.  The  order 
should  therefore  be  modified  by  requiring,  as  a  condition  for  granting 
the  motion,  the  payment  of  $50.  As  thus  modified,  the  order  should  be 
affirmed,  without  costs  of  this  appeal. 

HATCH  and  LAUGHLIN,  JJ.,  concur. 

INGRAHAM,  J.  (dissenting).  I  concur  with  Mr.  Justice  PAT- 
TERSON in  allowing  the  amendment,  but  I  do  not  think  the  terms 
upon  which  it  is  to  be  allowed  are  sufficient  The  plaintiff  was  not 
entitled  to  any  relief  upon  tlie  cause  of  action  alleged  as  determined 
by  the  Court  of  Appeals.  The  defendant,  therefore,  is  now  entitled  to 
a  dismissal  of  the  complaint,  which  would  cover  costs  of  the  action, 
induding  costs  of  the  two  appeals.  If  the  plaintiff  is  now  permitted 
to  amend  so  as  to  obviate  the  objection  that  has  been  held  to  be  fatal 
to  any  recovery,  the  defendant  should  certainly  be  allowed  the  costs 
of  the  action,  including  the  costs  of  appeal,  and  I  think  that  the  pay- 
ment of  such  costs  should  be  the  condition  upon  which  the  amendment 
is  allowed. 

VAN  BRUNT,  P.  J.  I  dissent  It  seems  to  me  the  height  of  in- 
justice to  impose  only  $50  costs  as  terms  of  amendment,  when  by  such 
amendment  tiiere  may  be  imposed  on  the  defendant  costs  and  disburse- 
ments for  hundreds  of  dollars  in  respect  to  proceedings  in  which  it  has 
been  successful. 


Digitized  by  LjOOQ  IC 


HUME  V.  KUSCHE. 


109 


HUMB  T.  KUSCHa 
irt.  Trial  Term,  Westcbester  Ck>iuity.    January,  lOOi.) 

•LAIKT. 

D  for  slander  of  one  In  his  business,  tbe  complaint  must  al- 
words  were  spoken  of  him  In  connection  with  his  business. 

s. 

1  for  Blander  in  one's  business,  prospectlTe  profits  are  specn- 

innot  be  considered. 

K  DAKAaxs. 

1  for  unprivileged  slander,  plalntlfT  need  not  prove  the  words 
alse  to  authorize  the  recovery  of  smart  mouey. 

IE. 

it  is  unnecessary  for  plaintiff  to  prove  the  words  alleged  to 
oken  to  be  false. 

OF  PBoor. 

truth  of  words  alleged  to  be  slanderous  Is  pleaded  as  a  de- 
'den  is  on  defendant  to  prove  them  true. 


words  alleged  to  be  slanderous  are  privileged,  the  burden  is 
I  prove  them  false,  and  that  defendant  knew  they  were  false. 

)mas  J.  Hume  against  Julius  Kusche  for  slander.    Mo- 

■  for  a  new  trial.     Denied. 

rds  and  Innuendoes  are  as  follows: 

the  plaintiff)  are  dishonest  I  (meaning  the  defendant) 
uid  I  don't  care  whether  I  injure  you  in  your  business  or 
loneflt,  you  did  Hofmelser  out  of  $200  which  you  owed  him. 
Jng  thereby  that  plaintiff  had  defrauded  said  Hofmelser)." 

alleges  that  tbe  plaintiff  was  In  business  as  a  tailor,  and 
were  spoken  to  him  In  his  shop. 

or  plaintiff. 
,  for  defendant 

I — ^The  words  complained  of  are  not  a  slander  per 
nder  per  se  they  would  have  (i)  to  charge  the  plaintiff 
offence,  or,  failing  of  that,  (2)  be  spoken  of  him  in  re- 
iness,  and  be  of  such  a  character  that  they  must  neces- 
I  in  his  business ;  as  that  (being  a  tailor)  he  was  a  botch, 
les  were  misfits,  or  that  he  was  insolvent,  and  the  like, 
w's  Ed.)  c.  2,  pt.  2.  It  is  obvious  that  the  words  do 
the  first  head;  nor  do  they  come  under  the  second, 
uch  him  in  his  skill  or  credit  as  a  tailor.  Moreover, 
5ation  in  the  complaint  that  the  words  were  spoken  of 
of  his  business ;  and  that  is  essential.    Odgers  (Bige- 

;!  or  slander  is  one  thing ;  a  libel  or  slander  against  one 
I,  business  or  profession  is  another.  Words  which  con- 
1  libel  or  slander  may  be  such  as  to  injure  one  in  his 
1  as  in  his  general  reputation ;  as  that  he  is  a  thief  or 

nd  Slander,  vol.  82,  Cent  Dig.  {  280. 
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convict ;  and  recovery  may  be  had  for  the  injuries  in  both  respects  in 
an  action  on  the  words  generally.  In  a  case  of  general  libel  or  slander, 
"the  state,  degree,  quality,  trade  or  profession"  of  the  plaintiff  has  to 
be  considered  on  a  general  allegation  of  damage  in  assessing  his  dam- 
ages. Tillotson  V.  Cheetham,  3  Johns.  64,  3  Am.  Dec.  459;  Cady  v. 
Brooklyn  Union  Pub.  Co.,  23  Misc.  Rep.  409,  51  N.  Y.  Supp.  198.  Bui 
where  the  words  are  libelous  or  slanderous  per  se  only  because  written 
or  spoken  of  one  in  his  business,  they  must  be  so  complained  on. 

2 — The  words  here  complained  of  not  being  slanderous  per  se,  are 
not  actionable  at  all,  unless  they  did  special  damage;  and  the  specia 
damage  has  to  be  alleged  in  the  complaint  in  order  to  make  it  state  s 
cause  of  action.  In  the  case  of  words  libelous  or  slanderous  per  se 
the  law  presumes  that  they  do  general  damage  to  reputation,  or  to  busi 
ncss,  or  to  both,  as  their  purport  or  gravity  may  be ;  but  in  the  case  0 
words  not  libelous  or  slanderous  per  se,  the  law  does  not  presume  tha 
they  do  any  damage,  and  therefore  in  order  to  make  them  actionabl 
the  complaint  has  to  allege  special  damage  caused  by  them.  The  dam 
age  which  a  libel  or  slander  per  se  will  be  presumed  to  do  to  one' 
business,  by  causing  a  general  loss  of  credit  or  falling  off  therein,  i 
not  special  damage,  but  general  damage,  and  may  be  proved  under  ; 
general  allegation  of  damage.  Odgers  (Bigelow's  Ed.)  c.  10,  p.  293 
Smid  V.  Bernard,  31  Misc.  Rep.  35,  63  N.  Y.  Supp.  278.  Dicta  are  t 
be  found  classifying  a  general  falling  off  of  business  caused  by  a  lib< 
or  slander  per  se  as  special  damage ;  but  they  are  inadvertent  Sped: 
damage,  whether  from  a  libel  or  slander  per  se,  or  from  words  not  c 
that  class,  is  always  and  only  damage  which  the  law  does  not  presum 
will  follow  from  the  words  complained  of,  and  which  for  that  reaso 
has  to  be  specially  and  particularly  pleaded  in  order  to  be  recovere 
for.  And  general  damage  can  never  be  recovered  for  words  not  libe 
ous  or  slanderous  per  se,  but  only  special  damage.  The  gist  of  the  ai 
tion  in  such  a  case  is  special  damage.  If  the  words  are  such  that  tl 
law  will  permit  a  presumption  of  general  damage  to  reputation  or  1 
business  therefrom,  then  they  are  libelous  or  slanderous  per  se.  Smi 
v.  Bernard,  31  Misc.  Rep.  35,  63  N.  Y.  Supp.  278;  Cruikshank  v.  Ba 
nett,  30  Misc.  Rep.  232,  62  N.  Y.  Supp.  118;  Rade  v.  Press  Pub.  Cc 
37  Misc.  Rep.  254,  75  N.  Y.  Supp.  298 ;  Langdon  v.  Shearer,  43  Ap 
Div.  607,  60  N.  Y.  Supp.  193. 

The  apparent  classification  as  special  damage  in  the  opinion  in  Beq 
mann  v.  Jones,  94  N.  Y.  51,  of  that  general  damage  to  business  (i. 
general  decrease  or  falling  off)  which  the  law  will  presume  in  the  ca 
of  a  libel  or  slander  per  se,  was  plainly  inadvertent.  The  loss  of 
particular  customer  is  special  damage,  and  cannot  be  proved  unle 
specially  pleaded;  but  a  general  falling  off  or  decrease  in  busine 
comes  under  the  head  of  general  damage.  The  law  presumes  gener 
damage,  but  does  not  presume  special  damage.  Hence,  the  latter  h 
to  be  specially  pleaded  and  proved. 

The  allegation  in  this  complaint  which  is  claimed  to  be  of  sped 
damage  is  that  a  named  person  was  about  to  enter  into  an  agreeme 
of  partnership  with  the  plaintiff  to  carry  on  the  tailoring  businei 
■'which  arrangement  would  have  been  greatly  to  the  advantage  ai 
benefit  of  the  plaintiff,  and  large  profits  would  have  resulted  to  hi 
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t  by  the  words  complained  of  he  was  influenced  not  to 

ive  profits  alleged  are  wholly  speculative.  They  would 
skill  and  energy  of  the  partners ;  and  the  plaintiff  may 

with  his  skill  and  energy.     No  special  damage  being 
mplaint  does  not  state  a  cause  of  action, 
h  of  the  law  is  so  beset  by  a  mass  of  erroneous  and  con- 
that  of  libel  and  slander  in  civil  actions ;  and  these  dicta 

kept  rife  by  some  text-writers,  and,  as  must  be  owned, 
3,  instead  of  being  ignored.  One  of  them  (and  it  is  so 
does  not  seem  to  have  found  its  way  into  any  text-book 

0  be  hoped,  never  will)  is  repeated,  and  given  a  status, 
ssible,  by  the  opinion  in  our  Court  of  Appeals  in  a  very 
ranev.  Bennett,  177  N.  Y.  106,  69  N.  E.  274.  The  ac- 
images  for  an  unprivileged  libel  per  se,  and  the  question 
ce  of  malice  would  permit  the  jury  to  give  smart  money 
up,  the  learned  judge  writing  says,  after  referring  to 

■nie  Is  that  In  an  action  for  libel,  proof  by  the  plaintiff  tend- 
tbe  falsity  of  the  alleged  libelous  publication  is  evidence  of 
ch  evidence  is  Introduced  a  question  for  the  jury  Is  presented 
Ice  is  of  such  a  character  as.to  call  for  punitive  damages." 

ated  several  times  by  the  learned  judge,  and  declared 
he  law  for  a  quarter  of  a  century,  viz.,  since  the  Sam- 
[un,  288,  which  he  cites.  Nevertheless,  scientific  law- 
lys  understood,  and  still  understand,  that  an  unprivi- 
se  is  in  a  civil  action  presumed  by  the  law  to  be  false, 
plaintiff  being  under  the  necessity  of  proving  it  false ; 
s  never  been  otherwise  for  an  itistant.  Moreover,  un- 
ant  pleads  its  truth  as  a  defence,  its  falsity  stands  con- 
mot  be  questioned  on  the  trial;  and  if  there  be  such 
ded,  the  burden  is  not  on  "the  plaintiff  to  prove  the 
ibel,  but  on  the  defendant  to  prove  its  truth. 

1  Folkard's  Starkie  (if,  indeed,  it  be  seemly  to  cite  au- 
learned  profession  for  a  thing  so  well  known  among 


lys  presumes  in  favor  of  innocence,  and  therefore  does  not  re- 
Iff  to  prove  the  falsity  of  the  alleged  calumny ;  on  the  con- 
I  the  burden  of  proving  the  afflrmative  on  the  defendant ;  the 
pposed  Blander  is,  in  effect,  a  ground  of  Justification  which 
tlated  by  the  defendant"    Section  9  (4tb  Eng.  Ed.). 

says  (p.  169) : 

a  of  all  defamatory  words  is  presumed  in  the  plaintiff's  fa- 
l  give  no  evidence  to  show  they  are  false ;  but  the  defendant 
resumption  by  giving  evidence  in  support  of  his  plea  that  the 
in  substance  and  in  fact." 

;  strange  enough  for  counsel  for  plaintiff  to  take  the 
iuch  an  issue  when  it  is  raised  by  the  answer;  but  what 
of  a  counsel  for  plaintiff  who  should  proceed  to  prove 
le  libel  when  no  issue  of  its  truth  is  raised  by  the  answer 
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at  all,  but,  on  the  contrary,  its  falsity  stands  unquestioned  ?  His  con- 
duct would  be  the  jest  of  every  educated  lawyer  present.  He  would 
be  tendering  and  taking  the  risk  of  an  issue  not  in  the  case  at  all. 
If,  however,  he  should  succeed  on  such  issue,  he  would  then  only  be 
where  he  started,  i.  e.,  the  words  would  still  stand  as  false,  no  more 
and  no  less.  Prince  v.  Brooklyn  Eagle,  i6  Misc.  Rep.  l86,  37  N.  Y- 
Supp.  250;  Remsen  v.  Bryant,  24  Misc.  Rep.  238,  52  N.  Y.  Supp.  515  ; 
Ullrich  V.  Press  Co.,  23  Misc.  Rep.  168,  50  N.  Y.  Supp.  78S;  Cady 
V.  Brooklyn  Union  Pub.  Co.,  23  Misc.  Rep.  409,  51  N.  Y.  Supp.  198 ; 
Odgers,  cc.  7,  8,  9.  If  he  should  fail,  his  case  would  be  lost  by  his 
own  folly.  But  a  counsel  who  should  essay  to  make  such  supereroga- 
tory proof  would  receive  to-day,  notwithstanding  our  strange  modern 
dicta,  the  same  warning  hint  from  the  trial  judge  which  Lord  Ellen- 
borough  in  the  same  circumstances  gave  to  counsel  in  Brown  v. 
Croome,  2  Stark.  298,  i.  e.,  that  he  was  inviting  the  risk  of  evidence 
from  the  defendant's  side  on  an  issue  that  did  not  exist. 

And  if  the  defendant  should  give  evidence  of  the  truth  under  a  de- 
fence of  the  truth,  and  the  pmintiff  should  meet  such  evidence  by 
contrary  evidence,  the  court  could  not  even  then  legally  charge  the 
jury  that  if  the  plaintiff  had  proved  the  defamatory  words  false,  that 
was  evidence  of  malice.  That  would  imply  to  the  jury  that  it  was  for 
the  plaintiff  to  prove  the  words  false ;  whereas  the  charge  would  have 
to  be  that  unless  the  defendant  had  proved  the  words  true,  they  w^ere 
to  be  taken  as  false,  in  which  case  the  words  might  be  of  such  a  char- 
acter as  to  be  of  themselves  evidence  to  the  jury  of  malice. 

Of  course  the  statement  that  it  is  for  the  plaintiff  to  prove  the 
falsity  of  the  libel  in  a  civil  action  (which  the  law  already  presumes 
in  his  favor),  is  a  mere  borrowed  inadvertence  of  the  learned  judge 
writing,  and  not  a  decision  of  the  court ;  and  the  learned  judge  says 
in  the  same  opinion  (and  it  is  always  a  happy  circumstance  that  the 
antidote  accompanies  the  bane)  that  it  is  not  everything  said  by  a 
judge  in  his  opinion  which  becomes  law,  but  only  that  which  the  court 
actually  decides  upon  the  facts  of  the  case ;  that  "a  judicial  opinion, 
like  evidence,  is  only  binding  so  far  as  it  is  relevant,  and  when  it 
wanders  from  the  point  at  issue  it  no  longer  has  force  as  an  official 
utterance" ;  and  that  "what  may  have  been  said  in  an  opinion  should 
be  confined  to  and  limited  by  the  facts  of  the  case."  The  learned  trial 
judge  charged  "that  the  falsity  of  the  Hbel  is  sufficient  evidence  of 
malice  to  uphold  exemplary  damage,"  (meaning  that  it  was  for  the 
jury  to  say  whether  the  false  words  in  themselves  furnished  to  their 
minds  sufficient  evidence  of  malice,  and,  if  so,  leaving  to  their  discre- 
tion, as  the  law  does,  whether  they  should  give  smart  money  or  not), 
and  it  was  an  exception  to  this  which  the  learned  judge  writing  in  the 
Court  of  Appeals  was  discussing,  and  which  that  court  overruled. 
The  learned  trial  judge  did  not  say  that  it  was  for  the  plaintiff  to 
prove  that  the  libel  was  false — strange  indeed  would  it  be  for  any  trial 
judge  to  so  say — ^and  hence  no  such  question  was  up  on  appeal  It 
follows  that  what  was  said  thereon  was  a  dictum. 

There  is  a  very  great  difference  between  charging  a  jury  that  the 
defamatory  words  in  themselves,  or  "the  falsity  of  the  libel."  if  some 
will  have  it  that  way,  may  be  sufficient  evidence  of  malice  to  support 
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md  charging  that  "proof  by  the  plaintiff  tending  to  es- 
iity  of  the  alleged  libelous  publication,"  may  be  suffi- 
of  malice  to  support  smart  money;  for  the  latter  is 
the  error  that  it  is  for  the  plaintiff  to  prove  the  words 
sleading  to  the  jury. 

of  the  plaintiff  having  to  prove  the  falsity  of  the  libel 
n  in  order  to  prove  malice  as  a  foundation  for  smart 
it  is  the  only  reason  for  proving  or  claiming  malice  at 
of  a  libel  or  slander  not  of  a  qualifiedly  privileged  oc- 
:o  exist  nowhere  except  in  this  state.  It  seems  to  have 
he  Samuels  Case,  9  Hun,  288,  in  some  loose  sentences 
opinion  which  was  adopted  on  appeal  by  the  Court  of 
.  Y.  604),  since  which  time  it  has  been  inadvertently 
times.  The  learned  judge  who  wrote  it  there  may 
lumb  on  the  page  of  some  good  text-writer;  but  if  he 
in  he  w^ould  have  seen  that  it  was  of  a  chapter  which  did 
•dinary  actions  for  libel  or  slander,  like  the  one  before 
only  to  actions  for  qualifiedly  privileged  libels  and  slan- 
cases  the  presumption  of  falsity  does  not  exist;  there 
on  either  way.  The  occasion  of  qualified  privilege  does 
presumption  of  falsity,  and  also  raises  a  presumption  of 
lie  defendant  which  continues  though  the  libel  or  slan- 
3  be  false ;  and  therefore  the  plaintiff  has  to  prove  that 
ider  was  both  false  and  malicious  in  order  to  defeat  the 
lake  out  a  case,  the  same  as  the  plaintiff  in  an  action 
jrosecution  has  to  prove  lack  of  probable  cause  and 
g  (i)  proved  it  false,  he  proves  malice  by  showing  (2) 
ant  knew  it  was  false.  Townshend,  §  388 ;  Folkard's 
g.  Ed.,  by  Wood)  §  279,  p.  251 ;  Id.  §  ^i ;  Fountain  v. 
.  5 ;  Fowles  v.  Bowen,  30  N.  Y.  26.  The  words  being 
idence  that  the  defendant  acted  from  ill-will,  i.  e.  malice, 
a  good  motive,  is  evidence  of  his  knowledge  of  such 
efendant  never  has  to  plead  the  truth  as  a  defence  in 
rivileged  communication  in  order  to  make  the  truth  an 
5  the  contrary  are  obviously  inadvertent.  "The  mere 
the  statement  being  false  will  not  suffice  to  show  malice 
some  evidence  to  show  that  the  defendant  knew  it  to 
Ihams,  J.,  in  Harris  v.  Thompson,  24  Eng.  L.  &  Eq.  p. 
iras  no  evidence  here  that  the  charges  made  against  the 
alse,  and  not  a  scintilla  of  evidence  to  show  that  the  de- 
;hem  to  be  false."  Id.  (Talfourd,  J.).  "Where  a  com- 
)rivileged,  the  plaintiff  cannot  recover  without  proving 
it  only  the  falsehood  of  its  contents,  but  also  that  it  was 
express  malice.  Unless  he  can  prove  both  of  these 
fail."  Edwards  v.  Chandler,  14  Mich.  471,  90  Am.  Dec. 
as  correctly  been  held  that  when  the  defendant's  evi- 
1  prove  that  the  alleged  libel  was  a  privileged  com- 
!  plaintiff  cannot  break  the  force  of  that  evidence  and 
1  malice  by  relying  on  the  presumption  of  falsity;  he 
defamatory  charge  to  be  false  and  that  the  defendant 
Ise."    Atwater  v.  Morning  News  Co.,  67  Conn.  519,  34 
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Atl.  869.    This  proof  destroys  the  privilege,  for  there  is  no  privilege 
to  lie,  except  in  a  case  of  absolute  privilege. 

To  inadvertently  cite  in  the  case  of  unprivileged  libels  and  slanders 
the  law  on  this  head  which  is  applicable  to  libels  and  slanders  published 
on  a  qualifiedly  privileged  occasion,  causes  endless  confusion.  Some 
text-writers,  by  detaching  from  their  context  expressions  in  judicial 
opinions,  and  putting  them  in  a  context  to  which  they  do  not  apply, 
have  prciduced  books  on  libel  and  slander  which  are  worse  than  worth- 
less. The  discriminating  work  of  Mr.  Odgers  does  not  belong  to  this 
class.  Odgers,  c.  9;  Prince  v.  Brooklyn  Eagle,  16  Misc.  Rep.  186, 
37  N.  Y.  Supp.  250. 

The  justification  for  this  digression  is  that  trial  judges  have  been 
confronted  by  counsel  with  this  obviously  fallacious  dictum  for  a  long 
time  in  the  trial  of  causes,  and  they  feel  that  they  ought  to  be  rid  of  it 
The  learned  trial  judge  who  tried  the  Crane  Case  kept  clear  of  it,  ai 
trial  judges  generally  do;  and  the  important  thing  is  that  his  chai^( 
was  affirmed,  and  that  is  the  full  extent  of  the  actual  decision  of  th( 
Court  of  Appeals.  If  the  learned  trial  judge  had  charged  that  it  wa: 
incumbent  on  the  plaintiff  to  prove  that  the  libel  was  false  in  order  t( 
prove  malice  and  thereby  get  smart  money,  and  the  verdict  had  been  fo 
only  nominal  damages,  who  will  say  that  the  judgment  would  not  hav. 
had  to  be  reversed  ?  And  yet  this  is  what  trial  judges  would  do  if  the] 
were  to  accept  as  law  the  dictum  repeated  in  the  Crane  Case. 

This  matter  of  smart  money  is  common  to  all  actions  for  torts  agains 
the  person,  and  not  peculiar  to  libel  and  slander  (Taylor  v.  Church,  I 
N.  Y.  460) ;  and  until  the  advent  of  the  dicta  of  some  quite  moden 
judicial  opinions  in  this  state  in  libel  and  slander  actions,  there  neve 
was  any  trouble  about  it.  It  was  formerly  just  as  plain  and  simple 
matter  in  actions  for  libel  or  slander  per  se  as  it  was  and  still  is  i 
actions  of  battery,  crim.  con.,  false  imprisonment  and  malicious  prost 
cution.    Tillotson  v.  Cheetham,  3  Johns.  64,  3  Am.  Dec  459. 

The  motion  for  a  new  trial  is  denied. 


(92  App.  Dlv.  445.) 

PEOPLE  ex  rel.  HART  et  aL  v.  GOODRICH  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    March  18,  1901) 

1.  OrpicEBB—VACAWCT— Election— Computation  of  Tm. 

Under  Const  art.  6,  §  4,  providing  that  when  a  racancy  shall  occnr  i 
the  office  of  Justice  of  the  Supreme  Court  It  shall  be  filled  at  the  ne: 
general  election  "happening  not  less  than  three  months"  after  It  occoi 
such  a  vacancy  occurring  on  August  2d  was  properly  filled  at  the  gener 
election  on  November  3d  following,  especially  In  view  of  Laws  lS9°i, 
1490,  c.  677,  S  26,  providing  the  method  of  computing  the  number  ' 
months  from  a  given  date  In  statutory  provisions. 

2.  Qxro   Wabbanto — Pleading — Genebal   and    Sfecitic   Aixeqations— Sit 

ncIENCT. 

Even   If  general   allegations   in   quo   warranto   that   defendants  ba' 
usurped  and  unlawfully  held  office  are  sufficient  standing  alone,  to  sta 
a  cause  of  action,  where  the  coiuiilaint  further  states  the  specific  fac 
constituting  the  alleged  unlawful  holding,  and  these  are  Insufficient 
state  a  cause  of  action,  the  entire  pleading  Is  insufficient 
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from  Special  Term,  New  York  County, 
irranto  by  the  people,  on  the  relation  of  Coleridge  A.  Hart 
s,  against  William  W.  Goodrich  and  others.    From  a  judg- 
taining  demurrers  to  the  complaint,  plaintiffs  appeal.    Af- 

l  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
I,  O'BRIEN,  and  LAUGHLIN,  JJ. 

ge  A.  Hart,  pro  se. 

A.  Burr,  for  respondents. 

EN,  J.  The  plaintiffs  seek  in  this  action  to  determine  the 
he  four  defendants  to  hold  office  as  Justices  of  the  Supreme 
;he  Second  Judicial  District  of  the  state  of  New  York.  Each 
endants  demurred  to  the  complaint  on  the  ground  that  there 
a  misjoinder  of  causes  of  action,  in  that  the  offices  held  were 
and  distinct,  and  on  the  further  ground  that  there  were  in- 
facts  stated  to  constitute  a  cause  of  action.  On  the  ground 
IS  of  action  were  improperly  united  the  demurrers  were  sus- 
id  from  final  judgment  thus  entered  this  appeal  is  taken, 
mplaint  avers  that  prior  to  the  general  election  of  November 
the  four  defendants  were  nominated  as  candidates  for  Jus- 
e  Supreme  Court  in  the  Second  Judicial  Department,  to  be 
■  at  said  election,  and  at  that  time  there  were  only  three 
ositions  or  vacancies  lawfully  to  be  filled  at  said  election; 
e  was  a  fourth  vacancy  caused  by  the  death  on  August  3, 
Izlvin  E.  Pratt,  Justice  of  the  Supreme  Court  in  the  Second 
District,  but,  by  section  4  of  article  6  of  the  Constitution  of 
of  New  York,  it  was  and  is  provided  that  such  vacancy  shall 
for  a  full  term  at  the  next  general  election  happening  not 
three  months  after  the  occurrence  thereof,  and  such  a  gen- 
ion  did  not  occur  on  November  3,  1896;  that  upon  the  said 
)f  1896  the  names  of  the  four  defendants  were  grouped  to- 
a  single  vertical  column,  and  there  was  nothing  on  the  bal- 
idicate  which  of  the  said  defendants  the  voters  casting  the 
;nded  to  elect  in  case  there  were  but  three  instead  of  four 
;  that  on  and  after  the  ist  day  of  January  next  succeeding 
ral  election  the  four  defendants,  each  and  all  of  them  claim- 
isserting  that  they  had  been  elected  thereat  as  such  Justice 
ipreme  Court  in  said  Second  Judicial  District,  attempted  to 
id  act,  and  entered  upon  the  duties  of  office;  that  the  va- 
ised  by  the  death  of  Calvin  E.  Pratt  could  not  lawfully  be 
1  the  general  election  of  November  3,  1897,  and  at  such  time 
>r  herein  was  duly  voted  for  and  elected  his  successor,  but 
dants  have  withheld  from  him  such  office  and  have  jointly 
■ally  usurped  the  same.  Judgment  is  asked  "upon  the  pre- 
ghts  of  said  defendants  and  each  of  them  to  hold  the  office 
:  of  the  Supreme  Court  in  the  Second  Judicial  District,"  and 
I  the  right  of  the  relator  to  hold  said  office, 
it  passing  upon  the  question  of  whether  or  not  there  is  a 
T  of  causes  of  action,  upon  which  ground  the  learned  judge 
J  Term  dismissed  the  complaint,  we  think  that  upon  the 
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other  ground,  that  there  are  insufficient  facts  stated  therein  to  con- 
stitute a  cause  of  action,  the  demurrers  should  be  sustained. 

The  precise  words  of  section  4  of  article  6  of  the  state  Constitution 
are  as  follows: 

"When  a  yacancy  shall  occur  otherwise  than  by  expiration  of  term  In  tbe 
office  of  Justice  of  the  Supreme  Court,  the  same  shall  be  filled  for  a  full  term. 
at  tbe  next  general  election,  happening  not  less  than  three  months  after  sacb 
vacancy  occurs." 

The  complaint  shows  that  the  vacancy,  which  it  is  contended  was 
not  properly  filled  by  the  election  of  the  defendants,  occurred  on  Au- 
gust 3,  1896,  and  that  the  election  in  question  took  place  on  November 
3,  1896.  At  the  date  of  the  election,  therefore,  exactly  three  months 
had  expired ;  and  hence  that  election  was  not,  by  the  terms  of  the 
Constitution,  one  forbidden  for  the  purpose  of  choosing  a  successoi 
to  fill  the  vacancy.  The  prohibition  is  that  it  should  occur  at  a  time 
not  less  than  three  months,  or,  diflferently  stated,  the  election  shoulc 
be  at  least  three  months  after  the  vacancy.  The  2d  of  Novembei 
would  have  been  less  than  the  prescribed  time,  but  the  3d  of  Novem 
ber,  1896,  happened  "not  less  than  three  months,"  or  exactly  threi 
months,  after  the  vacancy. 

The  statutory  construction  law  (section  26,  c.  677,  p.  1490,  Law; 
1892),  although  it  has  no  application  to  or  bearing  upon  the  Consti 
tution  of  the  state,  is  not  without  use  by  way  of  analogy,  in  pointins 
out  how  statutes  or  laws  should  be  construed.  Therein  it  is  pro 
vided  that  "a  number  of  months  after  a  certain  day  shall  be  com 
puted  by  counting  such  number  of  calendar  months  from  such  da; 
exclusive  of  the  calendar  month  in  which  such  day  occurs  and  shal 
include  the  day  of  the  month  in  the  last  month  so  counted  having  th' 
same  numerical  order  in  days  of  the  month  as  the  day  from  which  tb 
computation  is  made."  Adopting  this  rule,  the  3d  of  Novembe 
would  mark  the  completion  of  three  months  from  the  death  of  th 
justice  whose  office  it  is  claimed  has  been  wrongfully  held,  and  henc 
the  election  did  not  occur  at  a  time  "less  than"  the  three  months. 

The  appellants'  contention  is  that  November  4th  would  have  bee: 
the  first  date  upon  which  an  election  could  properly  be  held,  as  tha 
was  the  first  day  over  three  months  from  the  time  the  vacancy  oc 
curred.  This  contention  would  be  good  if  the  provision  of  the  Con 
stitution  was  that  the  election  must  be  one  happening  over  thre 
months  from  the  time  of  the  vacancy ;  but  the  Constitution,  as  statec 
provides  that  the  election  must  be  one  "happening  not  less  than 
three  months,  so  that  three  situations  may  occur,  namely,  a  time  les 
than  three  months,  at  which  time  no  legal  election  may  take  place 
exactly  three  months,  and  over  three  months,  at  which  times  a  prope 
election  may  be  held.  According,  however,  to  the  view  of  the  appel 
lants  that  an  entire  three  months  must  elapse  before  the  haj^enin; 
of  the  election,  then,  strictly  measuring  the  elapsed  time,  the  vacanc 
occurred  in  the  morning  of  August  3,  1896,  and  the  election  "hap 
pened"  at  the  time  the  votes  were  cast  (People  ex  rel.  Le  Roy  ^ 
Foley,  148  N.  Y.  677,  43  N.  E.  171),  which  was  when  the  poles  wer 
closed  at  5  o'clock  November  3d,  so  that  there  was  over  three  month 
of  elapsed  time. 
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instruction  which  we  have  given,  however,  to  the  con- 
jvision  is  the  one  ordinarily  adopted  in  analogous  cases 

a  reference  to  the  authorities,  among  which  may  be 
V.  Burgess,  153  N.  Y.  561,  47  N.  E.  889,  and  Jones 
5  App.  Div.  401,  78  N.  E.  35.  In  the  Burgess  Case 
astrued  section  1042  of  the  Code  of  Civil  Procedure, 
1  the  county  clerk  to  draw  trial  jurors  on  a  day  not  less 

before  the  day  appointed  for  holding  each  trial  term, 
erm  having  been  appointed  to  be  held  on  March  i6th, 

March  2d  was  held  good,  the  difference  being  exactly 
d  in  the  Wallace  Case,  under  a  statute  providing  that 
jmmons  shall  be  made  not  less  than  six  days  before  the 
ereof,  service  on  November  29th  of  a  summons  return- 
;r  5th  was  held  good — a  difference  of  exactly  six  days. 
iplaint  there  are  general  allegations  that  the  defendants 
and  unlawfully  hold  office,  and  if  these  stood  alone  they 
(icient  to  require  an  answer  (People  ex  rel.  Crane  v. 
Y.  433);  but  the  complaint  goes  further,  and  specifies 
1  which  is  made  to  appear  the  ground  or  theory  upon 
ntiflf  claims  that  the  alleged  unlawful  holding  arises,  and 

allegations  being  insufficient,  because  not  stating  a 
n,  it  follows  that  the  pleading  itself  is  insufficient.  Ab- 
rief  on  Pleadings,  §  63. 

therefore,  that  the  demurrers  should  be  sustained,  and 
entered  dismissing  the  complaint  was  right,  and  should 
rith  costs. 

ON,  McLaughlin,  and  LAUGHLIN,  ]].,  concur, 
r,  P.  ].,  concurs  in  result. 


26.) 


nSHER  Y.  NEW  YORK  DOCK  CO. 


t.  Appellate  Division,  Second  Department.     March  11,  1904.) 

-Res  Ipsa.  LoQurroB. 

it  dock  company,  as  incident  to  Its  business,  operated  a  short 
road,  over  which  It  uioved  cars  between  Its  docks  and  ware- 
laving  complete  manasicment  and  control  of  the  c.nrs  thereon. 
itUI  was  remoTlng  freight  In  a  car  on  a  side  track,  to  which 
D  taken  for  that  purpose  by  an  employs  of  defendant,  the  car 
tly  moved,  injuring  him,  by  the  rear  wheels  of  the  second  of 
vblcb  were  being  moved  from  a  siding  onto  the  main  trade, 
follow  the  switch  track,  whereby  the  car  was  derailed  and 
list  that  in  which  plaintiff  was  at  work.  Held,  that  the  facts 
evidence  of  defendant's  negligence,  which.  In  the  absence  of 
I,  authorized  a  verdict  for  piaiiitifT. 

Charles  Fisher  against  the  New  York  Dock  Company. 
t  was  dismissed,  and  plaintiflf  moves  for  a  new  trial  on 
■ected  to  be  heard  in  the  first  instance  at  the  Appellate 
>tion  granted. 

ore  HIRSCHBERG.  P.  J.,  and  BARTLETT,  JENKS, 
D,  and  HOOKER,  JJ. 
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J.  Stewart  Ross,  for  plaintiff. 

H.  Snowden  Marshall  (George  H.  Abbott,  on  the  brief),  for  defend- 
ant 

WOODWARD,  J.  The  plaintiff  brings  this  action  to  recover  dam- 
ages for  personal  injuries,  allied  to  have  been  sustained  through  the 
negligence  of  the  defendant's  servants.  The  defendant  is  a  domestic 
coiporation,  controlling  warehouses  in  the  borough  of  Brooklyn,  and 
as  incident  to  its  business  operates  a  short  line  of  railroad,  over  which 
it  moves  cars  from  the  warehouses  to  the  docks,  etc.  On  the  26th  day 
of  August,  1901,  the  plaintiff  called  at  the  office  of  the  defendant  for 
some  freight  The  defendant  sent  one  of  its  employes  with  the  plain- 
tiff to  a  car  standing  upon  a  side  track,  with  another  car  in  front  of  it, 
and  some  cars  about  10  feet  distant  behind  it.  The  car  was  opened 
by  the  defendant's  employe,  and  the  plaintiff,  with  his  helpers,  began 
removing  the  freight.  At  about  2  o'clock  in  the  afternoon,  while  the 
plaintiff  was  inside  of  the  freight  car,  assisting  in  removing  some  radia- 
tors to  the  plaintiff's  truck  standing  at  the  side  of  the  car,  a  collision  oc- 
curred with  the  car  in  which  the  plaintiff  was  at  work,  a  radiator  was 
thrown  upon  him,  and  he  sustained  the  injuries  for  which  he  now  seeks 
recovery.  The  plaintiff  proved  this  state  of  facts  in  some  detail,  g^ve 
evidence  of  his  damages,  and  rested.  The  defendant  moved  to  dismiss 
the  complaint  upon  the  ground  that  the  plaintiff  had  failed  to  prove  a 
cause  of  action,  failed  to  show  any  negligence  on  the  part  of  the  de- 
fendant, and  on  the  ground  that  there  was  no  proof  that  the  accident 
was  in  any  way  caused  by  the  negligence  of  the  defendant,  but,  as  far 
as  the  proof  went,  it  might  have  been  caused  by  the  negligence  of  some 
other  person  or  corporation.  This  motion  was  g^nted,  and  the  ques- 
tion is  before  us  on  this  appeal  whether  the  plaintiff  had  established 
facts  entitling  him  to  go  to  the  jury. 

The  plaintiff  urges  that  this  is  a  case  for  the  application  of  the  doc- 
trine of  res  ipsa  loquitur,  and  we  are  of  opinion  that  he  is  correct  in 
this  claim,  to  the  extent  that  the  facts  disclosed  presented  a  case  for  the 
jury.  It  appears  irom  the  evidence  that  the  defendant  operated  a  loco- 
motive, which  shifted  the  cars  over  its  tracks  and  sidings,  and  that 
while  moving  two  cars  from  a  siding  out  onto  the  main  track  the  rear 
wheels  of  tlie  last  car  failed  to  follow  the  switch  track,  and  the  car  thus 
derailed  was  drawn  against  the  end  of  the  car  in  which  the  plaintiff  was 
at  work,  in  such  a  manner  that  the  car  was  violently,  moved,  causing 
the  injuries.  In  this  case  the  defendant  had  the  complete  management 
and  control  of  the  cars  upon  its  tracks  and  siding^.  It  had  such  man- 
agement and  control  of  tiie  thing  which  caused  the  injury,  and  the  ac- 
cident happen.ed  under  such  circumstances,  that  the  plaintiff  had  no 
reason  to  anticipate  its  occurrence.  Under  such  circumstances,  under 
the  rule  laid  down  in  Griffen  v.  Manice,  166  N.  Y.  188,  59  N.  E.  925, 
52  L.  R.  A.  922,  82  Am.  St  Rep.  630,  we  are  of  opinion  that  there  is 
evidence  of  the  defendant's  negligence,  which  it  is  bound  to  explain. 

Under  the  circumstances  of  tliis  case,  where  the  duty  owed  to  the 
plaintiff  was  not  that  of  a  common  carrier  of  passengers,  but  that  or- 
dinary care  which  it  was  reasonable  to  expect  in  a  freight  yard  where 
cars  were  being  unloaded  and  moved  about,  the  happening  of  the  ac- 
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the  manner  pointed  out  in  the  evidence,  would  not  of  itself 
plaintiff  to  a  recovery  as  a  matter  of  law.  The  negligence 
:ndant  may  not  have  been  such  as  to  impose  a  liability  upon 
int,  but  it  did  present  a  question  of  fact  for  the  jury,  whether 
5re  operated  in  a  reasonably  prudent  manner,  and  the  failure 
;ndant  to  make  any  explanation  of  the  accident  would  war- 
'  in  finding  that  the  defendant  did  not  exercise  that  degree  of 
1  the  circumstances  demanded.  The  court  in  the  GrifFen 
a,  quote  the  language  of  a  Maryland  case,  that  "this  phrase 
loquitur],  which  literally  translated  means  that  'the  thing 
itself,'  is  merely  a  short  way  of  saying  that  the  circumstances 
upon  an  accident  are  themselves  of  such  a  character  as  to 
urj-  in  inferring  negligence  as  the  cause  of  that  accident." 
negligence  might  not  be  of  a  degree  to  impose  a  liability  un- 
umstances,  it  yet  affords  some  evidence  of  negligence,  which, 
;nce  of  any  explanation  on  the  part  of  the  defendant,  would 
verdict  for  the  plaintiff,  under  a  proper  charge  as  to  the  de- 
re  which  the  defendant  owed  under  the  circumstances. 
:eptions  should  be  sustained,  and  a  new  trial  granted,  costs 
le  evenL    All  concur. 


RATNOR  V.  BDTTIAR. 

(Sapreme  Court,  Appellate  Term.    February  23,  1904.) 

T»— Shabino  of  IX58SBS— Collbotob— Diligkkce. 
itlff  was  employed  by  defendant  under  a  contract  that  plaintiff 
stand  a  third  of  all  loss  on  customers  procured  by  him.  A  cus 
procured  by  plaintiff  went  Into  bankruptcy  while  Indebted  to  de- 
t,  and,  In  an  action  by  plaintiff,  be  olalmed  that  be  should  not 
1  third  of  that  loss,  for  the  reason  that  he  had,  after  leaving  de- 
t's  employ,  sought  permission  to  collect  the  claim,  which  was  re- 
Defendant  showed  that  he  had  used  diligence  to  collect  It,  and 
ras  no  evidence  that  plaintiff  could  have  obtained  any  better  re- 
ban  defendant  did.  Held,  that  It  was  proper  to  charge  plalntilT 
ne-tblrd  of  the  loss. 

from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 

)y  Charles  N.  Raynor  against  Robert  Buttlar.    From  a  judg- 
vor  of  defendant,  plaintiff  appeals.     Affirmed. 
beWe  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 

V.  Tompkins,  for  appellant 
k  Steinkamp,  for  respondent 

,L,  J.  Plaintiff  was  in  the  employ  of  the  defendant  at  a 
pis  per  week,  and  there  was  also  an  agreement  between  them 
all  customers  procured  by  the  plaintiff  he  was  "to  stand  one- 
:he  losses."  A  customer  procured  by  the  plaintiff,  named 
IS,  at  the  time  of  plaintiff's  discharge  (January  15,  1901)  from 
s  employ,  owing  defendant  the  sum  of  $241.44.    Subse- 
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quently  the  defendant  reduced  that  sum  by  collections  from  Lange  to 
the  sum  of  $117.82,  when  Lange  went  into  bankruptcy,  and  no  more 
could  be  collected.  The  only  questi(»i  in  the  case  was  whether  the 
trial  court  was  justified  in  deducting  one-third  of  that  sum  ($39.27) 
from  the  amount  claimed  by  the  plaintiff.  PlaintiflE  claims  that  he 
should  not  stand  his  share  of  this  lioss,  for  the  reason  that,  some  four 
months  after  plaintiff  left  defendant's  employ,  he  called  upon  him  and 
asked  permission  to  collect  the  Lange  claim,  which  was  refused.  The 
defendant  showed,  however,  that,  from  the  time  plaintiff  left  his  employ 
up  to  the  time  Lange  went  into  bankruptcy,  he  used  the  utmost  dili- 
gence and  endeavor  to  collect  the  -bill,  and  was  only  able  to  reduce  it 
to  $117.82.  There  is  no  evidence  to  show,  nor  reason  for  believing, 
that  plaintiff's  efforts,  if  he  had  been  permitted  to  exert  them,  would 
have  resulted  in  any  better  success  than  did  the  defendant's;  and  the 
defendant  had  a  much  larger  interest  in  the  claim,  and  clearly  had  a 
right  to  keep  his  collections  in  his  own  hands,  instead  of  trusting  them 
to  a  discharged  employe.  The  trial  court  took  this  view,  and  deducted 
one-third  of  the  lost  claim  from  the  amount  of  the  plaintiff's  claim,  and 
gave  him  judgment  for  the  balance. 
Judgment  affirmed,  with  costs  to  respondent    All  concur. 


(91  App.  Dlv.  67&) 

JEWELL  T.  CITX  OP  MT.  VERNON. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  11,  1904.) 

1.  MVIIIOIPAI,  COBFOKATIORB— Stbeetb— Neouqbnt  Refaib— Irdependeitt  Con- 
TBACTOB— Inbtbuctionb. 

In  on  action  against  a  city  for  negligently  repairing  a  street  In  whlcli 
there  was  erldence  that  the  work  was  done  by  an  independent  contractor, 
the  defendant  was  entftled  to  a  charge  that  If  It  had  no  control  over  the 
manner  of  performance  of  the  work  it  was  not  liable. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  William  Jewell  against  the  city  of  Mt  Vernon.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Rc^er  M.  Sherman,  for  appellant 
Odell  D,  Tompkins,  for  respondent 

JENKS,  J.  The  plaintiff  complains  that  the  defendant  so  negligent- 
ly repaired  a  street  as  to  divert  surface  water,  which  naturally  flowed 
in  the  gutters,  into  his  house.  He  has  recovered  a  judgment  for  in- 
juries to  chattels  stored  in  his  cellar.  The  defendant  read  in  evidence 
a  contract  for  the  work,  which  shows  that  it  was  done  by  an  independ- 
ent contractor.  The  corporation  counsel  requested  the  court  to  charge 
that  "the  contractor  contracting  between  him  and  the  city  of  Mt.  Ver- 
non for  the  work  at  which  this  accident  occurred  was  an  independent 

f  1.  See  Municipal  Corporations,  vol.  86,  Cent  Dig.  S§  1580,  1582. 
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\nd  the  learned  court,  under  exception,  replied :  "I  de- 
that  in  the  sense  of  being  to  that  extent  that  it  relieved 
ilit}-,  as  already  charged." 

e  to  the  charge  fails  to  show  that  the  learned  court  had 
jury  as  to  the  liabilitj'  of  the  city  for  its  negligence,  in 
ployment  of  the  independent  contractor.  The  case  was 
lOut  reference  to  the  element  of  an  independent  con- 
s  to  the  question  of  notice.  I  think  that  under  the  re- 
[idant  was  entitled  to  have  the  court  charge  a  rule  laid 
ig^on  V.  City  of  New  York,  165  N.  Y.  222,  233,  59  N. 
i.  A.  550,  for  the  reason  that  the  municipal  liability  is 
1. 

it  and  order  should  be  reversed,  and  a  new  trial  ordered, 
he  event.     All  concur. 


}.) 


PEOPLE  V.  CALABCB. 


rt,  Appellate  Division,  Second  Department    Marcb  11, 190<(.) 
.w— Appeals— Revibsals—Discbetionabt   Powkb— Right   of 

COTTItSEL. 

.  1,  §  6,  guaranties  to  persons  accused  the  right  to  appe&r  and 
erson  and  with  counsel.  Code  Cr.  Proc.  §  527,  permits  the 
Ivlslon  to  order  a  new  trial,  where  the  verdict  Is  against,  the 
fldence  or  against  law,  or  where  Justice  requires  It,  whether 
m  shall  have  been  taken  below  or  not  Held,  that  where  an 
understood  no  English,  was  put  upon  trial  five  days  after  bis 
,  and  after  a  continuance  because  of  his  counsel's  uupre- 
as  refused  counsel  excepted  and  withdrew  from  the  case,  tak- 
in  the  cross-examination  of  witnesses,  and  putting  in  no  evl- 
refusing  to  sum  up  to  the  Jury,  a  Judgment  of  conviction 
iversed,  although  no  legal  error  was  presented  by  the  excep- 

1  Special  Term. 

alabur  was  convicted  of  assault  in  the  first  degree,  and^ 

?rscd. 

»re  HIRSCHBERG,  P.  J.,  and  BARTLETT.  JENKS, 

D,  and  HOOKER,  JJ. 

'orrao,  for  appellant 
lOV,  for  respondent. 

RD,  J.  The  defendant,  Dominico  Calabur,  an  Italian, 
years,  stands  convicted  of  the  crime  of  assault  in  the 
id  has  been  sentenced  to  state  prison  for  a  term  of  nine 
sars  from  the  record  that  Calabur  was  arrested  on  the 
ly  15,  1903,  at  the  comer  of  Sackett  and  Beach  streets, 
1  of  Brooklyn,  charged  with  assaulting  one  Felice  Amo- 
street.  At  the  time  of  his  arrest  Calabur  was  attempt- 
ay  from  the  scene  of  the  crime.  He  was  taken  before 
and  pleaded  not  guilty  to  the  charge,  but  upon  exam- 
Id  to  await  the  action  of  the  grand  jury,  and  that  body, 
y  of  July,  1903,  found  an  indictment  against  him  for 
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assault  in  the  first  degree.  On  the  following  day  the  defendant  was 
arraigned  on  this  indictment,  and  a  plea  of  not  guilty  was  entered. 
At  this  time  the  defendant  and  his  counsel  were  told  by  the  court  that 
the  case  would  come  on  for  trial  on  the  following  Tuesday,  five  days 
hence,  with  a  Sunday  intervening.  On  the  day  mentioned,  July  r4th, 
the  case  was  reached,  and  defendant's  counsel  asked  for  a  continu- 
ance of  the  case,  urging  that  he  had  not  been  served  with  the  cus- 
tomary notice  on  the  part  of  the  district  attorney  that  the  case  would 
be  moved;  that  he  was  not  ready  to  go  on  with  the  trial,  as  he  had 
not  had  sufficient  time  to  prepare;  that  he  had  been  prevented  from 
working  on  the  case  by  reason  of  the  excessive  heat;  and  that  the 
defendant  had  no  witnesses  in  court  to  enable  him  to  go  on  with 
the  defense.  The  learned  court  refused  any  adjournment,  and  stated 
that  "at  the  time  this  man  was  arraigned  the  counsel  for  the  defend- 
ant was  present  in  court,  and  the  court  informed  the  attorney  for  the 
defendant  that  we  would  try  the  case  to-day."  The  defendant's  ob- 
jections were  overruled,  defendant  took  an  exception,  and  the  trial 
proceeded,  defendant's  counsel  refusing  to  cross-examine  the  wit- 
nesses produced  by  the  people,  to  sum  up  the  case  to  the  jury,  or  to 
take  any  part  in  the  tnal,  except  to  reiterate  his  objections  to  the 
case  being  tried  under  the  circumstances.  The  people  put  in  their 
evidence,  without  any  effort  on  the  part  of  the  court  or  defendant's 
attorney  to  make  any  inquiry  into  the  merits  of  the  case,  a$ide  from 
the  direct  examination  of  the  witnesses  for  the  prosecution,  and  after 
fhe  people  had  summed  up  the  case  the  court  charged  the  jury,  and 
that  body  found  a  verdict  of  guilty  as  charged  in  the  indictment.  De- 
fendant appeals  from  this  conviction. 

We  think  there  is  no  exception  in  this  case  presenting  legal  error, 
and  yet  we  feel  that  the  circumstances  surrounding  this  trial  justify 
granting  a  new  trial  under  the  provisions  of  section  527  of  the  Code 
of  Criminal  Procedure,  which  permits  this  court  to  order  a  new  trial 
"if  it  be  satisfied  that  the  verdict  against  the  prisoner  was  against  the 
weight  of  evidence  cm-  against  law,  or  that  justice  requires  a  new  trial, 
whether  any  exception  shall  have  been  taken  or  not  in  the  court  be- 
low." In  the  customary  and  orderly  administration  of  the  law,  as 
well  as  by  constitutional  guaranty,  "in  any  trial  in  any  court  what- 
ever the  party  accused  shall  be  allowed  to  appear  and  defend  in  per- 
son and  with  counsel"  (article  i,  §  6,  State  Const.);  and  this  right  hai 
practically  been  denied  to  the  defendant,  who  appears  to  have  been 
unable  to  understand  the  proceeding,  while  the  court  permitted  his 
counsel  to  withdraw  from  the  case  to  all  intents  and  purposes,  leaving 
him  without  those  safeguards  which  belong  of  right  to  every  man 
whose  liberties  are  involved.  It  is  true,  of  course,  that  the  defendant 
was  present  at  the  trial ;  but  he  might  as  well  have  been  back  in 
Italy,  so  far  as  any  defense  on  his  part  was  concerned,  if  he  could  not 
understand  what  was  taking  place  about  him,  or  if  he  was  given  no 
opportunity  to  assert  his  rights.  The  fact  that  his  counsel  was  pres- 
ent, if  he  refused  to  take  part  in  the  trial,  did  not  meet  the  require- 
ments of  what  we  know  in  this  country  as  a  fair  trial.  As  was  said  by 
Mr.  Justice  Hatch  in  the  case  of  People  v.  Watkins,  23  App.  Div. 
253,  257, 48  N.  Y.  Supp.  856, 859:   "The  court  should  protect  against 
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t  the  counsel  for  the  party  as  well  as  against  the  affirm- 
his  adversary,  if  injustice  be  the  result."  The  fact  that 
's  counsel  may  have  neglected  his  duty,  or  that  the 
>  provide  the  accused  with  counsel,  ought  not  to  stand 
giving  this  boy  a  fair  and  impartial  trial  of  the  charges 

mt  is  a  stranger  in  a  strange  land ;  he  is  entitled  to  a  fair 
trial  of  this  indictment,  with  the  aid  and  assistance  of 
iinsel,  and  we  feel  that  this  is  a  case  in  which  the  dis- 
in  this  court  should  be  exercised,  that  this  result  may 
ed. 

£nt  of  conviction  should 'be  reversed,  and  a  new  trial 
concur. 


J.) 


In  re  CITT  OF  NEW  YOKE. 


^  Appellate  DiviBlon,  Second  Department    March  11,  1904.) 

iDKitRATioN—DAiCAOCS—FAYMERT— Inters  ar—DEKAND. 
few  York  Charter  (Laws  1901,  p.  426,  c.  466)  §  1001,  provides 
mages  assessed  by  the  commissioners  of  estimate  and  assess- 
eet  opening  proceedings,  with  Interest  thereon  from  the  date 
ort,  shall  be  paid  by  the  dtr,  and  that  Interest  shall  cease  to 
B  awarded  as  damages  six  months  after  the  date  of  conflrma- 
commlssloners'  report,  unless  within  that  time  demand  there- 
!  on  the  comptroller.  Beld  that,  where  both  benefits  and  dam- 
issessed  on  land  affected  by  street  opening  proceedings,  a  de- 
e  owner  for  payment  of  the  damages,  which  did  not  take  Into 
in  the  benefits  assessed,  as  a  set-off,  was  Insufficient  to  con- 
st on  such  damages  after  expiration  of  six  months. 

EST  ow  Benefits. 

th  damages  and  benefits  were  assessed  on  real  estate  in  street 
ceedlngs,  and  the  city  was  liable  for  Interest  on  the  damages, 
uld  also  be  charged  against  the  owner  on  the  unpaid  benefits. 

1  Special  Term,  Kings  County. 

by  the  dty  of  New  York  to  acquire  title  to  Church  ave- 

:bush  avenue  to  BrocJdyn  avenup,  in  the  Twenty-Ninth 

Borough  of  Brooklyn,  city  of  New  York.     From  a  final 

i:  the  payment  of  benefits  to  the  Craigen  Construction 

city  appeals.    Modified. 

M-e  HIRSCHBERG.  P.  J.,  and  BARTLETT,  TENKS, 

D.  and  HOOKER,  JJ. 

nne,  for  appellant 
Ferris,  for  respondent  Craigen  Construction  Company. 

J.  The  final  report  of  the  commissioners  of  estimate 
t  in  the  proceeding  to  acquire  Church  avenue,  in  the  bor- 
klyn,  dated  the  20th  day  of  April,  1903,  was  confirmed 
;,  by  an  order  of  the  Supreme  Court,  entered  and  filed 
i  the  clerk  of  Kings  with  the  said  report,  on  the  foUow- 
nd  by  said  report  awards  were  made  to  the  Craigen  Con- 
pany  in  the  sums  of  $2,711.59,  $306.30,  and  $1,0^.29 

lots  numbered  55,  57,  and  58,  respectively.    In  and  by 
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said  veport  benefit  assessments  were  made  upon  the  remainder  of  the 
Craigen  Construction  Company's  land  as  follows:  Assessments  for 
$725.53,  $205.18,  $8.98,  $341.97,  and  $687.01,  upon  benefit  maps  num- 
bered 86,  87,  93,  94,  and  96,  respectively.  On  the  29th  day  of  August, 
1903,  a  demand  was  made  in  writing  upon  the.  comptroller  of  the  city 
of  New  York,  requiring  him  to  make  immediate  payment  of  the  awards 
set  forth  above,  witli  interest  thereon  from  the  20th  day  of  April,  1903, 
the  date  of  the  report  of  the  commissioners  of  estimate  and  assessment. 
In  that  demand  no  reference  whatever  was  made  to  that  portion  of  the 
report  dealing  with  the  benefits  and  assessments  upon  the  remainder 
of  the  lands  of  the  defendant.  On  the  9th  day  of  November,  1903,  a 
motion  was  made  by  the  construction  company  for  an  order  directing- 
that  the  comptroller  pay  the  aggregate  of  the  awards,  with  interest 
from  the  date  of  the  report  to  Sie  time  of  the  final  payment,  and  that 
he  receive  the  amount  of  the  benefit  assessments  without  any  interest 
charge  thereon.  This  motion  resulted  in  the  order  appealed  from, 
which  directed  the  comptroller  to  pay  the  amount  of  the  damage 
awards,  with  interest  from  the  date  of  the  report  of  the  commissioners 
to  the  time  of  payment,  less  the  assessments,  "without  any  charge  for 
penalty  interest  thereon."  The  order  provided  further  that  the  comp- 
troller might  deduct  any  further  money  due  by  the  company  for  taxes, 
said  assessments  and  water  rates,  on  any  of  the  lands  on  which  said 
damage  parcels  form  the  whole  or  any  part.  The  city  has  appealed  to 
this  court,  and  urges  the  points,  first,  that  under  the  provisions  of  sec- 
tion looi  of  the  charter  of  the  city  of  New  York  the  Craigen  Construc- 
tion Company  is  not  entitled  to  interest  on  the  awards  for  a  longer 
period  than  six  months  from  the  date  of  the  report  of  the  commission- 
ers ;  and,  second,  that  the  "company  should  not  be  relieved  from  all 
payment  of  interest  upon  the  benefit  assessments. 

Sectipn  looi  of  the  charter  of  the  city  of  New  York  (page  426,  c  466, 
Laws  1901)  provides,  as  far  as  is  material  to  this  question,  as  follows : 

"All  damages  awarded  by  the  commissioners  of  estimate  and  assessment, 
with  Interest  thereon  from  the  date  of  said  report,  and  all  coeta  and  ex- 
penses which  may  be  taxed,  shall  be  paid  by  the  city  of  New  Tork  to  the  re- 
spective persons  and  bodies  politic  or  cori>orate  mentioned  or  referred  to  in 
said  report,  or  in  whose  favor  such  costs  or  expenses  shall  be  taxed.  Interest 
shall  cease  to  run  on  sums  awarded  as  damages  six  months  after  the  date  of 
the  confirmation  of  said  report  unless  within  that  time  demand  therefor  be 
made  npon  the  comptroller." 

It  is  clear,  therefore,  that  unless  a  proper  demand  was  made  upon 
the  comptroller  of  the  city  of  New  York,  as  required  by  the  forgoing 
section,  before  the  expiration  of  six  months  of  the  date  of  the  confirma- 
tion of  the  report,  interest  must  cease  to  run  upon  the  damage  awards 
therein  after  six  months  had  expired.  The  demand  made  by  the 
Craigen  Company  was  not,  under  the  autliority  of  the  cases,  sufficient 
to  keep  the  interest  running  against  the  city  on  the  sums  awarded  as 
damages  after  the  expiration  of  six  months  immediately  ensuing  upon 
the  confirmation  of  tlie  report.  It  was  held  in  Cutter  v.  The  Mayor, 
etc.,  of  N.  Y.,  92  N.  Y.  166,  169,  that  "where,  however,  a  demand  is 
necessary  as  a  foundation  for  a  claim  of  interest,  it  must  be  a  distinct 
demand  for  the  sum  of  money  to  which  the  party  is  then  entitled.  It 
is  not  enough  that  by  some  change  in  circumstance,  brought  about  by 
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the  act  of  others,  he  may  become  entitled  to  it.  Here 
:luded  more  than  the  plaintiffs  could  justly  claim,  for 
1  of  record  the  amount  of  the  mortgage  debt  was  to  be 
:,  also,  Carpenter  v.  City  of  New  York,  44  App.  Div. 
upp.  633 ;  Fredricks  v.  City  of  New  York,  44  App.  Div, 
upp.  724.  In  a  case  of  this  sort  interest  is  in  the  nature 
for  damages  for  withholding  payment  (Cutter  v.  Mayor, 
of  the  City  of  New  York,  Montgomery  Street  [decided 
ilarch  4,  1904]  86  N.  Y.  Supp.  1075),  and  unless  the 
that  the  city  may  safely  rely  upon  it  in  making  payment 
1  the  demandant  to  start  interest  running  (Fredricks  v. 
ork,  supra).  The  demand  of  the  Craigen  Construction 
;  case  at  bar  was,  under  this  rule,  insufficient,  for  it  "in- 
an  the  plaintiffs  could  justly  claim"  (Cutter  v.  Mayor, 
a  large  amount  of  benefit  assessments,  a  proper  offset 
unt  awarded  as  damages,  was  not  by  the  company  taken 
its  demand. 

not  clear  whether  the  order  appealed  from  intends  to 
gen  Construction  Company  from  the  payment  of  all  in- 
benefit  assessments  against  it  or  not ;  the  language  of 
at  the  damages  shall  be  paid,  less  the  amount  of  the 
ithout  any  charge  for  penalty  interest  thereon."  If  this 
ant  to  indicate  that  the  construction  company  is  to  be 
he  payment  of  any  other  than  the  lawful  interest  of  6 
:he  benefits,  the  order  is  correct ;  but  if  it  means  to  re- 
e  payment  of  any  interest  it  cannot  be  so  characterized, 
not,  under  principles  of  justice  or  under  any  provisions 
be  compelled  to  pay  interest  upon  moneys  due  the 
le  damages,  and  the  property  owner  be  relieved  from 
interest  upon  the  assessments. 

Duld  be  modified  by  directing  that  the  damages  award- 
issioners  be  paid,  with  interest  for  six  months  after  the 
imiation  of  the  report,  less  the  assessments,  with  inter- 
rate  of  6  per  cent,  from  the  time  interest  accrued  there- 
[piration  of  six  months  after  the  confirmation  of  the 
ch  accomplishes  the  same  result,  that  the  amount  char- 
company  for  assessments  be  credited  upon  the  award 
>f  the  time  when  it  was  due,  and  interest  run  on  the  bal- 
ird  for  damages  in  favor  of  the  construction  company 
don  of  six  montlis  after  the  confirmation  of  the  report ; 
dified  the  order  should  be  affirmed,  without  costs.    All 
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Appellate  Division,  Second  Department    March  16,  1904.) 

[NG  Restrictions— CoNSTBucTioK. 

ad  defendant  owned  certain  lots  on  Rockaway  Beach,  ad- 
ea  on  the  south,  both  holding  under  deeds  from  a  common 
le  containing  a  covenant  running  with  the  land,  prohibiting 
of  any  building  other  than  a  dwelling  house  on  the  portion 
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of  the  premises  Iring  south  of  a  strip  then  occupied  by  the  tracks  c 
railroad.  The  railrond  right  of  way  was  thereafter  abandoned,  and  i 
tracks  were  subsequently  laid  a  considerable  distance  north  of  the 
line,  and  between  that  line  and  the  new  line  a  boulevard  was  constmc 
Plaintiff  and  defendant  thereafter  constmcted  tbelr  buildings  tron 
on  the  boulevard,  running  back  toward  the  beach,  nnd  erfi?slng  the 
of  the  original  railroad.  Defendant's  building  consistod  of  aii  automc 
station,  but  the  part  thereof  wlilch  extended  south  of  the  old  raili 
iluo  was  used  as  a  kitchen,  bathroom,  and  stairway  leading  to  the  di 
Ing  apartments  above.  Beld,  that  the  restriction  only  applied  to 
premises  south  of  the  south  line  of  the  old  railroad  right  of  way, 
hence  defendant* ■  bnlldlng  was  not  a  violation  of  the  covenant 

2.    SAXK— NUIBAHCK. 

The  construction  and  maintenance  of  an  automobile  station  or  gn 
for  the  entertainment  of  chauffeurs  and  their  friends  on  the  boulr 
at  Rockaway  Beach,  in  a  neighborhood  occupied  by  expensive  sun 
residences,  does  not  constitute  a  common-law  nuisance. 

Appeal  from  Special  Term. 

Action  by  Virginia  Stein  against  Whitney  Lyon.  From  a  judgn 
dismissing  the  complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JEN 
WOODWARD,  and  HOOKER,  JJ. 

A.  Delos  Kneeland,  for  appellant. 
Charles  S.  Noyes,  for  respondent 

WOODWARD,  J.  The  plaintiff  brings  this  action  to  restrain 
defendant  from  violating  certain  building  restrictions  which  are  all* 
to  burden  with  reciprcxal  easements  ^e  properties  of  plaintiff 
defendant  at  Arverne-by-the-Sea,  located  at  Rockaway  Beach 
the  county  of  Queens.  The  premises  involved  in  the  controv 
are  situated  along  the  seashore,  and  some  years  ago  were  divided 
two  primary  divisions,  known  as  the  Western  and  Eastern  divisi 
and  these  in  turn  were  subdivided  into  lots.  Lot  No.  i  of  the  Has 
division  is  owned  by  the  defendant,  and  the  plaintiff  owns  lots  a 
cent,  where  she  has  erected  an  expensive  summer  residence.  The  ( 
under  which  the  defendant  holds  his  premises,  and  both  the  plaintiff 
defendant  derive  title  from  the  same  source,  provides  "that  neither 
said  party  of  the  second  part  nor  his  heirs  or  assigns  shall  at  any 
hereafter  erect,  maintain  or  permit  any  mechanical  or  mercantile  1 
ness  or  any  stable  or  any  building  other  than  a  dwelling  house  on 
portion  of  the  said  premises  lying  south  of  this  strip  thereof 
occupied  by  the  tracks  of  the  South  Side  Railroad  of  Long  Isla 
etc.  At  the  time  of  making  this  original  deed,  in  1885,  in  a  volun 
partition,  the  covenant  to  run  with  the  land,  there  was  a  single 
of  railroad  running  parallel  with  the  ocean  beach,  and  at  a  short 
tance  therefrom,  and  the  evident  purpose  of  this  covenant  was  to 
vent  the  construction  of  business  places  between  this  railroad  and 
beach.  Subsequently  this  line  of  railroad  was  abandoned,  or  tr 
ferred  a  considerable  distance  to  the  north  of  the  old  line,  and  betv 
the  original  line  and  the  new  line  a  boulevard  was  constructed, 
defendant's  premises  front  upon  this  boulevard,  running  back  tov 
the  beach  and  crossing  the  line  of  the  original  railroad,  and  the  pi 
tiff,  whose  premises  are  likewise  located  upon  the  boulevard,  51 
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'y  this  action  to  prevent  the  defendant  maintaining  an  automobile  sta- 
tion or  garage,  the  building  fronting  upon  the  boulevard,  and  the 
larger  part  of  the  same  being  concededly  outside  of  the  restrictive 
covenant.  The  important  question  in  the  case  is  what  is  meant  by  the 
provision  that  building^  other  than  dwelling  houses  should  not  be  con- 
structed "on  the  portion  of  the  said  premises  lying  south  of  this  strip 
thereof  now  o<5cupied  by  the  tracks  of  the  South  Side  Railroad  of  Long 
Island."  It  appears  from  the  evidence  that  the  Rockaway  Railroad 
Company,  the  predecessor  of  the  South  Side  Railroad  Company,  did 
not  acquire  title  through  the  premises  now  owned  by  the  defendant 
by  condemnation  proceedings,  but  on  both  sides  of  the  same  it  did 
acquire  a  right  of  way  by  condemnation  proceedings,  and  in  both  in- 
stances this  right  of  way  was  99  feet  in  width,  and,  if  this  width  con- 
stituted the  "strip  thereof  now  occupied  by  Uie  tracks  of  the  South 
Side  Railroad  of  Long  Island,"  no  part  of  the  defendant's  building 
would  be  south  of  the  strip,  and  it  seems  to  us  that  the  language  of  the 
covenant,  as  well  as  its  spirit,  is  satisfied  by  this  construction.  A 
railroad  occupies  more  than  the  space  of  its  tracks.  It  occupies  not 
only  the  ground  actually  used  for  the  tracks  and  its  supports,  but  the 
land  ordinarily  necessary  in  making  repairs,  storing  materials,  build- 
ing toolhouses,  flag  stations,  etc.;  and  when  this  covenant  spoke  of 
the  "portion  of  the  said  premises  lying  south  of  this  strip  thereof  now 
occupied  by  the  tracks  of  the  South  Side  Railroad"  it  can  hardly  be 
doubted  that  the  parties  had  in  mind  so  much  of  such  strip  as  might 
be  lawfully  used  by  such  railroad.  In  other  words,  the  owner  of  the 
fee  would  not  be  permitted  to  build,  in  the  absence  of  this  covenant, 
within  49^  feet  of  the  center  line  of  this  railroad  on  the  south.  An 
attempt  to  do  so  would  undoubtedly  ha.ve  been  regarded  as  limiting 
the  railroad  in  its  occupation  of  the  strip,  and  would  have  resulted  in 
condemnation  proceedings  or  other  means  of  keeping  the  space  clear, 
and  the  covenant  could  not  have  been  understood  as  meaning  anything 
more  than  that  the  owner  of  the  premises  should  not  go  south  of  this 
strip  necessary  for  the  operation  of  the  railroad  and  construct  a  build- 
ing for  business  purposes.  The  learned  court  at  Special  Term  has, 
however,  taken  a  more  restricted  view  of  the  language,  and  has  con- 
strued it  to  mean  the  land  in  the  physical  occupation  of  the  tracks  of  the 
old  railroad,  and  has  held  this  to  involve  about  21  feet  of  the  rear  of 
plaintiff's  premises,  making  allowances  for  the  width  of  the  supporting 
grading  materials.  Taking  this  most  favorable  view  of  the  language 
for  tiie  plaintiff,  the  learned  court  has  found  as  a  matter  of  fact,  and 
this  finding  has  support  in  the  evidence,  that  "no  portion  of  defendant's 
building  is  within  the  restricted  area  except  the  extension  on  the 
southerly  side  thereof,"  and  as  to  this  he  finds  that  the  use  to  which 
this  extension  is  devoted,  that  of  a  kitchen,  bathroom,  and  stairway  lead-  ' 
ing  to  the  dwelling  apartments  above,  is  not  in  violation  of  the  re- 
strictive covenant.  The  learned  court  concludes,  and  in  this  we  fully, 
agree,  that  the  defendant  is  entitled  to  judgment  dismissing  the  com- 
plaint^ but  without  costs. 

It  was  urged  by  the  plaintiff,  in  addition  to  the  above  proposition 
that  the  maintenance  of  an  automobile  station  along  this  boulevard,  out- 
side of  the  restricted  portion  of  the  premises,  was  a  common-law  nui- 
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6ance ;  but  the  learned  court  has  found  to  the  contrary,  and  we  have  no 
doubt  of  the  correctness  of  this  conclusion.  The  business  of  the  de- 
fendant appears  perfectly  lawful  and  legitimate;  he  is  not  violatins; 
the  covenant  restricting  the  use  of  the  premises;  and  the  plaintiff 
having  had  the  most  favorable  construction  of  the  language  in  sup- 
port of  her  contention,  is  not  entitled  to  the  reversal  of  this  judgment 
which  might  be  supported  upon  yet  other  grounds. 

The  judgment  appealed  from  should  he  affirmed,  with  costs.    Al 


concur. 


(92  App.  DIt.  462.) 


In  re  OILMAN'S  ESTATE. 


(Supreme  Court,  Appellate  Division,  First  Department    March  11,  1901.) 

1.  Decedents'  Estates— Claius—Compbomibe—Poweb  of  Sttbbooatk  Couw 

Code  Civ.  Proc.  {  2719,  providing  that  the  surrogate  may  authorij 

an  administrator  to  compromise  or  compound  a  debt  or  claim,  on  appl 

cation,  for  good  and  sufficient  cause  shown,  confers  on  the  surrogai 

power  to  permit  compromise  and  settlement  of  a  claim  against  an  estat 

Z  Same— ExEBciSE  of  Poweb. 

The  Surrogate's  Court  properly  exercised  Its  powers  to  permit  adml 
Istrators  to  compromise  a  claim  against  the  estate  for  $60,000,  where 
appears  that  the  claimant  might  have  had  a  valid  claim  for  the  whole  < 
It,  amounting  to  $2,000,000,  and  for  which  a  suit  was  pending,  the  clah 
ant  also  promising  to  furnish  certain  necessary  Information  to  the  esta 
as  to  another  claim  pending  against  the  estate  with  which  she  was  a 
quainted.  In  case  the  compromise  was  effected. 

Appeal  from  vSurrogate's  Court,  New  York  County. 

In  the  matter  of  tlie  application  of  the  administrators  of  the  gooc 
etc.,  of  George  F.  Gilman,  deceased,  for  leave  to  compromise  a  clai 
against  the  estate.     From  an  order  permitting  the  administrators 
settle  the  claim,  a  minority  of  the  next  of  kin  of  deceased  appeal.    A 
firmed. 

Argued  before  VAN  BRUNT,  P.  T.,  and  HATCH,  McLAUQ] 
UN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Raphael  J.  Moses,  for  appellant. 
William  R.  Wilder,  for  respondent  Percival. 
T.  S.  Ormiston,  for  respondent  Gilman. 
"John  J.  Crawford,  for  respondent  Norton. 

McLaughlin,  J.  This  appeal  is  from  an  order  of  the  Si 
rogate's  Court  of  the  county  of  New  York,  permitting  the  administi 
tors  of  the  estate  of  George  F.  Gilman,  deceased,  to  comprcwnise  a 
settle  a  claim  made  against  it  by  one  Helen  Potts  Hall.  The  appelh 
•attacks  the  validity  of  the  order  upon  two  grounds:  First,  that  i 
Surrogate's  Court  did  not  have  the  power  to  make  the  order;  ai 
second,  if  it  did,  it  was  improperly  exercised.  These  questions  will 
considered  in  the  order  raised. 

First.  It  must  be  conceded  that  a  surrogate's  court  is  a  court 
limited  jurisdiction,  and  has  only  such  power  as  is  conferred  upon 

f  1.  See  Executors  and  Administrators,  vol.  22,  Cent  Dig.  g  1002. 
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determining  the  question,  therefore,  resort  must  be  had 
md  unless  such  power  has  been  there  conferred,  either 
Is  or  in  words  from  which  an  inference  can  fairly  be 
bis  order  is  wrong,  and  must  be  reversed.  In  this  con- 
jr,  it  must  be  borne  in  mind  that  an  executor  or  admin- 
ident  of  a  statute,  has  the  power  to  compromise  and  ad- 
le  either  against  or  in  favor  of  estates  represented  by 
risk  he  assumes  in  doing  so  being  that  unless  the  sur- 
irt  having  jurisdiction  of  the  subject-matter,  thereafter 
i,  he  will  be  subjected  to  a  personal  liability.  Chouteau 
N.  Y.  179.  The  first  statute  bearing  upon  the  subject 
«en  able  to  discover  is  chapter  80,  p.  SB,  of  the  Laws 
act  permitted  a  surrogate  to  authorize  executors  and  ad- 
compromise  or  compound  any  debt  or  claim  belonging 

their  testator  or  intestate,  but  not  a  claim  against  it. 
>wever,  was  amended  in  1888  (chapter  571,  p.  928),  by 
gate  was  granted  power  to  authorize  executors  and  ad- 
>  compromise  or  compound  any  debt  or  claim";  and, 
be  argued  with  some  force  that  this  language  was  suf- 
r  power  upon  the  surrogate  to  authorize  the  settlement 
le  against  the  estate,  it  probably  was  not  so  intended; 
Jt  sufBciently  clear  that  such  was  the  intent,  when  the 
nsidered,  as  to  justify  the  court  in  thus  construing  it. 
oubt  may  have  existed  in  this  respect  prior  to  1893  was 

passage  of  chapter  100,  p.  200,  of  that  year,  by  which 
tute  of  1847,  as  amended  in  1888,  was  further  amended 
words,  "or  to  compromise  or  compound  any  debt  or 

the  estate  of  their  testator  or  intestate."  The  words 
en  in  connection  with  the  other  words  used,  clearly  and 
idicate  an  intent  upon  the  part  of  the  Legislature  to 
ipon  the  surrogate  to  permit  a  settlement  or  compro- 
1  either  made  for  or  against  the  estate.  But  it  is  said 
3,  p.  200,  of  the  Laws  of  1893,  was  repealed  by  chapter 
f  the  same  year.  This  is  undoubtedly  true,  but  in  re- 
t  the  amendment  which  was  thereby  added  to  section 
ie  of  Civil  Procedure  evidences,  as  it  seems  to  me,  that 

intended  to  continue  the  power  which  had  theretofore 

upon  the  surrogate  with  reference  to  a  settlement  or 
d  not  to  diminish  it.  The  section  of  the  Code  as  thus 
itled  "Payment  of  Debts."  It  provides  that  every  ex- 
linistrator  must  proceed  with  diligence  to  pay  tlie  debts 
,  according  to  the  order  therein  stated ;  prohibits  prefer- 
)ayment  of  a  debt  over  other  debts  of  the  same  class; 
Q  for  the  payment  of  debts  not  due,  as  well  as  those 
I;  prohibits  executors  and  administrators  from  paying 
emselves  until  approved  and  allowed  by  the  surrc^te ; 
to  give  preferences  to  rents  due  and  accruing  on  leases, 
les :  "The  surrogate  may  authorize  the  executor  or  ad- 
:ompromise  or  compound  a  debt  or  claim  on  application 
and  sufficient  cause  shown.  *  *  *"  These  words, 
on  is  properly  construed,  as  it  seems  to  me,  include 
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claims  made  against  the  estate.  It  is  with  such  claims  ^t  the  sec- 
tion is  dealing,  and  I  do  not  think  what  follows  the  words  quoted — 
"and  to  sell  at  public  auction,  on  such  notice  as  the  surrogate  pre- 
scribes, any  uncollectible,  stale  or  doubtful  debt  or  claim  belonging 
to  the  estate"— destroys  that  effect  or  evidences  contrary  legislative 
intent.  The  meaning  to  be  ascribed  to  the  word  "debt"  is  not  uncer- 
tain. The  Legislature  has  indicated  tliat  as  thus  used  it  includes  every 
claim  and  demand  upon  which  a  judgment  for  a  sum  of  money,  or  di- 
recting the  payment  of  a  sum  of  money,  could  be  recovered  in  an  ac- 
tion. Section  2514,  subd.  3,  Code  Civ.  Proc.  Considering,  therefore, 
the  history  of  the  legislation  bearing  on  the  subject,  which  has  all  final- 
ly culminated  in  section  2719  of  the  Code,  and  tlie  evident  purpose  to 
be  accomplished  by  that  section,  it  seems  to  me  the  Legislature  intended 
to  confer  power  upon  a  surrogate  to  permit  a  settlement  and  compro- 
mise of  any  claim,  whether  it  be  for  or  against  the  estate. 

If  I  am  right  in  this  conclusion,  then  it  necessarily  follows  that  the 
Surrogate's  Court  had  power  to  make  the  order  appealed  from,  and 
this  naturally  leads  to  the  consideration  of  the  other  question,  and  that 
is,  whether  such  power  was  properly  exercised.  It  may  well  be 
doubted  whether  the  appellant  is  in  a  position  to  raise  this  question,  in- 
asmuch .Ts  the  appeal  is  simply  "from  the  order,"  and  no  statement  is 
containec.  in  tlie  notice  to  the  effect  that  tlie  facts  considered  by  the 
surrogate  are  sought  to  be  reviewed.  The  Code  provides  that  in 
certain  cases  a  party  aggrieved  may  appeal  from  a  decree  or  from  an  or- 
der of  a  Surrogate's  Court  (section  2568),  and  that  the  appeal  may  be 
taken  from  questions  of  law  or  upon  the  facts,  or  both  (section  2576), 
and  that  if  taken  upon  the  facts,  the  appellate  court  has  the  same  power 
to  decide  the  questions  of  fact  which  the  surrogate  had,  and  may,  in 
its  discretion,  receive  further  testimony  or  documentary  evidence,  and 
appoint  a  referee  (section  2^86).  In  view  of  these  provisions,  it  would 
seem  that  if  the  appellant  aesired  to  review  the  facts  the  notice  of  ap- 
peal should  contain  a  statement  to  that  effect,  and  in  the  absence  of  such 
statement  the  appeal  would  be  considered  only  as  upon  questions  of 
law.  ■  The  conclusion,  however,  at  which  we  have  arrived  renders  it 
unnecessary  to  determine  this  question  at  this  time.  Assuming,  there- 
fore, without  deciding,  that  the  question  is  before  us,  I  think  the  power 
of  the  surrogate  was  properly  exercised.  The  Gilman  estate  amounts 
to  nearly  two  millions  of  dollars.  Mrs.  Hall  claims  she  is  entitled  to 
the  whole  of  it,  under  an  agreement  made  with  the  intestate,  and  she 
has  brought  an  acticHi  in  the  Supreme  Court  of  this  state  to  establish 
her  claim.  A  demurrer  was  interposed  to  her  complaint  upon  various 
grounds,  which  was  overruled  by  the  Special  Term,  and  on  appeal  to 
this  court  tiie  same  was  affirmed,  rj  App.  Div.  458,  79  N.  Y.  Supp. 
303.  This  action  is  still  pending.  In  addition  to  this,  a  similar  action 
has  been  commenced  by  her  in  the  state  of  Connecticut,  a  third  action 
in  the  state  of  New  York,  in  which  is  involved  the  sum  of  $14,200 
deposited  in  court,  which  she  claims  belongs  to  her  under  the  agree- 
ment referred  to,  and  there  is  a  fourth  action  pending  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Second  District  from  a  decree 
rendered  against  her  in  an  action  brought  to  recover  upon  a  check  for 
$10,000  alleged  to  have  been  made  and  delivered  to  her  by  the  intestate. 
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The  petition  of  the  administrators  asking  for  permission  to  compro- 
mise with  Mrs.  Hall  sets  out  that  her  entire  claims  can  be  settled  and 
compromised  for  the  sum  of  $20,000  in  cash,  and  400  shares  of  the 
Great  Atlantic  &  Pacific  Tea  Company,  of  the  value  of  $40,000;  in 
other  words,  her  entire  claim  can  be  settled  for  $60,000.  Considering 
the  uncertainty  of  litigation,  the  amount  involved,  and  that  it  has  been 
determined  by  this  court  that  the  complaint  served  by  her  in  the  action 
to  recover  ^e  entire  estate  sets  out  a  cause  of  action,  the  settlement 
would  seem  to  be  not  only  justifiable,  but  very  desirable.  By  making 
the  settlement,  a  large  portion  of  the  estate  can  be  at  once  distributed 
among  those  entitled  thereto;  while,  on  the  other  hand,  to  refuse  per- 
mission to  compromise  prevents  a  distribution  of  the  assets,  and  in- 
volves the  estate  in  litigation,  the  expense  of  which  will  necessarily  be 
quite  large.  It  also  appears  from  the  petition  that  Mrs.  Hall  resided 
in  the  intestate's  home  for  some  time  prior  to  his  death,  enjoyed  his 
friendship  and  confidence,  performed  various  services  in  and  about  his 
household,  was  familiar  with  his  affairs,  and  that,  if  the  settlement  be 
made,  such  information  will  be  placed  at  the  disposal  of  the  administra- 
tors to  be  used  as  they  see  fit  in  contesting  another  claim  which  has 
been  presented  against  the  estate.  The  fact  that  Mrs.  Hall  has  agreed 
to  furnish  this  information  is  a  mere  incident  of  the  compromise,  and 
not  the  basis  of  it,  and  therefore  is  not  subject  to  the  criticism  placed 
upon  it  by  appellant's  attorney. 

I  am  of  the  opinion  that  the  order  appealed  from  should  be  afHrmed, 
with  $10  costs  and  disbursements  to  the  administrators  respondent, 
payable  out  of  the  estate.    All  concur. 


O'BRIEN,   Sheriff,  v.   NATIONAL  CONDUIT  ft  CABLB  CO. 

(Supreme  Conrt,  Appellate  Term.    March  11,  1904.) 

1.  Shkbiffb—Fkks—Poxjndaok— Vacated  AirACHiairr. 

liawB  1890,  p.  936,  c.  523,  as  amended  by  Laws  1892,  p.  868,  c.  418,  i  17, 
rabd.  2,  proYldea  that,  If  an  action  is  settled,  the  sheriff,  In  New  York 
City,  Is  entitled  to  poundage,  and  may  retain  the  property  levied  on  until 
his  fees  and  poundage  are  paid;  but  no  provision  is  made  for  the  en- 
forcement of  the  Hen,  or  the  ascertainment  of  liability.  Code  Civ.  Proc. 
I  709,  provides  that  when  a  warrant  of  attachment  is  vacated,  or  at- 
tachment discharged,  the  sheriff,  on  application  of  defendant,  must  de- 
liver the  property  to  defendant  on  payment  of  costs  and  expenses.  This 
section  was  held  unconstitutional  so  far  as  it  attempts  to  compel  defend- 
ant to  pay  costs,  etc  Code  Civ.  Proc.  f  3343,  snbd.  12,  declares  that  an 
attachment  is  annulled  when  the  action  is  discontinued.  Held  that, 
where  an  attachment  is  annulled  and  vacated  on  plaintiff's  motion,  the 
sheriff  is  entitled  to  poundage,  to  be  recovered  from  plaintiff. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth  Dis- 
trict. 

Action  by  William  J.  O'Brien,  as  sheriff,  etc.,  against  the  National 
Conduit  &  Cable  Company.  From  a  judgment  for  defendant,  plain- 
tiff appeals.     Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 
CALLJJ. 
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Moen  &  Kilbreth,  for  appellant. 

Warner,  Johnson  &  Galston,  for  respondent. 

FREE t)  MAN.  P.  J.  The  facts  in  this  case  are  substantially  un- 
disputed. In  December,  1902,  this  defendant  brought  an  action  in  the 
Supreme  Court  against  the  Keystone  Telephone  Company,  and  also 
at  the  same  time  obtained  a  warrant  of  attachment  against  the  prop- 
erty of  the  said  company.  This  warrant  was  delivered  to  the  plain- 
tiff, who  thereupon  executed  it  by  delivering  a  certified  copy  thereof 
to  the  Knickerbocker  Trust  Company,  and  thereby  secured  a  levy 
upon  a  deposit  of  the  telephone  company  amounting  to  the  sum  of 
$5,000.  Subsequently  the  telephone  company  and  the  defendant  here- 
in settled  the  action,  the  telephone  company  paying  the  conduit  and 
cable  company  the  sum  of  about  $25,000;  and  on  January  9,  1903, 
upon  motion  of  the  defendant  herein,  an  order  was  entered  discon- 
tinuing the  action,  without  costs  to  either  party,  and  vacating  the 
warrant  of  attachment.  Prior  to  the  commencement  of  this  action, 
plaintiff  demanded  of  the  defendant  payment  of  the  sum  of  $150, 
which  it  is  admitted  is  the  proper  amount  of  his  fees  and  poundagfe 
in  the  attachment  suit.  Upon  the  defendant's  refusal  to  pay  said 
amount,  this  action  was  brought,  and  the  court  below  rendered  judg- 
ment in  favor  of  the  defendant. 

The  only  question  in  the  case  is  whether  the  plaintiff  is  entitled  to 
payment  from  the  defendant  in  this  action,  it  being  the  plaintiff  in  the 
Supreme  Court  action.  The  statute  relating  to  a  sheriff's  poundage 
in  cases  of  attachment  in  New  York  county  (chapter  523,  p.  936,  Laws 
1890,  as  amended  by  chapter  418,  p.  868,  Laws  1892),  by  subdivision 
2  of  section  17,  provides  as  follows : 

"If  an  action  is  settled  eltber  before  or  after  Judgment,  tbe  sheriff  is  enti- 
tled to  poundage  npon  the  valne  of  the  propert;  attached,  not  exceeding  the 
sum  at  which  the  settlement  Is  made;  the  sheriff  may  retain  tbe  property 
levied  upon  until  his  fees  and  poundage  are  paid." 

It  does  not  appear  that  the  plaintiff  ever  released  the  fund  attached, 
and  we  do  not  consider  it  material  to  the  determination  of  tliis  case 
whether  he  had,  or  not,  as  the  statute,  while  it  gives  the  sheriff  a 
right  to  retain  the  property  levied  upon  until  his  fees  are  paid,  makes 
no  provision  for  the  enforcement  of  his  lien,  nor  for  any  method  of 
procedure  to  ascertain  who  is  liable  for  the  payment  of  such  fees. 

Section  709  of  the  Code  of  Civil  Procedure  provides  that : 

"When  a  warrant  of  attachment  is  vacated  or  annulled,  or  an  attactmient 
is  discharged,  upon  the  application  of  the  defendant,  the  sheriff  must 
•  •  •  deliver  over  to  the  defendant,  upon  payment  of  all  costs,  charges 
and  expenses,  all  the  attached  property  remaining  in  Ms  bands,  or  that  por- 
tion thereof  as  to  which  the  attachment  Is  discharged." 

In  construing  that  section  in  Bowe  v.  U.  S.  Reflector  Co.,  36  Hun, 
407,  it  Was  held  that  in  so  far  as  said  section  attempts  to  c<Mnpel  the 
defendant  in  the  attachment  to  pay  the  costs,  etc.,  incurred  by  the 
sheriff  in  levying  under  an  attachment,  where  such  an  attachment  has 
been  subsequently  vacated  and  set  aside,  it  is  unconstitutional  and 
void,  as  depriving  the  defendant  of  his  property  without  due  process 
of  law.    Tliis  case  was  cited  and  followed  in  Lawlor  v.  Magnolia 
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Metal  Co.,  2  App.  Div,  522,  38  N.  Y.  Supp.  36.  Where,  however,  the 
attachment  i&  discharged  by  the  giving  of  an  undertaking,  the  case 
is  different.  LawIcM*  v.  Magnolia  Metal  Co.,  supra.  In  the  case  at 
bar  the  attachment  was  nqt  only  "vacated,"  but,  under  the  definition 
contained  in  subdivision  12  of  section  3343,  the  attachment  was  "an- 
nulled." This  vacatur  and  annulment  were  procured  by  the  plaintiff 
upon  its  own  motion,  and  it  has  been  repeatedly  held  that  a  sheriff 
is  entitled  to  poundage  upon  service  of  an  execution  when  he  has  been 
prevented  from  fully  executing  the  writ  by  the  act  or  interference 
of  the  plaintiff.  Parsons  v.  Bowdoin,  17  Wend.  14;  Campbell  v. 
Cothrain,  56  N.  Y.  279;  Flack  v.  State  of  New  York,  95  N.  Y.  461 ; 
O'Brien  v.  American  Surety  Co.,  88  App.  Div.  526,  85  N.  Y.  Supp. 
316. 

There  is  no  difference,  in  principle,  between  the  cases  where  the 
plaintiff  settles  after  issuance  of,  and  levy  under,  an  execution,  or  when 
he  settles  when  an  attachment  has  been  issued  and  levy  made.  The 
plaintiff,  it  must  be  assumed,  had  secured  its  claim  against  the  tele- 
phone company,  and  had  accomplished  the  object  sought  when  it  is- 
sued the  attachment,  because  it  effected  a  presumably  satisfactory 
settlement  with  said  company,  and  then  procured  an  order  vacating 
the  attachment  and  discontinuing  the  attachment.  Section  3343, 
Code  Civ.  Proc,  supra.  It  is  a  question  whether,  under  such  circum- 
stances, the  sheriff  would  have  a  right  to  even  retain  the  property  of 
the  defendant  in  the  attachment  proceedings  after  the  entry  of  such 
an  order.    Bowe  v.  U.  S.  Reflector  Co.,  supra. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


HOELUES  V.  INTERUBBAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Term.    March  11,  1901) 

1.  Cabbikbs— Stbeet  Cab  Pabseroxs— Bjkctior— Retusal  to  Pat  Faxb. 

A  street  car  passenger  who,  on  being  refused  a  transfer,  instead  of 
tearing  the  car,  continues  thereon  to  the  end  of  the  line,  and  refuses,  on 
the  car's  return  trip,  to  pay  an  additional  fare,  whereupon  be  Is  forcibly 
ejected,  has  no  cause  of  action  against  the  company. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  Henry  Hoelljes  against  the  Interurban  Street  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 
CALL,  JJ. 

Henry  W.  Goddard  and  William  E.  Weaver,  for  appellant. 
Henry  Hoelljes,  in  pro.  per. 

McCALL,  J.  This  is  an  action  from  which,  during  the  progress  of 
the  trial,  every  question  was  eliminated  except  that  involving  the  dam- 
ages which  ensued  by  an  alleged  improper  ejectment  of  the  plaintiff 
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from  one  of  the  cars  owned  and  ^erated  by  the  defendant  corporation. 
The  plaintiff  boarded  the  car  at  Twenty-Third  street  and  Second  ave- 
nue, bound  north.  His  ultimate  destination  was  some  point  north  of 
Fifty-Ninth  street,  on  Columbus  avenue.  When  the  car  reached  Fifty- 
Ninth  street,  the  plaintiff  secured  a  transfer  and  boarded  a  car  going 
west  along  that  street,  and  he  asserts  that  he  delivered  to  the  conductor 
of  this  car  the  transfer  he  had  obtained  from  the  Second  avenue  line. 
There  was  some  dispute  as  to  this,  but,  whatever  the  fact  may  have 
been,  the  jury  have  settled  it  in  favor  of  the  plaintiff,  and  we  will  take 
it  as  established  that  way.  When  the  Fifty-Ninth  street  car  reached 
Columbus  avenue,  the  plaintiff  asked  for  a  transfer  north  on  that  line, 
and  was  refused.  Some  argument  ensued  between  him  and  the  con- 
ductor as  to  whether  or  not  he  had  paid  his  fare  or  delivered  his  trans- 
fer from  the  Second  avenue  line.  He  remained  on  the  car  while  it  ccm- 
tinued  west,  and  was  still  a  passenger  upon  it  at  the  end  of  its  westerly 
route.  When  the  Fifty-Ninth  street  car  was  on  its  westward  trip, 
and  he  had  asked  for  and  was  refused  his  transfer,  if  he  desired  to  stand 
upon  his  rights  he  should  have  left  the  car  and  sought  the  remedy 
the  law  vouchsafes  for  such  a  wrong,  in  the  definite  and  requisite  pen- 
alty it  fixes  for  such  a  transgression.  In  doing  what  the  record  shows 
he  did,  riding  to  tiie  end  of  the  westerly  route,  he  was  within  his 
rights,  and  to  that  extent  they  could  not  be  gainsaid.  In  remaining 
aboard  the  car  when  it  started  easterly  on  its  return  trip,  he  was  exer- 
cising a  privilege  no  one  could  deny ;  but  when  a  fare  was  demanded 
of  him,  and  he  refused  to  pay,  he  was  transgressing,  and  he  invited 
the  personal  encounter  which  resulted  in  his  forcible  expulsion,  and  the 
COTiipany  is  not  liable  for  what  followed.  Even  though  he  had  paid  his 
fare  on  this  return  trip,  it  has  been  determined  by  the  court,  in  a  case 
like  the  one  at  bar,  that,  when  no  physical  injury  resulted,  the  measure 
of  damage  was  the  5-cent  extra  fare  the  passenger  was  forced  to  pay 
because  of  the  ejectment  Moon  v.  Interurban  St.  Ry.  Co.  Qan.  11, 
1904)  85  N.  Y.  Supp.  363.  But  in  the  case  at  bar,  when  the  facts  are 
so  clear  as  to  nonpayment  of  fare  when  demanded,  the  cwnplaint  should 
be  dismissed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  ai^ellant 
to  abide  the  event 

FREEDMAN,  P.  J.,  concurs.    GIEGERICH,  J.,  concurs  in  result 


BERNSTEIN  et  al.  Y.  O.  P.  LOOMIS  &  CO. 

(Supreme  Gonrt,  Appellate  Term.    March  11,  1904.) 

Saex  bt  Saicpix— FA11.TTBK  OF  Goods  to  Cobrespord— Rscovbbt  or  Pxm- 
CEASE  Money. 

A  buyer  paid  f<Hr  82  barrels  of  apples  on  the  owner's  salesman  opening 
and  showing  him  2  of  them,  and  representing  that  all  were  eqnally  as 
good.  He  took  away  20  barrels,  and,  finding  all  bnt  the  sample  barrels 
worthless,  refused  to  take  any  more,  and  sned  for  the  money  he  had  paid. 
Beld,  that  he  was  entitled  to  recover  all  but  the  price  of  the  sample  bar- 
rels. 
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Appeal  from  Municipal  0>urt,  Borough  of  Manhattan,  Thirteenth 
District. 

Action  by  Jacob  Bernstein  and  another  against  £.  P.  Loomis  &  Co. 
From  a  judgment  in  favor  of  plaintiffs,  defendant  appeals.     Modified. 

Argued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 
CALL,  JJ. 

LcM-d,  Day  &  Lord,  for  appellant. 
Julius  Blumberg,  for  respondent 

FREEDMAN,  P.  J.  Upon  ample  testimony,  which  we  must  assume 
was  believed  by  the  trial  judge,  the  plaintiff  showed  that  he  purchased 
and  paid  for  82  barrels  of  apples,  defendant's  salesman  stating  and  rep- 
resenting that  all  were  equally  as  good  in  size  and  quality  as  were  2 
barrels  which  were  opened  and  shown  the  plaintiffs  as  a  sample.  The 
plaintiffs  took  away  20  barrels  from  defendant's  storage  warehouse, 
and,  finding  them  all  absolutely  worthless  except  the  2  sample  barrels, 
refused  to  take  any  more,  and  sued  and  recovered  a  judgment  for  the 
whole  amount  of  tfie  purchase  price  paid. 

All  of  the  authorities  cited  by  the  appellant  in  support  of  a  reversal 
have  reference  to  cases  when  the  plaintiff  has  endeavored  to  maintain 
his  cause  of  action  upon  an  implied  warranty.  In  the  case  at  bar 
the  evidence  on  the  part  of  the  plaintiffs  shows  that  the  salesman  ex- 
pressly represented  that  the  remaining  80  barrels  were  like  those  shown. 
His  stotements  therefore  constituted  an  express  warranty,  and,  although 
he  denies  the  making  of  such  representations,  it  was  a  question  of  fact, 
which  was  decided  in  favor  of  the  plaintiffs  upon  conflicting  testimony, 
and  such  finding  should  not  be  disturbed.  As  the  judgment  was  for 
the  full  purchase  price  paid,  and  it  is  conceded  that  the  two  sam^de 
barrels  were  of  good  quality,  tlie  judgment  should  be  reduced  by  ihe 
sum  of  $4.50. 

Judgment  modified  by  reducing  amount  of  recovery  by  $4.50,  and, 
as  mcSified,  affirmed,  with  costs  of  this  appeal  to  respondents.  All 
concur. 


HdiBAN  v.  INTERURBAN  ST.  RY.  CO. 

(Supreme  Conrt,  Appellate  Term.    Marcb  11,  1904.) 

1.  Stbeet  Railways— Retubai,  to  Give  Trarsfeb— Penai.tt. 

Recovery  of  the  penalty  provided  by  Laws  1890,  p.  1114,  C.  66S,  |  104, 
for  refusal  to  glye  a  transfer  to  "any  passenger  desiring  to  make  a  con- 
tinuous trip,"  may  be  had  by  one  riding  for  the  purpose  of  recovering 
penalties  for  the  refusal. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan. 

Action  by  John  C.  McLean  against  the  Interurban  Street  Railway 
Cwnpany.  From  a  judgment  for  plaintiff  for  $119.31,  defendant  ap- 
peals.   Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 
CALL,  JJ. 

Henry  W.  Goddard  and  William  E.  Weaver,  for  appellant 

R.  M.  Robinson,  f<H'  respondent 
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PER  CURIAM.  The  judgment  should  be  affirmed,  with  costs,  on 
the  authority  of  Topham  v.  Interurban  St.  Ry.  Co.  (recently  decided  by 
this  court)  86  N.  Y.  Supp.  295,  and  the  case  of  Fisher  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  46  N.  Y.  644,  therein  referred  to.  The  distinction  of 
the  case  last  referred  to  made  in  Myers  v.  The  Brooklyn  Heights  R. 
R.  Co.,  10  App,  Div.  335,  41  N.  Y.  Supp.  798,  was  not  brought  to  the 
attention  of  tiiis  court  at  the  time  of  the  decision  of  the  Topham  Case. 
In  the  Topham  Case  the  plaintiff  was  a  bona  fide  passenger.  In  the 
case  at  bar  the  plaintiff  rode  under  the  advice  of  an  attorney  for  the 
purpose  of  recovering  penalties,  but  paid  a  second  fare  whenever  a 
transfer  was  refused.  In  order  to  have  the  question  settled  in  tiiis  de- 
partment whether  a  person  riding  for  such  a  purpose  can  maintain  an 
action  under  section  104  of  the  railroad  act  (Laws  1890,  p.  I114,  c  565), 
and  also  whether  more  than  a  single  penalty  can  be  recovered  in  one 
action,  the  appellant  should  have  leave  to  appeal  to  the  Appellate  Di- 
vision. 

Judgment  affirmed,  with  costs,  with  leave  to  appellant  to  appeal 
to  the  Appellate  Division.    All  concur. 


LITZKT  T.  HOROWITZ  et  aL 

(Supreme  Court,  Appellate  Term,    llardi  11,  1004.) 

1.  Appia.1/— CKKDiBiLrrT  OF  Witness.  ' 

A  judgment  depending  on  the  credibility  of  witnesses  will  not  be  dis- 
turbed on  appeal. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District. 

Action  by  David  Litzky  against  Philip  Horowitz  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 
CALL,JJ. 

A.  I.  Spcro,  for  appellant. 

Manheim  &  Manheim,  for  respondents. 

McCALL,  J.  Plaintiff,  claiming  that  he  had  deposited  with  A.  Sam- 
berg  &  Co.,  his  employers,  the  sum  of  $300  as  security,  and  that, 
when  he  was  discharged,  Samberg  &  Co.  gave  him  a  postdated  check, 
made  by  the  defendants,  for  that  amount,  brought  this  suit  to  re- 
cover the  amount  of  such  check.  He  was  the  only  witness  in  his  own 
behalf.  There  was  undisputed  testimony  that  the  defendants  loaned 
the  firm  of  Samberg  &  Co.  the  check,  dating  it  ahead,  and,  upon  ascer- 
taining that  Samberg  &  Co.  had  gone  into  bankruptcy,  stopped  pay- 
ment thereon.  Three  witnesses  on  the  part  of  the  defendants  testi- 
fied that  the  plaintiff  came  to  the  defendants'  place  of  business,  and 
said  he  had  been  sent  by  Sambet^  &  Co.  to  find  out  why  payment  on  the 
dieck  had  been  stopped,  and  that  at  that  time  he  not  only  made  no  claim 
to  ownership  of  the  check,  but  said  to  one  witness,  "I  have  nothing  to 
do  ^vith  the  case."  His  own  testimony  as  to  when  he  deposited  the 
security  was  contradictory,  and,  although  Samberg  was  put  upon  the 
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>t  shown  by  him  that  plaintiff  had  deposited  security, 
r  what  the  security  was  for.  The  justice  evidently  con- 
lintiff's  testimony  improbable,  under  all  the  circum- 
id  a  right  to  do  (Elwood  v.  Western  Union  Tel.  Co.,  45 
A.m.  Rep.  140),  and  his  decision  should  not  be  dis- 

irmed,  with  costs.    All  concur. 


SMITH  T.  SMITH. 


t,  Appellate  Dlrlslon,  First  Department    March  18,  1904) 

IBTTEL  AND   iRHTTlfAN   TSEATMERT. 

barges  by  a  bnsband.  In  tbe  presence  of  his  Infant  child  and 
lis  wife  Is  unfaithful  to  him,  are  a  saflSclent  cause  for  grant- 

of  separation,  under  Code  CIt.  Froc.  i  17B2,  naming  cruel 

treatment  as  a  ground  for  separation. 

T— CONDmON. 

rlfe'8  only  ground  for  a  decree  of  separation  was  cruel  and 
itment,  consisting  of  her  husband's  charges  that  she  was  un- 
order giving  alimony  pendente  lite,  on  condition  that  she 
lence,  was  Improperly  granted. 

l'b  Fees. 

>mplalnt  showed,  as  a  ground  for  separation,  a  husband's  re- 

es  that  his  wife  was  unfaithful,  an  order  granting  counsers 

laintiff  was  proper. 

,  P.  J.,  and  McLaughlin,  J.,  dissenting. 

Special  Term,  New  York  County. 

eparation  by  Florence  Thayer  Smith  against  Arthur 

?rom  an  order  granting  alimony  and  counsel  fees  to 

lant  appeals.     Modified. 

re  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 

{RIEN,  and  LAUGHLIN,  JJ. 

lafield,  for  appellant, 
lel,  for  respondent. 

•N,  J.  This  is  an  appeal  from  an  order  granting  ali- 
isei  fees  to  the  plaintiff  in  "an  action  for  a  separation." 

of  the  complaint,  and  the  statements  contained  in  the 
,vit  upon  which  the  motion  was  founded,  indicate  that 
cree  of  separation  upon  the  first  and  second  grounds 
:h  an  action  may  be  maintained,  under  the  provisions 

of  the  Code  of  Civil  Procedure,  namely,  cruel  and  in- 
nt,  and  such  conduct  on  the  part  of  her  husband  to- 
nay  render  it  unsafe  and  improper  for  her  to  cohabit 

derstood  that  in  an  action  of  this  character  the  plain- 

jse  merits,  and  it  is  sufficient  to  say  concerning  the 

upon  which  the  action  is  apparently  based  that  the 

,'helming  that  there  is  no  prospect  of  the  plaintiff's 

X,  vol.  17,  Cent.  Dig.  i  69. 
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success  on  that  ground.  With  respect  to  the  ground  of  cruel  and  in 
human  treatment,  no  act  of  violence  is  alleged  or  complained  oi 
The  only  thing  asserted  against  the  defendant  is  that  he  has  chargec 
his  wife  at  various  times,  and  in  the  hearing  of  their  infant  child  and  o 
various  other  persons,  witb.  being  unfaitliful  to  him,  which  he  quail 
fiedly  admits  by  stating  that  such  remarks  were  not  made  in  th( 
sense  that  she  committed  adultery,  but  that  her  conversation  and  con 
sortation  with  other  men  was  such  as  to  compromise  both  herself  am 
himself. 

It  has  been  held  that  the  conduct  of  a  husband  impugning  the  chas 
tity  of  his  wife,  especially  in  the  presence  of  their  children,  show 
"such  an  utter  disregard  of  all -the  ordinary  feelings  and  sentiment 
which  should  govern  the  conduct  of  a  husband  towards  his  wife  that  i 
was  cruel  and  inhuman  treatment  in  itself,  which  made  it  imprope 
for  her  to  live  with  a  man  who  had  proclaimed  her"  to  be  a  wantor 
"with  no  evidence  whatever  to  sustain  such  charges."  Lutz  v.  Lut 
(Sup.)  9  N.  Y.  Supp.  859.  And  in  Straus  v.  Straus,  67  Hun,  492,  2 
N.  Y.  Supp.  567,  it  is  said  that  where  a  husband  cruelly  traduces  th 
character  of  his  wife  the  court  can  properly  protect  her  by  a  judg 
ment  of  separation.  So  it  may  be  that  this  action  can  be  maintaine 
on  the  first  ground  upon  which  the  separation  is  sought,  but  that  dot 
not  necessarily  entitle  the  plaintiff  to  the  order  for  alimony  and  cour 
sel  fees  which  was  made  in  this  case.  It  is  provided  in  that  orde 
that  not  only  counsel  fees  shall  be  paid  to  the  plaintiff's  attorney 
but  the  provision  for  alimony  is  made  conditional  upon  the  plait 
tiff's  election  to  quit  the  residence  of  her  husband;  and  thus  tfc 
court  has  left  it  to  her  discretion  to  say  whether  she  will  continu 
to  Hve  with  her  husband  during  the  pendency  of  the  suit  or  not,  an 
has  given  her  a  right  of  selection,  or,  in  other  words,  to  determir 
her  own  case  in  that  regard ;  to  stay  with  him  if  she  chooses,  or  t 
leave  him  if  she  prefers  to  do  so.  It  is  apparent  that  she  is  now  livin 
with  him  or  at  his  house,  being  provided  for  and  supported  by  hin 
and  according  to  his  affidavit,  which  is  not  contradicted,  within  tl 
limit  of  his  means  the  provision  he  makes  for  her  is  liberal,  and  1 
appears  to  be  a  man  of  ample  means.  It  is  not  shown  that  occasic 
exists  for  her  living  elsewhere  than  in  his  house,  or  for  having  ar 
other  provision  made  for  her  support  than  such  as  is  already  mad 
That  much  of  the  order,  therefore,  must  be  reversed :  but,  as  a  se| 
aration  may  be  adjudged  (doubtful  as  that  appears  to  be  on  these  p 
pers),  I  think  the  order  for  counsel  fee  may  be  upheld. 

Therefore  the  order  appealed  from  should  be  modified  by  allowir 
counsel  fees,  and  striking  out  so  much  of  it  as  provides  for  the  pa; 
ment  of  alimony  pendente  lite  to  the  plaintiff.  No  costs  to  eith 
party  of  this  appeal. 

O'BRIEN  and  LAUGHLIN,  JJ.,  concur. 

McLaughlin,  J.  I  dissent,  upon  the  facts  set  out  in  this  re 
ord,  I  do  not  think  the  court  should  have  allowed  counsel  fee. 

VAN  BRUNT,  P.  J.,  concurs. 
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CONSTANTINH  T.  CONSTANTINR 
Appellate  DlvlBlon,  Second  Department    Marcb  18,  1004.) 

Action  or  Ixpr.isD  Contbact. 

nt  alleging  that  certain  money  belonging  to  plaintiff  as  ad- 
was  received  by  defendant's  decedent,  as  executor  of  plain- 
it,  and  not  accounted  for,  and  demanding  a  money  Judgment, 
ilied  contract  to  pay  over  money  belonging  to  plaintiff,  barred 
ears  statute. 

Special  Term,  Kings  County. 

ary  Constantine,  administratrix  with  the  will  annexed  of 
itantine,  deceased,  against  Richard  B.  Constantine,  ex- 
rew  J.  Constantine,  deceased.  From  an  interlocutory 
ed  on  a  decision  sustaining  a  demurrer  to  the  third  sep- 
defendant  appeals.    Reversed. 

.re  HIRSCHBERG,  P.  T.,  and  BARTLETT,  JENKS, 
),  and  HOOKER,  JJ. 

dley,  for  appellant. 
Mygatt,  for  respondent 

RD,  J.  The  complaint  alleges  the  death  of  Margaret 
1883,  the  probate  of  her  last  will,  and  issuance  of  letters 
hereunder  to  Andrew  J.  Constantine,  who  continued  to 
cutor  until  his  death,  on  January  4,  1901 ;  that  as  such 
lected  certain  specified  sums  of  money,  aggregating  more 
that  he  left  a  last  will,  appointing  defendant  herein  his 
that  letters  testamentary  were  duly  issued,  and  that  de- 
rer  since  continued  to  act  as  sole  executor  under  said 
will.  It  also  alleges  the  issuance  of  letters  of  adminis- 
plaintiflF  in  1902,  and  that  she  is  sole  administratrix  of 
klargaret  Constantine.  Further,  it  alleges  that  no  part 
:ific  sums  of  money  was  ever  accounted  for  or  paid  over 
decedent  to  the  persons  entitled  under  the  will  of  said 
stantine,  except  three  certain  small  sums,  aggregating 
and  that  the  remainder  of  said  sums  collected  and  re- 
idant's  decedent  is  now  due  and  owing  by  the  defendant 
Among  other  defenses,  the  defendant  pleaded  the  six- 
E  limitations,  and  to  this  the  plaintiff  demurred,  thus  ad- 
e  alleged  cause  of  action  did  not  accrue  within  six  years 
miencement  of  the  action. 

ng  whether  the  six-years  statute  is  a  bar,  we  have  only 
complaint  to  ascertain  the  nature  of  the  cause  of  action, 
oes  not  ask  for  an  accounting,  and  Matter  of  Camp,  126 
N.  E.  799,  and  Matter  of  Jones,  51  App.  Div.  420,  64 
)7,  are  therefore  not  in  point.  Having  alleged  that  cer- 
noney  belonging  to  the  plaintiff  as  administratrix  have 
jy  the  defendant's  decedent,  and  not  accounted  for,  the 
ids  a  money  judgment  against  the  defendant  The  ac- 
pon  an  implied  contract  to  pay  over  money  belonging  to 
id  the  six-years  statute  of  limitations,  therefore,  applies. 
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See  decision  of  this  court  in  Libby  v.  Van  Derzee,  80  App.  Div.  494,  81 
N.  Y.  Supp.  139,  affirmed  without  opinion  176  N.  Y.  Memoranda,  47, 
68  N.  E.  1 1 19.  The  interlocutory  judgment  sustaining  the  demurrer 
should  be  reversed. 

Interlocutory   judgment   reversed,  and  demurrer  overruled,   with 
costs.    All  concur. 


(93  App.  DlT.  102.) 

PATTAT  V.  PATTAT  et  aL 

^Supreme  Conrt,  Appellate  Division,  Fourth  Department    Mardi  15,  1904.> 

1.  CONTBACT  TO  WltX  PBOPKBTT— SUFFICIENCY  OF  EtIDENCB. 

Evidence  in  an  action  to  partition  land  held  Insnfflcient  to  support  a 
finding  of  a  parol  agreement,  partly  performed,  of  deceased,  to  will  Ills 
property  to  one  of  defendants. 

2.  SxATtn^  OF  Fbauds — Puadino. 

That  the  statute  of  frauds  may  be  availed  of  In  an  action  for  partition 
against  a  defendant,  who  sets  up  a  contract  under  which  he  claims  all 
the  property.  It  need  not  be  set  up  by  reply. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Eugene  Pattat  against  John  J.  Pattat  and  others  for  par- 
tition. From  a  judgment  on  report  of  a  referee  in  favor  of  defend- 
ant John  J.  Pattat,  Jacob  Pattat  and  others  appeal.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK.  and  STOVER,  JJ. 

Willard  A.  Rill,  for  appellants. 
Irving  G.  Hubbs,  for  respondent. 

STOVER,  J.  Appeal  from  judgment  entered  on  report  of  referee 
after  trial  of  issues.  The  action  is  for  partition  of  real  estate,  which  is 
claimed  by  the  parties  as  heirs  of  Joseph  Pattat.  The  answer  of  de- 
fendant John  J.  Pattat  sets  up  an  agreement  with  Joseph  Pattat  in 
his  lifetime  by  which  Joseph  agreed  to  will  him  all  of  his  property 
if  he,  John  J.,  would  live  with  him  and  carry  on  the  farm  of  said 
Joseph  until  the  death  of  Joseph;  that  he,  John  J.,  performed  the 
agreement  on  his  part,  and  that  said  Joseph  did  execute  a  paper 
which  was  not  admitted  to  probate;  and  asks  a  decree  of  specific 
performance  against  the  other  defendants. 

The  issues  thus  raised  were  tried  by  a  referee,  who  found  for  the 
defendant  John  J.  Pattat,  and  that  he  was  entitled  to  all  of  the  prop- 
erty which  Joseph  Pattat  owned  at  the  time  of  his  death,  and  judg- 
ment was  entered  accordingly.  The  contract  under  which  it  is  sought 
to  take  the  entire  propery  of  Joseph  Pattat  rests  entirely  in  parol, 
and  the  witnesses  by  which  it  is  said  to  be  established  are  the  father 
of  John  J.,  his  mother,  and  his  aunt.  The  iK"operty  described  in  the 
complaint  consists  of  four  parcels  of  land.  The  testimony  of  the 
witnesses  is  not  uniform  as  to  the  language  used  by  Joseph  at  the 
time  the  alleged  agreement  was  made.  The  father  says  that  Joseph 
said  that  he  would  give  him  this  property,  the  other  says  he  said  he 
would  give  him  all  he  had,  and  the  aunt  says  he  said  he  would  give 
him  all  he  had,  and  nothing  was  said  about  a  will.    The  agreement 
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have  been  made  in  September,  1898.    Joseph  Pattat 
r,  1901. 

n  J.  married,  and  his  father  testifies  that  at  that  time 
:  was  going  away,  and  Joseph  then  told  him  he  would 
:d  of  the  little  red  house  (a  house  near  Joseph's  resi- 
>hn  J.,  would  stay,  and  John  J.  said  he  would  stay. 
:  case  of  Hamlin  v.  Stevens,  177  N.  Y.  39,  69  N.  E.  118, 
king  of  a  case  similar  to  this,  used  this  language : 

the  character  In  question  have  become  so  frequent  In  recent 
;e  alarm,  and  the  courts  have  grown  conservative  as  to  the 
Idence  required  to  establish  them.  •  •  •  such  contracts 
ated  and  bard  to  disprove,  because  the  sole  contracting  party 
rays  dead  when  the  question  arises." 


a  are  dangerous.  They  threaten  the  security  of  estates,  and 
a  the  power  of  a  man  to  do  what  be  wills  with  his  own.  The 
time  may  be  taken  away  from  his  heirs  by  the  testimony  of 
eak  under  the  strongest  bias  and  the  greatest  temptation,  with 
rhlch,  as  experience  shows,  surround  the  evidence.  The  truth 
but  It  Is  against  sound  policy  to  accept  their  statements  as 
Ircumstaaces  and  with  the  results  pointed  out  Such  contracts 
ttlng,  and  the  writing  should  be  produced,  or,  tt  ever  based 
nee.  It  should  be  given  or  corroborated  In  all  substantial  par- 
tterested  witnesses.  Unless  they  are  established  clearly  by 
ifs  and  are  equitable,  specific  performance  should  not  be  de- 
to  be  emphatic  upon  the  subject,  for  we  are  Impressed  with 
aim  to  protect  the  community  from  the  spoliation  of  dead 
proof  of  such  contracts  through  parol  evidence  given  by  in- 

8." 

is  character  were  formerly  looked  upon  with  disfavor, 
s  above  laid  down,  namely,  that  they  must  be  clearly 
proof,  and  must  be  equitable,  before  a  court  of  equity 
them,  was  rigidly  adhered  to,  and  it  would  seem  that 
largement  of  precedents  or  a  tendency  to  rely  upon 
y  the  rule  was  relaxed.  The  culmination,  however, 
been  reached  in  the  Winne  Case,  166  N.  Y.  263,  59  N. 
1.  St  Rep.  647,  in  which  a  finding  of  fact  based  par- 
idea  that  there  were  no  children  to  be  disinherited  and 
icate  what  disposition  the  deceased  intended  was  in- 
in  a  contract  of  this  kind.  But  this  case,  in  the  light 
judications  in  Mahaney  v.  Carr,  175  N.  Y.  454,  67  N. 
imlin  V.  Stevens,  above  quoted  from,  can  no  longer  be 
authority.  And  the  Court  of  Appeals  in  the  Winne 
decision  to  the  particular  case,  being  bound  by  the 

lahaney  v,  Carr,  175  N.  Y.  454,  67  N.  E.  903,  "prece- 
to  be  of  any  value,  must  be  based  upon  some  princi- 
ill  be  found  profitable  to  consider  tlie  context  in  this 
V'hat,  then,  are  the  requisites  in  cases  of  this  kind? 
he  contract  must  be  definite  and  certain,  it  must  have 
)f  a  contract,  must  be  clearly  established,  and  must  be 
ible.  Measured  by  these  rules,  we  think  the  contract 
nforced  must  fail. 
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An  examination  of  the  entire  evidence  satisfies  us  that  it  is  si 
ject  to  nearly,  if  not  quite,  all  of  the  objections  urged  in  Hamlin 
Stevens  and  Mahaney  v.  Carr.  It  is  not  established  by  the  cle 
disinterested  testimony  requisite  to  warrant  a  court  of  equity  to  i 
force  it.  There  is  much  force  in  the  contention  that  the  contract 
uncertain  and  lacks  mutuality.  The  contract  was  void  under  1 
statute  of  frauds.  Part  performance  alone  is  not  sufficient  to  ta 
every  case  out  of  the  statute.  There  must  be  such  a  condition  thai 
would  be  inequitable  to  refuse  specific  performance,  but  when  the  ren 
tion  of  services  is  the  only  performance  relied  on  it  cannot  be  said  tl 
it  is  inequitable  to  refuse  the  decree,  since  the  value  of  the  service  < 
ordinarily  be  estimated.  There  must  be  some  further  considerat 
rendering  it  impossible  to  estimate  fair  compensation.  Nor  was 
plaintiff  precluded  by  the  failure  to  set  up  the  statute  by  reply.  No 
ply  was  necessary,  and  the  defendant,  by  answer  setting  up  his  contr 
as  a  valid  one,  was  bound  to  defend  it  against  any  objection  that  mij 
be  made.  The  judgment  should  be  reversed  in  so  far  as  it  adjiidica 
that  John  J.  Pattat  was  the  owner  of  the  portion  of  the  real  est 
owned  by  Joseph  Pattat  in  his  lifetime,  and  adjudging  that  the  said  r 
estate  was  not  disposed  of  by  said  Joseph  in  his  lifetime,  but  descenc 
to  his  legal  heirs,  and  directing  partition  thereof  to  be  made  accordin 
as  the  interests  of  such  heirs  may  have  been  established. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to  the  ap] 
last  to  abide  event,  upon  questions  of  law  and  of  fact  All  concur,  except  B 
COCK,  J.,  not  voting. 


WENDELL  et  al.  v.  WALKER. 
(Supreme  Court,  Appellate  Term.    March  11,  1904.) 

1.  SAI.B— Bbkach  of  Coi^tbact— Damages. 

One  selling  material  to  a  building  contractor,  without  being  Infon 
that  the  contractor  would  be  sub.lpci:  to  penalty  for  not  having  the  w 
done  by  a  certain  time,  is  not  liable,  because  of  his  failure  to  deliver 
material  at  the  stipulated  tluio,  for  the  penalty  incurred  by  the  contrac 
as  a  result  of  the  delay  In  delivery. 

2.  Appeal— Pbesuuption. 

There  being  evidence  which,  If  believed,  warranted  the  Judgment 
win  be  presumed  on  appeal  that  it  was  based  thereon. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  E 
trict. 

Action  by  Jacob  Wendell  and  another  against  Joseph  Walk 
From  a  judgment  for  plaintiffs  after  a  trial  by  court  without  a  ju 
defendant  appeals.     Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and  I 
CALL,  JJ. 

Ryan  &  Innes  (Frank  H.  Innes,  of  counsel),  for  appellant. 

GifTord  &  Cox  (Ralph  W.  Gifford  and  Sherman  Cox,  of  counsel), 
respondents. 

GIEGERICH,  J.  The  action  was  brought  to  recover  the  agr( 
price  for  electrical  supplies  sold  by  the  plaintiffs  to  the  defendant, 
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lifting  an  electric  road  on  Staten  Island.  The  contract, 
writing,  stipulated  that  delivery  was  to  be  made  within  lo 
te.  As  a  matter  of  fact,  some  of  the  articles,  namely, 
e  used  on  the  poles  for  suspending  the  electric  wires, 
lished  within  the  lo  days  fixed,  but  a  considerable  time 
hese  brackets  were  essential  to  the  further  progress  of 
d  the  failure  to  have  them  on  time  delayed  the  de- 
>mpleting  his  contract,  and,  as  a  consequence,  he  was 
pay  $1,250  penalties,  in  accordance  with  the  terms  of 
t  which  he  had  with  the  railroad  company,  which  agree- 
1  a  penalty  of  $50  per  day  for  any  delay  in  the  corn- 
work  beyond  the  date  fixed.  A  counterclaim  for  that 
set  up  in  the  answer.  Judgment  was  rendered  in  fa- 
ntiffs  for  the  amount  of  their  demand,  and  dismissing  the 

he  goods  in  question  were  not  delivered  within  the 
fied  in  the  contract,  they  were,  nevertheless,  accepted 
lant  without  any  notice  given  at  the  time  that  a  claim 
e  for  damages  on  account  of  the  delay.  The  briefs  dis- 
ely,  and  with  the  citation  of  numerous  authorities  on 
e  question  whether,  under  such  circumstances,  the  coun- 
1  be  allowed ;  but  we  do  not  think  this  question  can  be 
)ecause  of  the  fact  that  there  is  a  conflict  of  evidence 
;ssential  point  whether  the  plaintiflfs  were  informed,  at 
time  they  made  the  contract,  that  the  defendant  was 
ty  for  delay  in  completing  the  road.  In  Booth  v.  Spuy- 
olling  Mill  Co.,  60  N.  Y.  487,  492,  the  court  said,  "If 
is  made  with  reference  to  special  circumstances  fixing 
le  amount  of  damages,  such  special  circumstances  are  re- 
I  the  contemplation  of  the  parties,  and  damages  may 
xordingly,"  and  held  that,  in  an  action  by  the  purchaser 
:ndor  for  the  latter 's  failure  to  supply  goods  contracted 
tiff  was  entitled  to  recover  as  damages  the  profits  he 
realized  had  the  defendant  furnished  the  goods  con- 
d  necessary  to  enable  the  plaintiff  to  complete  his  con- 
hich  he  would  have  realized  the  profits  sued  for.  The 
ified  that  he  did  tell  the  plaintiffs'  agent,  who  negotiated- 
e  necessity  for  prompt  delivery,  and  of  the  fact  that  he, 
,  was  under  a  penalty  of  $50  per  day  for  delay ;  but  tliis 
ies  with  positiveness.  An  attempt  was  made  to  show  by 
■,  who  was  connected  with  the  defendant  in  business,  and 
interview  with  the  plaintiffs'  agent  at  which  the  items 
the  sale  were  discussed  and  agreed  upon,  that  at  that  in- 
>nditions  of  the  contract  and  of  its  completion,  and  the 
road  must  be  in  operation,  were  discussed;  but  Car- 
that  he  did  not  think  anything  was  said  on  that  point, 
>st  that  he  could  testify  to  was  that  he  told  the  plain- 
that  the  goods  had  to  be  gotten  around  in  a  short  time, 
were  in  a  hurry  to  complete  the  contract.  There  being 
f  evidence,  therefore,  and  the  justice  having  found  in  fa- 
lintiffs,  we  cannot  assume  that  he  committed  any  error 
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of  law,  but  must  assume  that  he  believed  the  testimony  of  the  plain- 
tiffs' salesman  that  nothing  was  said  as  to  the  amount  of  the  penalty, 
or  even  the  existence  of  any  penalty,  or  any  other  special  circum- 
stances showing  the  importance  of  having  the  deliverjr  made  within 
the  exact  time  fixed  in  the  contract.  We  think  the  judgment  was 
right,  and  should  be  aiHrmed,  with  costs. 
Judgment  affirmed,  with  costs.    All  concur. 


STBUBR  et  al.  v.  ROCKWOOD  et  aL 

(Supreme  Court,  Appellate  Term.    March  11,  1904.) 

1,   ATTAOHXZNT— IlCPBOFEB    VACATION— LIA.BIUTT   OH    BoND. 

There  Is  no  liability  on  a  bond  given  to  obtain  a  warrant  for  an  attach- 
ment, the  vacation  of  the  attachment  having  been  improper.  It  having 
been  on  the  application  of  one  having  no  standing  to  apply  therefor. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Max  D.  Steuer  and  others  against  Justin  E.  Rockwood 
and  others.     From  a  judgment  on  a  verdict  for  plaintiffs,  defendants 

Argued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 
CALL,  JJ. 
Charles  Firestone  (Joseph  Wilkenfeld,  of  counsel),  for  appellants. 
Steuer,  Hoffman  &  Wahle,  for  respondents. 

McCALL,  J.  This  appeal  comes  up  to  be  heard  with  the  appeal  from 
a  Municipal  Court  judgment  in  an  action  entitled  "Francis  M.  Bacon 
and  Others  v.  The  Abbey  Press."  This  action  is  based  upon  an  under- 
taking given  in  the  action  in  the  Municipal  Court  aforesaid  to  obtain 
a  warrant  of  attachment,  and  the  defendants  herein  were  the  sureties 
on  such  undertaking.  We  have  held,  in  the' opinion  in  the  Municipal 
Court  action,  that  the  Abbey  Press  of  New  York,  plaintiffs'  assignor 
in  this  action,  had  no  standing  in  the  Municipal  Court  to  apply  for  and 
procure  the  vacatur  of  said  attachment,  and  that  the  vacating  of  said  at- 
tachment was  improper.  It  follows,  therefore,  that  the  plaintiffs  have 
no  cause  of  action  against  the  defendants  in  this  action,  and  the  judg- 
ment must  be  reversed. 

Judgment  reversed,  with  costs.    All  concur. 


(91  App.  Div.  602.) 

DONAHUE  v.  KEESHAN  et  al, 

(Snpreme  <3onrt  Appellate  Division,  Second  Department    March  18,  1904.' 

1.  FuBLio  OnrcEBS— Pessonajl  Tobtb— Detbhse. 

It  la  against  public  policy  to  permit  public  oflScers  to  defend  actions  for 
purely  personal  torts  at  the  expense  of  the  public. 

2.  Saub— Gkbatxb  New  Yobk  Chabteb— Gobfobation    Attobrxt— Dums. 

Greater  New  York  Charter,  {  256  (Laws  1901,  p.  109,  c.  466),  provides 
that  the  corporation  counsel  shall  be  the  attorney  for  the  city,  and  each 
and  every  officer,  and  shall  conduct  all  the  law  business  In  which  the  dty 
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A,  except  as  otherwise  provided,  whether  snch  business  Is  In 
single  officer  or  board,  and  that  he  shall  be  the  legal  adrlser 
>r,  dty  boards,  and  officers,  and  shall  fnmlsh  them  such  advice 
salatance  as  may  be  required;  but  section  256  (page  111)  pro- 
wrporatlon  counsel  from  acting  in  any  merely  private  lltlga- 
,  that  the  law  business  In  which  the  city  was  interested  should 
d  to  mean  a  legal,  and  not  a  speculative,  interest,  and  the 
s  not  authorize  the  corporation  counsel  to  appear  for  and  de- 
sman sued  for  a  willful  assault  in  making  an  arrest 

1  Spedal  Term,  Queens  County. 

'atrick  Donahue  against  Daniel  Keeshan.  From  an  or- 
k  the  appearance  of  George  L.  Rives,  corporation  coun- 
New  York,  as  attorney  for  defendant,  and  requiring 
iefend  in  person  or  by  an  attorney  other  than  the  cor- 
sel  or  any  of  his  assistants,  defendant  and  said  Rives 
aed. 

ire  HIRSCHBERG,  P.  J.,  and  BARTLETT,  TENKS, 
D,  and  HOOKER,  JJ. 

:11  (P.  E.  Callahan,  on  the  brief),  for  appellants, 
rrill,  for  respondent. 

RD,  J.  The  plaintiff  brought  this  action  against  the  de- 
ig  that : 

the  7th  day  of  June.  1903,  the  defendant  without  JustlficatloD 
(Willfully,  maliciously,  and  violently  struck  and  beat  this  plain- 
1,  face,  mouth,  with  a  club,  and  kicked  him  about  his  body, 
linttff  was  seriously  bruised  and  Injured,  to  his  damage  In  the 
isand  (2,000)  dollars." 

int,  who  appears  to  have  been  a  member  of  the  police 
reater  New  York,  answers  by  his  attorney,  George  L. 
ition  counsel ;  and  this  answer  was  accepted  under  pro- 
a  denial  in  writing  of  the  right  and  authority  of  the  cor- 
sel  to  appear  in  behalf  of  the  defendant.  Subsequently 
;cured  an  order  to  show  cause,  directed  to  George  E. 
istant  corporation  counsel  in  charge  of  the  corporation 
e  in  and  for  the  borough  of  Queens,  at  Long  Island 
appearance  of  the  said  George  L.  Rives  should  not  be 
be  stricken  from  the  pleadings  and  all  papers  in  the 
ly  the  defendant  should  not  defend  the  action  in  person, 
■mey  other  than  the  said  George  L.  Rives  or  any  of 
Upon  the  return  of  this  order  to  show  cause,  the 
granted  an  order  setting  aside  the  appearance  of  the 
junsel,  and  from  this  order  the  defendant  arid  the  cor- 
5el  appeal. 

nts  urge  that  the  defendant  was  a  police  officer  of  the 
ork,  and  on  June  7,  1503,  in  the  proper  performance  of 
officer,  placed  plaintiff  under  arrest ;  that  the  plaintiff 
itly  tried,  convicted,  and  fined  for  the  offense  upon  which 
;sted  him ;  •  and  that  said  arrest  constitutes  the  alleged 
1  as  set  .forth  in  plaintiff's  complaint ;  and  it  is  insisted 
special  statutory  authority  for  the  appearance  of  the 
>unsel  in  behalf  of  this  policeman.  It  may  be  observed, 
-10 
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in  passing,  that  the  plaintiff  does  not  complain  of  his  arrest,  but  of 
an  assault.  He  alleges  that  the  defendant,  "without  justification  or 
provocation,  willfully,  maliciously,  and  violently  struck  and  beat  this 
plaintiff,"  and,  if  this  allegation  is  true,  the  city  of  New  York  has  no 
possible  interest  in  this  controversy,  because  it  is  no  part  of  the 
duty  of  a  policeman,  "without  justification  or  provocation,"  to  "will- 
fully, maliciously,  and  violently"  strike  any  person.  The  duty  of  a 
policeman,  under  proper  circumstances,  to  make  an  arrest,  carries 
with  it  the  right  to  use  so  much  of  force  as,  and  no  more  than,  is  rea- 
sonably necessary  to  accomplish  the  purpose.  When  the  officer  goes 
beyond  that  point,  he  ceases  to  act  in  behalf  of  the  city,  and  he  as- 
sumes the  responsibility.  The  allegation  of  this  complaint  is  that  the 
defendant,  "witiiout  justification  or  provocation,"  assaulted  the  plain- 
tiff; and,  unless  the  corporation  counsel  is  specially  authorized  by 
the  charter  to  defend  policemen  who  are  charged  with  the  commis- 
sion of  torts,  there  would  seem  to  be  no  good  reason  why  the  de- 
fendant should  not  be  called  upon  to  answer  for  his  tort,  the  same 
as  any  other  citizen.  As  was  said  by  the  court,  in  the  somewhat 
analogous  case  of  People  ex  rel.  Underbill  v.  Skinner,  74  App.  Div. 
58,  62,  yy  N.  Y.  Supp.  36: 

"It  would  be  against  public  policy  to  permit  Indlvlduale  to  defend  purely 
personal  actions  at  the  expense  of  the  community.  Men  undertake  public 
duties,  they  discharge  the  duties  of  citizenship,  subject  to  the  risk  of  being 
called  upon  to  defend  their  conduct  In  the  courts.  It  Is  one  of  the  penalties 
we  pay  for  the  protection  of  society,  and  because  the  relators  have  been  called 
upon  to  make  large  disbursements  In  vindicating  their  report  Is  no  reason  why 
they  should  ezi)ect  the  school  district  to  go  outside  of  the  law  to  reimburse 
them." 

Does  the  charter  authorize  the  appearance  of  the  corporation 
counsel  in  defense  of  a  policeman  who  is  charged  with  an  assault? 
Section  255  of  the  charter  (chapter  466,  p.  109,  of  the  Laws  of  1901) 
provides  that  there  shall  be  a  law  department  of  the  city  of  New 
York,  the  head  whereof  shall  be  called  the  "Corporation  Counsel,"  who 
.shall  be  the  attorney  and  counsel  for  the  city  of  New  York,  the 
mayor,  the  board  of  aldermen,  and  each  and  every  officer,  board,  and 
department  of  said  city,  and  he  "shall  have  charge  and  conduct  of  all 
the  law  business  of  the  corporation  and  its  departments  and  boards, 
and  of  all  law  business  in  which  the  city  of  New  York  is  interested, 
except  as  otherwise  herein  provided."  The  "law  business  in  which  the 
city  of  New  York  is  interested"  refers  not  to  a  speculative  or  theoret- 
ical interest,  but  a  legal  interest.  The  corporation  counsel  is  to 
have  general  charge  of  the  law  business  of  the  municipality,  includ- 
ing its  various  legislative,  ministerial,  and  executive  departments, 
whether  in  charge  of  a  single  officer  or  a  board;  and  the  effort  to 
stretch  this  provision  of  the  statute  to  cover  the  case  of  an  indi- 
vidual who  happens  to  be  a  policeman,  and  who  is  charged  with  a  tort, 
can  find  no  justification  under  any  rule  of  construction  with  which 
we  are  familiar.  This  is  made  plain  by  the  provision  in  the  same 
section  which  declares  that : 

"No  officer,  board,  or  department  of  the  city,  unless  it  be  herein  otherwise 
especially  provided,  shall  have  or  employ  any  attorney  or  counsel,  except  where 
a  Judgment  or  order  In  an  action  or  proceeding  may  affect  him  or  them  indl- 
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■  may  be  followed  by  a  motion  to  commit  for  contempt  of  court.  In 
!  he  or  they  may  employ  and  be  represented  by  attorney  or  counsel 
lelr  own  expense." 

dicates  very  clearly  that  it  was  not  the  purpose  of  this  pro- 
protect  individual  rights,  even  where  the  city  was  a  party, 
ention  a  case  in  which  the  city  had  no  legal  interest  what- 
irthermore,  section  256  (page  iii^,  in  the  last  clause,  pro- 
corporation  counsel  from  acting  in  any  merely  private  liti- 
Nor  is  the  defendant  helped  out  by  the  further  provision  of 
)5  that  the  corporation  counsel  shall  be — 

adviser  of  the  mayor,  the  board  of  aldermen,  the  presidents  of  the 
ind  the  various  departments,  boards  and  oflScers,  except  as  othemvlse 
rlded,  and  It  shall  be  his  duty  to  furnish  to  the  mayor,  the  board  of 
the  presidents  of  the  boroughs  and  to  every  department,  board  and 
the  city  all  such  advice  and  legal  assistance  as  counsel  and  attorney 

of  court  as  may  be  required  by  them  or  either  of  them,"  etc. 

e  to  this  language  the  construction  contended  for  by  the  ap- 
every  policeman  who  was  involved  in  any  controversy  grow- 
if  his  relations  to  the  police  department  could  command  the 
)f  the  corporation  counsel  or  his  assistants  at  the  same  time 
lead  of  the  department  of  police  would  be  entitled  to  the  aid 
tance  of  the  same  officer — a  manifest  absurdity.  It  is  a  famil- 
I  of  construction  that  a  thing  which  is  within  the  intent  of 
;rs  of  a  statute  is  as  mucn  within  the  statute  as  if  it  were 
e  letter,  and  a  thing  which  is  within  the  letter  of  the  statute 
hin  the  statute  unless  it  be  within  the  intention  of  the  makers. 
Palmer,  115  N.  Y.  506,  509,  22  N.  E.  188,  5  L.  R.  A.  340,  12 
Xep.  819.  The  test  in  cases  of  this  character  is  stated  in  the 
of  Bacon's  Abridgment,  quoted  and  approved  in  People  ex 
lattan  R.  Co.  v.  Barker,  152  N.  Y.  417, 447,  46  N.  E.  875,  885, 
follows : 

ir  to  form  a  right  judgment  whether  a  case  be  within  the  equity  of 
It  is  a  good  way  to  suppose  the  lawmaker  present,  and  that  you  have 

this  question :  'Did  you  intend  to  comprehend  this  case?'  Then 
give  yourself  such  answer  as  you  Imagine  he,  being  an  upright  and 

man,  would  have  given.  If  this  be  that  he  did  mean  to  comprehend 
y  safely  hold  the  case  to  be  within  the  equity  of  the  statute,  for, 
do  no  more  than  he  would  have  done,  you  do  not  act  contrary  to  the 
t  In  conformity  thereto." 

y  this  test,  can  we  reach  the  conclusion  that  the  Legislature, 
e  of  the  general  word  "officer,"  intended  to  include  subor- 
j  all  of  the  departments;  that  it  intended  the  corporation 
hould  become  the  adviser  and  counselor  of  every  one  of  the 
I  of  policemen  on  the  force,  even  in  matters  of  purely  private 
The  question  suggests  its  own  answer,  and  makes  further 
I  unnecessary.  The  word  "officer,"  as  used  in  the  section 
arter  now  under  consideration,  clearly  related  to  those  offi- 
were  on  the  same  general  footing  as  the  mayor,  board  of  al- 
borough  presidents,  boards,  departments,  etc.,  and  not  to 
dinate  officers,  which  is  within  the  principle  of  the  rule,  often 
n  the  construction  of  wills,  that  when  certain  things  named 
red  by  a  phrase  which  need  not,  but  might,  be  construed  to 
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include  other  things,  it  will  be  confined  to  articles  of  the  same 
general  character  as  those  enumerated.  Matter  of  Reynolds,  124  N. 
Y.  388,  397,  26  N.  E.  954,  and  authorities  there  cited.  That  it  did 
not  contemplate  personal  service  of  the  officers  is  shown  by  the  fact 
that  he  is  to  counsel  the  board  of  aldermen,  not  individually,  but  col- 
lectively, and  this  is  true  of  the  departments  and  of  the  boards ;  and 
the  fair  construction  of  the  section  is  that  the  corporation  counsel  is 
to  have  charge  of  the  legal  affairs  of  the  city  in  its  corporate  capacity, 
including  the  various  departments  and  officers  who  are  engaged  in 
matters  in  which  the  city,  as  such,  has  a  legal  interest.  This  construc- 
tion relieves  the  statute  of  any  absurdity,  and  manifestly  carriers  out 
the  intent  of  the  Legislature.  See  Riggs  v.  Palmer,  115  N.  Y.  511,  22 
N.  E.  188,  5  L.  R.  A.  340,  12  Am.  St.  Rep.  819.  The  order  appealed 
from  should  be  affirmed,  with  costs. 

Order  affirmed,  wltb  $10  costs  aad  disburBementa.    All  concur. 

(92  App.  DlT.  91.) 

TTLLMAN  et  al.  v.  CAMERON  et  aL 

(Sapreme  Court,  Appellate  Dlrlaion,  Tblrd  Department    Marcb  15,   1904.) 

1.  TEBTAiraNTABT     TBUST     III      PEBSORALTT— LlABIUTT     VOB      BEIfEnCIABIES' 

Debts. 

A  will  bequeathed  all  testatrix's  property,  which  was  wholly  personal. 
In  trust  for  her  husband,  providing  that  when  he  should  desire  to  engage 
In  business,  and  should  give  notice  that  he  desired  the  whole  or  any  part 
of  the  trust  sum.  It  should  be  given  to  him.  Personal  Property  Law 
(Laws  1896,  p.  671,  c  M7)  S  3,  provides  that  the  right  of  the  beneficiary 
to  enforce  performance  of  a  trust  to  receive  the  Income  of  personalty,  and 
apply  It  to  the  use  of  any  person,  cannot  be  transferred,  but  that  the  right 
and  Interest  of  the  beneficiary  of  any  other  trust  may  be  transferred. 
Beld,  that  the  trust  was  such  as  could  be  transferred  by  the  beneficiary, 
and  that  the  title  should  be  deemed  to  vest  In  him,  and  hence  the  trust 
fund  was  liable  for  his  debts. 

2.  Affeai^-Norjoindeb  of  Pabties. 

On  appeal  from  a  Judgment  dismissing  on  Its  merits  the  complaint  in 
an  action  by  creditors  of  the  beneficiary  of  the  testamentary  trust  to 
reach  the  trust  property,  in  which  there  was  no  evidence  that  residuary 
legatees  of  whatever  remained  of  the  trust  fund  at  the  beneficiary's  death 
were  alive  at  the  commencement  of  the  action,  the  complaint  cannot  be 
considered  defective  because  they  were  not  made  parties. 

Houghton,  J.,  dissenting. 

Appeal  from  Special  Term. 

Action  by  Morris  Ullman  and  others  against  Charles  E.  Cameron  and 
another.    Judgment  for  defendants,  and  plaintiffs  appeal.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 

T.  B.  &  L.  M.  Merchant,  for  appellants. 

M,  H.  Kiley,  for  respondent  Charles  E.  Cameron. 

D.  W.  Cameron,  for  respondent  Albert  L.  Cameron. 

PARKER,  P.  J.  The  plaintiffs  in  this  action,  on  July  11,  1901,  re- 
covered a  judgment  against  the  defendant  Charles  E.  Cameron  for 
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ind  seek  to  collect  the  same  from  a  certain  fund  in  the  custody 
Fendant  Albert  L,.  Cameron,  and  which  it  is  claimed  he  holds  as 
>r  said  Charles  E.  Cameron  under  the  will  of  Jane  M.  Cam- 
eased,  who  was  his  wife.  At  the  time  of  her  death  the  fund 
entirely  of  personal  property,  and  the  provisions  of  the  will 
lich  such  trust  is  claimed  are  as  follows: 

I  hereby  give,  devise  and  beqneatli  all  of  my  estate  both  real  and  per- 
jvery  name,  kind  and  nature  whatsoever,  In  trust  for  the  uses  and 
berelnafter  named  to  Albert  L,  Cameron  of  Smlthfleld,  N.  T.,  my 
lerelnafter  named. 

.  I  hereby  will  and  direct  the  said  Albert  Lk  Cameron  to  pay  over  to 
id  Charles  E.  Cameron,  semiannually,  all  of  the  income,  rents.  Issues 
8  of  my  said  estate,  and  so  much  of  said  principal  sum  as  may  be 
for  his  support  and  maintenance  for  and  during  the  term  of  bia 
re. 

I  further  will  and  direct,  that  whenever  the  said  Charles  B.  Cameron 
'e  to  engage  In  any  business  or  enterprise,  and  shall  give  notice  thus 
1  Albert  L.  Cameron,  that  he  desires  the  whole  or  any  part  of  such 
sum  for  such  purpose,  it  is  my  will  and  In  that  case,  I  hereby  direct 
Libert  Cameron  to  pay  over  and  deliver  to  the  said  Charles  E.  Cam- 
mount  so  desired  by  him  out  of  the  principal  sum  so  given  to  him  In 
le  first  clause  hereof." 

ill  further  provided  that  all  of  such  trust  fund  that  remained 
nds  of  the  trustee  after  the  death  of  her  said  husband  should 
ver  by  him  to  certain  residuary  legatees  therein  named, 
st  and  second  clauses  above  quoted,  it  may  be  conceded,  con- 
valid  trust.  Under  subdivision  3  of  section  76  of  the  real 
law  (Laws  1896,  p.  571,  c.  547)  such  a  trust  is  allowed  as  to 
e,  except,  perhaps,  as  to  the  provision  allowing  a  portion  of 
ipal  fund  to  be  annually  applied,  in  the  discretion  of  the  trus- 
id  Cameron's  support,  and  as  to  personal  property  such  a  pro- 
probably  a  valid  disposition  of  the  same.  The  appellant,  how- 
ms  that  the  effect  of  the  third  clause  is  to  vitiate  tiie  whole  be- 
1  render  the  attempted  trust  invalid. 

subject-matter  of  the  trust  had  been  real  estate,  and  if  such 
ase  had  provided  that  whenever  said  Charles  E.  Cameron  de- 
said  trustee  should  pay  over  to  him  the' whole  of  said  trust 
ivould  have  rendered  the  trust  an  invalid  one  under  the  rule 
Wendt  v.  Walsh,  164  N.  Y.  154,  58  N.  E.  2.  The  title  to  the 
aperty,  under  the  provisions  of  sections  72,  73,  and  129  of  the 
erty  law  (pages  570,  579),  would  then  have  vested  in  Charles 
ron  instead  of  in  the  trustee.  The  question  arises  whether, 
e  language  actually  used  in  such  third  clause,  the  same  result 
5t  follow.  Under  section  73,  if  the  intent  of  the  bequest  was 
possession,  as  well  as  the  profits  of  the  fund,  was  to  vest  in 
E.  Cameron,  then  it  should  have  been  made  directly  to  him, 
estate  whatever  vested  in  the  trustee.  So  by  section  72, 
s  E.  Cameron  was  entitled  to  the  possession  of  the  fund  be- 
,  he  must  be  deemed  to  have  the  legal  estate  therein  to  the 
ent  as  the  beneficial  interest  given  him  thereby. 
lie  was  evidently  entitled  to  the  possession  of  such  fund  if  he 
d  it  for  the  purpose  of  engaging  "in  any  business  or  enter- 
id  it  seems  to  me  that  such  a  purpose  is  so  broad  and  so  per- 
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sonal  to  the  beneficiary  that  it  is  equivalent  to  a  direction  that  he  is 
entitled  to  it  whenever  he  asks  for  it.  The  term  of  the  trust  seems 
to  depend  entirely  upon  the  will  of  the  beneficiary.  He  may  end  the 
trust  and  take  possession  absolutely  whenever  he  desired  to ;  that  is, 
whenever  he  notifies  the  trustee  that  he  wishes  the  fund  to  use  in  his 
business.  And,  having  the  right  to  ask  at  any  time,  the  situation 
seems  to  be  practically  like  that  presented  in  Wendt  v.  Walsh,  above 
cited. 

But  the  property  disposed  of  by  the  will  was  personal  property  only, 
and  the  further  question  is  presented  whether  a  similar  principle  should 
be  applied  to  it.  Had  the  bequest  been  such  as  is  contained  in  the 
first  and  second  clauses  only,  under  the  provisions  of  section  3  of 
the  personal  property  law,  so  much  of  the  income  as  was  needed  for 
the  support  of  the  beneficiary  and  his  family  could  not  be  reached  by 
his  creditors,  but  the  surplus  might  be  so  reached.  See,  also,  Tolles 
V.  Wood,  99  N.  Y.  616, 1  N.  E.  251 ;  Hallet  v.  Thompson,  5  Paige,  583 : 
Wetmore  v.  Truslow,  51  N.  Y.  338;  Williams  v.  Thorn,  70  N.  Y. 
270;  Schenck  v.  Barnes,  156  N.  Y.  316,  320,  50  N.  E.  967,  41  L.  R.  A. 

395- 

But  the  third  clause  so  completely  changes  the  character  of  the 
trust  that,  as  suggested  above,  it  substantially  becomes  a  mere  naked 
trust,  and,  as  provided  in  such  third  section,  it  becomes  such  an 
"other  trust"  as  may  be  transferred  by  the  beneficiary,  and  hence  is  ap- 
plicable to  the  claims  of  his  creditors.  Williams  v.  Thorn,  70  N.  Y. 
270,  278.  It  is  not  protected  by  the  provisions  of  such  (hird  sec- 
tion, and  in  analogy  to  the  rule  laid  down  in  the  real  property  law,  the 
title  should  be  deemed  to  vest  in  the  beneficiary,  and  not  in  the  trus- 
tee.   In  Hallett  v.  Thompsc«i,  5  Paige,  on  page  587,  it  is  said : 

"It  te  very  obyions  from  the  terms  In  which  the  bequest  was  made  that  the 
object  of  the  testatrix  was  not  to  secure  to  the  legatee  a  support  and  main- 
tenance out  of  the  Interest  or  Income  of  a  trust  fund  which  should  be  inalien- 
able by  the  cestui  que  trust,  in  analogy  to  the  provision  before  referred  to  in 
relation  to  a  similar  trust  to  receive  the  rents  of  real  estate  for  the  same  ob- 
ject. On  the  contrary,  it  was  an  attempt  to  give  to  the  legatee  an  absolute 
and  uncontrollable  interest  in  personal  estate,  and  at  the  same  time  to  prevent 
its  being  subject  to  the  usual  Incidents  of  such  an  absolute  right  to  property, 
so  far  as  the  rights  of  creditors  are  concerned.  This  cannot  be  done  con- 
sistently with  public  policy  or  the  settled  rules  of  law." 

Hence  I  conclude  that  the  property  in  question  belonged  to  the 
beneficiary,  and  was  liable  for  his  debts. 

It  is  further  urged  that  the  residuary  legatees  named  in  such  will 
were  necessary  parties,  and  that,  not  having  been  jcnned  in  this  ac- 
tion, it  cannot  be  maintained  by  the  plaintiff.  Although  that  defense  is 
set  up  in  the  answer,  there  is  no  evidence  in  the  case  that  either  of 
such  legatees  was  living  at  the  time  of  the  commencement  of  this  ac- 
tion, and  the  trial  judge  has  made  no  finding  of  fact  nor  of  law  upon 
that  question.  He  has  placed  his  decision  upon  the  sole  ground  that 
the  beneficiary  had  no  property  in  the  fund  sought  to  be  reached. 

A  defense  that  necessary  parties  are  not  j'oined  is  in  the  nature  of  a 
plea  in  abatement,  and,  like  all  issues  tendered,  it  must  be  proven. 
We  cannot  now  hold  that  the  complaint  ought  to  have  been  dismissed 
because  the  residuary  legatees  named  in  the  will  were  not  made  par- 
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e  do  not  know  that  either  of  them  was  living  when  the 
Qmmenced.  Concede  that  no  judgment  should  be  ren- 
t  the  validity  of  this  trust  unless  such  residuary  legatees, 
essors,  are  before  the  court,  nevertheless  the  fact  that 
jt  made  parties  cannot  be  invoked  upon  this  appeal  to 
iecision  made  by  the  trial  judge,  which  dismisses  this 
on  the  merits. 

aent  should  be  reversed,  with  costs,  and  a  new  trial 
1  costs  to  the  appellants  to  abide  the  event,  which  will 
trustee  an  opportunity  to  have  such  residuary  legatees 
id  such  a  judgment  rendered  as  will  be  binding  upon  them 
ion  to  himself.    All  concur,  except  HOUGHTON,  J.,  dis- 


i3&) 
JERSEY  STEEL  &  IRON  CO.  v.  ROBINSON  et  al. 

tort.  Appellate  Dlvlsioo,  First  Department    March  18,  1904.) 

LiENB— Ahounts  Dub— Completion  of  Wobk  bt  Owheb— De- 

BOH  CORTBACT  FbICE. 

ictor  agreed  to  erect  a  ballding  for  the  actual  cost  of  labor  and 
and  5  per  cent  In  addition,  not  to  exceed  a  certain  sum.  Pay- 
re  to  be  made  from  time  to  time  equal  to  90  per  cent  of  the 
abor  and  materials  furnished,  and  214  per  cent  on  account  of 
n,  and  the  balance  after  the  work  was  completed.  The  con- 
iled  to  complete  the  work,  and  the  owner  finished  it  himself. 
:  mechanics'  liens  could  attach  only  to  the  90  per  cent  and  2\ti 
till  the  work  was  completed,  and  then  only  to  the  additional 
)und  due  after  deducting  from  the  original  contract  price  the 
'  completing  the  work. 

m  Judgment  on  Report  of  Referee. 

the  New  Jersey  Steel  &  Iron  Company  against  Andrew  J. 

1  another.    From  a  judgment  in  favor  of  plaintiff,  defend- 

5.  Kinney  appeals.    Modified. 

Y.  Supp.  577 ;  69  N.  Y.  Supp.  728 ;  77  N.  Y.  Supp.  547 ;  83 

fore  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
)'BRIEN.  and  LAUGHUN,  JJ. 

n  Benschoten,  for  appellant. 

5on,  for  respondent  New  Jersey  Steel  &  Iron  Co. 

.  Martin,  H.  D.  Baldwin,  Edward  J.  Patterson,  and  Fred- 

1,  for  respondents  Andrew  J.  Robinson  and  others. 

JNT,  P.  J.  This  action  was  brought  to  foreclose  a  me- 
upon  prc^rty  owned  by  the  defendant  Francis  S.  Kinney, 
the  5th  of  June,  1899,  the  defendant  Kinney  made  a  con- 
le  defendant  Robinson,  whereby  Robinson  was  to  erect 
ngs  upon  property  of  said  Kinney  situate  at  the  northwest 
adison  avenue  and  Fifty-Sixth  street.  The  plaintiff  and 
le  other  defendants,  having  supplied  material  and  per- 
:  upon  these  buildings,  filed  liens  against  the  property, 
led  to  comply  with  his  contract,  and  made  an  assignment 
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fw  flie  benefit  of  creditors,  and  under  the  terms  of  said  OMitract  the 
defendant  Kinney  completed  the  buildings  himself.  At  the  time  of  tlie 
assignment  by  Robinson  the  sum  of  $70,761.90  had  been  earned  under 
the  contract,  but  was  not  payable  by  its  terms;  and  when  the  work 
was  completed  by  Kinney,  some  13  months  after  Robinson's  failure, 
this  unpaid  remainder  of  the  contract  price  exceeded  the  expense  in- 
curred by  Kinney  in  finishing  the  work  by  (he  sum  of  $58,398.76 ;  and 
the  question  presented  upon  this  appeal  is  whether  the-  liens  filed  at- 
tached to  the  $70,761.90  which  had  been  earned  under  the  contract  at 
the  date  of  Robinson's  assignment,  or  only  to  the  $58,398.76  which  re- 
mained due  after  the  completion  of  the  work. 

By  reference  to  the  contract,  it  will  be  seen  that  but  a  small  part  of 
the  $70,761.90  earned  under  the  contract  was  payable  at  the  time  of  the 
assignment  by  Robinson.  The  terms  of  the  contract  were  that  tbe  sum 
to  be  paid  by  the  owner  to  the  contractor  "for  said  work  and  materials 
shall  be  die  actual  cost  of  labor  and  materials,  meaning  the  actual 
amount  (without  addition  or  discounts  of  commissions)  necessarily 
paid  by  the  contractor,  and  in  addition  thereto  five  percentum  (5%) 
upon  such  cost  But  the  contractor  agrees  as  part  of  tiiis  contract  that 
the  total  amount  to  be  paid  to  him  for  cost  of  the  entire  work,  includ- 
ing the  5%  paid  him  for  his  services,  shall  not  exceed  the  sum  of  three 
hundred  and  seventeen  thousand  three  hundred  and  ten  dollars  ($317,- 
310),  *  *  *  and  that  such  sum  shall  be  paid  in  current  funds 
by  the  owner  to  the  contractor  in  installments,  as  follows :  From  time 
to  time  during  the  progress  of  the  work,  in  amounts  equal  to  ninety  per 
cent  of  the  value  of  materials  furnished  and  labor  performed,  as  may 
be  certified  by  the  architects,  and  in  addition  to  this  amount  not  to  ex- 
ceed two  and  a  half  per  cent,  on  the  cost  of  said  labor  and  materials 
furnished  as  paj^ment  on  account  of  contractor's  commission  for  his 
services.  The  final'  payment  to  include  the  balance  due  the  contractor 
for  all  labor  and  materials  furnished  and  for  his  commission  for  serv- 
ices, but  in  no  case  is  this  total  amount  to  exceed  the  guarantee  limiting 
cost  of  the  entire  work — namely,  three  hundred  and  seventeen  thousand 
three  himdred  and  ten  dollars  ($317,310).  The  final  payment  shall  be 
made  within  thirty  days  after  this  contract  is  fulfilled. 

The  referee  has  found  that  the  defendant  Robinson  performed  all 
the  conditions  of  said  contract  until  the  7th  of  March,  1900,  when  he 
failed  in  business,  and  thereafter  ceased  to  do  any  work  on  the  build- 
ings, and  that  Kinney,  as  provided  in  the  ccmtract,  entered  upon  the 
premises  and  took  possession  of  the  same  and  completed  the  work.  He 
also  found  that  on  the  7th  of  March,  1900,  the  price  and  value  of  the 
materials  theretofore  furnished  and  the  labor  theretofore  performed  by 
the  defendant  Robinson  upon  the  property  w^as  $134,438.79,  and  his 
agreed  commission  of  5  per  cent  thereon  was  $6,721.94,  making  a  total 
of  $141,160.73.  He  also  found  that  the  total  amount  of  the  payments 
theretofore  made  by  Kinney  to  and  for  account  of  Robinson  was 
$70,3^.83,  leaving  $70,761.90  earned  upon  the  contract 

It  is  to  be  observed  that  by  the  terms  of  the  contract  but  90  per  cent 
of  the  labor  performed  and  materials  furnished  was  to  be  paid  to  Rob- 
inson from  time  to  time  as  the  work  progressed,  and  2^  per  cent  of 
his  commission  upon  the  same.    Therefore,  under  the  contract,  at  the 
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time  of  the  filing  of  these  liens  there  was  due  from  the  owner  to  Robin- 
son only  the  sum  of  $53,967.85,  which  sum  is  arrived  at  as  fdlows: 
Value  of  materials  and  labor,  $134438.79;  90  per  cent,  of  this  is 
$121,004.91 ;  add  2y»  per  cent,  on  account  of  commissions,  $3,360.97; 
making  the  whole  amount  due  and  payable,  $124,365.88 ;  iErom  which 
deduct  payments,  $70,398.83 ;  leaving  $53,967.85,  payable  under  the 
contract ;  and  no  more  money  would  become  due  to  him  under  the  con- 
tract before  its  final  completiwi,  Kinney  having  the  right  to  fulfill  the 
contract  and  charge  Robinson  with  the  expense  thereof. 

Under  these  circumstances,  the  liens  could  only  attach  to  this  sum  of 
$53,967.85,  and  whatever  might  become  due  over  this  sum  in  the  com- 
pletion of  the  contract.  The  amount  which  remained  unpaid  upon  the 
contract,  in  excess  of  the  90  per  cent,  and  2j4  per  cent  payable  there- 
under as  the  work  processed,  was  a  security  to  the  owner  against  any 
failure  on  the  part  of  the  contractor  to  complete  his  contract,  and  the 
owner  could  not  be  deprived  of  that  securit}'  which  he  had  provided  for 
in  his  contract  by  the  mere  fact  of  the  contractor  failing  to  complete 
his  contract,  and  his  creditors  filing  liens  against  the  property.  The 
result  of  the  contrary  view  would  be  to  deprive  the  owner  of  the 
security  which  he  intended  to  and  did  take  against  the  failure  of  the 
contractor  to  complete  his  contract,  by  providing  that  but  a  portion  of 
the  amount  earned  under  the  contract  should  become  due  until  its  com- 
pletion. The  owner  had  a  right  to  take  security  for  the  performance  of 
the  ccMitract,  and  he  cannot  be  deprived  of  such  security.  It  would 
seem,  therefore,  that  the  only  fund  to  which  the  liens  could  apply  would 
be  this  sum  and  such  additional  sums  as  became  due  and  payable  under 
die  contract 

It  is  admitted  that  all  of  the  money  remaining  tmpaid  under  the 
contract  above  said  sum  of  $53,567.85  was  used  in  uie  completion  of  the 
contract,  except  $4430.91,  leaving  due  and  payable  under  the  whole 
contract  $58,398.76.  We  think,  therefore,  that  the  judgment  should  be 
modified  by  limiting  the  liens  to  the  fund  of  $58,3918.76  remaining  due 
upon  the  contract  after  completion.  It  would  seem,  in  view  of  the  fact 
that  the  figures  which  have  been  referred  to  are  conceded  by  both  sides, 
that  there  is  no  necessity  for  a  new  trial.  A  judgment  may  therefore 
be  framed  in  accordance  with  this  opinion.  No  costs  of  appeal  to  either 
party.    All  ccMicur ;  LAUGHLIN,  J.,  in  result 


WESTCHESTER  GOLF  CLUB  v.  PINKNET. 

(Supreme  Conrt  Appellate  Term.    Marcb  11,  1004) 

1.  Clubb— Mkubebship— Tkbiukatior— NxcEsarrr  roB  Clxtb  AcnoR. 

Where  by-Iawe  of  a  club  provided  that  no  resignation  shoald  be  accepted 
imtll  tbe  member  bad  dlscbarged  all  Indebtedness  and  given  written  notice 
of  bis  intention  to  resign  before  tbe  end  of  tbe  half  year,  and  fmrtber  pro- 
Tided  for  notifying  members  of  their  Indebtedness,  and,  "unless  the  same 
shall  have  been  paid  within  30  days  thereafter,  such  name  shall  be  dropped 
from  the  roll  of  members  by  the  board  of  governors,"  the  membership  of 
one  in  arrears  did  not  terminate  ipso  facto,  without  action  of  the  board  of 
governors. 
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2.  Same— Election  to  Dbop  Membeb— Notice. 

Where  a  club's  by-laws,  in  effect,  gave  It  the  option  of  dropping  a  mem 
ber  In  arrears,  by  action  of  the  board  of  governors,  or  retaining  his  nam 
on  the  rolls.  Its  action  in  notifying  a  dellnqaent  member  that  he  would  b 
dropped,  nnless  be  paid  bis  dues  before  a  date  named,  sofBclently  indicate 
Its  election  to  drop  blm,  and  Jnstlfled  him  In  assuming  that  he  bad  br« 
dropped,  without  seeing  to  It  that  the  board  of  governors  acted  In  du 
form ;  and  he,  relying  In  good  faith  on  that  assomption,  could  not  be  bel 
liable  for  subsequently  accruing  dues. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis 
trict. 

Action  by  the  Westchester  Golf  Club  against  Cornelius  S.  Pinkne; 
From  a  judgment  for  plaintiff  for  less  than  the  amount  claimed,  it  af 
peals.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and  M< 
CALL,  JJ. 

Walter  L.  Bunnell,  for  appellant. 

Zizinia  &  Moran  (Paul  T.  Zizinia,  of  counsel),  for  respondent 

GIEGERICH,  J.  The  amount  involved  in  this  action  is  small,  tl 
plaintiff  claiming  only  $63 ;  but  the  question  presented  is  one  of  qui 
general  interest,  and  must  have  arisen  frequently  before,  though  th 
seems  to  be  the  first  time  it  has  been  brought  to  court  for  decision,  eith 
in  this  or  any  other  state. 
The  facts  are  presented  in  an  agreed  statement,  and  are  as  follow 
The  plaintiff  is  an  incorporated  club,  of  which  the  defendant  w 
a  member.  Prior  to  May  i,  1902,  the  dues  of  the  club  were  $24  p 
year,  payable  semiannually  on  the  ist  days  of  May  and  Novemb< 
After  May  i,  1902,  the  dues  were  increased  to  $34  per  year,  payat 
semiannually  on  the  same  dates  as  before.  In  1901  the  defendant  f 
into  arrears,  not  having  paid  the  semiannual  dues  of  $12  cbi  Novemt 
1st  of  that  year.  Several  times  thereafter  he  was  notified  by  t 
plaintiff  of  this  indebtedness,  and  finally,  in  March,  1902,  he  receiv 
a  further  statement  of  his  indebtedness  to  the  club,  with  the  folio 
ing  notice  written  thereon  in  red  ink : 

"If  this  account  Is  not  paid  on  or  before  the  day  of  ,  V. 

[which  date  was  prior  to  May  1,  1902],  you  will  be  dropped  from  the  t 
without  further  notice." 

The  defendant  made  no  answer  to  this,  and  never  formally  resigr 
from  the  dub. 
The  following  are  extracts  from  the  plaintiff's  by-laws: 

Article  3,  S  8:  "No  resignation  of  a  member  shall  be  accepted  until  he  al 
have  discharged  his  entire  Indebtedness  to  the  club." 

Article  6,  5  4 :  "A  member  desiring  to  withdraw  from  the  club  must  sigi 
his  Intention  in  writing  to  the  Hon.  secretary  before  the  first  day  of  May 
November,  as  the  case  may  be,  otherwise  he  shall  be  liable  to  pay  his  sc 
annual  dues  for  the  succeeding  half  year." 

Article  8,  5  2:  "The  name  of  any  member,  who  shall  fall  to  pay  any 
which  may  be  Imposed  upon  him,  or  whose  dues  ledger  or  house  charges  s) 
be  in  arrears,  for  fifteen  days  after  notice  In  writing  by  the  Hon.  treasure 
the  amount  of  such  indebtedness,  shall  be  posted,  together  with  the  amc 
thereof,  on  the  bulletin  board  of  the  clubhouse.  The  Hon.  treasurer  s 
forthwith  notify,  in  writing,  every  member  so  posted  of  the  amount  of  his 
or  indebtedness,  and  unless  the  saiue  shall  have  been  paid  within  thirty  c 
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aame  shall  be  dropped  from  the  roll  of  members  by  the  board 


itatement  of  facts  then  proceeds  as  follows : 

it  the  defendant,  relying  upon  such  notice  and  upon  the  pro- 
r-law8  as  above  set  forth,  assumed  that  the  plaintiff  would 
the  club  In  accordance  with  its  notice,  and  thereafter  said 
ring  that  he  was  no  longer  a  member  of  said  club,  did  not 
J  resignation  therefrom,  nor  did  he  ever  again  avail  himself 
Ivlleges  of  the  club ;  that  the  dub  did  not  drop  defendant's 
lid  roll ;  that  from  the  Ist  day  of  November,  1901,  to  the  Ist 
r,  1903,  plaintiff  has  at  all  times  treated  the  defendant  as  a 
:lub,  has  90  considered  him,  and  from  time  to  time  during  said 
defendant  a  statement  showing  the  balance  due,  according  to 
!  club,  up  to  the  date  of  such  statement,  the  last  statement 
ce  due  plaintlfl  from  defendant  of  $63.  None  of  said  notices 
r  defendant" 

nt  concedes  he  is  liable  for  $12,  with  interest  from  No- 
[,  while  the  plaintiff  claims  $63  principal  and  $5.38  in- 

;rms  of  the  contract  between  the  parties,  as  set  forth  in 
irisions  of  the  by-laws,  the  defendant,  of  his  own  «ct, 
:  any  act  of  the  club,  could  sever  his  membership,  and 
■  for  further  dues,  only  by  paying  his  entire  indebted- 
ind  by  presenting  his  resignation.  Until  he  should  do 
fs,  the  club  could  hold  him  for  the  regular  dues,  wheth- 
limself  of  its  privileges  or  not.  The  club,  on  the  other 
member  fell  into  arrears,  had  an  option  either  to  drop 
rolls  in  the  manner  provided,  in  which  event  it  could 
ourse,  only  for  the  dues  accrued  up  to  that  time,  or  it 
rom  such  action,  keep  him  on  the  rolls,  and  hold  him 
equently  accruing  dues.  The  defendant  contends  that 
lail  be  dropped"  make  that  provision  mandatory,  and 
bership  of  the  one  in  arrears  terminates  ipso  facto, 
ly  action  of  the  board  of  governors.  The  fact  that  pro- 
ssly  made  for  action  by  the  board  sufficiently  repels  this 

our  opinion,  notwithstanding  the  imperative  form  of 
oyed.  This  case  is  quite  different  in  the  provisions  to 
rom  McDonald  v.  Ross-Lewin,  29  Hun,  87.  There  the 
led,  if  any  member  neglected  to  pay  dues  and  assess- 
red,  "that  then  and  in  such  case  such  membership  shall 
Tmine  at  once  without  notice."  Our  view  that  the  de- 
bership  was  not  terminated  by  the  mere  fact  of  his  de- 

without  any  act  of  the  board,  is  in  accordance  with 
ide  in  Medical  &  Surgical  Society  v.  Weatherby,  75  Ala. 
ase  the  by-laws  provided  that  the  first  regular  meeting 
d  be  a  meeting  for  the  revision  of  the  roll,  at  which 
urer  should  report  the  names  of  all  delinquent  mem- 
at  that  meeting  all  such  names  should  be  immediately 
icken  from  the  rolls.  It  was  held  that  such  action  at 
neeting  in  dropping  the  relator  was,  in  the  absence  of 
or  constructive,  to  him,  unwarranted,  and  he  was  rein- 
lamus. 
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But,  though  the  defendant's  membership,  and  consequent  rig 
and  liabilities,  would  not  cease  by  the  mere  fact  of  his  being  in 
rears,  without  more,  but,  on  the  contrary,  some  act  on  the  part 
the  plaintiff  was  necessary  to  accomplish  that  result,  still  we  think 
act  of  the  club  in  sending  the  defendant  notice  that  he  would 
dropped,  unless  he  paid  the  dues  before  the  date  named,  waj 
sufficient  indication  of  its  election,  and  warranted  him  in  assum 
that  the  intention  so  declared  had  been  followed  by  the  proper  r( 
lution  of  the  board  of  governors.  That  he  was  legally  justified  in  m 
ing  such  assumption  is  the  only  finding  necessary  to  make  in  or 
to  sustain  the  jud^^ment.  The  ninth  paragraph  of  the  stipulal 
makes  this  the  crucial  question  of  the  case,  in  the  following  langu< 
viz. :  If  the  defendant  "was  legally  justified  in  assuming  that  he 
ceased  to  be  a  member  of  said  club  on  and  after  the  ist  day  of  ^ 
1902,  then  the  plaintiff  can  recover  only  the  sum  of  $13.44,"  being 
amount  of  the  judgment  rendered  by  the  court  below.  There  car 
no  question  but  that  the  notice  was  sent  by  authority  of  the  club.  ] 
ther  can  there  be  any  question  of  the  fact  of  the  defendant's  relis 
on  such  notice,  nor  of  his  good  faith  in  so  relying;  this  being 
mitted  by  the  seventh  paragraph  of  the  stipulation,  above  quoted, 
being  thus  admitted  that  the  defendant  in  fact  and  in  good  i 
assumed  that  he  would,  as  notified,  be  legally  dropped  from  mem 
ship,  it  is  difficult  to  perceive  why  he  should  not  be  held  to  1 
been  "legally  justified  in  assuming  that  he  had  ceased  to  be  a  men 
of  the  club  on  and  after  the  ist  day  of  May,  1902."  He  was 
bound  to  see  to  it  that  he  was  dropped  from  the  roll  of  mem 
by  the  board  of  governors  in  due  form.  Therefore  the  judgr 
should  be  affirmed,  but,  under  the  terms  of  the  stipulation,  witl 
costs. 

Judgment  affirmed,  without  costs.    All  concur. 


(92  App.  Dlv.  456.) 

GRAVES  ELEVATOR  CO.  v.  JOHN  H.  PARKER  CO.  et  aL 

(Supreme  Court,  Appellate  DivlsioD,  First  Department    March  18,  19(M 

1.  Pleading — AKEHDiixnT. 

Plaintiff,  In  an  action  on  a  contract  for  doing  work  and  furnishing 
terial,  alleged  performance,  and  on  trial  before  a  referee  sought  to  ai 
so  as  to  allege  partial  performance  and  a  waiver  by  defendant  as  ti 
part  not  performed.  Amendment  was  offered,  when  plaintiffs  offered 
proofs.  Defendants  did  not  claim  to  hare  been  surprised,  and  ha( 
portunltr,  at  subsequent  sessions,  to  meet  the  case  made  bj  plain 
Held,  that  the  amendment  was  properly  allowed. 

2.  BtmcDiNO  CoNTBACT— AncHrrEor'B  Appboval— Subcontbact. 

Where  a  subcontractor  agreed  to  furnish  material  and  labor  to  be  ( 
factory  to  the  contractor  and  architect,  the  furnishing  of  a  certiflca 
satisfactory  completion  by  the  architect  to  the  contractor,  under  v 
the  latter  received  the  contract  price,  was  a  sufficient  compliance  wltl 
provisions  of  the  subcontract  requiring  the  architect's  approval. 

8.    SAUE — EXTBA  WOBK. 

Where  a  subcontractor  agreed  to  furnish  the  materials  and  do  the 
Ing  and  plastering  work  shown  on  tbe  plans  and  called  for  In  the  sp 
cations,  necessary  to  complete  the  building,  he  could  not  recover  as  < 
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rork  wblcb  he  was  ordered  to  do  as  a  part  of  the  contract  by 
:tor  and  architect,  though  it  was  rendered  necessaiy  by  Imper- 
tbe  work  of  the  contractor. 

JBB  TO  FXBrOBU. 

I  building  contract  was  completed  to  the  aatlsfactlon  of  the 
and  the  contract  price  paid  to  the  contractor,  he  could  not 
lent  to  a  subcontractor  on  the  ground  that  the  work  thereunder 
ine  In  accordance  with  the  subcontract 

n  Judgment  Entered  on  Report  of  Referee- 

the  Graves  Elevator  Company  against  John  H.  Parker 

I  others.     From  a  judgment  in  favor  of  defendants,  AI- 

nd  others,  and  against  the  first-named  defendants,  they 

ified. 

fore  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 

EN,  and  INGRAHAM,  JJ. 

tretch,  for  appellant  John  H.  Parker  Co, 
aenherr,  for  respondents. 

VM,  J.  The  question  presented  upon  this  appeal  involves 
:he  respondents  (defendants)  to  recover  from  the  appel- 
idants)  the  balance  due  upon  a  contract  made  for  plaster- 
',  which  was  in  course  of  erection  by  the  appellants  for  the 
^ork.  The  respondents  filed  a  lien  against  the  amount 
)pellants  from  the  city,  and  the  appellants  subsequently 
d  upon  which  the  Hen  was  discharged,  and  the  question 
as  to  the  right  of  the  respondents  to  recover  from  the 
;  balance  due  upon  the  contract. 

r  of  the  respondeuits,  which  was  served  upon  the  appel- 
1  complete  performance  of  the  contract.  All  of  the  issues 
were  referred  to  a  referee,  and  after  one  of  the  respond- 
1  called  as  a  witness,- and  it  appeared  that  they  had  not 
ed  their  contract,  an  application  was  made  to  the  referee 
answer  by  setting  up  that  the  contract  had  been  perform- 
in  exceptions  specified,  of  which  performance  was  waived 
ints.  This  amendment  was  allowed,  to  which  the  appel- 
1,  claiming  that  the  referee  had  no  power  upon  the  trial 

an  amendment.  There  was  no  claim  of  surprise.  The 
trial  before  a  referee.  The  amendment  was  made  when 
Its  offered  their  proof,  and  it  is  not  claimed  but  that  the 
d  ample  opportunity  at  subsequent  sessions  of  the  refer- 
the  case  presented  by  the  respondents, 
he  referee  had  power  to  allow  the  amendment.    The  ac- 

contract  by  which  the  appellants  agreed  to  pay  to  the  re- 
um  of  money  for  furnishing  the  material  and  doing  cer- 
the  construction  of  this  building.  Whether  the  right  to 
)ased  upon  a  complete  performance  of  the  contract  or  a 
with  the  exception  of  certain  particulars,  the  perform- 

was  waived  by  the  appellants,  did  not  change  the  cau&«  of 
ich  a  recovery  was  sought.  The  cause  of  action  was  still 
:ract,  to  recover  the  amount  due  under  it  The  court  has 
)w  an  amendment  upon  the  trial  where  the  ar^endment 
;tantially  change  the  cause  of  action  to  which  Itie  amend- 
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ment  relates;  and,  as  this  cause  of  action  was  not  at  all  chan^ 
by  the  amendment,  there  can  be  no  doubt,  we  think,  but  that  it  v 
within  the  power  of  the  referee  to  allow'  it. 

By  the  contract  which  is  the  basis  of  this  cause  of  action  the 
spondents  agreed  "to  furnish  the  materials  for  and  do  all  the  lathi 
and  plastering  work  shown  on  plans  and  called  for  in  the  specifi 
tion^  necessary  to  complete  the  building  known  as  Museum  Building 
Power  House,  in  Bronx  Park,  N.  Y.     *     *     *.     All  the  materi 
and  labor  to  be  satisfactory  to  R.  W.  Gibson,  architect,  and  John 
Parker  Company ;"  and  the  respondents  further  agreed  to  do  al!  n 
essary  cutting,  drilling,  and  patching  in  connection  with  other  r 
chanics,  and  to  remove  from  the  premises,  from  time  to  time  as 
rected,  all  dirt  and  rubbish  caused  by  their  work,  and  for  this  the 
pellants  agreed  to  pay  the  sum  of  $15,700.    The  contract  between 
appellants  and  the  city  specified  the  plastering  to  be  done,  and  it  \ 
the  necessary  plastering  called  for  by  this  contract  that  the  respo 
ents  agreed  to  do  and  for  which  they  were  to  be  paid.    After  the 
spondents  had  completed  their  work,  and  the  contract  between  the 
pellants  and  the  city  had  been  completed  by  the  appellants,  the  an 
tect  gave  the  appellants  a  certificate  which  in  effect  stated  that 
work  called  for  by  the  contract  with  the  city  had  been  performed 
required  by  the  contract  and  in  a  satisfactory  manner,  and  under  it 
appellants  received  from  the  city  the  contract  price.    We  think  t 
this  was  a  sufficient  compliance  with  the  provisions  of  the  contract 
tween  the  appellants  and  the  respondents  as  to  the  approval  of 
architect,  and  that  the  respondents  were  entitled  to  recover,  subj^ 
of  course,  to  proof  that  the  portions  of  the  contract  not  performed 
the  respondents  had  been  waived  by  the  appellants,  or  that  the  w 
had  been  accepted  by  them  as  a  complete  performance  of  the  c 
tract. 

The  only  serious  question  presented  is  as  to  the  correctness  of 
allowance  made  by  the  referee  for  the  uncompleted  work  and  for  w 
was  alleged  to  be  extra  work.  The  referee  disallowed  several  cla 
made  by  the  respondents  for  extra  work ;  but,  as  there  is  no  appeal 
the  respondents  from  the  judgment,  the  correctness  of  the  find 
of  the  referee  in  this  respect  need  not  be  considered.  The  refe 
found  that  prior  to  the  filing  of  their  notice  of  lien  the  responde 
had  substantially  performed  their  contract,  except  in  certain  part: 
lars  as  to  which  performance  was  waived  by-  both  the  appellants 
the  city;  that  the  respondents  were  compelled  to  do  extra  work 
furnish  some  extra  materials  in  and  about  the  work  which  they  w 
required  to  do  by  their  contract,  which  extra  work  and  mater 
were  rendered  necessary  by  the  acts  and  facts  for  which  the  John 
Parker  Company  was  responsible  as  between  them  and  the  responde 
The  referee  then  allowed  the  contract  price  also  for  certain  extra  w 
which  was  admitted  by  the  appellants,  and  for  certain  extra  plaster 
caused  by  defective  brickwork  and  construction,  or  made  necessarj 
water  or  frost,  aggregating  $503.30.  For  this  sum  of  $503.30  I  do 
think  the  appellants  are  responsible.  The  allowance  is  based  u 
the  testimony  of  one  of  the  respondents,  and  it  was  claimed  t 
this  extra  plastering  was  made  necessary  by  the  imperfect  mar 
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brickwork  or  the  columns  for  the  building  had  been  con- 
1  other  faults  in  construction  which  required  more  plas- 
the  respondents  considered  they  were  bound  to  furnish, 
contract  the  respondents  were  to  do  all  plastering  re- 
■mplete  the  building,  and  the  claim  of  the  appellants  was 
pondents  were  required  to  do  this  work  under  the  con- 
lat  in  pursuance  of  that  claim  they  did  the  work.  One 
ndents  testified  in  relation  to  this  work : 

r.  John  H.  Parker's  attention  to  It — Mr.  Brooks'  attention  to  It — 
hat  It  was  not  right  to  ask  me  to  put  on  that  much  mortar,  and 
do  It,  and  I  worked  back  from  that  point.  Afterwards  I  was 
It  •  •  •  I  was  obliged  to  do  It  on  orders  from  the  Pnrker 
orders  from  the  architect,  and  always  a  club  held  by  contractors 
hold  your  payments  up  if  you  do  not  do  as  they  want" 

ntract  the  respondents  were  required  to  obey  the  orders 
ect  as  to  the  work  that  they  were  to  do,  and  having  done 
5  be  done  under  the  contract,  considering  the  form  of  the 
1  specifications,  they  cannot  now  claim  that  it  was  extra 
hey  were  required  to  do  under  the  contract.  It  is  not 
the  respondents  were  ordered  to  do  this  as  extra  work  by 
Dpellants  or  the  architect,  but  that  they  were  required  to 
portion  of  their  work  under  the  contract,  and  they  ac- 
that  and  did  the  work.  The  contract  itself  requires  that 
ents  should  do  all  the  plastering  to  be  done  in  the  con- 
this  building.  I  can  find  no  provision  in  either  the  con- 
n  the  appellants  and  the  respondents,  or  that  between  the 
nd  the  city,  which  allows  the  respondents  to  claim  as 
he  plastering  that  was  made  necessary  by  the  construction 
ng.  I  think,  therefore,  that  this  claim  for  $503.30  should 
d. 

nation  of  the  testimony  does  not  show  that  the  respond- 
ntitled  to  a  greater  allowance  than  that  made  by  the  ref- 
appellants  insist  that  the  respondents  should  not  be  al- 
over  under  the  contract,  as  the  referee  has  found  that  they 
rely  complete  the  contract.  But  the  respondents  did  the 
appellants  accepted  that  work,  and  presented  it  to  the  city 
mce  with  their  contract  with  the  city,  received  the  certifi- 
architect  that  their  contract  had  been  performed,  and  re- 

the  city  the  contract  price  which  the  city  was  to  pay 
mance  of  their  contract.  Under  such  conditions,  the  con- 
has  accepted  the  work  of  his  subcontractor,  and  upon  that 
3  a  certificate  from  the  architect  that  the  main  contract 
ted,  and  received  the  contract  price,  is  not  in  a  position 

the  subcontract  was  not  completed  in  accordance  with 
id  specifications  of  the  original  contract.  It  is  true  that 
contractor  would  not  be  required  to  pay  his  subcontractor 
jtter  could  prove  a  substantial  compliance  with  the  con- 
pon  proof  of  a  substantial  compliance  so  far  as  the  same 

upon  by  the  original  contractor,  with  an  allowance  for 
work  as,  with  the  acquiescence  of  the  original  contractor, 
,  no  injustice  is  done,  and  no  rule  of  law  prevents  a  re- 
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covery.  There  was  evidence  in  this  case  to  sustain  the  finding  of  the 
referee  that  a  complete  performance  of  this  contract  by  the  respond- 
ents was  waived,  or  that  the  changes  that  were  made  were  made  un- 
der conditions  which  would  justify  a  finding  that  they  were  con- 
sented to  by  the  appellants,  and  the  appellants  were  amply  protected 
by  the  allowance  that  was  made  for  the  work  that  was  not  com- 
pleted. 

We  think, .  therefore,  that  the  judgment  should  be  modified  by 
reducing  the  judgment  as  entered  to  the  sura  of  $3,647.84,  and  as  thus 
modified  it  should  be  afibmed,  without  costs  of  this  appeal.  All  con- 
cur. 


BLOCK  y.  SHERRY. 
(Supreme  Court,  Appellate  Term.    March  11, 1004.) 

1.  IRRKKKPXBS— REETTAUBANTa— LlABILITT  FOB  SeBTANT'B  NsaUOEIICK. 

While  the  strict  rules  governing  the  liability  of  hotel  and  inn  keepers  do 
not  apply  to  restaurant  keepers,  the  latter  are  nevertheless  liable  for 
damages  cansed  by  the  negligence  of  their  servants  while  in  the  conduct 
of  the  buslnees  for  which  they  are  employed. 

2.  Sake— NBOLiaBNCB— What  CoirsnTimB. 

Whether  spilling  a  glass  of  water  on  a  guest  by  a  waiter  In  a  crowded 
restaurant  is  negligence  depends  on  the  drcumstances  of  the  case. 

&  TBIAI/— AdJOUBNICENTS— DiBCBETIOI?  OF  Tbial  Judob— Scbpbisb. 

In  the  absence  of  proof  of  surprise,  denial  of  an  application  to  adjourn 
to  call  another  witness,  made  near  the  close  of  the  testimony,  Is  not  an 
abuse  of  discretion  on  the  part  of  the  trial  judge. 

4.  Same— Bills  of  Pabticotabs— Failtjbe  to  Sebve. 

The  fact  that  a  bill  of  particulars  had  been  demanded  at  the  time  of 
joining  issue,  but  not  served,  is  not  of  itself  ground  for  reversal,  where 
there  is  no  showing  that  it  was  called  to  the  attention  of  the  comrt,  or  that 
the  giving  of  the  bill  was  Insisted  on  before  going  to  trial,  or  that  exception 
was  taken  to  going  to  trial  without  It 

McCall,  J.,  dissenting. 

Appeal  frwn  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict 

Action  by  Clara  Block  against  Louis  Sherry.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 
CALL,  JJ. 

Thomas  M,  Rowlette,  for  appellant. 

Julius  Offenbach  and  Julien  Isaacs,  for  respondent. 

GIEGERICH,  J.  This  action  was  brought  to  recover  the  value  of 
a  dress  worn  by  the  plaintiff  in  the  defendant's  restaurant  on  the 
evening  of  June  26,  1903,  and  claimed  to  have  been  ruined  by  the  negli- 
gence of  one  of  tfie  defendant's  waiters.  On  the  trial  the  plaintiff 
gave  evidence  tending  to  show  that  while  the  plaintiff  and  her  husband 
were  dining  on  the  veranda  of  defendant's  restaurant  one  of  the  wait- 
ers spilled  part  of  a  glass  of  water  over  her  dress,  which  completely 
ruined  it,  the  material  being  of  such  a  character  that  it  could  neither  be 
renovated  nor  repaired  so  as  to  be  of  further  use,  and  that  the  water 
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was  spilkd  through  the  negligence  of  the  servant!  and  that  the  plaintiflf 
in  no  way  contributed  to  the  accident 

The  defendant's  testimony  tended  to  show  that  the  water  did  not 
come  from  a  glass,  but  came  from  a  platter  containing  about  a  half  a 
glass  of  water  resulting  from  melted  ice,  and  that  as  the  waiter  reached 
over  for  the  platter  the  plaintiff  moved  her  elbow  back  and  knocked 
against  it,  causing  it  to  fall  on  the  dress. 

On  this  conflict  of  evidence  the  justice  determined  the  issues  in  favor 
of  the  plaintiff,  and  while  he  might  well  have  found,  from  the  evidence 
submitted,  in  favor  of  the  defendant,  yet  there  is  not  such  a  preponder- 
ance of  evidence  in  favor  of  the  defendant  as  would  warrant  us  in  re- 
versing the  judgment  on  that  ground. 

The  defendant  strenuously  contends  that  a  restaurant  keeper  is  not 
an  insurer  of  the  effects  of  the  customers  who  may  have  accepted  the 
invitation  held  out  by  him,  but,  at  most,  is  required  to  use  only  ordinary 
care,  and  this  is  the  well-settled  law  in  this  state.  The  strict  rules  gov- 
erning the  liability  of  hotel  and  inn  keepers  do  not  apply  to  the  keeper 
of  a  restaurant.  Carpenter  v.  Taylor,  i  Hilt.  193 ;  Simpson  v.  Rourke, 
13  Misc.  Rep.  230,  34  N.  Y.  Supp.  11;  Montgomery  v.  Ladjing,  ^o 
Misc.  Rep.  92,  61  N.  Y.  Supp.  840.  But  while  this  is  so,  they  are  still 
responsible  for  damages  caused  by  the  negligence  of  their  servants 
while  in  the  conduct  of  the  business  for  which  they  are  employed,  un- 
der the  well-settled  rule  of  respondeat  superior.  Mott  v.  Consumers' 
Ice  Company,  73  N.  Y.  543.  547 ;  Girvin  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.. 
166  N.  Y.  289,  291,  59  N.  E.  921 ;  20  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
163. 

The  appellant  urges  that  the  mere  fact  of  the  spilling  of  a  glass  of 
water  in  a  crowded  restaurant  is  not  negligence.  Whether  it  is  negli- 
gence or  not  we  think  depends  altogether  upon  the  circumstances,  and 
in  this  case  the  justice  who  tried  the  action  and  had  the  witnesses  be- 
fore him  arrived  at  the  conclusion  that  the  spilling  was  through  the 
neglig^ce  of  the  servant. 

It  is  quite  true  that  the  plaintiff  cannot  sustun  her  judgment  if  she 
in  any  way  contributed  to  the  damage  complained  of,  but  the  finding  of 
the  judge  n^;atives  any  such  contention. 

At  the  close  of  the  testimony  the  defendant  moved  to  dismiss  the 
complaint,  which  was  denied. 

The  only  other  pcMnt  raised  by  this  motion  was  the  sufficiency  of 
proof  of  damages ;  but  if  the  testimony  of  the  plaintiff  herself  is  to  be 
relied  upon,  as  the  trial  justice  evidently  believed,  then  the  evidence 
was  quite  sufficient  to  warrant  the  judgment  rendered. 

Near  the  close  of  the  testimony  the  defendant's  attorney  asked  for 
an  adjournment  of  the  trial  to  enable  him  to  procure  witnesses  from  the 
store  which  sold  the  goods  to  the  plaintiff  to  prove  that,  as  a  matter 
of  fact,  she  only  paid  $1.25  per  yard  for  her  dress,  instead  of  $2,  which 
was  denied  by  the  court.  In  the  absence  of  any  proof  of  surprise,  the 
denial  of  an  application  to  adjourn  for  the  purpose  of  calling  another 
witness,  made  at  that  stage  of  the  trial,  can  scarcely  be  termed  an  abuse 
of  discretion  on  the  part  of  the  trial  justice. 

The  fact  that  a  bill  of  particulars  had  been  demanded  by  the  defend- 
ant at  the  time  of  the  joining  of  issue,  but  had  never  been  served,  is 
87N.Y.8.— 11 
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not,  of  itself,  ground  for  reversal.  The  record  does  not  show  that  this 
was  called  to  the  attention  of  the  court,  or  that  the  defendant  insisted 
upon  the  giving  of  such  a  bill  before  going  to  trial,  or  took  any  excep- 
tion to  going  to  trial  without  it.  We  do  not  find  any  reversible  error 
in  the  record,  and  the  judgment  should  therefore  be  affirmed,  with 
costs. 
Judgment  affirmed,  with  costs. 

FREEDMAN,  P.  J.;  concurs. 

McCALiL,  T.  (dissenting).  I  cannot  concur  in  the  affirmance  of  this 
judgment.  The  closing  incidents  of  the  trial  mark  the  method  by 
which  the  learned  justice  reached  the  result  arrived  at  on  the  trial,  and 
in  my  judgment  his  course  was  erroneous.  There  are  other  features 
in  the  trial  of  the  case  which  also  force  me  to  believe  that  justice  can 
best  be  conserved  by  a  retrial.    I  therefore  dissent 


(01  An'.  Div.  610.) 

VIEMEISTER  v.  BROOKLYN  HEIGHTS  K.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  11,  1904.) 

L  Blivated  Railboadb— Iitjitbt  to  Passengebs— Otescbgwdino  Cab. 

•  An  elevated  railroad  company,  having  power  to  limit  the  number  of  pas- 
sengers who  shall  go  onto  the  station  platform  and  into  its  cars,  is  liabli^ 
for  injury  to  a  passenger  by  the  overcrowding  of  a  car,  though  the  passen- 
gers crowded  on  of  their  own  accord,  and  were  not  pushed  on  by  the  guard. 
Woodward,  J.,  dissenting. 

Appeal  frwn  Trial  Term,  Queens  County. 

Action  by  Edmund  C.  Viemeister  against  the  Brooklyn  Heights 
Railroad  Company.  From  a  judgment  on  a  verdict  for  defendant,  and 
from  an  order  denying  a  motion  for  a  new  trial  on  the  minutes,  plain- 
tiff appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Robert  Stewart,  for  appellant 
I.  R.  Oeland,  for  respondent 

HIRSCHBERG,  P.  J.  The  plaintiff  resides  at  Winfield,  in  the 
borough  of  Queens.  On  the  2ist  day  of  September,  1900,  he  boarded 
one  of  the  defendant's  elevated  trains  on  the  Myrtle  avenue  line,  in 
the  borough  of  Brooklyn,  to  go  to  his  home,  at  about  6  o'clock  in  the 
afternoon.  He  was  required  to  transfer  at  the  Vanderbilt  avenue  sta- 
tion to  a  Ridgewood  train.  The  platform  at  that  station  was  crowded, 
andj  when  the  Ridgewood  train  came  along,  it  was  also  crowded. 
Nevertheless  a  few  more  could  manage  to  get  upon  the  train,  and  one 
of  the  defendant's  guards  standing  upon  the  platform  opened  the  mid- 
dle door  of  one  of  the  cars,  and  the  plaintiff,  with  others,  entered ;  but 
so  many  got  in,  that,  by  force  of  the  crowd,  and  the  possibly  necessary 
jerk  with  which  the  car  was  started,  the  plaintiff's  knee  was  pressed 
violently  against  one  of  the  seats,  occasioning  the  injury  complained  of. 
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s  some  evidence  that  the  overcrowding  of  the  car  was  due 
the  natural  and  voluntary  rush  of  passengers  from  the 
it  that  the  guard,  against  the  remonstrances  of  those  who 
car,  pushed  and  forced  others  into  the  car  with  considerable 
Vhichever  way  the  jam  was  occasioned,  the  car"  was  cer- 
rowded.  This  is  a  fair  inference  from  even  the  testimony 
actor,  viz.: 

ey  get  Inside  or  the  car,  or  did  they  stand  on  the  platform?  A. 
n  squeezed  their  way  In.  How  many  squeezed  their  way  In,  I 
exactly.  Q.  Did  they  have  to  squeeze  their  way  In  from  the 
'hey  Just  stepped  In.  Q.  You  said  they  squeezed  their  way  in. 
them  have  to  squeeze?  A.  Good  many  hangs  aroond  the  door, 
lot  so  many  hanging  around  my  door  when  we  got  to  Vanderbllt 
Snough  to  make  these  people  have  to  squeeze  to  get  by?  A.  Al- 
>r  more.  Q.  Before  these  passengers  could  get  Into  the  door,  did 
»  to  squeeze  by  a  number  of  people  on  the  platform?  A.  No,  sir; 
squeeze  the  people  that  were  standing  inside  of  the  door — Inside 

led  trial  justice  charged  the  jury  that,  if  the  plaintiff  was 
he  overcrowding  of  the  platform  or  of  the  car,  he  could  not 
1  that  he  could  only  recover  in  case  his  injury  was  inflicted 
d  in  pushing  more  people  into  the  car  than  it  would  safely 
aid  : 

>uld  find  that  be  was  injured  by  a  rush  of  people  who  wanted  to 
at  the  same  time  on  this  crowded  car,  without  the  Intervention 
of  the  guard,  why  the  railroad  company  could  not  be  held  re- 
[;ause  that  is  another  risk  that  a  man  takes  In  a  crowded  city 
get  home  the  same  time  as  everybody  else  wants  to  get  home. 
I  board  the  car  that  everybody  else  wants  to  get  on,  and  you  all 
',  and  you  get  hurt,  why  that  Is  something  that  the  railroad  com- 
responsible  for.  If  you  do  not  want  to  get  hurt,  you  must  keep 
less  people  are  traveling  and  there  Is  more  room.  Now,  that  la 
isue  in  this  case.  Was  the  plnlntlfT  hurt  by  reason  of  the  fact 
the  protest,  and  when  It  became  apparent  that  It  was  unsafe  to 
eople  In  there,  the  guard  persisted  In  pushing  more  people  In? 
the  circumstances  under  which  the  accident  happened,  then  you 
the  right  to  hold  the  railroad  company  responsible;   otherwise 

tiff's  counsel  excepted  to  this  portion  of  the  charge,  saying : 

exception  to  that  portion  of  your  honor's  charge  that  states  that 
ced  on  by  other  passengers.  In  the  desire  to  get  to  his  home,  the 
not  be  liable." 

:after  the  charge  was  repeated  at  the  defendant's  request,  as 

t's  Ciounsel :  The  plaintiff  testified  he  was  pushed  on  board  this 
owd  on  the  platform,  and  that  he  could  not  recede,  and  that  was 
;  got  on,  as  I  remember  the  testimony.  I  ask  you  to  charge  the 
find  that  to  be  the  fact,  that  he  cannot  recover.  The  Court :  If 
cause  of  the  injury — his  being  pushed  on  by  the  crowd — I  will 
inot  recover.    I  have  already  charged  that" 

';  that  the  jury  could  have  found  from  the  evidence  that  the 

5  injured  by  the  natural,  voluntary,  and  unrestrained  move- 

ent  to  the  overcrowding  of  passengers,  and  without  the 

of  the  guard,  exerted  in  pushing  them  against  each  other. 


I 


Digitized  ^%jQ|0^  6^ 


164  87  NEW  TOBK  SUPPLEMENT  (Sup.   Ct. 

and  121  New  York  State  Reporter 

a  basis  would  have  been  clearly  established,  under  the  law,  for  a  finding' 
that  the  defendant  was  negligent  The  conditions  were  created  by  the 
defendant,  and,  if  they  were  dangerous,  it  was  certainly  responsible  for 
thtfm.  The  remarks  of  the  learned  trial  court  may,  perhaps,  be  con- 
ceded to"  be  sound  when  applied  to  a  road  which  is  operated  upon  the 
surface  of  a  public  highway,  but  have  no  application  to  a  road  built 
upon  private  property,  to  which  the  company  controls  access,  and  where 
a  crowd  cannot  congregate  in  dangerous  numbers  unless  the  individ- 
uals cmnposing  it  pay  fares  to  the  company  in  advance.  As  was  said 
by  Mr.  Justice  Bartlett  in  the  case  of  Dawson  v.  New  York  &  Brook- 
lyn Bridge,  31  App.  Div.  537,  at  page  539,  52  N.  Y.  Supp.  133,  "The 
defendants  in  the  case  at  bar  exercised  complete  control  over  the 
avenues  of  access  to  the  train  upon  which  the  plaintiff  took  passage ;" 
and  it  was  accordingly  held  that,  it  being  within  their  power  to  limit 
the  number  of  passengers  who  should  be  permitted  to  go  upon  the  sta- 
tion platform  and  into  the  cars,  it  was  their  duty  to  exercise  that  power, 
in  obedience  to  the  obligation  imposed  by  law  upon  common  carriers 
so  to  regelate  the  movements  and  disposition  of  those  whom  they 
undertake  to  transport  as  to  preserve  the  safety  of  alL 

The  converse  of  the  proposition  submitted  to  the  jury  in  this  case 
was  expressly  adopted  by  the  Court  of  Appeals  in  Graham  v.  Manhattan 
R.  Co.,  149  N.  Y.  336,  43  N.  E.  917;  and  it  was  therein  held  that 
whether  the  overcrowding  of  railroad  cars  is  negligence  is  a  question 
of  fact,  and  that  proof  of  the  omission  of  an  elevated  railroad  company 
to  furnish  a  safe  place  to  ride  to  a  passenger  whom,  by  stepping  its 
train  at  his  station  of  embarkatic»i  and  by  express  invitaticm  of  its  em- 
ploye, it  invites  on  board,  is  evidence  tending  to  show  negligence  on 
its  part.    The  court  said  (page  340,  149  N.  Y.,  page  918,  43  N.  E.): 

"The  stopping  of  the  train  at  Fifty-Ninth  street  was  an  Invitation  to  the 
plaintiff  to  take  passage  thereon.  There  was  also  an  express  invitation  by  one 
of  the  defendant's  employes.  The  defendant  was  therefc^e  bound  to  furnish 
the  plaintiff  a  safe  place  to  rld&  Proof  of  the  omission  to  do  so  was  evidence 
tending  to  show  the  defendant's  negligence.  Werle  v.  U  I.  B.  C!o.,  08  N.  T. 
650.". 

See,  also,  McGearty  v.  Manhattan  R.  Co.,  15  App.  Div.  2,  43  N.  Y. 
Supp.  1086;  Tonkins  v.  New  York  Ferry  Co.,  47  Hun,  562,  affirmed  in 
113  N.  Y.  653,  21  N.  E.  414;  Merwin  v.  Manhattan  Railway  Co.,  48 
Hun,  608,  I  N.  Y.  Supp.  267,  affirmed  in  113  N.  Y.  659,  21  N.  E.  415; 
Cattano  v.  Metropolitan  Street  Ry.  Co.,  173  N.  Y.  565,  66  N.  E.  563; 
and  Dittmar  v.  Brooklyn  Heights  R.  Co.  (decided  by  fliis  court  at  this 
tenn)  86  N."  Y.  Supp.  878. 

In  the  view  taken,  it  is  not  deemed  necessary  to  discuss  the  other 
questions  presented  by  the  record,  as  they  may  not  be  raised  up(Mi  an- 
other trial. 

The  judgment  and  order  should  be  reversed.  All  concur,  except 
WOODWARD,  J.,  who  dissents. 

WOODWARD,  J.  (dissenting).  It  seems  to  me  that  the  error 
pointed  out  by  the  Presiding  Justice  was  corrected.  Counsel  took  an 
"exception  to  that  portion  of  your  honor's  charge  tiiat  states  that,  if 
he  was  forced  on  by  other  passengers  in  the  desire  to  get  to  his  home, 
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i  will  not  be  liable";  and,  if  the  matter  had  ended  here, 
have  been  presented.  But  counsel  continued,  "And  I  ask 
ge,  in  view  of  that  portion  of  the  charge,  that  if,  though 
her  passengers  on  the  car,  if  he  boarded  the  car  in  safety, 
er  the  guard  pushed  other  people  in  and  caused  this  acci- 
mpany  is  liable;"  and  the  court  responded,  "Certainly,  I 
'  This  was  the  plaintiff's  theory  of  the  case,  as  had  already 
i,  and  it  seems  to  me  it  corrected  the  error.  I  do  not  think 
sents  reversible  error.  It  was  sent  to  the  jury  upon  lines 
to  the  plaintiff,  who  took  no  exception  to  the  charge, 
that  noted.  The  plaintiff  did  make  a  further  request  to 
hich  the  court  gave  a  modified  assent,  to  which  the  plaintiff 
ption ;  and,  the  jury  having  found  adversely  to  the  plaintiff, 
s  no  good  reason  for  a  reversal. 


BACON  et  al.  v.  ABBEY  PRESS. 

(Supreme  Court,  Appellate  Term.    March  11,  1004) 

lTTACHJ«NT— Vacatioh. 

ichment  issued  In  an  action  against  a  foreign  corporation  should 
been  vacated  on  motion  of  a  domestic  corporation  of  the  same 
t  not  a  party  to  the  action,  on  the  ground  that  property  of  the 
poratlon  had  been  taken  under  the  attachment 

-Lack  or  Jubisdiction. 

no  Jurisdiction  of  the  defendant  la  obtained.  Judgment  of  dls- 

proper. 


ment  of  dismissal  rendered  at  the  request  or  by  the  consent  of 
18  not  appealable. 

om  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 

•  Francis  M.  Bacon  and  others  against  the  Abbey  Press. 
Igment  dismissing  the  complaint,  plaintiffs  appeal.     Ap- 
ed, 
efore  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 

irestone  (Joseph  Wilkenfeld,  of  counsel),  for  appellants. 
Hoffman,  for  respondent. 

,,  J.  Upon  an  affidavit  and  a  complaint  verified  April  9, 
by  one  of  the  plaintiffs  herein,  setting  forth  that  the  de- 
ve  named  was  a  foreign  corporation  organized  under  the 
state  of  New  Jersey,  that  the  plaintiffs  had  sold  and  de- 
ls to  the  defendant  at  prices  agreed  upon  to  the  amount 
that  the  term  of  credit  had  expired,  that  no  part  of  the 
leen  paid,  and  that  said  defendant  was  justly  indebted 
over  and  above  all  counterclaims,  etc.,  the  plaintiffs  ap- 
iummons  and  warrant  of  attachment  against  the  property 

imissal  and  Nonsuit,  toL  17,  Cent  Dig.  1 116. 
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of  said  defendant  The  application  was  accompanied  by  the  underta 
ing  usually  given  in  such  cases,  and  on  April  ii,  1903,  a  summons  ai 
warrant  of  attachment  was  issued  returnable  April  29,  1903.  The  r 
turn  of  the  marshal  upon  such  summons  states  as  follows : 

"I  certify  that  on  the  13th  day  of  April,  1003,  •  •  •  In  the  City  of  N( 
York  I  served  the  within  snmmous  niid  complaint  warrant  of  attachmei 
upon  the  within  named  defendant  by  delivering  to  Charles  A.  Hall,  Vice  Ptp 
dent  of  the  New  York  Fire  Insurance  Company  at  72  Wall  Street.  New  Yoi 
Eldrldge  O.  Snow,  Vice  President  of  the  Homo  Insurance  Company  of  Ni 

York  at  119  Broadway,  New  York ;    Harold  Herrlck,  President  of  the 

Fire  Insurance  Company  at  4  Cedar  Street,  New  York ;  C.  H.  Waite,  Genei 
Agent  for  the  Sun  Fire  Insurance  Company,  54  Pine  Street  New  York.  Tl 
I  mailed  a  copy  of  the  warrant,  undertaking,  affidavit,  summons  and  cm 
plaint,  postage  prepaid  to  the  defendant  the  foreign  cori>oratlon.  at  their  li 
known  place  of  business  at  No.  114  Third  Avenue,  Borough  of  Manhattan, 
service  upon  defendants,  neither  of  the  otfleers  being  found  by  me  within  t 
City  of  New  York.  I  further  certify  that  at  the  same  time  and  place  and 
the  same  manner,  I  served  upon  the  snid  defendant  the  warrant  of  attac-hmt 
In  this  action,  together  with  an  Inventory  of  the  property  levied  upon  a 
taken  by  me  by  virtue  of  said  warrant  of  attachment  [Signed.] 

"Dated  April  13th.  1903." 

Upon  the  i6th  day  of  April,  1903,  an  order  was  granted  retur 
able  April  17,  1903,  requiring  the  plaintiflFs  to  show  cause  why  su 
warrant  of  attachment  should  not  be  vacated.  This  order  was  bas 
upon  an  affidavit  verified  April  15,  1903,  made  by  one  Carlos  M; 
tyn,  to  the  effect  that  he  was  the  president  of  the  Abbey  Pre; 
that  the  Abbey  Press  was  a  domestic  corporation,  organized  unc 
the  laws  of  this  state;  that  it  was  organized  August  21,  1903,  and 
that  day  it  purchased  all  the  New  York  rights  and  assets  of  the  A 
bey  Press,  a  corporation  then  existing  and  organized  under  the  la 
of  the  state  of  New  Jersey ;  that  the  corporation  so  organized  unc 
the  laws  of  this  state  was  the  only  corporation  transacting  business 
New  York  since  that  date,  and  that  the  domestic  corporation  pi 
chased  the  goods  mentioned  in  the  complaint  of  the  plaintiffs.  / 
companying  this  affidavit  were  copies  of  the  articles  of  incorporati 
of  the  Abbey  Press  under  the  laws  of  this  state.  Upon  this  showii 
on  April  20,  1903,  the  attachment  was  vacated,  and  the  marshal  w 
directed  to  turn  over  the  property  levied  upon  to  the  New  York  ci 
poration.  Subsequently  plaintiffs  made  a  motion  for  a  reargiimf 
of  the  motion  to  vacate  the  attachment,  and  upon  the  return  day 
that  motion  they  produced  and  read  in  evidence  certified  copies  of  1 
incorporation  on  May  7,  1902,  under  the  laws  of  the  state  of  New  J 
sey,  of  a  corporation  called  the  Abbey  Press,  and  being  the  cor] 
ration  to  which  the  plaintiffs  claim  to  have  made  the  sales  of  the  gcK 
sued  for.  Upon  this  motion  the  New  York  corporation  offered  no  n 
testimony,  merely  relying  upon  their  former  affidavit  used  upon  the  r 
tion  made  by  them  to  vacate  the  attachment.  This  last  motion  was  a 
denied.  The  record  does  not  disclose  that  the  Abbey  Press  of  N 
York  made  any  further  appearance  in  the  action,  and  its  attorneys  a 
cede  in  their  brief  that  they  did  not,  nor  did  the  Abbey  Press  of  N 
Jersey,  ever  appear  in  the  action  in  any  way.  It  appears,  however,  t 
the  action  was  adjourned  from  time  to  time  until  May  26,  1903,  wl 
judgment  was  rendered  in  "favor  of  the  said  defendant  against 
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by  vacating  the  attachment  and  action  dismissed."  As  be- 
:he  attachment  had  already  been  vacated  by  the  order  of 

The  indorsement  upon  the  summons  is  as  follows: 
nissed.     No  personal   service.     Attachment  having  been 

26,  1903."  From  the  judgment  as  well  as  the  orders 
:d  to  this  appeal  is  taken. 

lation  of  the  record  discloses  these  facts :  That  the  sum- 
rrant  of  attachment  were  issued  against  the  Abbey  Press, 
rporation,  then  existing  and  organized  under  the  laws 
«y.  The  Abbey  Press  of  New  York,  a  corporation  of 
me,  but  a  domestic  corporation,  assuming  that  it  should 
ide  defendant,  without  asking  leave  to  intervene,  or  seek- 
in  to  be  substituted  as  such  defendant,  and  claiming  that 
had,  by  virtue  of  a  warrant  of  attachment  issued  in  the 
!t  the  New  Jersey  corporation  of  like  name,  seized  prop- 
ig  to  it,  against  the  objections  of  the  plaintiflFs,  and  upon 
:  in  an  action  to  which  it  had  not  been  made  a  party  or 
with  process,  obtained  the  vacation  of  the  attachment, 
irly  error.  The  New  York  corporation  had  no  standing 
had  not  been  sued,  was  not  named  as  a  party,  and  if,  as 
,  its  property  had  been  taken  under  a  warrant  of  attach- 
igainst  the  property  of  another  defendant,  it  had  a  prop- 
late  remedy  by  an  action  in  replevin,  or  for  conversion, 

0  personal  property.  Boscher  v.  Roullier,  4  Abb.  Prac. 
oof  is  undisputed  that  there  was  existing  a  foreign  corpo- 

the  Abbey  Press  of  New  Jersey,  to  whom  the  plaintiffs 
'  had    sold    goods,  and    against  whom  alone  they  had 

action.  As  shown  by  its  articles  of  incorporation,  its 
wned  by  Alfred  G.  Brown,  Henry  H.  Kingsbury,  and 
arles.  The  incorporators  and  owners  of  the  New  York 
ftere  Carlos  Martyn,  Charles  F.  Rideal,  and  Edward  T. 
'he  agreement  offered  in  evidence  accompanying  the  affi- 
president  of  the  New  York  corporation,  upon  which  the 
/zs  vacated,  recites  that  such  agreement  is  made  "between 
ress,  a  corporation  organized  under  the  laws  of  the  state 
sy,  and  the  Abbey  Press,  a  corporation  organized  under 
;he  state  of  New  York,"  thus  showing  the  existence  of 
inct  and  separate  corporations ;   and,  even  if  there  had 

1  corporation  as  the  Abbey  Press  of  New  Jersey,  in  the 
;rvice  of  process  upon  it,  the  Abbey  Press  of  New  York 
ing  to  move  for  a  vacation  of  the  attachment  herein.    The 

the  plaintiflFs  and  the  process  of  the  court  was  directed 
[ersey  corporation,  and  no  other  party  was  named  there- 
laintififs  had  no  cause  of  action  against  that  corporation, 

a  cause  of  action  against  the  New  York  corporation,  that 
em  of,  and  no  reason  for  the  interference  on  the  part 

York  corporation  by  motion  to  vacate  the  attachment 
<n.  It  is  evident  from  the  record  that  the  marshal  never 
gal  service  of  the  summons  in  this  action,  and  that  the 

never  acquired  jurisdiction  over  any  defendant.  The 
were  apparently  an  abortive  and  unsuccessful  attempt  to 
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obtain  jurisdiction  over  a  foreign  corporation.  The  judgment  of  dis- 
missal was  therefore  proper,  and  the  court  could  render  a  judgjment 
against  no  other  party  but  the  plaintiffs. 

Although  the  record  does  not  show,  nevertheless  it  is  apparent  that 
the  judgment  of  dismissal  was  obtained  expressly  or  tacitly  by  the 
plaintiffs.  The  attorneys  who  appear  upon  this  appeal  for  "the  re- 
spondent" state  in  their  brief  that  the  plaintiffs,  "solely  for  the  pur- 
pose of  having  the  attachment  reviewed  by  the  court,  had  a  judgment 
entered  dismissing  the  complaint,"  and  this  is  not  disputed. 

The  judgment  of  dismissal  having  been  properly  entered,  and  so 
entered  upon  the  request  of  or  by  consent  of  the  plaintiffs,  such  judg- 
ment is  not  appeaiable  (Dawson  v.  Parsons,  74  Hun,  221,  26  N.  Y. 
Supp.  327),  and  their  appeal  therefrom  should  be  dismissed,  but  with- 
out costs,  as  there  is  no  defendant  entitled  thereto.    All  concur. 


NEW  TORK  HYDRAULIC  PRESS  BRICK  CO.  v.  CUNN  et  aL 
(Supreme  Court,  Appellate  Term.    March  11,  1004.) 

1.  JUDOICKHT— DlBECTED  ViBDICT—ApPBAI/— RIGHTS  OF  APPEIJ,ANT. 

On  an  appeal  from  a  Judgment  on  a  directed  verdict,  the  appellant  Is  en- 
titled to  have  the  benefit  of  the  most  favorable  Inferences  dedudble  from 
the  evidence. 

2.  SiXE  BY  Sample— Qotstion  fob  Juby. 

Whether  a  sale  Is  a  sale  by  sample  Is  a  question  of  fact  for  the  Jury. 

8.  Same— Bbeach  of  Wabbanty. 

Whether  there  was  a  breach  of  warranty  In  a  sale  by  sample  Is,  under 
conflicting  evidence,  a  question  for  the  Jury. 

4.  Same— Measubi:  of  Damages. 

Where  bricks  are  bought  by  sample,  bnt  those  delivered  are  not  of  the 
same  quality  as  the  sample,  the  buyer  la  entitled  to  show,  In  an  action 
by  the  seller  to  recover  the  price,  the  value  of  his  building  with  the  de- 
fective bricks  used  In  the  wall,  and  the  value  as  it  would  have  been,  had 
the  bricks  been  delivered  according  to  the  sample. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District 

Action  by  the  New  York  Hydraulic  Press  Brick  Company  against 
William  Cunn  and  another.  From  a  judgment  for  plaintiff,  defendants 
3.D063.1      Reversed 

Argued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 
CALL,  JJ. 

Kurzman  &  Frankenheimer  (Nathan  Ottinger,  of  counsel),  for  ap- 
pellants. 

Phillips  &  Avery  (Frank  M,  Avery  and  Henry  W.  Eaton,  of  counsel), 
for  respondent 

GIEGERICH,  J.  The  action  was  brought  to  recover  $500,  a  bal- 
ance claimed  to  be  due  for  53,000  bricks  sold  and  delivered  by  the 
plaintiff  to  the  defendants ;  $800  havin|f  been  paid  on  account  of  the 
entire  purchase  price,  of  $1,330;  the  plaintiff  waiving  the  excess  above 
$500,  so  that  the  court  below  could  have  jurisdiction.    The  pleadings 
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were  in  writing.  The  answer  denied  the  contract  as  alleged  in  the 
complaint,  and  set  up  a  counterclaim  for  breach  of  warranty ;  claim- 
ing that  the  sale  was  by  sample,  and  that  the  bricks  delivered  by  the 
plaintiff  did  not  correspond  to  the  sample.  Upon  the  trial  the  defend- 
ants gave  testimony  in  support  of  the  counterclaim,  while  the  plain- 
tiff's testimony  was  to  the  effect  that  the  bricks  were  according  to 
sample  when  delivered.  The  defendants  admitted  that  they  had  used 
the  bricks  upcHi  the  front  of  a  court  erected  by  them  in  iiith  street, 
between  Amsterdam  avenue  and  Broadway,  borough  of  Manhattan, 
New  York  City,  but  claimed  the  right  to  do  so,  under  the  warranty 
upon  the  sale  by  sample,  altho^h  the  brick  did  not,  upon  inspection, 
correspond  with  the  sample.  The  trial  justice,  however,  was  of  the 
opinion  that  there  was  no  warranty  that  survived  acceptance,  and  direct- 
ed a  verdict  in  favor  of  the  plaintiff  for  the  amount  claimed,  and  the 
defendants  excepted.  The  defendants  specifically  asked  to  go  to  the 
jury  upon  each  and  every  question  involved  in  the  case,  stating  each 
in  full,  which  requests  were  refused,  and  they  noted  exceptions.  The 
defendants  have  appealed  to  this  court,  and  thus  bring  up  for  review 
the  correctness  of  the  rulings  so  made. 

The  first  question  presented  for  determination  is  whether  or  not  there 
was  a  sale  by  sample.  Ordinarily,  even  though  there  be  no  conflict 
in  the  evidence,  but  where  the  facts  proved  permit  different  inferences, 
it  is  for  the  jury  to  determine  upon  all  the  evidence  whether  the  parties 
intended  a  sale  by  sample  or  a  sale  by  description.  Henry  &  Co.  v. 
Talcott,  175  N.  Y.  385,  393,  67  N.  E.  617.  The  defendants  adduced 
testimony  to  the  effect  that  the  bricks  purchased  by  them  should  cor- 
respond with  a  certain  brick  selected  by  them ;  that  such  brick  was  a 
specimen  of  a  quantity  of  bricks  which  were  then  in  the  plaintiff's  fac- 
tory in  Rochester,  N.  Y.;  that  the  defendants  selected  this  specimen 
from  a  number  of  samples  or  specimens  in  the  selling  agent's  office  in 
the  city  of  New  York ;  and  that,  when  ordering  the  bricks  in  suit, 
the  defendants  stated  to  the  plaintiff's  selling  agents  "that  [referring 
to  the  samples]  was  the  kind  of  brick  we  wanted,"  and  that  the  color 
of  the  same  was  to  be  "just  exactly  like"  the  sample ;  furthermore,  that, 
when  such  order  was  given,  the  plaintiff's  selling  agents  were  informed 
by  the  defendants  that  they  were  in  a  hurry  for  the  bricks,  and  that  they 
had  previously  ordered  a  different  kind  of  brick,  which  the  building  de- 
partment would  not  permit  them  to  use.  The  plaintiff's  evidence  was 
that  the  defendants  inquired  of  its  selling  agents  what  kind  of  light 
brick  they  could  furnish  for  the  court  of  the  building,  and  that  the 
agents  informed  them  that  they  "had  colored  brick  of  light  color," 
and  that  they  "could  offer  them  that  brick  for  the  work  at  the  time," 
and  "showed  them  the  sample,"  and  they  (the  defendants)  "considered 
it  for  a  time,  and  they  said  that  they  would  take  it,  and  to  ship  them  as 
quickly  as  we  (the  plaintiffs)  could."  Also  that  the  defendants,  at  the 
time,  saw  the  brick  produced  on  the  trial  and  introduced  in  evidence, 
which  was  taken  out  of  a  panel  the  selling  agents  had  in  their  office, 
put  up  there  for  display,  and  in  plain  view  of  any  one  entering  the 
oflRce.  There  was  evidence,  also,  that  the  defendants'  attention  was 
called  "to  this  particular  panel,"  and  that  they  saw  this  brick,  or  one 
similar  in  color,  size,  and  shape.    The  plaintiff's  counsel  contend  that 
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no  sample  trom  the  bulk  of  the  bricks  to  be  delivered  was  exhibited 
or  delivered  to  the  defendants,  and  that  hence  there  was  not  strictly 
a  sale  by  sample.  The  record,  however,  as  already  seen,  discloses 
sufficient  evidence  to  have  warranted  the  jury  in  finding  that  the  brick 
so  selected  as  a  sample  was  a  specimen  of  a  quantity  of  bricks  then  in 
plaintiff's  factory,  and  forming  part  of  the  bulk  so  purchased  by  the 
defendants. 

The  rule  applicable  to  sales  by  sample  is  well  expressed  in  Beime  v. 
Dord,  5  N.  Y.  95,  99,  55  Am.  Dec.  321,  in  these  words: 

"The  mere  circumstance  that  the  seller  exhibits  a  sample  at  the  time  of  the 
sale  will  not  of  itself  make  it  a  sale  by  sample,  bo  as  to  subject  the  seller  to 
liability  on  an  implied  warranty  as  to  the  nature  and  quality  of  the  goods, 
because  It  may  be  exhibited,  not  as  a  warranty  that  the  bulk  corresponds  to 
it,  but  merely  to  enable  the  purchaser  to  form  a  judgment  on  its  kind  and 
quality.  If  the  contract  be  connected  by  the  circumstances  attending  the  sale 
with  the  sample,  and  refer  to  it,  and  It  be  exhibited  as  the  Inducement  to  the 
contract,  it  may  be  a  sale  by  sample,  and  then  the  consequence  follows  that 
the  seller  warrants  the  bulk  of  the  goods  to  correspond  with  the  specimen  ex- 
hibited as  a  sample.  Whether  a  sale  be  a  sale  by  sample,  or  not,  is  a  question 
of  fact  for  the  jury  to  find  from  the  evidence  in  each  case ;  and,  to  authorize 
the  jury  to  And  such  a  contract,  the  evidence  must  satisfactorily  show  that  the 
parties  contracted  solely  in  reference  to  the  sample  exhibited;  that  tbey 
mutually  understood  that  they  were  dealing  with  the  sample,  as  an  agree- 
ment or  understanding  that  tbe  bulk  of  the  commodity  corresponded  with  It, 
or,  in  other  words,  the  evidence  must  be  such  as  to  authorize  the  jury,  imder 
nil  the  circumstances  of  the  case,  to  find  4hat  the  sale  was  intended  by  the  par- 
ties as  a  sale  by  sample.  Waring  v.  Mason,  18  Wend.  425;  Long  on  Sales 
(Itand.  Ed.)  192;  Story  on  Contracts,  §  540;  Gardiner  v.  Gray,  4  Camp.  144; 
Meyer  v.  Everth,  Id.  22." 

The  foregoing  rule  was  adopted  and  applied  in  the  recent  case  of 
Henry  &  Co.  v.  Talcott,  175  N.  Y.  385, 394,  67  N.  E.  617,  and  in  which 
the  court,  adverting  to  the  subject  of  sales  by  sample,  said  (pages 
390,  391, 175  N.  Y.,  page  619,  67  N.  E.) : 

"Tne  chief  reason  for  exempting  sales  by  sample  from  the  cardinal  rule  of 
caveat  emptor  Is  that  the  buyer  has  no  chance  to  protect  himself  by  an 
examination  of  the  commodity  sold.  When  the  goods  are  In  the  presence  of 
the  parties  at  the  time  of  the  sale,  and  an  adequate  examination  can  be  made, 
even  if  It  is  Inconvenient  or  difficult,  according  to  the  weight  of  authority,  the 
sale  is  not  to  be  regarded  as  made  by  sample,  in  the  absence  of  an  express 
agreement  to  that  effect  •  •  •  We  thus  reach  the  foundation  upon  which 
sales  by  sample  rest,  for  it  is  the  absence  of  an  adequate  opportunity  for  in- 
spection that  excepts  such  sales  from  the  rule  of  caveat  emptor.  As  was  said 
by  the  Supreme  Court  of  the  United  States:  'One  of  the  main  reasons  why 
the  rule  does  not  apply  in  the  case  of  a  sale  by  sample  is  because  there  Is  no 
opportunity  for  a  personal  examination  of  the  bulk  of  the  commodity  which 
the  sample  is  shown  to  represent'  Barnard  v.  Kellogg,  10  Wall.  383.  388  [19 
L.  EA.  987].  Ordinarily,  if  the  buyer  had  no  opportunity  to  inspect  the  goods, 
and  a  sample  is  exhibited  at  the  sale  and  ofTered  him  for  examination,  the 
courts  would  presume  that  it  was  a  sale  by  sample.  •  •  •>  Tiedeman  on 
Sales,  i  188.  This  presumption  Is  not  conclusive,  but  'may  be  rebutted  by  other 
facts — as,  for  example,  when  the  seller  refuses  to  sell  by  the  sample.'    Id." 

A  verdict  having  been  directed  in  plaintiff's  favor,  the  defendants 
are  entitled  upon  this  appeal  to  have  the  benefit  of  the  most  favor- 
able inferences  deducible  from  the  evidence.  Viewing,  therefore,  the 
proof  in  the  most  favorable  light  for  the  defendants,  and  applying 
to  it  the  rule  above  quoted,  there  was  sufficient  evidence  in  the  case  to 
have  warranted  the  jury  in  finding  that  there  was  a  sale  by  sample. 
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ig  the  case,  the  question  arises  whether,  under  the  circum- 
:he  counterclaim  could  be  allowed.  The  plaintiff  contends 
there  was  no  express  or  collateral  agreement  of  warranty 
rvived  the  acceptance  of  the  bricks  after  inspection;  and  (2) 
defendants,  after  having  examined  the  bricks,  accepted  and 
ri  in  the  building,  and  therefore  they  are  estopped  from  now 
that  the  same  were  not  according  to  contract.  The  defend- 
the  other  hand,  claim  that  the  warranty  was  one  that  sur- 
eptance,  and  that  therefore  they  were  entitled  to  deduct  from 
act  price  the  damage  which  they  have  suffered  by  reason  of 
h  of  warranty ;  it,  among  other  things,  appearing  that,  when 
,  the  bricks,  except  those  used  in  the  first  story,  were  nearly 
^d,  and  different  from  one  another  in  color,  presenting,  when 
e  wall,  a  mottled  appearance.  On  the  other  hand,  the  plain- 
lence  tended  to  show  that  when  the  bricks  were  delivered 
esponded  in  color  to  the  sample,  but  that,  owing  to  their 
leen  allowed  during  a  strike  to  remain  uncovered  in  the 
ey  became  discolored  by  dirt  and  rain.  The  defendants'  wit- 
nied  this,  and  testified  that  during  the  strike  the  bricks  had 
iperly  covered  in  all  cases,  and  were  protected  from  the 
le  defendants  further  gave  evidence  that,  although  in  the 
second  stories  the  bricks  were  put  up  immediately  after  they 
ivered,  and  before  the  strike  began,  the  first  story,  though 
iform  in  color,  did  not  correspond  with  the  sample,  while 
id  story  differed  very  much  from  the  first  in  color.  The 
claims,  furthermore,  that  its  contention  as  to  the  bricks 
:ording  to  sample  when  delivered  is  supported  by  the  re- 
ned  by  the  defendants  or  their  representatives  that  the  bricks 
delivered  in  good  order.  A  receipt,  however,  is  always  open 
lation.  An  examination  of  the  receipts  so  given  discloses 
words  "in  good  order"  are  printed  in  very  small  type,  and 
idants'  witnesses  testified  that  the  same  were  given  only  to 
the  number  of  bricks  received,  and  to  indicate  nothing  as 
quality.  Moreover,  the  defendants  testified  that  during  de- 
bey  frequently  made  complaints  to  the  plaintiff's  representa- 
to  the  kind  of  bricks  they  were  receiving.  There  was  thus 
:  of  testimony  as  to  whether  or  not  there  was  a  breach  of 
,  which  it  was  for  the  jury,  and  not  the  trial  justice,  to  de- 
lerefore  it  was  error,  under  the  circumstances,  to  refuse  to 
lat  question  to  the  jury. 

^fendants  produced  evidence  tending  to  show  the  value  of 
:s  in  their  defective  condition,  but  they  were  not  allowed 
the  value  of  the  building  with  the  wall  in  the  court  as  it  is 
i  with  the  wall  as  it  would  have  been  if  the  bricks  had 
vered  according  to  sample.  We  think  the  exclusion  of  such 
was  error.  While  ordinarily  the  measure  of  damage  in  cases 
3y  sample  is  the  difference  between  the  actual  value  of  the 
i  delivered  and  as  it  should  have  been,  additional  damages 
x:overed  where  they  are  such  as  may  be  fairly  supposed  to  have 
into  the  contemplation  of  the  parties  when  they  made  the 
where  they  are  such  as  might  naturally  be  expected  to 
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follow  its  violation,  and  where  they  are  capable  of  being  definitely  3 
certained.  Jones  v.  Mayer,  16  Misc.  Rep.  586,  38  N.  Y.  Supp.  8c 
15  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  1259. 

It  appears  in  evidence  that  the  plaintiff  was  the  manufacturer  oi  1 
bricks  in  suit ;  that  its  selling  agents  knew  that  the  same  were 
tended  for  the  front  court  of  the  defendants'  building,  and  were  urgi 
ly  needed,  because  the  defendants  had  previously  ordered  a  differ 
kind  of  brick,  which  the  building  department  would  not  allow  tl 
to  use;  also  that  some  bricks  change  color  more  quickly  t 
others  when  put  into  a  wall;  that  the  bricks  so  delivered  to 
defendants  were  subject  to  such  changes,  and,  although  they  knew 
character  of  the  bricks  as  to  color,  they  did  not  communicate 
fact  to  the  defendants  at  the  time  of  the  sale;  that  the  sampli 
question  was  selected  because  it  represented  the  only  light  b 
which  the  plaintiff  had  ready  for  immediate  use;  and  that,  altho 
color  was  the  most  important  particular  inquired  into  at  the  1 
of  the  selection  of  the  sample,  the  bricks,  when  put  into  the  \ 
greatly  differed  from  one  another  in  color,  thus,  according  to  on 
the  witnesses,  making  the  wall  look  "like  the  American  flag."  It 
further  testified  that,  to  cure  the  trouble,  it  would  be  necessar 
paint  the  wall,  at  considerable  expense.  These  additional  elem 
clearly  bring  the  case  within  the  exceptional  category  where  r 
than  the  mere  difference  in  the  value  of  goods  can  be  recovered  up 
sale  by  sample.  It  results  from  these  views  that  the  judgment  sh 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant 
abide  the  event. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
pellants  to  abide  the  event.    All  concur. 


■ 


(92  App.  Dlv.  243.) 

PEOPLE  ex  rel.  STEPHENSON  v.  GREENE.  Police  Com'r. 

(Supreme  Court,  Appellate  Division,  First  Department    March  11, 190 

L  CBBTIOBARI— DI8ICI8SAL  FROM  POLICE  POBCS— QUESTIONS  REVIEWABLE. 

Under  the  express  provisions  of  Code  Civ.  Proc.  g  2140,  It  Is  the  di 
the  Appellate  Division,  on  certiorari,  to  determine  whether  there  wa 
competent  proof  of  all  the  facts  necessary  to  authorize  the  decision 
and.  if  so,  whether  such  a  preponderance  of  proof  was  against  the 
slon  that  a  similar  verdict  of  a  Jury  would  be  set  aside  as  agalm 
weight  of  the  evidence. 

2.  Same— Pebmittinq  Houses  of  Pkostitution— Evidence— Sufficienct 
On  certiorari  to  review  relator's  dismissal  from  the  police  forw 
dence  held  insufficient  to  show  that  a  house  which  relator  permit 
exist  in  his  district  was  a  house  of  prostitution. 

8.  Same— Suspicious  Places— Discretion  of  Captains. 

Police  department  rule  44.  par.  "b,"  requiring  police  captains  to  tra 
monthly  reports  of  the  location  of  suspicious  places,  vests  in  such  ca; 
a  discretion  in  determining  what  Is  a  suspicious  place,  wliicb  disc 
must  be  exercised  with  regard  to  evidence. 

4.  Sake— Evidence— Sufficiency. 

On  certiorari  to  review  relator's  dismissal  from  police  force,  evi 
held  insufficient  to  show  that  a  house  not  reported  by  relator  as  : 
plclous  place  was  such  a  place,  so  as  to  show  relator  guilty  of  n 
false  reports. 
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by  the  people,  on  the  relation  of  John  T.  Stephenson, 

cis  V.  Greene,  as  police  commissioner  of  the  city  of 

>  review  the  dismissal  of  relator  from  the  police  force  of 

versed. 

tore  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 

•BRIEN,  and  LAUGHLIN,  JJ. 

lack,  for  relator, 
irley,  for  respondent. 

ILJN,  J.  The  relator,  a  police  captain  assigned  to  duty 
ith  Precinct  in  the  city  of  New  York,  was  on  the  9th  of 
02,  charged  by  the  police  commissioner  and  by  the  senior 
:or  with  (i)  conduct  unbecoming  an  officer;  (2)  con- 
;  to  the  public  peace  and  welfare ;  (3)  neglect  and  disobe- 
lers  and  of  the  rules  and  regulations  of  the  police  de- 
)  neglect  of  duty;  (5)  making  false  reports,  under  rule 
The  charges  contained  three  specifications,  which  were, 
(i)  That  from  the  6th  of  August,  1902,  to  the  date 
rere  made,  he  suffered  and  permitted  six  houses  of  pros- 
treet  numbers  of  which  were  given,  to  be  kept  and  main- 
district  to  which  he  was  assigned ;  (2)  that  during  the 
four  places,  the  street  numbers  of  which  were  given,  he 
sons  to  traffic  in  intoxicating  liquors  without  a  liquor 
:,  in  violation  of  section  11,  subd.  i,  of  the  liquor  tax  law 
p.  51,  c.  112);  (3)  that  during  the  same  time  he  "had 
ounds  for  suspicion"  that  violations  of  law  were  occur- 
:  planned  to  occur  at  eight  places,  designated  by  street 
I  that  it  was  his  duty,  under  the  rules  and  regulations 
department,  to  report  them  as  suspicious  places  in  the 
irts  made  by  him  for  September,  October,  November, 
r,  which  he  failed  and  neglected  to  do,  and  thereby  con- 
lis  superior  officers  the  fact  that  such  places  were  sus- 

:harges  stated,  as  supplemented  by  the  specifications  in- 
elator,  after  a  trial  had  before  the  first  deputy  commis- 
ound  guilty,  and  by  the  police  commissioner  dismissed 
:e  force.  The  relator  thereupon  obtained  a  writ  of  certio- 
urpose  of  having  the  proceedings  which  resulted  in  his 
ewed  by  this  court.  The  statute  gives  him  the  right  to 
2ode  Civ.  Proc.  1888,  c.  16,  tit.  2,  art.  7.  And  it  also  lim- 
to  certain  questions,  among  which  is  a  determination  of 
I  was  any  competent  proof  of  all  the  facts  necessary  to  be 
ler  to  authorize  the  making  of  the  determination,  and,  if 
here  was  "upon  all  the  evidence  such  a  preponderance 
nst  the  existence  of  any  of  these  facts  that  the  verdict 
rming  the  existence  thereof  rendered  in  an  action  in  the 
irt,  triable  by  a  jury,  would  be  set  aside  by  the  court 
e  weight  of  evidence."  Section  2140,  Code  Civ.  Proc. 
ty,  therefore,  in  reviewing  the  proceedings,  to  deter- 
irst  instance  whether  there  was  any  competent  proof  of 
lecessary  to  be  proved  to  justify  the  conviction,  and,  if 
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SO,  then  to  determine  whether  there  was  such  a  preponderance  of 
dence  against  the  determination  of  the  commissioner  as  would  ne 
sitate  setting  aside  the  verdict  of  a  jury,  as  against  the  weight  of 
dence,  had  a  jury  found  the  existence  of  such  facts  in  an  actioi 
the  Supreme  Court.     People  ex  rel.  McAlcer  v.  French  et  al., 
N.  Y.  502,  23  N.  E.  1058.    Mindful  of  the  duty  thus  imposed,  we  \ 
carefully  examined  the  record,  and  after  such  examination  the  ci 
is  unanimously  of  the  opinion  that  the  findings  of  the  commissi< 
are  so  manifestly  against  the  weight  of  evidence  that  the  same  r 
be  set  aside. 

Having  reached  this  conclusion,  it  would  serve  no  good  purpos 
set  out  at  length  the  evidence  bearing  upon  such  charges,  except  i 
far  as  the  same  relate  to  one  house.  No.  7^  Elizabeth  street ;  it  b 
strenuously  urged  that  as  to  this  house,  at  least,  the  evidence  was  < 
cient  to  justify  the  relator's  dismissal.  It  is  sufficient  to  say  that 
evidence  did  not  establish  that  houses  of  prostitution  had  been 
and  maintained  at  the  times  and  places  stated,  or  that  there  had  1 
any  dereliction  of  duty  on  the  part  of  the  relator  with  refer 
to  such  houses.  And  as  to  the  illegal  sales  of  liquor,  the  evidenc 
tablished,  at  most,  a  mere  technical  violation,  for  which  it  would  b< 
reasonable  and  unjust,  under  the  facts  proved,  to  hold  the  rel 
guilty  of  neglect  of  duty  because  he  did  not  prevent  them. 

As  to  the  commissioner's  findings  in  so  far  as  the  same  relat 
73  Elizabeth  street :  It  will  be  borne  in  mind  that  the  cliarges  in 
respect  were  that  it  was  a  house  of  prostitution,  which  the  re! 
suffered  and  permitted  to  exist  during  the  time  stated,  and  tha 
made  false  reports  with  reference  thereto,  in  that  he  did  not  ch; 
terize  it  in  the  monthly  reports  made  by  him  for  September,  Oct( 
November,  and  December  as  a  suspicious  place.  As  to  the  char; 
of  the  house,  seven  witnesses  were  produced,  six  of  whom  were 
tectives  connected  with  the  district  attorney's  office,  and  the  sev 
a  police  officer  (none  of  them  under  the  control  of  the  relator), 
testified,  in  substance,  that  on  the  26th  of  November  they,  wit 
difficulty,  gained  admittance  to  73  Elizabeth  street:  that  upon  ei 
ing  the  place  they  were  met  by  a  woman,  apparently  in  charge, 
upon  being  informed  of  what  they  desired,  directed  them  to  go  t( 
floor  above,  where  several  women  were  found  ready  to  participa 
immoral  acts;  that  they  made  but  one  visit  to  the  place,  and  1 
was  nothing  in  the  external  appearance  of  the  building  wliich  indii 
it  was  a  disorderly  house,  or  that  illicit  practices  were  being  condi 
in  it,  nor  did  the  dress  of  the  women  whom  they  saw  indicate 
they  were  prostitutes.  It  did  not  appear  when  these  women  em 
the  place;  how  long  they  remained;  whether  they,  or  women  oi 
character,  had  been  there  before  or  went  there  thereafter.  The 
dence,  therefore,  at  most,  simply  established  that  on  a  single  < 
sion,  in  a  hotel,  strangers,  so  far  as  appearances  were  concerned, 
able  to  obtain  admission  to  the  building  without  difficulty,  and 
tain  therein  women  for  immoral  purposes.  This  fell  far  short  c 
tablishing  that  the  house  was  a  disorderly  one,  where  common  ] 
titutes  resorted  and  resided.  Barnesciotta  v.  People,  10  Hun, 
Com.  V.  Lambert,  12  Allen,  177;  People  v.  Gastro,  75  Mich.  12; 
N.  W.  937;  People  v.  Pinkerton,  79  Mich,  no,  44  N.  W.  180;   S 
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wa,  75,  45  N.  W.  545,  20  Am.  St.  Rep.  401 ;  State  v. 
i.  591.  And  the  finding  that  it  was  a  house  of  this  char- 
:he  relator  suffered  and  permitted  to  be  maintained,  is 
by  the  evidence, 
us  to  a  consideration  of  the  second  branch  of  the  in- 
it  is  whether  the  relator  was  guilty  of  making  false  re- 
rule  44,  par.  "b,"  with  reference  to  th»s  house,  in  that 
iignate  it  in  his  reports  as  a  suspicious  place.  This  rule, 
he  same  is  material  to  the  question  under  discussion, 
captains  of  the  police  force  shall  make,  sign,  and  trans- 
deports  in  duplicate,  one  copy  to  the  police  commission- 
opy  to  the  first  or  second  deputy,  stating  the  following 
Wngs :  "(4)  Location  of  all  suspicious  places  and  places 
jspected  that  violations  of  the  law  are  planned  or  oc- 
ile  is  silent  as  to  what  constitutes  a  "suspicious  place," 
to  assume  that  the  same  is  to  be  determined  by  the 
xxl  judgment  and  discretion  on  the  part  of  the  captain 
:t,  since  he  is  required  to  make  the  report.  Such  judg- 
:retion,  however,  are  not  a  mere  whim  or  caprice  upon 
must  have  for  their  foundation  some  evidence.  Other- 
difficult  to  see  how  reputations  might  be  seriously  in- 
e  value  of  property  easily  depreciated.  This  seems  to 
;  view  entertained  by  the  police  department ;  because  in 
n  it  appeared  that  the  relator,  prior  to  the  time  the  char- 
erred  against  him,  asked  his  superior  officer.  Inspector 
constituted  a  "suspicious  place,"  to  which  the  inspector 
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the  captain  of  the  precinct  Bhonid  be  the  better  judge  of  that ; 
be  guided  by  the  reports  made  to  him  by  detectives  and  officers 
itlzens'  clothes,  and  hla  personal  visits  to  the  place,  whether  or 
i  termed  a  suspicious  place." 

himself  testified  that  he  had  always  considered  it  neces- 
iptain  to  obtain  some  evidence  that  the  law  was  being 
place  before  entering  it  upon  his  list  as  suspicious,  and 
tay  he  had  always  been  guided  as  a  captain  of  police, 
is  no  evidence,  as  it  seems  to  me,  which  would  have  justi- 
r  in  characterizing  the  place  in  his  reports  for  the  months 
spicious  one.  It  is  true,  he  had  been  told  by  his  superior 
)mplaints  had  been  made  that  the  house  was  disorderly, 
;en  asked  as  early  as  August  to  investigate  such  charges 
port,  which  he  did,  and  in  which  he  stated : 

ibeth  Street  is  a  four-story  building,  which  Is  a  duly  licensed 
inducted  by  one  Florlno  Capperelll.  Owing  to  the  number  of 
!ived  against  said  premises,  which  Is  patronized  almost  exclu- 
fins,  I  have  caused  the  members  of  my  command  detailed  to 
ilothes  to  frenuently  visit  the  same  at  irregular  hours  of  the 
and  I  have  also  made  personal  inspectioa  of  said  place,  and 
;ly  possible  that  technical  violations  of  law  may  occur  thereat, 
able  up  to  the  present  to  secure  any  evidence  which  would  jus- 
ig  any  action  against  the  proprietor  thereof." 

;ared  that  the  relator  detailed,  from  time  to  time,  at  least 
police  officers  to  m^ke  an  investigation  and  report,  seven 
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of  whom  testified,  in  substance,  that  under  the  direction  of  the  relator 
they  visited  the  house  frequently,  in  various  disguises,  at  different  hours 
of  the  day  and  night.  One  of  them  stated  that  he  gained  admittance 
to  the  building  from  an  adjoining  roof,  while  another  stated  that  he 
secreted  himself  within  the  building  for  a  short  period  of  time,  and  all' 
of  them  stated  that  they  were  unable  to  discover  any  evidence  that  it 
was  a  disorderly  house,  or  that  disorderly  practices  were  carried  on 
in  it.  The  other  three  were  present  at  the  trial,  ready  to  be  sworn,  and 
it  was  conceded  that  their  testimony  would  corroborate  the  testimony 
given  by  the  other  officers,  showing  active  vigilance  on  the  part  of  the 
relator  to  detennine  the  character  of  the  house  and  enforce  the  law  with 
reference  to  its  inmates,  and  his  inability  to  obtain  any  evidence  against 
it  In  corroboration  of  these  witnesses  at  least  five  others  were  pro- 
duced, who  testified,  in  substance,  that  some  or  all  of  them  lodged  in 
the  building  from  about  the  ist  of  September  to  the  ist  of  December, 
and  they  never  saw  any  disorderly  acts  committed,  nor  any  women  in 
the  house,  except  one  who  did  the  cleaning.  The  relator  himself  testi- 
fied that  he  had  made  personal  inspections,  and  he  detailed  at  length 
the  efforts  which  he  had  made  through  the  officers  under  his  command, 
employing  "stool  pigeons,"  obtaining  officers  from  other  precincts, 
and  that  he  was  unable  to  obtain  any  evidence  which  would  have  justi- 
fied him  in  taking  proceedings  against  the  proprietor,  or  reporting  the 
house  as  a  suspicious  one.  Under  such  circumstances,  I  do  not  think 
it  can  be  said  that  the  reports  which  he  made  were  false,  and  the  find- 
ing of  the  commissioner  that  they  were  is  against  the  preponderance 
of  evidence. 

In  conclusion,  therefore,  it  seems  to  me  the  findings  of  the  commis- 
sioner, judging  the  relator  guilty  of  the  charges  made  against  him, 
are  against  the  weight  of  evidence ;  and  for  that  reason  the  same  should 
be  set  aside,  the  writ  sustained,  and  the  relator  reinstated  in  his  former 
position,  with  $50  costs  and  disbursements.    All  concur. 


(92  AiH).  Div.  235.) 

SMITH  V.  KISSEL. 

(Supreme  Court,  Appellate  DlTision,  First  Department    March  11, 1904.) 

1.  CORTRAOTS— GONSIDKBATIOR. 

An  agreement  between  a  mortgagor  and  defendant,  whereby  the  mort- 
gagor released  his  Interest  in  the  profits  derived  from  the  mortgaged 
property  under  a  prior  contract — providing  that  the  mortgagor  and  de- 
•  fendant  should  be  equally  Interested  in  the  property,  and  should  equally 
divide  the  profits  realized  from  a  sale — and  whereby  defendant  agreed  to 
pay  the  mortgage  debt  and  relieve  the  mortgagor  from  any  liability 
thereon,  is  supported  by  a  valuable  consideration,  and,  on  defendant's 
performance,  the  mortgagor's  Interest  in  the  property  ended. 

2.  ASSIONIfENT  OF  COZTTBACT— SUBSEQUSNT   RELEASE   BT  ASSIOItOB— EFFECT. 

An  assignee  of  a  contract  is  bound  by  the  act  of  his  assignor  releasing 
the  other  party  to  the  contract  from  his  obligation  thereunder,  where  the 
latter  had  no  notice  of  the  assignment 

8.  AppkaI/— PiNDiNOS  or  Fact— Review. 

The  court  on  appeal  is  not  Justified  In  interfering  with  the  findings  of 
the  trial  court  based  on  satisfactory  evidence. 

K  2.  See  Asslgumeuts,  vol.  4,  Cent  Dig.  {  182. 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Bertha  Smith  against  Gustav  E.  Kissel.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH.  MCLAUGH- 
LIN, O'BRIEN,  and  INGRAHAM,  JJ. 

C.  Elliott  Minor,  for  appellant 
Richard  L.  Sweezy,  for  respondent 

INGRAHAM,  J.  The  action  was  brought  for  an  accounting.  The 
cc»nplaint  alleged  that  on  the  i6th  of  July,  1896,  one  John  B.  Smith 
purchased  certain  property  in  the  city  of  New  York  for  the  price  of 
$140,000,  of  which  $15,000  was  to  be  paid  in  cash  upon  delivery  of  the 
deed,  and  the  balance  by  execution  and  delivery  of  a  bond  secured  by 
a  mortgage  upon  the  property ;  that  Smith,  being  desirous  of  raising 
$15,000  with  which  to  make  the  cash  payment,  applied  to  the  defendant 
to  loan  him  the  money ;  that  the  defendant  stated  that  he  would  procure 
a  loan  of  that  sum,  to  be  secured  by  a  second  mortgage  upon  the  pr<^ 
erty,  and,  in  consideration  of  the  defendant  procuring  such  loan,  the 
defendant  demanded  of  Smith  that  he  be  allowed  to  join  with  Smith  in 
the  purchase  and  sile  of  the  said  property  as  his  partner  in  reference 
thereto,  and  that  the  rents  and  profits  to  be  derived  therefrom  should 
be  equally  divided  between  them;  that  the  defendant  subsequently 
secured  a  loan  of  the  money,  which  was  secured  by  a  bond  and  mort- 
gage on  the  property,  and  that,  in  consideration  thereof,  "it  was  agreed 
by  and  between  said  John  B.  Smith  and  the  defendant  that  said  pur- 
chase should  be  for  their  joint  and  partnership  account,  and  that  they 
should  be  equally  interested  therein,  and  should  divide  the  profits  and 
proceeds  thereof  realized  from  a  sale  by  them  or  either  of  them  of  said 
property  equally,  share  and  share  alike."  The  answer  denies  these 
allegations,  and  alleges  that  the  said  Smith  applied  to  the  defendant  for 
a  loan  of  $15,000  to  enable  him  to  complete  the  purchase  of  certain 
property  described  in  the  complaint ;  that  upon  procuring  the  said  loan 
said  Smith  agreed  to  enter  into  a  contract  to  purchase  said  property, 
which  purchase  should  be  for  the  joint  account  of  said  Smith  and  de- 
fendant ;  that  the  defendant  agreed  to  said  proposal,  and  procured  the 
said  loan,  whereupon  Smith  entered  into  a  contract  to  purchase. the 
property ;  that  on  or  about  July  17,  1896,  the  property  was  conveyed  to 
Smith,  Smith  executing  to  the  grantors  a  first  mortgage  to  secure  the 
payment  of  $125,000,  a  part  of  the  purchase  price;  that  the  loon  pro- 
cured by  the  defendant  of  $15,000  was  used  to  pay  the  amount  required 
to  be  paid  in  cash  upon  the  completion  of  said  purchase,  and  this 
amount  of  $15,000  was  secured  by  a  second  mortgage  upon  the  prem- 
ises, which  was  payable  on  or  before  July  17,  1897 ;  that  00  or  about 
January  21  or  22,  1897,  Smith  conveyed  the  premises  to  a  clerk  in  the 
employ  of  the  defendant ;  that  subsequent  to  said  conveyance  Smith  en- 
deavored to  find  a  purchaser  for  the  premises,  without  success,  until 
some  time  in  Februaty  or  March,  1897,  when  Smith  stated  to  tiie 
defendant  that  he  was  unable  to  procure  a  purchaser,  for  the  premises, 
and  he  then  and  there  agreed  to  dissolve  the  said  joint  interest  and  ac- 
count existing  between  Smith  and  the  defendant,  and  agreed  that  the 
premises  should  be  the  sole  property  of  the  defendant,  the  defendant 
87  N.Y.S.— 12 
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to  pay  the  amount  of  $15,000,  the  loon  procured  by  the  defendant  for 
Smith,  and  that  there  should  be  no  further  accounting  as  to  the  rents 
of  the  property  that  had  been  received  by  Smith  or  the  defendant, 
or  on  account  of  the  agreement  to  divide  the  profits. 

Upon  the  trial  it  appeared  that  on  the  17th  day  of  July,  1896,  Smith 
received  a  deed  of  the  property,  and  executed  to  the  vendor  a  purchase- 
money  mortgage  to  secure  the  sum  of  $125,000,  a  part  of  the  purchase 
price,  and  at  the  same  time  executed  a  second  mortgage  to  Charlotte 
A.  Kissel  to  secure  the  sum  of  $15,000,  which  became  due  on  July  17, 
1897 ;  that  this  money  was  paid  to  Smith  to  enable  him  to  conplete  his 
purchase  of  the  property;  that  subsequently  Charlotte  A.  Kissel  died, 
whereupon  her  executors  transferred  the  said  mortgage  to  Rudolph 
H.  Kissel  on  February  9,  1897.  On  January  22,  1897,  Smith  and  wife 
conveyed  the  premises  in  question  to  Bashford,  a  clerk  in  the  employ 
of  the  defendant,  and  it  was  conceded  that  that  was  a  conveyance  for 
the  benefit  of  defendant.  Smith  testified  that  from  the  ist  of  Decem- 
ber, 1896,  to  the  1st  of  January,  1897,  he  had  collected  all  the  rents  of 
the  property,  and  that  subsequently  the  defendant  sold  the  property. 
The  plaintiff  then  rested,  whereupon  the  defendant  testified  that  he  had 
no  knowledge  that  the  plaintiff  had  any  interest  in*  the  contract  or  the 
property  until  the  commencement  of  the  action ;  that  some  time  early 
in  1896  Smith  applied  to  the  defendant  for  a  loan  of  $15,000  to  make 
a  cash  payment  for  the  purchase  of  this  property;  that  Smith  stated 
to  the  defendant  that,  if  the  defendant  would  procure  that  loan,  he 
(Smith)  could  sell  the  property  within  six  months,  would  attend  to  the 
management  and  sale  of  the  property,  and  would  divide  with  the  de- 
fendant the  profits  that  he  received  in  the  transaction ;  and  that  at  that 
time  Smith  wrote  the  defendant  a  letter,  which  was  introduced  in  evi- 
dence, as  follows: 

"My  Dear  Sir :  In  consideration  of  your  procuring  ^15,000  from  Charlotte 
A.  Kissel  to  contribute  towards  the  purchase  of  the  Qrace  Cburcta  property, 
(13tta  to  14tta  Streets),  I  will  dlride  with  you  all  profits. 

"Yours  very  truly,  John  B.  Smith." 

He  also  testified  that  Smith  and  the  defendant  had  interviews 
from  time  to  time  in  relation  to  the  sale  of  the  property,  at  which  Smith 
stated  that  he  was  doing  his  utmost  to  sell  it;  that  these  interviews 
continued  until  January,  1897,  when  Smith  came  to  the  oflSce  of  the 
defendant  and  said  that  for  private  reasons  he  wanted  this  prc^rty  put 
in  the  hands  of  some  one  else ;  that  one  of  the  defendant's  clerks  would 
do;  that  he  wanted  the  property  transferred  at  once — ^within  24  hours 
— whereupon  the  defendant  called  up  an  attorney,  and  the  property  was 
conveyed  by  Smith  to  Bashford,  one  of  the  defendant's  clerks;  that 
Smith  still  continued  his  efforts  to  procure  a  purchaser  for  the  property. 
After  this  second  mortgage  became  due,  proceedings  were  commenced 
to  foreclose  it,  and  while  that  action  was  pending,  some  time  in  Feb- 
ruary or  March,  1898,  Smith  came  to  the  defendant  and  said  that  he 
was  in  trouble — ^that  the  defendant  was  having  the  mortgage  fore- 
closed. To  this  the  defendant  replied  that  the  mortgage  belonged  to 
his  brother,  and  that  he  was  conducting  his  own  affairs,  to  which  Smith 
replied,  "Well,  you  can  control  it;'  to  which  the  defendant  said, 
"That  is  possible ;  I  can  control  it  by  paying  it"     Smith  said :    "What 
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\g  this  for?  You  have  got  everything  that  you  can  get 
sure,  and  what  do  you  want  to  keep  on  for?    Why  do 

keep  on?    You  have  got  everything;   you  have  got  the 

own  name.  You  have  control  of  this  mortgage,  and,  if 
;  it,  what  are  you  doing  it  for  ?  I  have  had  a  great  deal 
nd  it  will  only  add  further  harm  and  trouble.  This  thing 
"  to  which  the  defendant  replied :  "I  am  doing  it  to  get 
:d  title  to  this  property,  because  now  I  have  to  bear  the 
<a  are  out  of  it,  and  under  those  circumstances  I  want  to 
ny  title ;"  to  which  Smith  said :  "How  can  you  be  more 
title  than  you  are  now  ?  You  own  the  thing ;  you  own  the 
I  can't  do  anything  more,  and  why  don't  .you  stop  ?'  That 
;r  said  that  he  would  call  it  square  if  the  defendant  "will 
the  mortgage" ;  that  the  defendant  reminded  Smith  of  the 

burden  was  coming  along,  that  it  was  a  very  great  one, 
t  mortgage  of  his  became  due  in  six  months,  that  the  sec- 
fe  was  due,  and  then  said  to  Smith :    "You  can't  do  any- 

You  tell  me  yourself  that  you  have  no  money ;  that  you 
; ;"  that  under  those  circumstances  "this  is  no  longer  a  joint 
nd  Smith  replied :  "That  is  perfectly  true.  I  don't  want 
:erest  in  the  thing,  but  there  is  no  necessity  of  anything  be- 
ou  have  got  it  now ;"  That  Smith  then  abrogated  the  con- 
was  only  a  verbal  one  between  the  parties,  and  the  defend- 

the  abrogation  in  consideration  of  his  letting  Smith  off 
•  annoyance,  the  defendant  to  take  care  of  the  mortgages ; 
tgages  were  taken  care  of  by  the  defendant,  and  Smith  took 
iterest  in  the  property  until  the  suit  was  commenced ;  that 
af  this  conversation  there  was  no  negotiation  pending  for 
the  property.  After  this  contract  the  defendant  entered 
tions  for  the  sale  of  the  property,  and  subsequently  made 
ntii  the  purchaser  to  sell  the  property  for  $165,000.  To 
it  contract,  the  defendant  paid  the  second  mortgage  of 

also  the  first  mortgage  for  $125,000,  and  then  procured  a 
je  upon  the  property  for  $100,000,  paying  the  difference  in 
>o  paying  the  charges,  commissions  for  obtaining  the  loan, 
taxes ;  that  he  advanced  $32,000  in  cash  to  put  the  thing 
i  received  the  diflFerence  between  the  amount  that  he  had 

the  property  and  the  purchase  price  of  the  property  in  a 
gage  upon  the  property  made  by  the  purchaser;  that  he 
payments  entirely  relying  upon  the  agreement  with  Smith 
eleased  all  claim  against  the  agreement  to  divide  the  profits, 

knowledge  of  any  assignment  by  Smith  to  the  plaintiff, 
whole  transaction  as  a  complete  abrogation  of  the  agree- 
ai  himself  and  Smith  to  divide  any  of  the  profits  realized 
ansaction. 

;  apparent  that  the  real  consideration  for  Smith's  release 
est  in  the  property  was  the  agreement  by  the  defendant  to 
h  from  any  obligation  that  he  was  under  in  relation  to  the 
len  upon  the  property,  and  by  which  the  defendant  assumed 
dons  and  agreed  to  furnish  the  money  necessary  to  protect 
.    When  the  agreement  for  the  divisicm  of  the  profits  was 
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made.  Smith  owned  the  property.  He  subsequently  conveyed  it  to 
the  defendant's  derk,  and  the  fact  that  shortly  afterwards  judgment 
was  entered  against  Smith  explains  this  conveyance.  Undoubtedly  this 
conveyance  would  not  change  the  legal  obligation  of  the  defendant  to 
account  to  Smith  for  any  profits  subsequently  realized  in  the  disposition 
of  the  property ;  but  when  Smith  came  to  the  defendant  and  stated  that 
he  could  do  nothing  further  in  relation  to  it,  that  the  foreclosure  of  the 
mortgage  for  $15,000  was  embarrassing  him,  and  requested  the  defend- 
ant to  take  care  of  the  mortgages,  and  in  consideration  thereof  that  he 
would  release  the  defendant  from  all  claim  for  any  interest  in  the 
profits,  the  defendant  accepting  that  in  good  faith  and  subsequently 
I»ying  off  the- mortgages  upon  the  property,  the  consideration  for 
Smith's  release  of  his  interest  in  the  profits  was  the  obligation  assumed 
and  carried  out  by  the  defendant  of  providing  the  money  necessary  to 
pay  the  incumbrances  upon  the  property,  and  his  subsequently  paying 
off  these  mortgages  was  certainly  a  valuable  consideration  for  Smith's 
release  of  his  right  to  any  portion  of  the  profits.  There  was  no  possi- 
ble defense  by  Smith  to  the  foreclosure  of  the  mortgage  for  $15,000. 
The  defendant  has  assumed  no  obligation  as  to  it,  and,  if  that  fore- 
closure had  been  carried  out  and  the  property  sold,  it  is  quite  clear  that 
Smith  would  have  had  no  further  interest  in  the  transaction.  Smith 
had  been  unable  to  effect  a  sale  of  the  property,  and  there  were  then  no 
profits  to  which  he  would  have  been  entitleid;  and  there  is  not  the 
slightest  evidence  to  show  that  at  the  time  of  this  transaction  there 
was  any  offer  for  the  property,  or  negotiations  for  its  sale.  Assuming 
that  this  account  of  the  transaction  by  the  defendant  was  true,  there 
was  a  perfect  valid  agreement  by  which  Smith's  interest  in  the  property 
was  discharged,  and  the  defendant  acting  upon  that  agreement,  dis- 
charging Smith  from  all  liability  upon  his  obligations,  terminated 
Smith's  relation  to  the  property,  and  any  rights  that  he  would  have  un- 
der his  agreement  with  the  defendant.  There  was  no  obligation  upon 
the  defendant  to  make  these  large  pa)Tnents  that  were  necessary  to  pay 
the  mortgage  on  the  property,  and  he  paid  these  mortgages  relying  up- 
on Smith's  agreement  to  abrogate  their  understanding  as  to  the  division 
of  the  profits.  Upon  the  performance  by  defendant  of  this  agreement, 
Smith's  right  to  any  future  interest  in  the  profits  was  at  an  end. 

The  plaintiff  produced  an  assignment  of  Smith's  right  under  this 
agreement  with  liie  defendant,  dated  April  2, 1897.  This  was  some  time 
before  the  arrangement  between  Smith  and  the  defendant  by  which 
Smith  terminated  his  interest  in  the  contract.  The  evidence  is  clear 
that  the  defendant  had  no  knowledge  of  this  transfer.  The  plaintiff 
gave  him  no  notice  of  it,  and  the  defendant  continued  to  treat  Smith  as 
die  principal,  and,  relying  upon  Smith's  undertaking,  made  these  pay- 
ments and  relieved  Smith  from  his  obligations  upon  the  mortgages. 
There  can  be  no  question  but  that,  in  the  absence  of  knowledge  of  the 
assignment,  the  plaintiff  was  justified  in  treating  Smith  as  the  person 
entitled  to  whatever  rights  there  were  under  the  contract,  and  the  plain- 
tiff, therefore,  is  bound  by  the  act  of  Smith,  her  assignor,  in  releasing 
the  defendant  from  any  obligation  under  the  contract  in  relation  to  the 
profits  to  be  realized  from  the  sale  of  this  property.  It  is  true  that 
Smith  denies  that  he  made  this  agreement  with  the  defendant,  but  the 
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IS  found  in  favor  of  the  defendant  upon  satisfactory  evidence, 
are  not  justified  in  interfering  with  the  findings  by  the  trial 

It  is  quite  clear  that  by  this  agreement  Smith,  for  a  valuable 

ation,  released  the  defendant  from  any  obligation  to  account 
subsequent  profits  realized  from  a  sale  of  the  property,  and 

is  agreement  being  found,  the  court  below  was  right  in  dis- 
the  complaint. 

lows  that  the  judgment  appealed  from  must  be  affirmed,  with 

A^ll  concur. 


DIv.  294.) 

I  V.  TRADESMEN'S  NAT.  BANK  OF  CITY  OF  NEW  YORK  et  al. 

>me  Court,  Appellate  Dlrlslon,  First  Department    Marcb  11, 1901.) 

s  BY  Aduinistbatob— Leoai.  Capacity  to  Sub. 

here  there  Is  no  defect  In  the  appointment  of  an  administrator,  he 

L-apaclty  to  sue,  though  he  has  no  right  to  maintain  the  action. 

18  Defendant— Pebson  Refusing  to  Join  as  Plaintiff. 
ider  Code  Civ.  Proc  f  448,  providing  that,  when  the  consent  of  any 
ivho  ought  to  be  Joined  as  a  plaintiff  cannot  be  obtained,  he  may  be 
;  a  defendant,  the  administrator  of  a  deceased  partner.  Instituting  a 
founded  on  the  right  of  the  surviving  partner  to  receive  money  l)e- 
ng  to  the  firm,  if  entitled  to  maintain  the  action,  properly  made  the 
Lving  partner  a  defendant  for  the  reason  that  he  refused  to  bring  the 


-Pbopek  Parties. 

I  administrator  of  a  deceased  partner.  If  authorized,  as  standing  In 
>Iaee  of  the  surviving  partner,  to  maintain  a  suit  to  recover  a  fund 
hich  the  surviving  partner  Is  entitled,  may  maintain  an  action  for  an 
imtlng,  and  is  entitled  to  a  recovery  against  all  the  persons  who  have 
Ired  any  part  of  It. 

EBSHIP— RiGirr  OF  SuEViviNG  Pabtneb. 

I  the  death  of  a  partner,  the  legal  title  to  the  firm  property  vesta  in 
surviving  partner,  who  has  the  sole  right  to  liquidate  the  affairs  of 
irm  within  a  reasonable  time ;  and  the  representative  of  the  deceased 
aer  may  call  on  the  surviving  partner  to  account,  and  demand  the 
Ibution  of  the  surplus  remaining  after  the  payment  of  the  partner- 
debts. 

-Right  or  Repbesentative  of  Deceased  Pabtneb  to  Recoveb  Fnui 

IB. 

le  administrator  of  a  deceased  partner  cannot  maintain  an  action  to 
rer  a  fund  in  the  hands  of  third  persons,  based  on  the  theory  that 
lurvlving  partner  has  refused  to  bring  such  an  action,  and  has  released 
:laim  without  consideration,  so  that  the  fund  will  be  lost  to  the  firm 
ss  the  administrator's  action  is  allowed;  the  complaint  containing 
negation  that  the  firm  property  Is  sufficient  to  pay  the  firm  debts. 

il  from  Special  Ttfrm,  New  York  County, 
n  by  Charles  A.  Secor,  as  administrator  of  Charles  A.  Secor, 
1,  against  David  Myerle,  as  executor  of  Phineas  Burgess,  de- 
and  others.  From  an  interlocutory  judgment  overruling  de- 
to  the  complaint,  certain  of  the  defendants  appeal.  Reversed, 
ed  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McL-AUGH- 
•BRIEN,  and  INGRAHAM,  JJ. 

es  M.  Demond,  for  appellants, 
c  P.  Uflord,  for  respondent. 


•        •  .  -  -    .    '         J.  .  •    "t»- 

f        -  *•>-      .  ■-».«■  ■■-• 


^--. 


i     i 


Digitized  by 


Goggle/  ", 


182  87  NEW  YORK  SUPPLEMENT  (Sup.  CL 

ana  121  Now  York  State  Reporter 

HATCH,  J.     The  complaint  avers  that  Phineas  Burgess,  Charles 
A.  Secor,  and  James  F.  Secor  were  prior  to  December,  1884,  copartners 
doing  business  under  the  firm  name  of  Burgess  &  Secor;    that  Bur- 
gess died  in  1884,  leaving  a  last  will  and  testament,  which  was  ad- 
mitted to  probate,  and  David  Myerle  was  appointed  his  executor,  and 
qualified  as  such;   that  Charles  A.  Secor  died  on  December  23,  1884. 
and  letters  of  administration  were  duly  issued  to  William  H.  Secor  on 
January  26,  1885.    After  his  death,  and  after  letters  of  administration 
were  issued,  a  last  will  and  testament  of  the  deceased  was  discovered. 
This  will  was  duly  admitted  to  probate,  and  the  plaintiff  was  appointed 
administrator  with  the  will  annexed  on  May  15,  1903.     The  defendant 
James  F.  Secor  is  the  sole  surviving  partner  of  said  firm.     The  coni- 
j)laint  then  avers  that  a  contract  was  executed  by  the  firm  with  the 
United  States  government  for  the  construction  of  a  war  vessel,  and  out 
of  the  performance  of  this  contract  a  claim  arose  against  the  govern- 
ment;  that  on  July  12,  i8go,  an  agreement  respecting  such  claim  was 
entered  into  between  Myerle,  as  executor,  Secor,  as  survivor,  and  the 
defendant  Tradesmen's  National  Bank,  a  copy  of  which  is  attached  to 
the  complaint ;  that  pursuant  to  such  agreement  the  claim  against  the 
government  was  prosecuted  in  the  Court  of  Claims  of  the  United 
States,  and  resulted  in  a  judgment  against  the  latter  in  favor  of  Myerle, 
as  executor,   for  the  sum   of  $129,811.45;    that  this  judgment  was 
])aid  by  the  government  by  delivery  of  its  check  or  draft   for  that 
amount,  drawn  to  the  order  of  Myerle,  and  was  by  him  indorsed  to 
the  defendant  Logan,   representing  the  firm   of  Logan,  Demond  & 
Harby,  attorneys.     Subsequently  an   action  was  begun  by  the  Con- 
tinental National  Bank,  which  asserted  a  claim  thereto.     In  this  action 
a  receiver  was  appointed,  and  the  draft,  or  its  proceeds,  was  turned 
over  to  such  receiver,  and  was  deposited  in  court  to  await  the  result 
of  such  action.     About  April  28,  1899,  ^"'^1  decree  was  entered  in  that 
action  by  the  consent  of  the  defendants  Logan,  Demond,  and  Harby, 
but  without  the  knowledge  or  consent  of  James  F.  Secor,  the  survivor, 
or  the  present  plaintiff.     By  the  terms  of  such  judgment  the  Con- 
tinental National  Bank  was  decreed  to  be  entitled  to  $11,000,  and  the 
remainder  of  the  fund  was  paid  over  to  Logan,  Demond,  and  Harby; 
that  since  the  entry  of  this  decree  these  defendants  have  paid  to  the 
defendant  bank  and   certain   other  persons,   including  the  defendant 
Myerle,  portions  of  the  fund ;  that,  upon  the  payment  of  the  fund  by 
the  government,  James  F.  Secor,  as  surviving  partner  of  said  firm  of 
Burgess  &  Secor,  became  entitled  to  receive  the  same,  after  deducting 
therefrom  the  expenses  of  the  prosecution,  and  such  other  sums  as 
were  mentioned  in  the  agreement;   that  thereafter  James  F.  Secor,  as 
surviving  partner,  demanded  of  the  defendant  bank,  and  of  Logan, 
Demond,  and  Harby,  payment  of  the  money  so  received,  but  said  de- 
fendants refused  to  comply  therewith ;  that  thereafter,  on  October  20, 
1900,  Secor,  as  surviving  partner,  commenced  an  action  against  the 
defendant  bank,  Myerle,  as  executor,  and  Logan,  Demond,  and  Harby. 
for  an  accounting  of  such  sum  ;  that  thereafter,  and  on  March  1,  1901. 
Secor,  as  surviving  partner,  undertook  to  release  any  individual  claim 
that  he  might  have  against  the  bank,  but  that  such  release  was  with- 
out consideration,  and  was  made  without  authority;    that  thereupon 
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ion  was  discontinued;  that  plaintiff  has  duly  requested  James 
r  to  bring  this  action  for  an  accounting  of  this  fund,  and  he  has 
to  bring  the  same ;  that  the  defendant  bank  is  insolvent.  Upon 
ferments  the  plaintiff  demanded  judgment  that  the  defendant 
id  the  defendants  Logan  and  others  be  required  to  account  for 
ey  so  received,  and  for  the  necessary  disbursements  and  charges 
ed  with  the  same,  and  that  the  defendants  be  required  to  pay 
the  plaintiff  the  balance  found  to  be  due  on  such  accounting; 
receiver  be  appointed  pending  the  action;  that  the  defendant 
as  executor,  be  required  to  account  for  the  money  which  he  has 
I ;  and  that  such  order  or  decree  be  made  as  to  the  interests  of 
itiff  James  F.  Secor  as  may  be  proper ;  and  for  such  other  and 
relief  as  may  seem  equitable. 

igreement  mentioned  in  the  complaint  provides  for  a  prosecu- 
the  claim  against  the  United  States,  and  for  the  distribution  of 
i,  if  secured.  The  defendants  separately  demurred  to  the  com- 
ach  upon  the  same  grounds:  First,  that  the  plaintiff  has  not 
pacity  to  sue ;  second,  that  it  appears  upon  the  face  of  the  com- 
tiat  there  is  a  defect  of  parties  plaintiff;  third,  that  it  appears 
e  face  of  the  complaint  that  causes  of  action  have  been  improp- 
ited ;  and,  fourth,  that  the  complaint  does  not  state  facts  suf- 
0  constitute  a  cause  of  action. 

r  as  the  first  ground  is  concerned,  the  demurrer  is  ineffectual, 
intiff  has  leral  capacity  to  sue,  even  though  he  may  not  have 
of  action.  There  is  no  defect  in  his  appointment  as  adminis- 
jr  at  least  none  appears  upon  the  face  of  the  complaint.  Con- 
ly  he  has  capacity  to  sue.  There  is  a  decided  difference  be- 
capacity  to  sue  and  the  right  to  maintain  an  action.  Ward  v. 
157  N.  Y.  301,  51  N.  E.  1002,  68  Am.  St.  Rep.  790;  Leggett  v. 
,  ^^  App.  Div.  612,  79  N.  Y.  Supp.  289. 

second  ground  is  without  foundation.  There  is  no  defect  of 
plaintiff.  The  action  is  not  founded  upon  the  contract  which 
'ed  to  in  the  complaint.  It  is  founded  upon  the  right  of  James 
r,  as  a  surviving  partner  of  the  firm  of  Burgess  &  Secor,  to  re- 
e  money  which  was  realized  frcMn  the  government.  James  F. 
ras  not  made  a  party  plaintiff  for  the  reason  that  he  refused  to 
le  action.  He  was  therefore  properly  made  a  party  defendant 
;;iv.  Proc.  §  448),  assuming  that  the  plaintiff  has  the  right  to 
n  this  action. 

:s  of  action  have  not  been  improperly  united.  If  the  plaintiff 
intain  the  action  as  standing  in  tiie  shoes  of  James  F.  Secor, 
riving  partner,  and  he,  as  is  averred,  was  entitled  to  receive  the 
■f  this  fund,  it  is  clear  that  he  can  maintain  an  action  for  an  ac- 
%  of  the  same,  and  have  a  recovery  against  all  of  the  persons 
}uired  any  part  of  it. 

fourth  ground  of  demurrer  proceeds  upon  the  theory  that  the 
nt  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
;  presents  the  serious  question  upon  these  demurrers.  It  is  evi- 
it  the  legal  title  to  all  of  the  personal  property  of  the  firm  vested 
urviving  partner.  He  had  and  has  the  sole  and  exclusive  right 
late  and  deal  with  such  property,  for  purposes  of  liquidaticMi, 
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a&  fully  and  completely  as  could  the  partners  themselves.  Beini 
vested  with  the  legal  title,  the  cause  of  action  was  in  him  solely 
exclusively.  He  alone  could  enforce  the  collection  of  choses  in  ac 
pay  debts,  and  liquidate  the  affairs  of  the  firm.  Such  relation  is 
that  of  trustee  of  the  personal  representatives  of  the  deceased  cq 
ners,  although  it  partakes  somewhat  of  that  nature.  The  personal 
resentatives  of  a  deceased  partner  have  an  equitable  right  to  hav< 
assets  of  the  partnership  applied  to  the  payment  of  firm  debts,  ar 
the  distribution  of  any  surplus.  Williams  v.  Whcdon,  109  N.  Y. 
16  N.  E.  365,  4  Am.  St.  Rep.  460.  It  is  stated  in  the  syllabus  of 
case,  "The  time,  manner,  and  mode  of  paying  the  firm's  indebted 
however,  is  under  the  exclusive  control  of  the  survivors."  Thi 
perhaps,  too  broad  a  statement  of  the  law,  because,  if  the  survivor 
absolute  control  as  to  the  time  when  he  would  liquidate,  he  coulc 
be  called  upon  to  account.  The  right  is  of  a  reasonable  time  in  w 
to  liquidate  the  affairs  of  the  firm.  In  Preston  v.  Fitch,  137  N.  \' 
33  N.  E.  77,  this  case  is  cited  with  approval,  and  the  rights  of  the 
resentatives  of  the  estate  of  a  deceased  partner  as  against  the  survi 
partner  are  stated.  So  stated,  it  is  the  right  of  the  personal  repress 
tive  to  call  the  surviving  partner  to  account.  Undoubtedly  an  ac 
upon  a  proper  state  of  facts,  will  lie  against  the  surviving  partn^ 
the  instance  of  the  representatives  of  a  deceased  partner  for  an  accc 
ing,  not  as  to  any  specific  or  particular  thing,  but  as  to  all  of  his  t 
actions  as  surviving  partner  and  liquidator.  The  complaint  in 
case,  however,  is  not  based  upon  such  theory.  The  theorj-  of  this  1 
plaint  is  that  a  cause  of  action  exists  in  favor  of  Secor,  as  survi 
partner,  against  the  persons  who  have  possessed  themselves  of 
fund  without  right  to  hold  the  same  as  against  him ;  and  the  pla: 
seeks  to  place  himself  in  Secor's  shoes,  and  enforce  this  cause  of  ac 
based  upon  the  theory  that  Secor  has  refused  to  bring  such  an  ac 
has  released  the  claim  without  consideration,  and  that  thereby  this 
will  be  lost  to  the  partnership  of  which  he  is  the  survivor  unless 
right  to  maintain  this  action  is  upheld.  We  think  he  must  fail,  fo 
reason  that  he  does  not  show  himself  possessed  of  any  beneficia 
terest  in  this  fund,  and  he  therefore  has  no  standing  to  maintaii 
action  to  enforce  a  cause  of  action  which  is  vested  solely  and  exclu 
ly  in  the  surviving  partner.  The  interest,  and  the  sole  interest,  o 
personal  representative,  is  in  the  surplus  which  remains  of  the  fi 
assets  after  the  payment  and  discharge  of  all  of  its  obligatior 
creditors.  Until  that  time  arrives,  he  has  no  beneficial  interest  v 
ever  in  the  property.  In  order  to  secure  his  right  in  this  respec 
may  have  an  action  against  the  surviving  partner,  callin^r  him  t( 
count,  but  he  has  no  right  to  enforce  claims  and  maintain  actioi 
reduce  to  possession  the  assets  of  the  partnership.  It  may  be  the 
action  can  be  maintained,  based  upon  averments  showing  fraud,  w 
ful  mismanagement,  and  disregard  of  the  rights  of  deceased  part 
In  such  case  personal  representatives  may  maintain  an  action  fo 
accounting,  and  obtain  the  appointment  of  a  receiver  of  the  partnei 
assets,  and  upon  the  appointment  of  such  receiver  a  cause  of  ai 
may  be  vested  in  him  to  enforce  the  claim  which  is  sought  to  b( 
forced  in  this  action ;  but  the  plaintiff,  as  personal  representative, 
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t.  The  complaint  is  destitute  of  any  averment  showing 
lerty  of  the  firm  is  sufficient  to  pay  all  the  debts  and  ob- 
le  copartnership,  and,  until  such  event  occurs,  plaintiff  has 
hatever  as  the  personal  representative  of  a  deceased  part- 
is no  more  interest  in  the  property  of  the  copartnership 
lired  to  pay  the  debts  of  the  copartnership  than  any  other 
hat  it  nowhere  appears  that  he  has  the  slightest  beneficial 
is  fund.  In  the  face  of  this  fact,  plaintiff  asks  that  an  ac- 
lad  of  the  specific  fund,  that  it  be  decreed  upon  such  ac- 
sum  to  which  the  surviving  partner  would  be  entitled,  and 
1  over  to  the  plaintiff.     If  this  should  be  granted,  it  would 

copartnership  affairs.  There  would  be  no  liquidation  of 
;ounts,  and  the  liquidator  would  not  be  authorized  to  re- 
1.  And  this  may  be  the  result,  although  the  personal  rep- 
is  no  interest  whatever  in  this  fund.  Evidently  the  plain- 
with  no  such  right,  and  consequently  the  complaint  fails 
ise  of  action.  This  is  for  two  reasons:  (i)  That  he  has 
laintain  an  action  which  is  solely  vested  in  the  surviving 
that  he  has  not  shown  himself  entitled  to  an  accounting 
urviving  partners.     Such  is  not  his  action,  nor  such  the 

averments.  If  he  could,  in  any  view,  maintain  this  ac- 
d  be  required  to  show  some  beneficial  interest  which  he 
ind ;  and  that  will  only  arise  when  it  is  shown  that  there 
)rs  of  the  copartnership  remaining  unpaid,  and  that  tliere 
for  which  the  surviving  trustee  should  account.  In  that 
n  that  alone,  he  would  have  a  beneficial  interest, 
icutory  judgment  should  therefore  be  reversed,  and,  as  it 
at  plaintiff  cannot  succeed  in  this  action,  the  complaint 
missed,  with  costs  to  the  appellants.    All  concur. 
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)NAL  PARK  BANK  OF  NEW  YORK  v.  CLARK  ct  al. 

nrt.  Appellate  Division,  First  Department    March  11,  1904.) 

v-LiEN — SuBSEQtri:nT  Appointment  of  Rjiceiveb  or  Debtor— 

I  acquired  by  a  benefldary  in  a  life  policy  wbose  claim  has 
ed  by  the  Insnrer,  a  foreign  corporation,  by  attaching  property 
to  the  Insurer  found  In  New  York,  is  not  defeated  by  the  subse- 
ilntment  in  New  York  of  a  receiver  of  the  Insured. 

iNc»— Fund  Derived  from  Assessjientb— Deposit  in  Bank- 
Attach. 

1  of  a  life  insurance  company  was  derived  from  assessments  for 
nt  of  death  claims,  but  was  not  expected  to  be  used  for  the 
f  any  particular  claim,  being  collected  for  the  payment  of  ap- 
ims  generally.  The  fund  was  deposited  in  a  bank,  payable  to 
ay,  or  its  order,  on  demand,  and  was  the  property  of  the  com- 
Id,  that  the  relation  between  the  bank  and  the  company  was 
>tor  and  creditor,  and  hence  a  beneSclary  in  a  life  policy  wbose 
been  approved  had  a  right  to  attach  the  fund  in  the  bank,  so 
ire  a  lien  thereon  which  would  not  be  defeated  by  the  subse- 
ilntment  of  a  receiver  of  the  company. 

sivers,  vol.  42,  Cent.  Dig.  S  142. 
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Appeal  from  Special  Term,  New  York  County. 

Bill  of  interpleader  by  the  National  Park  Bank  of  New  York  against 
Cyrus  J.  Clark  and  others,  receivers  of  the  Supreme  Council  of  the 
Order  of  Chosen  Friends,  and  against  Lizzie  G.  Brown.  From  a  judg- 
ment for  the  receivers,  Lizzie  G.  Brown  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

James  S.  Darcy,  for  appellant 
William  L.  Mathot,  for  respondents. 
Thomas  Cooper  Byrnes,  for  respondent  Clark, 

HATCH,  J.  The  plaintiff,  a  national  banking  association,  brought 
this  action  in  equity,  in  the  nature  of  a  bill  of  interpleader,  in  order 
that  it  might  pay  into  court  the  amount  of  a  deposit  of  $7,067.32,  car- 
ried on  its  books  to  the  credit  of  the  "Supreme  Council  of  the  Order 
of  Chosen  Friends  Relief  Fund."  The  plaintiff  asked  that  upon  pay- 
ment it  be  discharged  from  further  liability,  and  that  the  defendants 
settle  among  themselves  their  conflicting  claims  to  the  fund.  The  re- 
lief sought  upon  the  part  of  the  plaintiff  was  granted,  and  upon  pay- 
ment of  the  money  into  court  the  plaintiff  was  dismissed  from  the  ac- 
tion by  an  interlocutory  judgment  entered  therein.  The  appellant 
claimed  a  lien  upon  the  fund  to  the  extent  of  $1,800  by  virtue  of  an 
attachment  levied  thereon.  The  respondents  claim  the  entire  fund  by 
virtue  of  their  appointment  as  receivers  of  the  corporation  to  which 
the  fund  belonged.  The  issues  raised  by  the  conflicting  claims  of  the 
defendants  were  thereafter  tried,  and  resulted  in  a  judgment  in  favor 
of  the  receivers.  The  facts  are  undisputed,  and,  so  far  as  material, 
are  as  follows :  The  Supreme  Council  of  the  Order  of  Chosen  Friends 
was  a  fraternal,  beneficiary  corporation,  incorporated  under  the  laws 
of  the  state  of  Indiana,  and  had  its  principal  place  of  business  in  In- 
dianapolis, in  that  state.  The  corporation  in  all  its  branches  was  con- 
trolled by  a  board  known  as  the  "Supreme  Council."  A  grand  council 
was  organized  in  each  state  where  the  corporation  did  business,  and 
this  grand  council  had  jurisdiction  over  the  local  councils  of  that  state. 
The  corporation  had  articles  of  association,  a  constitution  and  by- 
laws, regulating  the  business  and  the  control  of  its  members.  It  is- 
sued a  certificate  or  policy  of  insurance  to  its  members,  which  provided 
that  upon  the  death  of  a  member  in  good  standing  it  would  pay  to  the 
beneficiary  named  therein  the  amount  called  for  in  the  certificate.  The 
funds  requisite  for  the  payment  of  these  obligations  were  obtained  by 
the  corporation  through  assessments  levied  upon  the  members,  collected 
by  the  local  councils  and  transmitted  to  the  corporation.  Ninety  per 
cent  of  the  money  thus  realized  was  devoted  by  the  corporation  to 
the  payment  of  its  certificate  obligations,  and  this  money  was  deposited 
in  a  fund  known  as  the  "Relief  Fund,"  the  remaining  10  per  cent,  be- 
ing devoted  to  the  general  expenses  of  the  corporation.  The  assess- 
ments were  not  levied  to  pay  particular  claims,  but  to  pay  claims  gen- 
erally. The  relief  fund  money  of  the  corporation  was  deposited  in  va- 
rious banks  throughout  the  country,  and  the  plaintiff  bank  was  one  of 
such  depositories,  and  had  on  deposit,  at  the  time  this  action  was  com- 
menced, the  sum  of  $7,067.32.    Checks  in  the  form  of  a  warrant  were 
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issued  by  the  corporation  in  payment  of  the  approved  claims,  and  such 
checks  were  paid  by  the  bank  as  presented,  without  regard  to  the  or- 
der in  which  they  were  issued  by  the  corporation.  On  the  ist  of  July, 
1900,  Mary  C.  Vandervoort  died,  a  member  in  good  standing,  the  ap- 
pellant. Brown,  being  her  daughter,  and  the  beneficiary  named  in  her 
certificate  of  insurance  for  the  amount  of  $2,000.  The  appellant's 
claim  was  duly  approved  bv  the  corporation,  which  paid  $200  on  ac- 
count of  the  claim  upon  July  16,  1900,  and  the  balance  of  $1,800  still 
remains  unpaid.  On  December  15,  1900,  the  appellant  being  a  resident 
of  Kings  county,  N.  Y.,  began  an  action  at  law  in  the  Supreme  Court 
of  that  county  against  the  corporation  to  recover  the  said  sum  of  $1,800. 
In  that  action  a  warrant  of  attachment  was  issued  on  tlie  ground  that 
the  defendant  was  a  foreign  corporation,  and  the  warrant  was  duly 
served  upon  the  bank  by  the  sheriff  of  New  York  county,  and  the  same 
has  never  been  vacated.  Other  attachments  on  similar  claims  were 
levied  upon  the  fund,  but  none  of  those  attaching  creditors  have  ap- 
pealed. On  December  14,  1900,  the  defendant  Clark  was  appointed 
temporary  receiver  of  the  corporation  by  the  Supreme  Court  of  In- 
diana, on  the  ground  that  the  corporation  was,  and  had  long  been,  in- 
solvent, and  on  Decembef  18,  1900,  the  respondent  Clark  made  a  de- 
mand upon  the  bank  for  the  sum  deposited  therein,  payment  thereof 
was  refused,  and  upon  December  19,  1900,  Clark  began  an  action  in 
the  Supreme  Court  to  recover  said  amount  In  May,  1901,  Clark  was 
appointed  permanent  receiver  of  the  corporation  by  a  judgment  of  the 
Supreme  Court  of  Indiana,  by  which  judgment  disscdution  of  the  cor- 
poration was  also  decreed.  On  December  22,  1900,  the  respondent 
Martin  was  appointed  temporary  receiver  of  the  assets  of  the  corpora- 
tion within  the  state  of  New  York.  On  December  27,  1900,  the  bank 
instituted  the  action  of  interpleader,  and  the  court  ordered  that  the 
fund  be  paid  into  court,  subject  to  all  the  existing  liens.  It  is  the  con- 
tention of  the  defendant  receivers  that  the  fund  should  be  paid  to  the 
New  York  receiver,  and,  after  his  fees  and  expenses  are  deducted, 
that  it  should  then  be  paid  over  to  the  Indiana  receiver,  and  by  him 
disbursed  to  all  the  creditors  of  the  corporation  pro  rata;  the  court 
below  so  held,  and  from  the  judgment  entered  thereon  diis  appeal  is 
taken. 

UpcMi  the  death  of  Mrs.  Vandervoort  the  appellant.  Brown,  became 
entitled  to  recrive  irom  the  corporation  the  amount  represented  by  the 
beneficiary  certificate.  The  claim  thereunder  having  been  approved 
by  the  corporation,  it  became  a  liquidated  claim  for  that  amount,  and 
Mrs.  Brown  thereupon  became  a  creditor  of  the  corporation.  The 
obligation  resting  upon  it  was  to  pay  the  claim,  and,  failing  in  that,  it 
was  guilty  of  a  breach  of  contract,  and  Mrs.  Brown  became  vested 
with  a  cause  of  action  against  the  corporation  upon  such  breach 
(Matter  of  Equitable  Ass'n,  61  Hun,  299,  16  N.  Y.  Supp.  80) ;  Strasser 
V.  Staats,  59  Hun,  143,  13  N.  Y.  Supp.  I^;  Anderson  v.  S.  C.  of  O. 
of  C.  F.,  135  N.  Y.  107,  31  N.  E.  1092.  This  is  the  recc^ized  rule  of 
law  in  the  state  where  the  corporation  was  created.  Elkhart  Mut.  Aid 
&  B.  Ass'n  v.  Houghton,  103  Ind.  286,  2  N.  E.  763,  53  Am.  Rep.  514. 
Being  thus  invested  with  a  cause  of  action,  Mrs.  Brown  had  the  right 
to  resort  to  any  remedy  authorized  by  the  law  of  this  jurisdiction  to 
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enforce  her  claim.  The  defendant  corporation  having  property  and 
funds  within  this  state,  and  being  a  foreign  corporation,  a  remedy  by 
attachment  in  favor  of  the  creditor  came  into  existence.  Code  Civ. 
Proc.  §§  635,  636.  Under  such  circumstances  an  attachment  regularly 
issued  creates  a  right  in  the  creditor  to  the  fund  or  property  upon  which 
the  same  is  levied,  superior  in  right  to  the  claim  of  a  receiver  of  the 
corporation  appointed  in  the  home  jurisdiction,  even  though  such  re- 
ceivership is  prior  in  pcnnt  of  time  to  the  levy  of  the  attachment,  if  it 
be  levied  prior  to  the  appointment  of  a  receiver  in  this  state.  Ham- 
mond v.  Nat.  Life  Ass'n,  58  App,  Div.  453,  69  N.  Y.  Supp.  585 ;  Barth 
v.  Backus,  140  N.  Y.  230,  35  N.  E.  425,  23  L.  R.  A.  47,  37  Am.  St. 
Rep.  545 ;  Maboo  v.  Ongley  Electric  Co.,  156  N.  Y.  196,  50  N.  E.  805. 
It  IS  said,  however,  that  this  rule  conflicts  with  the  decision  an- 
nounced by  the  Appellate  Division  in  the  Second  Department  in  Pop- 
per v.  Supreme  Council,  61  App.  Div.  405,  70  N.  Y.  Supp.  637,  which 
case  was  cited  with  approval  in  Hallenborg  v.  Greene,  66  App.  Div. 
590,  73  N.  Y.  Supp.  403.  The  most  cursory  examination  shows  that 
this  contention  is  without  foundation.  In  the  Popper  Case  the  ques- 
tion arose  upon  a  demurrer  to  a  complaint  in  an  action  brought  by  a 
creditor  of  tiie  corporation  in  this  state,  on  behalf  of  himself  and  oth- 
ers similarly  situated,  for  the  purpose  of  havin|f  a  receiver  appointed, 
to  the  end  that  the  assets  of  the  corporation  might  be  equally  distrib- 
uted among  the  persons  entitled  thereto,  and  the  court  llierein  simply 
passed  upon  the  sufficiency  of  the  complaint  as  stating  facts  sufHcient 
to  constitute  a  cause  of  action,  and  reached  the  conclusion  that  it  did. 
It  did  not,  however,  undertake  to  determine,  nor  did  it  decide,  as  to 
the  rights  of  attaching  creditors  which  had  become  fixed  prior  to  the 
appointment  of  a  receiver  in  this  state,  or  prior  to  the  institution  of  the 
action  therein,  the  subject  of  consideration.  On  the  coatnry,  the  court 
expressly  said : 

"We  are  not  now  concerned  with  the  question  of  the  distribution  or  disposi- 
tion of  the  funds  In  the  manner  adopted  In  that  case  [referring  to  People  v. 
Granite  S.  P.  Ass'n,  41  App.  DIt.  257  (58  N.  T.  Supp.  510)1,  but  simply  with  the 
question  of  jurisdiction,  and  whether  the  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action." 

Undoubtedly,  the  court  had  jurisdiction  to  entertain  such  an  action, 
and  to  appoint  a  receiver  in  this  jurisdiction,  so  that  the  fund  might 
be  secured  for  the  benefit  of  the  persons  equitably  entitled  thereto,  and 
thereby  save  the  same  from  waste,  through  provisional  remedies  or 
otiierwise.  It  does  not  affect  the  question,  however,  as  to  the  right  of 
a  creditor  to  levy  an  attachment  upon  the  funds  of  the  corporation 
within  this  jurisdiction,  nor  does  it  militate  against  the  right  secured 
thereby,  if  it  be  in  all  respects  regular.  The  right  to  impound  the 
fund  at  the  instance  of  all  the  creditors  presents  quite  a  different  ques- 
tion from  the  right  of  a  creditor  to  enforce  his  claim  by  attachment 
levied  prior  to  the  appointment  of  a  receiver  within  this  state,  or  the 
institution  of  an  action  which  seeks  to  preserve  the  fund  for  the  benefit 
of  all.  The  principle  decided  in  that  case  was  approved  in  the  Hallen- 
borg Case,  but  the  court  took  occasion  to  say,  in  the  prevailing  opinion : 
"If  the  court  in  Arizona  should  appoint  a  receiver,  its  order  would  not 
operate  upon  the  fund  belonging  to  the  Cobre  Company  now  in  this 
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State ;"  and,  in  the  dissenting  memorandum  made  by  the  learned  Pre- 
siding Justice  therein,  it  is  stated:  "I  do  not  think  that  we  can  reach 
an>-thing  but  the  fund  here;"  thus  clearly  disclosing  that  it  was  the 
opiniixi  of  the  court  that  the  appointment  of  a  receiver  In  the  foreign 
jurisdiction  did  not  operate  to  prevent  securing  liens  upon  the  fund, 
or  to  divest  such  lien  after  the  appointment  of  a  receiver  in  this  state. 
On  the  contrary,  such  rights  are  supported  by  the  decision  repdered 
therein. 

It  follows,  therefore,  that,  as  no  receiver  had  been  appointed  in  this 
state  at  the  time  of  the  levying  of  this  attachment,  Mrs.  Brown  acquired 
perfect  right  in  the  fund  to  the  extent  of  her  claim,  unless  she  be  de- 
feated for  other  reasons.  She  has  been  defeated  in  enforcing  such 
right  by  the  judgment  rendered  in  this  action,  based  upon  the  ground 
that  the  fund  deposited  with  the  plaintiff  bank  was  a  trust  fund,  im- 
pressed with  the  payment  of  those  entitled  to  share  in  the  relief  fund 
of  the  corporation.  It  appeared  by  the  complaint  that  the  relation 
which  existed  between  the  bank  and  the  corporation  was  the  ordinary 
cme  of  creditor  and  debtor,  created  by  the  deposit  of  the  money  with 
the  bank,  which  was  subject  to  the  check  or  warrant  of  the  corpora- 
tion. So  far  as  the  pleadings  are  concerned,  there  is  no  disagreement 
between  the  defendant  receivers  and  the  bank  in  this  respect.  The  an- 
swer of  the  Indiana  receiver  avers  that  the  plaintiif  "received  on  de- 
posit and  agreed  to  repay  to  the  said  the  Supreme  Council  of  the  Order 
of  Chosen  Friends,  or  to  its  order,  on  demand."  And  at  the  time  of 
the  appointment  of  the  receiver  "there  remained  in  the  hands  of  said 
plaintiff,  of  the  said  moneys  so  deposited  as  aforesaid,  a  balance  un- 
drawn." The  averment  in  the  answer  of  the  New  York  receiver  is 
"that  the  said  funds  so  on  deposit  with  the  plaintiff  herein,  or  for  which 
it  was  indebted  to  said  supreme  council  at  the  times  hereinbefore  men- 
tioned, *  ♦  •  was  the  property  of  the  Supreme  Council  of  the 
Order  of  Chosen  Friends  when  these  defendants  were  appointed  re- 
ceivers as  aforesaid,  and  they,  as  such  receivers,  are  entitled  to  the 
same,  in  pursuance  of  the  terms  of  said  final  judgment."  It  is  ap- 
parent, therefore,  that,  so  far  as  the  pleadings  are  concerned,  the  rela- 
ticMi  shown  to  exist  between  the  bank  and  the  corporation  was  that  of 
debtor  and  creditor,  and  the  express  averment  is  that  the  money  was  the 
property  of  the  corporation.  The  money  collected  upon  the  assess- 
ments for  the  payment  of  death  claims,  and  which  was  set  apart  or 
kept  in  a  relief  fund,  did  not  cease,  by  reason  of  such  setting  apart, 
to  be  the  property  of  the  corporaticm.  The  mcmey  raised  by  a  particu- 
lar assessment  was  not  used  or  expected  to  be  used  for  the  payment  of 
a  particular  death  claim.  On  the  contrary,  the  fund  thus  collected 
was  used  for  the  payment  of  claims  generally,  and  claims  which  had 
been  approved,  and  for  which  a  warrant  was  issued,  were  paid  there- 
from without  r^fard  to  the  priority  of  the  issuance  of  the  warrant  It 
was  a  general  fund  created  for  that  purpose,  but  it  did  not  belong 
either  to  the  insured  or  the  beneficiary.  The  issuance  of  the  warrant 
for  the  payment  of  an  approved  claim  did  not  create  a  lien  thereon,  nor 
did  it  transfer  title  to  the  fund,  any  more  than  any  other  check  or 
order  for  the  payment  of  money,  and  until  paid  the  money  remained, 
in  the  inception  of  the  fund  down  until  final  payment,  the  property  of 
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the  corporation,  and  as  such  it  was  unimpressed  with  any  trust  in  favor 
of  particular  individuals  or  claims.  Such  has  been  the  effect  of  re- 
peated adjudications.  People  ex  rtt.  Attorney  Gen.  v.  Life  &  R.  Ass'n, 
150  N.  Y.  94,  116,  45  N.  E.  8;  People  v.  Grand  Lodge  of  Empire 
Order,  156  N.  Y.  533,  540,  51  N.  E.  299;  People  v.  Security  L.  Ins. 
&  A.  Co.,  78  N.  Y.  114,  34  Am.  Rep.  522.  It  was  said  by  Judge  Earl 
in  the  last-cited  case: 

"Tbe  fund  produced  by  the  payment  of  all  the  premlnma  does  not  In  any 
sense  belong  to  tbe  policy  holders,  bat  belongs  exclusively  to  tbe  company; 
and  the  policy  holders  are  Interested  In  It  In  tbe  same  way  only  that  tbe  cred- 
itors of  any  other  corporation  are  interested  In  its  fund." 

Fisher  v.  Andrews,  37  Hun,  176;  Buswell  v.  Order  of  the  Iron  Hall, 
161  Mass.  224,  36  N.  E.  1065,  23  L.  R.  A.  846. 

The  only  trust  in  connection  with  this  fund  was  the  trust  reposed  in 
the  corporation"  itself,  acting  through  its  managing  officers,  to  apply 
with  fidelity  the  moneys  collected  to  the  payment  of  the  claims  for 
which  it  was  collected ;  but  such  fact  did  not  make  it  any  less  the  prop- 
erty of  the  corporation,  or  change  its  character  as  a  fund  with  which 
to  pay  creditors.  It  is  very  likely  true  that,  immediately  upon  the  ap- 
pointment of  receivers  in  this  jurisdiction,  titie  to  the  moneys  would 
become  vested  in  them,  but  such  vesting  does  not  change  the  character 
of  the  fund,  or  destroy  the  right  secured  by  the  levying  of  an  attach- 
ment In  such  case  it  would  become  the  duty  of  the  receiver,  up<Mi 
reducing  the  fund  to  possession,  to  make  distribution  of  the  same  ac- 
cording to  the  rights  of  the  parties.  The  usual  course  in  such  pro- 
ceeding is  to  provide  for  the  preservaticm  of  rights  and  Hens  acquired 
before  the  appointment  of  a  receiver,  by  attaching  creditors  and  others 
entitled  to  particular  rights,  in  the  order  authorizing  the  receiver  to 
possess  himself  of  the  fund.  Woerishoffer  v.  North  River  Construc- 
tion Co.,  99  N.  Y.  398,  2  N.  E.  47;  Walling  v.  Miller,  108  N.  Y.  173, 
•IS  N.  E.  65,  2  Am.  St  Rep.  400;  Matter  of  S.  T.  B.  Co.,  136  N.  Y. 
169,  32  N.  E.  623,  20  L.  R.  A.  391.  The  app<Mntment  of  the  recdver 
preserved  the  fund  for  those  entitled  thereto,  and  it  may  be  that,  in 
the  equitable  distribution  of  the  assets  of  the  corporaticm  which  come 
to  the  hands  of  the  receivers,  particular  creditors  will  be  entitled  to 
payment  from  particular  funds  held  by  the  corporation,  and  that  those 
entitied  to  share  in  the  relief  fund  may  be  entitied  to  preference  there- 
in, superior  to  the  rights  of  general  creditors  of  the  corporation ;  but 
such  fact  does  not  divest  the  lien  of  an  attachment  which  has  been 
regularly  levied  upon  the  property  of  the  corporation  prior  to  the  ap- 
pointment of  the  receiver  within  the  jurisdiction  where  the  attachment 
is  levied. 

It  necessarily  follows  from  these  views  that  Mrs.  Brown  acquired  a 
perfect  lien,  to  the  extent  of  her  claim,  upon  the  fund  in  question. 
Such  claim  she  is  entitied  to  enforce  as  against  the  receivers,  and  it 
becomes  their  duty  to  recognize  and  pay  such  claim.  As  the  facts  are 
not  in  dispute,  and  show  right  in  Mrs.  Brown  to  be  paid  from  this  fund, 
it  follows  that  the  judgment  should  be  reversed,  and  judgment  pass 
in  favor  of  Mrs.  Brown  for  the  payment  of  the  amount  of  her  claim 
from  the  fund;  costs  of  the  acticm  awarded  to  the  appellant,  Brown. 
All  concur. 
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PEOPLE  T.  BUCKLEY. 

(Snpr^ne  CJonrt,  Appellate  Division,   Second  Department    March  18,  1904.) 

1.  Escape— iNrOBUATION—STATUTSS—CONSTBUCTIOIf—ATTEIIFT. 

Pen.  Code,  t  87,  declares  that  a  person  who,  intending  to  effect  or  facili- 
tate the  escape  of  a  prisoner,  whether  the  escape  la  effected  or  attempted 
or  not,  conveys  to  a^  prisoner  any  Information,  is  guilty  of  a  felony,  If  the 
prisoner  la  held  on  a  charge  of  felony.  An  indictment  under  such  section 
charged  defondnnt  with  sending  a  letter  to  a  prisoner  confined  in  a  jail  for 
bnrglary,  with  intent  to  facilitate  the  prisoner's  escape,  but  the  letter  set 
ont  did  not  contain  any  Information  calculated  to  directly  aid  the  escape, 
but  merely  commanlcated  to  the  recipient  a  system  of  cipher  which  the 
sender  expressed  an  Intention  to  use  In  a  subsequent  letter  in  which  he 
promised  to  give  the  details  of  a  plan  to  release  two  of  recipient's  fellow 
prisoners.  Held,  that  since  the  information,  the  sending  of  which  is  pro- 
hibited by  such  section,  is  only  such  as  can  hare  some  tendency,  if  acted 
on,  to  enable  prisoners  to  escape,  the  sending  of  the  letter  described  was, 
at  most,  an  attempt  to  commit  the  offense  prohibited. 

2.  Saub— OvEKT  Act. 

The  sending  of  such  letter  constitnted  a  sufficient  overt  act  showing  an 
Intention  to  commit  the  crime,  to  Justify  a  conviction  for  an  attempt 

3.  Samk. 

The  sending  of  the  letter  constituted  an  attempt  to  ccnnmit  the  offense, 
though  it  was  a  mere  preparation,  or  an  act  merely  preliminary  to  the 
commission  thereof. 

4.  &AXK — ^WrTNESS — REBUrrAlK 

In  a  criminal  prosecution  it  was  error  for  the  court  to  permit  witness 
for  the  people,  called  in  rebuttal,  to  characterise  the  testimony  ot  defend- 
ant's witnesses  as  untrue. 

Appeal  from  Queens  County  Court 

John  Buckley  was  convicted  of  conveying  information  to  a  prisoner 
held  on  a  charge  of  felony,  intended  to  facilitate  such  prisoner's  escape, 
and  he  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  TENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Philip  Wohlstetter  and  Thomas  M.  Tyng  (J.  M.  Brinbaum,  oo  the 
brief),  for  appellant 

George  A.  Gregg,  Dist  Atty.  of  Queens  County,  for  respondent 

WILLARD  BARTLETT,  J.  That  portion  of  section  By  of  the 
Penal  Code  which  is  material  to  the  case  at  bar  is  as  follows : 

"A  person  who,  with  Intent  to  effect  or  facilitate  the  escape  of  a  prisoner, 
whether  the  escape  is  effected  or  attempted  or  not,  •  •  •  conveys  to  a 
prisoner  any  information,  *  *  •  is  guilty  of  felony,  if  the  prisoner  is  held 
upon  a  charge,  arrest  commitment  or  conviction  for  a  felony." 

The  indictment  is  based  upon  the  provision  which  I  have  quoted. 
It  accuses  John  Buckley  of  "the  crime  of  sending  and  conveying  into  a 
prison,  and  to  a  prisoner  confined  therein  charged  with  felony,  a  letter 
or  tiling  of  information,  with  intent  to  thereby  effect  or  facilitate  the 
escape  of  a  priscmer  or  prisoners  then  confined  in  said  prison  upon 
charges  of  felony."  The  act  charged  as  constituting  the  crime  is  the 
sending  by  the  defendant  to  one  William  Carroll,  a  prisoner  confined 
in  the  Queens  County  Jail  upon  the  charge  of  burglary,  of  a  letter  with 
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intent  to  effect  or  facilitate  the  escape  of  prisoners  confined  in  the  same 
jail  upon  charges  of  felony.  The  letter  is  set  out  in  the  indictmenL 
It  does  not  contain  any  information  calculated  directly  to  aid  an  escape, 
but  it  communicates  to  the  recipient  a  somewhat  complicated  system 
of  cipher  writing,  which  the  sender  expresses  the  intention  of  using  in 
a  subsequent  letter  in  which  he  will  give  the  details  of  a  plan  for  effect- 
ing the  release  of  two  of  the  recipient's  fellow  prisoners.  The  cipher 
consists  of  short  marks  above  and  below  a  straight  line,  resembling  in 
some  respects  the  symbols  employed  in  stenography,  and  strikingly 
suggestive  of  the  cipher  solved  by  Sherlock  Holmes,  which  forms  the 
basis  of  Conan  Doyle's  well-known  story  of  "The  Dancing  Men." 

Upon  the  trial  the  defendant  admitted  having  sent  this  letter,  but 
denied  that  he  intended  thereby  to  convey  any  information  whereby 
the  prisoners  could  effect  their  escape.  'There  was  testimony  in  be- 
half of  the  prosecution,  however,  tending  to  show  that  the  intent  of 
the  sender  must  have  been  to  facilitate  such  escape.  Assuming  that 
intent  to  have  existed,  the  question  is  whether  the  sending  of  a  letter 
of  this  character  constitutes  the  offense  defined  by  that  portion  of  sec- 
tion 87  of  the  Penal  Code  which  has  been  quoted,  or  only  an  attempt 
to  commit  that  offense.  I  am  of  the  opinion  that  under  this  indictment 
no  conviction  could  be  sustained  for  anything  more  than  an  attempt. 
The  pleader  has  assumed,  and  I  think  correctly,  that  the  information, 
the  sending  of  which  is  prohibited  by  section  87,  is  only  such  as  can 
have  some  tendency,  if  acted  upon,  to  enable  prisoners  to  escape  from 
incarceration.  No  such  information  is  conveyed  by  this  letter.  The 
writer  promises  to  send  information  of  this  character  hereafter,  by 
means  of  the  cipher  which  he  sets  out,  but  he  expressly  withholds  the 
details  of  his  plan  for  future  cconmunication  through  the  instrumen- 
tality of  that  cipher.  Such,  at  least,  is  the  conclusion  which  might  be 
reached  by  a  jury  upon  a  consideration  of  the  letter  itself  in  the  light 
of  the  evidence  in  tiie  record.  The  letter  was  obviously  designed  to 
be  the  first  link  in  a  chain  of  communication  between  the  sender  and 
the  recipient.  The  omission  therefrom  of  the  information  which  the 
statute  is  intended  to  prohibit  does  not  prevent  it  from  being  regarded 
as  a  step  toward  the  furnishing  of  such  information.  If  so,  I  think  the 
sending  of  the  letter,  with  the  intent  to  facilitate  the  escape  of  a  prison- 
er confined  upon  a  charge  of  felony,  may  well  be  deemed  an  attempt  to 
commit  the  crime  denounced  by  section  87  of  the  Penal  Code.  To  con- 
stitute an  attempt,  there  must  be  an  overt  act  done  with  the  intention 
of  eventually  committing  the  crime,  and  having  a  tendency  to  effect 
its  commission.  Here  was  the  necessary  overt  act  in  the  sending  of 
the  letter.  The  intent  is  sufficiently  charged  in  the  indictment,  and, 
as  I  have  said,  a  jury  might  well  infer  its  existence  from  the  evidence.. 

But  was  the  sending  of  the  letter  an  act  tending  to  effect  the  commis- 
sion of  the  crime  ?  I  think  it  was.  It  established,  if  the  missive  were 
not  intercepted,  a  secret  method  of  communication  between  the  par- 
ties to  the  correspondence,  not  innocent  in  its  character,  but  intended 
to  be  employed  for  a  criminal  purpose.  It  is  argued  in  behalf  of  the 
appellant  that  the  facts  charged  in  the  indictment  and  proved  upon  the 
trial  constitute  at  most  a  preparation  to  commit  a  crime,  being  acts 
merely  of  a  preliminary  nature,  and  that  such  preparations  have  never 
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been  held  to  amount  to  an  attempt  to  commit  the  offense  in  contempla- 
tion. This  doctrine,  that  mere  preparation  can  never  be  deemed  an  at- 
tempt to  commit  a  crime,  has  not  been  universally  accepted,  as  is  pointed 
out  in  the  case  of  People  v.  Sullivan,  173  N.  Y.  122,  65  N.  E.  989,  93 
.\m.  St.  Rep.  582,  where  the  opinion  of  the  Court  of  Appeals  \ras  writ- 
ten by  CuUen,  J.,  and  contains  an  interesting  and  instructive  discus- 
sion of  the  law  of  this  state  relating  to  the  elements  necessary  to  con- 
stitute an  attempt  to  commit  a  crime.  He  shows  that  the  courts  of 
this  state  have  not  accepted  the  doctrine  of  the  early  English  cases  to 
the  effect  that,  in  order  to  constitute  an  attempt,  the  overt  act  must 
be  the  final  one  toward  the  completion  of  the  offense,  and  of  such  a 
character  that,  unless  interrupted,  the  offense  itself  would  have  been 
committed.  While  conceding  the  difficulty  of  formulating  any  general 
rule  by  which  to  determine  whether  acts  are  too  remote  to  amount  to 
an  attempt  to  commit  a  crime,  he  lays  down  this  proposition  as  the  re- 
sult of  his  examination  of  the  cases : 

"Whenever  the  acts  of  a  person  hare  gone  to  the  extent  ot  pladng  It  in  his 
power  to  commit  the  offense,  unless  Interrupted,  and  nothing  bat  such  Inter- 
ruption prevents  his  present  commission  of  the  offense,  at  least,  then,  he  is 
gniltr  of  an  attempt  to  commit  the  offense^  whatever  may  be  the  rule  as  to  bis 
conduct  before  It  reached  that  stage." 

In  the  case  at  bar  the  sending  of  the  cipher  placed  it  in  the  power  of 
the  defendant  to  communicate  secret  information  for  the  purpose  of 
promoting  the  escape  of  prisoners  in  the  jail  to  which  the  letter  was 
sent.  If,  as  a  jury  might  have  found,  the  interception  of  the  letter 
alone  prevented  the  defendant  from  sending  such  subsequent  informa- 
tion, he  would  be  guilty  of  an  attempt  to  commit  a  felony  under  sec- 
tion 87  of  the  Penal  Code,  provided  the  proof  also  established  the 
existence  of  the  necessary  criminal  intent  If  I  am  correct  in  these 
views,  it  follows  that  the  conviction,  which  is  for  a  felony  under  sec- 
tion 87,  and  not  for  an  attempt  to  commit  such  a  felony,  must  be  re- 
versed; and,  as  the  indictment  sets  out  facts  constituting  an  attempt 
only,  the  new  trial  must  be  confined  to  that  charge  alone.  For  the 
guidance  of  the  court  upon  such  new  trial,  it  may  be  well  to  point  out 
that  we  regard  it  as  error  to  permit  witnesses  for  the  people,  called  in 
rebuttal,  to  characterize  the  testimony  of  witnesses  for  the  defendant 
as  untrue,  as  was  done  upon  the  trial  under  review. 

Judgment  reversed,  and  new  trial  ordered. 

HIRSCHBERG,  P.  J.  I  concur  in  the  result  reached  by  Mr.  Jus 
tice  BARTLETT  in  this  case,  viz.,  that  the  judgment  of  conviction 
should  be  reversed,  and  a  new  trial  of  the  defendant  ordered.  It  was 
certainly  error  to  permit  witnesses  who  were  called  on  behalf  of  the 
prosecution  to  characterize  the  testimony  of  certain  of  the  defendant's 
witnesses  as  untrue.  This  error  alone  is  abundantiy  sufficient  to  justi- 
fy a  reversal.  I  concur  also  in  the  view  that,  on  the  evidence  appearing 
in  the  record  before  us,  the  defendant  could  only  be  cc«ivicted  of  an 
attempt  to  commit  the  crime  described  in  section  87  of  the  Penal 
Code,  instead  of  the  consummated  offense ;  but  as  I  arrive  at  that  re- 
sult by  a  different  process  of  reasoning  from  that  adopted  by  Mr.  Jus- 
tice BARTLETT,  I  will  briefly  express  my  opinion  on  that  subject 
87  N.T.8.— 18 
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The  crime  stated  m  the  section  of  the  Penal  Gxie  referred  to,  so  far 
as  applicable  to  this  case,  makes  it  a  felony  for  any  one,  with  intent  to 
effect  or  facilitate  the  escape  of  a  prisoner  who  is  held  under  a  cliarge 
or  up(Mi  a  conviction  for  felony,  to  ccwivey  to  such  prisoner  any  infor- 
mation, whether  the  escape  is  effected  or  attempted  or  not.  The  ob- 
ject of  the  statute  is  to  create  the  crime  of  conveying  information  to 
the  prisoner  with  the  guilty  intent  of  aiding  his  escape,  and  the  crime 
is  completed  when  the  information  is  ccmveyed  to  the  prisoner  with 
such  intent,  whether  the  information  is  or  is  not  adequate  to  either 
effect  or  facilitate  his  escape.  The  question  of  the  value  and  efiicacy 
of  the  information  convey^  may  be  material  in  determining  the  intent 
of  the  accused,  but  I  do  not  think  that  it  is  otherwise  material.  The 
same  section  of  the  Penal  Code  also  declares  it  to  be  a  crime  to  send 
into  a  prison,  with  like  intent,  any  disguise,  instrument,  weapon,  or 
other  thing ;  and  I  have  no  doubt  that  a  defendant  could  be  convicted 
of  the  completed  crime  if  he  sent  a  key  into  the  prison  with  the  intent 
of  aiding  the  escape  of  a  prisoner,  notwithstanding  the  key  might  not 
fit  the  prison  lock.  In  this  case  the  defendant  sent  to  a  prisoner  named 
Carroll,  who  was  incarcerated  under  a  charge  of  felony,  a  letter  con- 
taining a  secret  cipher  to  be  used  by  the  recipient  in  reading  the  details 
of  a  plot  or  plan  of  escape,  to  be  subsequently  sent  to  him  by  the  de- 
fendant, couched  in  the  disguise  of  the  cipher  so  communicated.  It 
being  established  that  the  letter  containing  the  cipher  was  sent  with  the 
guilty  intent  of  facilitating  the  escape  of  some  one  or  more  of  the 
prisoners  then  in  the  jail,  its  conveyance  to  one  of  those  prisoners  would 
constitute  the  crime  described  in  the  statute,  without  the  addition  of  the 
scheme  of  escape  which  it  was  designed  to  decipher.  It  would  be  some 
information  essential  to  the  consummation  of  the  guilty  purpose,  and 
would  therefore  constitute  the  precise  offense  set  forth,  viz.,  the  con- 
veyance of  some,  that  is,  of  "any,"  information  with  intent  to  facilitate 
an  escape.  The  statute  prescribes,  as  a  constituent  part  of  the  crime, 
no  element  which  is  lacking  in  this  case,  provided  the  information  has 
been  conveyed  to  the  prisoner.  The  information  is  of  a  character 
which  is  calculated  to  aid  the  escape,  although  not  complete  in  itself, 
and  although  intended  to  be  supplemented  by  additional  information, 
and,  having  been  conveyed  with  the  felonious  intention  of  effecting. 
or  at  least  of  aiding  in,  such  result,  it  seems  to  me  quite  clearly  to  con- 
stitute the  completed  crime. 

But  I  cannot  find  from  the  evidence  that  the  defendant  ever  suc- 
ceeded in  conveying  to  Carroll  the  information  contained  in  the  letter 
which  he  sent,  and  therefore  conclude  that  he  was  only  guilty  of  an  at- 
tempt to  do  so.  The  letter  was  sent  by  registered  mail,  and  was  duly 
delivered  at  the  jail.  Carroll  receipted  for  it,  but  it  was  never  de- 
livered to  him.  It  was  opened  by  the  warden,  who,  upon  finding  its 
purpose  and  character  to  be  unlawful,  took  it  to  the  district  attorney 
and  delivered  it  into  the  possession  of  that  official.  The  warden  testi- 
fied: 

"The  letter  vras  opened,  and  after  I  opened  It  I  read  It;  the  opening  and 
reading  by  me  was  In  the  presence  of  Carroll,  and  when  I  finished  reading  it  I 
took  it  away  with  me,  and  immediately  gave  it  to  the  diatrict  attorney. 
•    *    *    Carroll  neTer  had  the  letter;   I  Intercepted  it    Carroll  never  had 
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tie  envelope;   all  be  did  was  to  tAga  this  receipt  marked  'Ex- 
Ben  the  letter,  but  he  didn't  read  It    He  only  saw  It  In  my  hand 
The  letter  carrier  delivered  It  to  the  keeper  who  was  Just  on 
the  keeper  delivered  It  to  me." 

as  been  tried  by  the  prosecution  upon  the  theory  that  the 
1  in  the  indictment  was  the  sending  of  information  into 
^here  is  a  material  difference  in  the  language  of  the  Penal 
87)  in  relation  to  the  sending  of  information  and  the  send- 
lise,  instrument,  weapon,  or  other  like  thing.  In  the  lat- 
ufficient  if  the  object  is  sent  into  the  prison ;  but  as  to  for- 
lation,  it  is  necessary  that  it  should  be  actually  conveyed 
d  to  the  prisoner;  in  other  words,  that  it  should  reach 
wigh  the  agency  of  the  accused.  In  this  respect  the  de- 
ne failed  of  accomplishment  because  the  warden  seized 
>re  its  delivery,  and  the  gtiilt  of  the  defendant  then  ter- 
le  abortive  attempt.  If  the  information  was  conveyed 
all,  it  was  done  afterwards  by  the  warden  in  reading  the 
or  in  his  presence ;  but  this  was  without  guilty  purpose, 
nt  to  the  discovery  of  the  offense  committed  by  the  de- 
cannot  be  deemed  in  itself  to  add  to  the  gravity  of  the 
ansgression,  nor  should  it  be  charged  against  him  as  a 
tual  commission  of  his  crime. 

ill  be  another  trial  of  this  case,  it  seems  important  to  call 
lother  matter  which  bears  upon  the  degree  of  the  defend- 
shpuld  he  be  convicted  of  any  charge.  It  is  quite  obvious 
te  contemplates  that  the  measure  of  the  defendant's  crime 
nined  by  the  nature  of  the  charge  upon  which  the  prisoner 
is  sought  to  be  effected  is  held  in  custody  or  under  con- 
le  charge  is  for  a  felony,  it  is  made  a  felony  to  convey  in- 
th  intent  to  effect  or  facilitate  his  escape,  and  a  misde- 
be  held  upon  a  charge,  arrest,  commitment,  or  conviction 
eanor.  It  is  practically  undisputed  in  this  case  that  the 
bject  was  not  to  aid  the  escape  of  Carroll,  but  to  aid  the 
>  other  prisoners  then  confined  in  the  jail.  Referring  to 
iendant,  in  the  letter  which  he  sent  to  Carroll,  said :  "I 
get  them  both  out.  Well,  Bill,  this  is  my  idea ;  I  have  a 
hich  you  can  turn  them  both  out."  Then  followed  a 
the  cipher,  and  the  promise  of  the  plan  of  escape  to  be 
I  to  be  used  by  Carroll  in  effecting  the  escape  of  the  other 
is  no  suggestion,  either  in  the  letter  or  in  the  evidence, 
ras  to  be  assisted  in  escaping,  the  whole  scheme  involving, 
,  the  escape  of  one  of  the  oti^ler  two.  Neither  is  there  any 
E  the  precise  nature  of  the  charge  against  the  other  two 
he  commitments  show  that  they  were  confined  under  a 
•lating  this  same  section  87  of  the  Penal  Code,  and  the 
charge  against  them  would  therefore  depend  in  turn  upon 
:  the  charge  against  the  prisoner  or  prisoners  whom  they 
with  attempting  to  aid  to  escape.  Attention  is  called  to 
hat  upon  the  new  trial  the  precise  and  necessary  proof 
:  upon  this  point.  As  the  proof,  however,  presented  in 
cord  must  be  regarded  in  any  view  as  establishing  only  a 
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frustrated  attempt  on  the  defendant's  part  to  convey  to  any  prisoner 
the  criminal  information  against  which  the  statute  is  aimed,  I  concur 
in  the  conclusion  that  there  should  be  a  reversal  and  a  new  trial. 

WOODWARD,  JENKS,  and  HOOKER,  JJ.,  concur. 


(92  App.  Dlv.  16.) 

PEOPLE  ex  rel.  McCABB  et  al.  v.  MATTHIES  et  al.,  Town  Andltora 

(Supreme  Court,  Appellate  Dlvlalon,  Second  Department    March  18,  1904.) 

1.  TOWNEJ— AUDITOBS— AtTDlTIWe  Cl^IV— MANDAinTB. 

Town  Law,  i  162  (Laws  1890,  p.  1233,  c.  569,  as  amended  by  Laws  1897, 
p.  619,  a  481,  provides  that  the  town  board  shall  audit  and  allow  or  reject 
claims  against  the  town,  and  that.  In  case  of  refusal  by  the  board  to  act. 
mandiimus  may  compel  action.  Held,  that  where  a  town  board  met,  and 
considered  a  claim,  and  rejected  It  as  illegal,  the  claimant  was  not  entitled 
to  mandamus  to  compel  the  board  to  audit  the  claim ;  the  proper  remedy 
being  certiorari  to  review  its  action. 

Bartlett,  J.,  dissenting  in  part 

Appeal  from  Special  Term,  Westchester  County. 

Mandamus  by  the  people,  on  relation  of  William  P.  McClabe  and  an- 
other, to  compel  Charles  A.  Matthies  and  others,  as  the  board  of  town 
auditors  of  the  town  of  White  Plains,  to  audit  and  allow  a  claim  of  re- 
lators.    Prom  an  order  granting  a  peremptory  writ,  defendants  ap- 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  HIRSCH- 
BERG,  JENKS,  and  HOOKER,  JJ. 

H.  T.  Dykman,  for  appellants. 

h.  Laflin  Kellogg  (Alfred  C.  Pette,  on  the  brief),  for  respondents. 

HOOKER,  J.  The  town  of  White  Plains  entered  into  a  contract 
with  the  relators  for  the  improvement  of  certain  roads  in  that  town  out- 
side the  village  of  White  Plains.  In  doing  this  work,  they  used  sev- 
eral thousand  cubic  yards  of  stone  more  tiian  they  had  contemplated 
would  be  necessary  at  the  time  the  contract  was  made,  and  for  the 
value  of  this  stone  filed  a  claim  with  the  town  board  of  the  town  of 
White  Plains,  which  is  by  statute  the  board  of  town  auditors.  This 
body  refused  to  audit  the  claim,  and  the  relators  procured  a  peremptory 
writ  of  mandamus,  directing  its  examination  and  audit.  The  appel- 
lants, pursuant  to  the  mandate  of  the  writ,  met  as  the  town  board  of 
the  town  of  White  Plains,  and  the  town  clerk  produced  the  record 
touching  the  matter  in  controversy,  together  with  the  original  notice  of 
claim,  dated  October  i,  1901,  verified  by  the  relators,  and  the  terms 
of  the  contract  between  the  relators  and  the  town  were  by  the  board 
then  discussed.  A  motion  was  carried  that  the  board  take  action,  and 
the  record  shows  that  the  following  proceedings  were  had : 

"Mr.  Haley :  I  move  that  the  claim  be  rejected  on  the  ground  that  It  Is  not 
a  legal  claim  against  the  town  of  White  Plains,  and,  if  any  extra  work  was 
done,  it  is  In  violation  of  the  express  terms  of  the  contract  Seconded  by  Mt. 
Matthies.  Motion  carried.  Mr.  Haley :  I  move  that.  It  there  Is  nothing  fur- 
ther to  come  before  the  board,  we  adjourn.  Seconded  by  Mr.  Matthies.  Mo- 
tion carried." 
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After  this  rejection  the  relators  moved  for  an  alias  writ  of  pcremp- 
tor\-  mandamus,  and,  this  motion  coming  on  to  be  heard,  and  affi- 
davits being  presented  by  the  respondents  therein  which  raised  issues 
of  fact,  the  court  directed  that  an  alternative  writ  issue,  to  which  latter 
a  return  was  made  by  the  board;  and  the  issues  thus  framed  were 
tried  before  a  jury,  which  found  its  verdict  for  a  large  sum  of  money 
in  favor  of  the  relators.  Upon  this  verdict  a  motion  was  granted 
that  a  peremptory  writ  of  mandamus  issue,  and  later  such  writ  was 
issued  by  the  court,  commanding  the  respondents,  as  the  board  of  town 
auditors  of  the  town  of  White  Plains,  to  audit  and  allow  to  the  relators 
a  sum  equaling  the  verdict  of  the  jury  for  furnishing  broken  stone,  and 
also  directing  them  to  audit  and  allow  to  the  relators  or  their  attorneys 
a  sum  therein  stated,  as  costs,  disbursements,  and  allowance  of  pro- 
ceedings, and  directing  them  to  make  return  of  the  writ  pursuant  to 
law.  Upon  the  rendition  of  the  verdict  by  the  jury,  the  appellants 
moved  for  a  new  trial,  and  that  motion  was  denied.  They  have  ap- 
pealed to  this  court  from  the  order  granting  the  final  peremptory  writ 
of  mandamus,  from  the  order  denying  the  motion  for  a  new  trial,  and 
further  gave  notice  that  they  w6uld  bring  up  on  said  appeal  for  review 
the  order  granting  the  alternative  writ  of  mandamus. 

One  of  the  questions  presented  for  our  consideration  is  whether  the 
relators  have  pursued  the  proper  remedy  in  their  efforts  to  procure  by 
the  town  board  the  allowance  of  the  claim  which  they  allege  should  be 
paid  by  the  town.  It  is  urged  by  the  appellants  that  the  relators  have 
mistaken  their  remedy,  and  that  the  only  manner  in  which  the  action 
of  the  town  board  may  be  reviewed  is  by  a  writ  of  certiorari.  In 
this  view  we  must  concur. 

When  sitting  as  auditors  of  claims  presented  against  the  town,  the 
town  board  acts  in  a  quasi  judicial  capacity,  and  is,  pursuant  to  the  stat- 
ute, the  only  body  which  may  audit  certain  classes  of  claims  against 
towns.  Section  162  of  the  town  law  (Laws  1890,  p.  1233,  c.  5^),  as 
amended  by  Laws  1897,  p.  619,  c.  481 ;  Bragg  v.  Town  of  Victor,  84 
.App.  Div.  83,  82  N.  Y.  Supp.  212.  The  claim  of  the  relators  is 
within  those  classes,  and  the  town  board  is  the  only  tribunal  to  which 
they  may  have  resort  to  enforce  the  claim.  The  section  of  the 
town  law,  supra,  directs  the  town  board  to  audit  and  allow  or  re- 
ject all  claims  and  demands  against  the  town,  and  it  follows  that, 
"in  case  of  refusal  by  the  board  to  act,  mandamus  may  compel  action." 
Bragg  V.  Town  of  Victor,  supra.  If  it  is  held  that  the  town  board  in 
this  case  has  in  fact  acted  in  the  premises  in  the  manner  contemplated 
by  the  statute,  or  has  made  a  legal  audit  of  the  account  presented  by 
the  relators,  the  courts  are  without  power  by  mandamus  to  correct  an 
alleged  erroneous  audit,  whether  such  error  of  the  town  board  may 
happen  to  be  on  account  of  a  total  rejection  of  the  claim,  based  upon  a 
misconception  of  the  legal  questions  involved,  or  whether  an  allowance 
of  the  claim  may  be  for  an  insufficient,  or  too  g^eat  an  amount.  We 
are  of  the  opinion  that,  in  reason,  and  under  tiie  authorities,  it  is  clear 
that  the  town  board  has  actually  made  a  legal  audit  of  the  account  of 
the  relators,  and  has  exercised  true  judicial  functions  in  rejecting  the 
demand  against  the  town,  which  they  considered  pursuant  to  the  first 
writ  of  mandamus  granted  in  favor  of  the  relators.    It  is  to  be  noted 
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that  the  town  board  met  for  a  consideration  of  this  subject;  that  it 
caused  to  be  brought  before  it  the  original  claim  of  the  relators,  and  the 
contract  under  which  the  relators  had  performed  the  work  for  tfie  town, 
and  under  which  the  claim  for  the  extra  stone  was  made;  that,  after 
consideration,  a  motion  was  put  and  carried  that  the  board  take  ac- 
tion ;  and  that  the  rejection  was  placed  distinctly  upcm  the  ground  that 
the  town  was  not  under  legal  liability  to  the  relators.  The  Court  of 
Appeals  has  said  that: 

"Such  board  Is  a  statutory  tribunal  or  court  to  hear  and  to  allow  or  reject 
any  claims  presented  against  the  town.  The  examination  of  the  account  Is  the 
trial,  and  Its  allowance  or  disallowance  Is  the  Judgment,  of  this  trlbanal." 
People  ex  rel.  Myers  t.  Barnes,  114  N.  Y.  317,  323,  20  N.  E.  609,  21  N.  B.  739. 

Applying  this  test  to  the  facts  disclosed  by  the  record  here,  it  must 
be  plain  that  the  act  of  the  board  in  meeting  was  the  convening  of  the 
quasi  judicial  body  for  the  purpose  of  the  trial ;  that  the  production  of 
iJie  contract,  claim,  and  record  corresp<Mided  to  the  introduction  of  the 
evidence ;  and  that  the  consideration  which  the  board  appears  to  have 
given  to  the  matter  was  the  argument  pro  and  con  upon  the  questi<xis 
involved.  After  all  of  these  functions  had  been  performed,  the  body 
proceeded  to  judgment,  and  based  its  rejection  of  the  claim  upon  a 
plain,  clear  ground,  which  cannot  be  construed  otherwise  than  to  in- 
dicate that  the  town  board  properly  conceived  its  jurisdictional  duty  in 
the  premises.  It  carried  out  fully  the  requirements  imposed  upon  it  by 
law,  and,  after  a  legal  consideration  of  the  matter,  reached  a  determina- 
tion upon  the  merits,  which  was  its  final  judgment. 

As  to  whether  or  not  town  boards  perform  such  acts  as  will  be  con- 
sidered legal  audits,  in  compliance  with  the  statute  requiring  them  to 
audit  and  allow  or  reject  the  claims,  is  properly  determined,  we  think, 
by  considering  whether  or  not  the  action  is  placed  upon  a  decision  of 
the  merits  of  the  controversy.  We  have  recently  held  this,  in  effect,  in 
People  ex  rel.  Rhodes  v.  Mole,  85  App.  Diy.  33,  82  N.  Y.  Supp.  747. 
That  was  an  appeal  from  an  order  granting  a  writ  of  peremptory  man- 
damus compelling  the  board  of  town  audit  to  reaudit  the  bill  of  the 
relators,  and  it  appeared  that  the  appellants  there  rejected  the  claim 
on  the  i^round  that  the  relators  failed  to  appear  before  the  board  ,and 
offer  evidence  in  support  of  their  claim.  This  was  held  to  be  no  audit, 
for  the  decision  was  not  upon  the  merits. 

Mandamus  may  not  be  invoked  to  review  a  judicial  or  quasi  judicial 
decisi(m.  People  ex  rel.  Sims  v.  Collier,  175  N.  Y.  196,  67  N.  E.  309. 
The  Court  of  Appeals,  in  the  Sims  Case,  speaking  b]^  Werner,  J.,  has 
quoted  with  approval  the  language  of  Judge  Vann  in  People  ex  rel. 
Harris  v.  Commissioners,  149  N.  Y.  26,  43  N.  E.  418,  as  follows: 

"  'The  primary  object  of  the  writ  of  mandamus  la  to  compel  actloa  It  nei- 
ther creates  nor  confers  power  to  act,  but  only  commands  the  exercise  of 
powers  already  existing,  when  it  is  the  duty  of  the  person  or  body  proceeded 
against  to  act  without  its  agency.  While  it  may  require  the  performance  of  a 
purely  ministerial  duty  in  a  particular  manner,  its  command  is  never  given  to 
compel  the  discharge  of  a  duty  involving  the  exercise  of  Judgment  or  discre- 
tion in  any  specified  way,  for  that  would  substitute  the  judgment  or  discre- 
tion of  the  court  issuing  the  writ  for  that  of  the  person  or  persons  against 
whom  the  writ  was  Issued.  In  such  cases  the  sole  function  is  to  set  in  mo- 
tion, without  directing  the  manner  of  performance^    *    *    *    It  Is  a  universal 
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the  discharge  of  all  duties  Involving  the  exercise  of  ofHdal  judg- 
etion,  the  ofHcer  or  tribunal  must  be  left  free  to  act,  and  cannot 
In  a  particular  direction.  When  the  law  requires  a  public  officer 
led  act  in  a  specified  way,  upon  a  conceded  state  of  facts,  without 
own  judgment  as  to  the  propriety  of  the  act,  and  with  no  power 
Iscretion,  the  duty  is  ministerial  in  character,  and  performance 
3lled  by  mandamus  if  there  is  no  other  remedy.  When,  however, 
res  a  Judicial  determination  to  be  made,  such  as  the  decision  of 
fact,  or  the  exercise  of  judgment  whether  the  act  should  be  done 
ity  is  regarded  as  judicial,  and  mandamus  will  not  He  to  compel 
To  the  same  effect  are  People  ex  rel.  Francis  v.  Common  Coun- 
i  N.  Y.  33  [34  Am.  Rep.  500] ;  People  ex  rel.  Myers  v.  Barnes,  114 
N.  E.  r.09,  21  N.  E.  739] ;  People  ex  rel.  Grannls  v.  Roberts,  163 
»f.  E.  98].' " 

horities,  and  the  cases  cited  by  Judge  Vann,  are,  we  think, 
upon  the  facts  disclosed  by  this  record.     The  appellants 

by  law  with  the  duty  of  passing  upon  such  claims  as  re- 
ited  against  the  town.  The  claim  was  rejected  upon  a  view 
question  involved  adverse  to  the  relators.  Instead  of  seek- 
V  of  this  question  by  certiorari,  the  relators  applied  for  a 
idamus  to  compel  the  appellants  to  audit  the  account ;  and 
ling  has  resulted  in  an  assessment  by  a  jury  of  this  court 
mt  of  the  relators'  claim,  and  a  peremptory  writ  of  man- 
:ting  the  appellants  to  audit  and  allow  the  claim  at  that 
he  order  directing  the  final  writ  of  mandamus  has  had 
f  the  exercise  by  the  Supreme  Court  and  its  jury  of  the 
hich  are  by  law  exclusive  in  the  town  board.  The  jury's 
>f  the  claim  has  been  improperly  substituted  for  that  which 
onged  to  the  appellants  to  make.  That  the  appellants  may 
iceived  the  question  of  legal  liability  of  the  town  is  no  suf- 
in  to  deprive  the  town  board  of  the  functions  of  auditing 

it  by  statute.  The  proper  procedure  was  to  have  corrected 
is  conception  of  the  law,  if  there  was  error,  and  remanded 
Dr  audit  after  the  legal  question  of  liability  had  been  de- 

ious  questions  are  presented  by  the  appeal,  but,  inasmuch 
of  the  case  which  we  have  expressed  disposes  of  the  ap- 
not  consider  it  necessary  to  pass  upon  them, 
r  appealed  from  should  be  reversed,  with  costs,  and  the 
dismissed.  All  concur;  BARTLETT,  J.,  in  result,  in 
inion. 

iD  BARTLETT,  J.  I  have  no  doubt  that  the  peremptory 
idamus  under  review  in  this  proceeding  is  wrong,  so  far  as 
he  board  of  town  auditors  to  allow  the  relators  the  specific 
ley  therein  stated  on  account  of  their  claim,  and  the  addi- 
fic  sum  for  costs,  disbursements,  and  allowances.  The 
determining  the  amount  to  be  awarded  belongs  to  the 
ivn  auditors,  in  the  first  instance,  subject  to  judicial  review 
certiorari.  The  precise  sum  which  they  shall  allow  in  any 
a^nnot  be  fixed  in  a  mandamus  proceeding.  The  extent  of 
tion  of  the  court  over  a  board  of  town  auditors  by  man- 
no  further  than  to  command  action  in  respect  to  the  amount 
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to  be  awarded  on  account  of  a  legal  claim.  To  this  extent  I  agree  with 
Mr.  Justice  HOOKER.  It  does  not  seem  to  me,  however,  that  the  re- 
jection of  the  claim  here  in  c<Mitroversy,  on  the  express  ground  that 
it  was  not  a  legal  claim,  was  in  any  sense  an  audit.  It  was  rather 
a  refusal  to  audit  at  all.  The  board  of  town  auditors  thereby  threw  the 
claim  wholly  out  of  consideration  on  the  ground  that  it  was  scsnething 
with  which  they  had  nothing  to  do ;  and,  under  the  authorities,  I  think 
their  action  in  this  respect  can  be  corrected  by  mandamus,  if  the  claim 
is  legal  in  its  character,  no  matter  how  extravagant  in  amount  This 
seems  to  have  been  the  view  taken  in  People  v.  Supervisors  of  Dela- 
ware Co.,  45  N.  Y.  200,  where  Folger,  J.,  says : 

"The  court  has  the  power  to  decide  wbetber  a  rejected  claim  Is  a  legal  claim 
against  the  county ;  and,  If  It  be  a  legal  claim,  it  may  instruct  and  guide  the 
board  of  supervisors  by  mandamus.  In  the  execution  of  their  duty— not  to  pre- 
scribe for  them  at  what  amount  the  claim  shall  be  allowed,  unless.  Indeed,  the 
amount  Is  fixed  by  law,  but  to  compel  them  to  admit  that  It  la  a  legal  claim, 
and  to  exercise  their  discretion  as  to  the  amount" 

The  last  clause  quoted  is  directly  applicable  to  the  circumstances  of 
the  present  case.  See,  also,  People  ex  rel.  Smith  v.  Trustees,  ii  App. 
Div.  io8,  43  N.  Y.  Supp.  135.  It  seems  to  me,  therefore,  that  we 
should  inquire,  in  the  first  instance,  as  to  whether  the  claim  of  the  re- 
lators is  one  enforceable  against  the  town  of  White  Plains  for  any 
amount  whatever.  If  we  determine  that  it  is  not,  then  we  should  re- 
verse the  order  below  absolutely.  If  we  determine  that  it  is  a  legal 
claim  for  some  amount,  then  we  should  modify  the  order  so  as  to  leave 
untouched  that  portion  which  commands  the  board  of  town  auditors 
to  audit  the  claim,  but  strike  out  those  portions  which  require  them 
to  audit  it  at  a  particular  amount.  In  other  words,  we  should  com- 
mand them  to  treat  the  charge  as  lawful,  but  leave  them  luifettered  as 
to  fixing  the  amount 


(92  App.  Div.  427.) 

NEW  YORK  BANK  NOTE  CO.  v.  HAMILTON  BANK  NOTE  ENGRAVING 

&  PRINTING  CO. 

(Supreme  Court  Appellate  DIvisioD,   First  Department    March   18,   1904.) 

1.  REFEatEE's  Report— Ebbobs—Cobrection. 

On  appeal  from  an  order  sustaining  exceptions  to  a  referee's  report  a 
question  as  to  whether  there  was  a  clerical  error  in  the  report  could  not 
be  considered,  since  any  such  mistake  should  have  been  corrected  In  the 
lower  court 

2.  Accotjntikg—Obdeb—Constbttction— Referee's  Dutibs. 

In  a  suit  to  restrain  defendant  from  using  certain  printing  presses,  and 
for  an  accounting  of  profits  made  by  him  in  printing  strip  tickets  on  the 
presses,  it  was  ordered  that  plaintiff  recover  the  damages  which  It  bad 
sustained,  owing  to  the  use  of  the  presses  by  defendant  in  printing  strip 
tickets,  over  the  profits  which  defendant  would  have  made  by  printing  the 
same  on  the  presses  in  its  possession  or  known  to  and  purchasable  by  it 
SeM,  that  one  of  the  questions  before  tbe  referee  was  what  profits  could 
have  been  made  by  defendant  by  printing  the  tickets  on  any  other  ma- 
chine than  those  involved. 
8.  Sake— BuBDEN  or  Proof. 

The  burden  of  sliowing  what  profits  could  have  been  made  by  defendant 
In  printing  the  tickets  on  any  other  machine  was  on  him. 
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4  SaMK— ACCOUNTlWa— EtEMINTS  OF  LlABILlTT. 

In  making  up  the  accounting  as  to  profits,  defendant  being  engaged  In 
other  printing  enterprises,  the  referee  should  have  allowed  rent  for  the 
space  actually  occupied  by  defendant  In  carrying  on  the  business  of  print- 
ing strip  tickets. 

5.  SAifB— Expenses  of  Maraoeuent. 

Defendant  should  hare  been  allowed  a  percentage  of  Its  general  ex- 
penses of  management 

6.  Saiie— Generax  ExPENsn. 

Defendant  should  have  been  allowed  a  proper  proportion  of  the  general 
expenses  of  Its  business. 

T.  Sake— iNTEBxar. 

In  a  suit  for  an  accounting  of  profits  made  by  defendant  In  the  operation 
of  certain  printing  presses  In  the  printing  of  tickets,  It  was  not  proper 
to  allow  Interest  on  the  damages  which  plaintiff  was  found  to  have  suf- 
fered. 

Ingraham.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  New  York  Bank  Note  Company  against  the  Hamilton 
Bank  Note  Engraving  &  Printing  Company.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.    Reversed. 

See  75  N.  Y.  Supp.  520. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
IXGI^HAM,  and  LAUGHLIN,  JJ. 

Edward  P.  Lyon,  for  appellant. 
Charles  F.  Brown,  for  respondent 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  restrain  the  use 
by  the  defendant,  the  Hamilton  Bank  Note  Engraving  &  Printing 
Company,  of  two  presses  known  as  the  Kidder  Perfecting  Presses,  and 
for  an  accounting  of  the  profits  made  by  the  defendant  bank  note 
company  in  printing  strip  tickets  upon  said  presses. 

After  the  trial  of  the  action,  an  interlocutory  judgment  was  entered 
restraining  the  use  of  the  presses  as  prayed  for  in  the  complaint,  and 
awarding  damages,  and  a  reference  was  ordered  to  cwnpute  the  same. 
Proceedings  were  subsequently  had,  which  resulted  in  the  modification 
of  the  interlocutory  judgment,  whereby  it  was  adjudged,  among  other 
things,  as  follows : 

"Ordered,  adjudged,  and  decreed  that  the  plaintiff  recover  from  the  defend- 
ants the  damages  which  it  has  sustained  by  the  breaches  of  the  contract  be- 
tween the  New  York  Bank  Note  Company,  plalntifTs  assignor,  and  the  Kidder 
Press  Manufacturing  Company,  and  dated  the  12th  day  of  October,  1891,  set 
forth  in  the  complaint,  which  damages  shall  be  the  profits  made  by  the  de- 
fendant, the  Hamilton  Bank  Note  Engraving  &  Printing  Company,  upon  all 
strip  UtiketB  printed  by  it  upon  the  two  aforesaid  presses  purchased  from  the 
Eldder  Manufacturing  Company,  known  as  the  Kidder  Perfecting  Press,  on 
proof  before  the  referee  that  the  Kidder  Perfecting  Press  was  the  subject  of 
a  monopoly  for  strip-ticket  printing  by  virtue  of  outstanding  patents,  or'  was 
the  only  available  machinery  for  printing  strip  tickets,  or  on  proof  that  the 
Hamilton  Bank  Note  Engraving  &  Printing  Company  could  not  have  obtained 
the  contracts  to  print  said  tickets  except  by  means  of  the  Kidder  Perfecting 
Press,  and,  in  the  absence  of  such  proof,  that  the  damages  shall  be  the  saving 
in  profit  on  said  tickets,  by  the  use  of  the  Kidder  Perfecting  Presses,  over  the 
profits  it  would  have  made  by  printing  the  same  on  the  presses  in  its  iK>sses- 
sioo,  or  known  to  and  purchasable  by  it  prior  to  December  29,  1892." 
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And  a  referee  was  appointed  to  compute  the  damages  upon  the  basis 
laid  down  in  this  interlocutory  judgment  as  amended. 

The  subsequent  proceedings  resulted  in  a  report  by  a  referee  that  the 
damages  which  the  plaintiff  was  entitled  to  recover  were  the  sum  of 
$73,058.86,  with  interest  amounting  to  $32,189.52,  making  in  all  at  the 
date  of  the  report,  $105,248.38.  The  defendants  filed  exceptions  to 
this  report,  and  upon  a  motion  to  overrule  these  exceptions,  and  for 
final  judgment  upon  the  report,  the  exceptions  were  sustained,  and  the 
motioji  for  final  judgment  was  denied.  From  the  order  thereupon  en- 
tered this  appeal  is  taken. 

It  is  claimed  by  the  appellant  that  it  is  apparent,  from  the  nature  of 
the  referee's  report,  that  a  clerical  error  was  made  in  that  part  of  the 
report  where  he  says,  "I  further  find  and  report  in  making  such  state- 
ment that  no  proof  of  the  profits  so  charged  the  defendants  could  have 
been  made  or  received  by  them  but  for  the  use  by  them  of  the  machines 
in  question,"  the  claim  being  that  the  referee  intended  to  say  "part"  in- 
stead of  "proof."  I  do  not  see  how  we  can  consider  any  such  question 
upon  this  appeal.  If  there  was  any  mistake  in  the  referee's  report  of 
the  kind  mentioned,  it  should  have  been  corrected  in  the  court  below. 
The  appeal  here  must  be  determined  upon  the  record  as  we  find  it. 

The  respondents  claim  that  the  referee  evidently  intended,  by  the 
language  used,  that  there  was  no  proof  before  him  that  the  profits  which 
he  determined  were  made  could  have  been  made  by  the  Hamilton 
Company  by  the  use  of  any  other  machine  except  the  Kidder  Perfect- 
ing Press.  They  then  say :  "But  this  was  not  only  not  correct,  but 
it  was  not  the  question  which  was  referred  to  the  learned  referee  for 
his  determination.  He  was  not  directed  to  determine  whether  the 
profits  could  have  been  made  by  the  use  of  any  other  machine."  In 
this  view  of  the  referee's  duties,  I  think  that  tiie  counsel  for  the  re- 
spondents have  entirely  misapprehended  the  questions  which  were  re- 
ferred to  the  referee.  One  of  the  questions  which  he  was  necessarily 
called  to  pass  upon,  under  certain  contingencies,  was  what  profits  could 
have  been  made  by  the  Hamilton  Company  by  printing  these  tickets 
upon  any  machine  other  than  the  Kidder.  If  the  plaintiff  did  not  estab- 
lish that  the  Kidder  Perfecting  Press  was  the  subject  of  a  monopoly 
for  strip-ticket  printing  by  virtue  of  outstanding  patents,  or  was  the 
only  available  machinery  for  printing  strip  tickets,  or  that  the  Hsunilton 
Bank  Note  Engraving  &  Printing  Company  could  not  have  obtained 
the  contracts  to  print  said  tickets  except  by  means  of  the  Kidder  Per- 
fecting Press,  then  it  became  the  duty  of  the  referee  to  determine  what 
were  the  profits  of  the  printing  upon  the  Kidder  Perfecting  Press,  and 
what  would  have  been  the  profits  had  the  tickets  been  printed  upon 
presses  in  the  defendant  Hamilton  Company's  possession,  or  known  to 
and  purchasable  by  it  prior  to  December  29,  1892,  and  the  difference 
was  to  be  the  damages  which  the  plaintiff  would  have  the  right  to  re- 
cover. 

It  is  claimed  by  the  respondents  that  the  Kidder  Perfecting  Press 
was  not  the  subject  of  a  monopoly  by  virtue  of  outstanding  patents ; 
that  it  was  not  tiie  only  available  machinery  for  printing  strip  tickets  ; 
that  the  defendant,  the  Hamilton  Company,  did  obtain  contracts  without 
said  Kidder  Perfecting  Press;   and  they  requested  the  referee  so  to 
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find.  It  IS  true  that  the  referee  refused  so  to  do,  but  he  proceeded  to 
assess  the  damages  as  if  those  facts  had  been  established,  and  in  the 
manner  in  which  he  was  directed  to  do  by  the  decree.  It  is  of  no  con- 
sequence as  to  what  the  referee  discussed  in  his  opinion ;  the  question 
is,  what  did  he  report  the  profits  to  be  of  the  printing  of  the  tickets  up- 
on the  Kidder  machine,  and  what  would  have  been  the  profits  if  the 
work  had  been  done  upon  the  presses  of  the  defendant,  the  Hamilton 
Company,  or  presses  available  to  it,  the  difference  being  the  damage 
due  the  plaintiff?  He  has  reported  distinctly  upon  these  two  points, 
as  follows :  The  profits  realized  for  the  printing  of  the  tickets  upon  the 
Kidder  Press  he  reported  to  be  $73,958.86,  and  that  there  was  no  proof 
before  him  of  the  profits  which  would  have  been  made  by  the  Hamil- 
ton Company  by  the  use  of  any  other  machine  except  the  Kidder  Per- 
fecting Press.  Thus,  really  but  two  questions  are  presented  to  be  de- 
termined upon  this  appeal.  One  is  whether  the  referee  was  correct  in 
respect  to  the  items  with  which  he  surcharged  the  Hamilton  Company's 
account,  and  the  other  is  whether  there  was  any  proof  that  profits 
could  have  been  made  had  the  Hamilton  Company  done  the  work  upon 
its  own  machines,  or  upon  machines  available  to  it,  and,  if  there  were, 
what  was  the  amount  of  such  profits?  There  is  also  a  subordinate 
question  as  to  the  allowance  of  interest,  which  will  be  discussed  later. 

We  will  consider  the  second  question  first.  The  burden  of  proof  in 
respect  to  this  matter  lay  with  the  defendants.  They  were  permitted 
by  the  decree  to  mitigate  the  damages  by  the  amount  that  they  could 
show  that  they  would  have  made  had  they  done  the  work  upon  their 
own  presses.  I  say,  upon  their  own  presses,  because  there  is  no  evi- 
dence that  there  were  any  better  machines  procurable  to  do  the  work 
than  the  ones  that  the  defendant  company  had  in  their  possession,  un- 
unless  it  was  the  Kidder  Perfecting  Press.  There  was  no  attempt 
made  by  the  defendants  to  show,  with  any  degree  of  particularity,  as 
to  what  the  profits  were  in  printing  these  tickets  upon  the  presses  other 
than  the  Kidder  Perfecting  Press.  It  certainly  was  within  their  power 
to  give  accurate  evidence  upon  this  subject.  Prior  to  the  acquirement 
of  the  Kidder  Perfecting  Press,  the  defendant  company  had  been  print- 
ing these  strip  tickets  upon  their  own  presses,  and  afterwards,  when 
the  injunction  in  this  action  was  granted,  they  again  printed  their  strip 
tickets  upon  their  old  presses.  Under  these  circumstances,  it  would 
seem  that  it  would  be  possible  to  have  given  some  precise  data  upon 
this  subject.  This  they  utterly  failed  to  do.  They  contented  them- 
selves with  the  testimony  of  tiie  parties  who  had  been  guilty  of  the 
fraud  for  which  the  defendants  were  to  account  in  this  action,  which 
was  of  the  most  general  character,  and  to  the  effect  that  the  Kidder 
machine  was  worse  than  useless,  as  it  did  not  do  as  good  work  as  the 
presses  that  had  been  in  use  before  they  acquired  the  Kidder  Perfect- 
ing Press ;  and,  indeed,  as  Mr.  Seebach  says,  "the  Kidder  will  not  do 
good  work."  Yet  all  the  work  of  strip-ticket  printing  under  the  Man- 
hattan contract  after  its  acquisition  was  done  on  the  Kidder,  prior  to  the 
injunction  in  this  action,  at  a  confessedly  large  profit.  Furthermore, 
Mr.  Seebach  was  contradicted  upon  so  many  material  points  by  the  evi- 
dence of  other  witnesses  that  but  little  weight  couM  be  given  to  any 
opinions  that  he  might  express,  and  upon  this  question  of  profit  it  seems 
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to  rest  entirely  upon  the  opinion  of  Mr.  Secbach,  because  he  gives 
facts.     One  of  the  reasons  that  he  gives  for  the  undesirableness  of 
Kidder  Press  is  that  it  is  a  very  complicated  piece  of  machinery, 
was  frequently  getting  out  of  repair,  and  that  they  were  put  to  g 
expense  in  repairing  it,  and,  also,  that  they  thereby  lost  a  great 
of  time.     When  asked  to  produce  the  bills  for  repairs  he  can  only 
duce  one,  I  think,  and  that  for  some  insignificant  piece  of  work.    U 
he  attempts  to  say  that  the  waste  in  one  was  as  great  as  in  the  oi 
he  puts  the  waste  from  his  old  machines  at  I2>4  pounds  of  paper  a 
He  says  that  he  had  it  weighed  for  a  time.    The  man  whom  he  ( 
bach)  says  weighed  the  waste  says  that  it  was  25  or  30  pounds  a 
and  another  witness  says  that  it  was  more.     Mr.  Seebach  wholly 
to  deny  the  testimony  of  Mr.  Kendall  that  he  (Seebach)  told  him 
the  cost  to  them  of  printing  strip  tickets  upon  the  machines  the  def 
ant  company  had  was  14  cents  a  thousand.     Nor  does  he  deny 
Kendall's  testimony  that  Seebach  and  himself  examined  the  booi 
the  defendant  company,  and  found  from  the  books  that  that  wa; 
cost.     All  that  Seebach  will  say  about  this  is  that  he  does  no 
member.     It  being  within  the  power  of  the  defendants  to  have  § 
accurate  and  certain  evidence  as  to  the  cost  of  printing  these 
tickets  upon  their  old  presses,  from  their  failure  to  do  so  but  on 
ference  can  be  drawn,  and  that  is  that  they  could  not.     This  prov 
in  the  decree  as  to  the  profits  which  could  be  made  uj^on  the  old 
chines  was  for  the  defendants'  benefit,  and  if  they  failed  to  pro 
reasonably  convincing  proof,  which  it  was  very  easy  for  them  t 
had  it  existed,  it  does  not  lie  in  their  mouth,  they  having  beer 
wrongdoers,  to  complain  if  the  conckision  is  arrived  at  that  tliey 
not  produced  the  proof  because  it  did  not  exist.     Upon  considering 
whole  of  this  evidence,  it  seems  to  me  that  the  conclusion  of  the  rei 
that  there  was  no  proof  that  profits  could  have  been  made  upon  th 
machines  of  the  defendants,  was  well  founded.     Our  attention  has 
called  to  the  findings  of  the  previous  referees  upon  this  subject.     1 
tlie  view  of  the  burden  of  proof  that  was  taken  by  at  least  one  of  1 
referees,  his  finding  in  this  respect  can  be  easily  explained.     If  the 
den  of  showing  what  was  the  diflFerciice  of  the  profits  had  lieen 
the  plaintiff,  as  tlie  referee  held,  a  different  result  might  have 
arrived  at;   but  in  tlie  case,  as  it  now  stands,  the  burden  is  upoi 
defendants  to  reduce  the  damages  by  showing  what  profits  would 
been  made  by  printing  these  tickets  upon  their  old  machines,  and 
peat  that  in  this  case  there  was  no  reason  for  surmise,  guess,  c 
ference;    the  defendant  company  had  printed  these  very  tickets 
their  old  machines,  must  have  known  exactly  what  they  cost,  and  i 
produced  their  boc^s  and  showed  from  them  what  it  was. 

We  will  now  consider  the  other  principal  question,  and  that  is, 
the  referee  justified  in  making  the  surcharges  which  he  did  upoi 
account  of  profits  furnished  by  the  defendant  company?  In  tht 
amination  of  this  question  we  are  embarrassed  by  the  paucity  o 
evidence,  by  the  light  of  which  we  could  apportion  the  general  expi 
of  the  business  between  the  various  kinds  of  business  done  by  thi 
fendant  company  with  its  plant.  We  must  therefore  get  at  the  exj 
of  the  business  as  well  as  we  can,  and  if  proper  allowances  are  not  i 
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lant  company  it  arises  from  the  fact  that  they  have  not 
:vidence  from  which  we  can  deduce  accurate  results.  We 
er,  that  the  referee  in  some  instances  has  not  made  suf- 
nce  in  respect  to  some  of  the  items  of  expense  in  this  busi- 
lot  think  he  has  allowed  sufficient  in  the  matter  of  rent. 
!ven  allowed  rent  for  the  space  actually  occupied  for  the 
usiness,  and,  in  addition  to  the  space  actually  occupied, 
age  of  the  vacant  space,  consisting  of  passageways,  etc., 
nly  be  allowed.  This  would  add  at  least  300  feet  to  the 
tie  referee,  and  make  the  surcharge  about  $5,630,  instead 

0,  in  regard  to  managerial  expenses,  it  would  seem  proper 
same  percentage,  as  these  are  general  expenses  which  re- 
anagement  of  the  whole  business,  in  the  same  manner  as 
k  that  there  should  have  been  allowed  under  this  head 
instead  of  $3,000,  which  was  allowed.  For  the  same  rea- 
r  proportion  of  the  general  expenses  should  have  been 
ey  are  incurred  in  the  general  conduct  of  the  whole  busi- 
oper  amount  was  properly  chargeable  to  the  account  of  the 
rinting.  There  should  have  been  allowed  upon  this  ac- 
m  of  $6,782.31,  instead  of  nothing.    As  interest  upon 

should  have  been  allowed  the  sum  of  $4,320,  instead  of 
;  difference  arising  in  the  reduction  in  machine  cost.  The 
js  Co.  strip  tickets  seems  to  have  been  properly  sur- 
Sat  loss  arose  from  their  own  business  methods.  The  ac- 
then  stand  tlius:  Admitted  profits,  $34,626.65;  rent 
$5,630.00;  managers'  salaries,  overcharged,  $6,500.00; 
nses,  overcharged,  $6.782.31 ;  interest  on  capital,  over- 
30.00;  loss  on  Kings  Co.  tickets,  overcharged,  $1,888.09 — 
48.95,  the  amount  with  which  the  defendants  are  charge- 
rofits  made  by  them  by  the  printing  of  tlie  strip  tickets 
Ider  Perfecting  Press;  and,  as  the  defendant  company 
ished  any  reliable  evidence  that  any  part  of  this  profit 
een  made  upon  the  other  presses  which  tliey  had,  and 
hey  printed  these  strip  tickets  both  before  and  after  they 
the  Kidder  Perfecting  Press,  the  plaintiff  was  entitled  to 
this  amount. 

uestion  remaining  is  the  one  of  interest  I  do  not  think 
was  properly  allowed.  The  damages  were  clearly  un- 
rhere  was  no  method  by  which  the  defendant  could  have 
:  amount.  The  rule  of  damages  depended  upon  extrinsic 
e  proof  of  which  they  had  no  control.  I  do  not  see  but 
in  respect  to  interest  on  profits  in  the  case  of  an  infringe- 
ent  should  not  be  applied  in  this  case. 
:refore,  that  the  order  appealed  from  should  be  reversed. 
t  entered  upon  the  referee's  report  in  favor  of  the  plaintiff 
5,  with  interest  from  the  date  of  his  report,  without  costs 

1,  and  with  costs  in  the  court  below.  All  concur,  except 
I,  J.,  who  dissents. 
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(02  App.  DlT.  330.) 

SCHIECK  v.  DONOHUE  et  al. 

(Supreme  C:k)nrt,  Appellate  DIvIbIoii,  First  Department    Harcb  11,  lOOi.) 

1.  Action— Theobt  of  Tbiai/— Review  on  Theobt. 

Where,  in  njortgage  foreclosure,  evidence  for  the  purpose  of  Bhowlng  an 

excuse  for  defendant's  failure  to  make  the  required  payments  was  received 

without  objection,  though  no  such  excuse  had  been  pleaded,  defendant  on 

appeal  was  entitled  to  a  determination  on  the  theory  of  the  trial  as  to  the 

,    excuse. 

2.  SaMK— MORTQAQXft— FORE(nX>STTBK. 

A  mortgage  provided  that  a  default  of  30  days  in  payment  of  interest 
abonld  entitle  the  mortgagee  to  declare  the  whole  debt  due.  The  mort- 
gage was  given  as  a  substitute  for  a  prior  one.  On  a  tender  of  the  first 
interest  dne  under  the  mortgage  the  mortgagee  denied  its  validity,  refused 
to  accept  the  interest,  and  commenced  an  action  for  the  cancellation  of  the 
satisfaction  of  the  original  mortgage.  During  such  action  he  refused  to 
accept  the  Interest  unless  the  mortgagor  would  pay  him  certain  costs  in 
another  action  to  which  he  was  not  entitled.  The  action  was  discontinued 
by  stipulation,  and  thereafter  the  mortgagee  changed  his  residence,  giving 
defendant  no  notice,  so  that  she  was  unable  to  find  him,  and  subsequently 
be  sued  to  foreclose  the  mortgage  because  of  defendant's  failure  to  pay  In- 
stallments of  interest  which  had  accrued  during  the  pendency  of  the  for- 
mer action.  Held,  that  plaintiff  would  not  be  allowed  to  declare  the  prin- 
cipal due. 

Ingraham,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  August  Schieck  against  Annie  Donohue  and  others.  From 
a  judgment  decreeing  a  foreclosure,  defendant  Annie  Donohue  appeals. 
Reversed. 

See  79  N.  Y.  Supp.  233 ;  80  N.  Y.  Supp.  739. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  INGRAHAM,  and  LAUGHLIN,  JJ. 

J.  Wilson  Bryant,  for  appellant 
Peter  Cook,  for  respondent 

LAUGHLIN,  J.  The  action  is  brought  for  the  foreclosure  of  a 
mortgage  executed  by  the  appellant  upon  the  premises  described  in  the 
complaint.  The  mortgage  was  given  on  the  6th  day  of  April,  1900, 
to  secure  the  payment  of  $2,000  on  the  6th  day  of  April,  1905,  with  6 
per  cent  interest,  payable  semiannually..  It  contained  the  usual  con- 
dition that  upon  default  in  the  payment  of  interest  for  30  days  the 
principal  should  become  due  and  payable  at  the  option  of  the  mort- 
gagee. The  plaintiff  alleges  that  the  semiaimual  interest  due  on  the 
6th  day  of  April  and  the  6th  day  of  October,  1901,  was  not  paid,  and 
that  after  the  lapse  of  30  days  the  mortgagee  elected  that  the  entire 
principal  should  become  due  and  payable.  The  appellant,  in  her  an- 
swer, denied  that  the  interest  had  not  been  paid,  or  that  the  principal 
had  become  due  and  payable ;  and  alleged  as  a  defense  that  before  the 
commencement  of  the  action  she  tendered  to  the  plaintiff  "the  full 
amount  of  the  interest  due  him  in  cash,  personally,  and  the  said  plain- 
tiff deliberately  and  willfully  refused  to  accept  the  same  from  the  de- 
fendant ;  and  the  defendant  made  the  tender  within  the  time  prescribed 

)r  the  payment  of  interest,  and  has  ever  since  been  ready  and  willing 


Digitized  by  LjOOQ  IC 


Sup.   Ct)  8CHIECK   T.  DONOHUii.  207 

to  pay  the  same  to  the  plaintiff,  but  he  has  steadily  refused  to  accept 
the  same,  although  the  defendant  has  repeatedly  asked  him  to  accept 
the  same."  On  a  former  appeal  it  was  held  that  the  facts  set  up  in 
this  answer  would  constitute  a  good  defense.  Schieck  v.  Donohue, 
TJ  App.  Div.  321,  79  N.  Y.  Supp.  233.  Upon  the  trial  the  plaintiff 
showed  the  nonpayment  of  the  installments  of  interest  which  fell  due 
in  April  and  October,  respectively,  in  the  year  1901,  as  alleged;  but  he 
admitted  that  the  appellant  duly  tendered  the  first  installment  of  inter- 
est due  upon  the  mortgage  on  the  6th  day  of  October  in  the  year  1900, 
and  that  at  that  time  he  repudiated  the  mortgage,  and  insisted  that  it 
was  fraudulent  and  void.  The  attorney  for  appellant  then  wrote 
plaintiff,  saying  that  the  money  thus  tendered  had  been  deposited  with 
him,  and  would  be  kept  subject  to  plaintiff's  order.  It  was  shown 
that  he  shortly  thereafter  instituted  an  action  for  the  cancellation  of  a 
previous  mortgage  given  to  secure  the  same  indebtedness,  and  to  have 
the  mortgage  upon  which  this  action  is  based  declared  null  and  void  on 
the  ground  of  fraud,  and  to  ccsnpel  the  appellant  to  deliver  over  to  him 
the  former  mortgage,  and  for  the  foreclosure  thereof ;  that  the  former 
action  was  at  issue,  and  upon  the  calendar  for  trial,  but  was  discon- 
tinued, without  costs  to  either  party,  by  a  stipulation  of  the  attorneys, 
on  the  15th  day  of  October,  1901.  This  action  was  commenced  on  the 
i8th  day  of  November  thereafter.  Prior  to  the  commencement  of  this 
action  the  plaintiff  made  no  demand  for  the  payment  of  any  of  the  in- 
stalhnents  of  interest,  and  never  gave  the  appellant  notice  of  the  with- 
drawal of  his  claim  that  the  mortgage  was  void,  or  that  he  would  ac- 
cept the  interest  which  had  been  previously  tendered,  or  the  subsequent 
installments  of  interest  thereon.  The  evidence  shows  that  during  all 
this  time  both  he  and  his  counsel  maintained  that  the  mortgage  was 
void,  and  plaintiff  testified  that  he  did  not  recognize  the  validity  of  this 
mortgage  until  he  commenced  this  action  to  foreclose  it.  Before  the 
•second  installment  of  interest  became  due,  plaintiff  changed  his  resi- 
dence, and  gave  the  appellant  no  notice  of  tliat,  and  she,  after  diligent 
inquiry,  was  unable  to  ascertain  his  residence.  During  the  pendency 
of  the  former  action  she  was  at  all  times  ready  to  pay  the  installments 
of  interest  due,  and  manifested  a  willingness  to  pay  the  same  to  his 
attorney  and  to  him,  but  her  offer  was  refused  unless  she  would  pay 
him  the  further  sum  of  $150  costs,  to  which  he  had  been  subjected 
in  a  former  suit,  which  she  declined.  The  appellant  also  showed  that 
she  was  at  all  times  ready  and  willing  to  pay  the  interest,  and  had  the 
money  for  the  plaintiff.  This  evidence  was  all  received  without  ob- 
jection or  exception  that  excuse  for  the  failure  to  pay  the  installments 
of  interest  was  not  pleaded.  The  attorney  for  plaintiff  testified  that 
he  gave  the  appellant  the  address  of  the  plaintiff,  but  this  is  fairly  con- 
troverted by  her  evidence.  In  these  circumstances  the  appellant  is 
entitled  to  have  her  appeal  determined  upon  the  theory  upon  which  the 
action  was  tried ;  for,  if  her  answer  was  insufficient,  and  the  objection 
had  been  taken,  it  might  have  been  amended.  Knapp  v.  Simon,  96 
N.  Y.  284;  Fox  V.  Powers,  65  App.  Div.  112,  72  N.  Y.  Supp.  573; 
Roberge  v.  Winne,  144  N.  Y.  709,  712,  39  N.  E.  631 ;  Frear  v.  Sweet, 
118  N.  Y.  454,  23  N.  E.  910;  Brady  v.  Nally,  151  N.  Y.  258, 45  N.  E 
547;  Moffatt  v.  Fulton,  132  N.  Y.  507,  30  N.  E.  992. 
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We  are  of  opinion  that  the  plaintiff  was  not  at  liberty  to  elect  that 
the  entire  principal  should  become  due  on  account  of  a  default  in  the 
payment  of  interest  for  which  he  himself  was  responsible.  His  con- 
duct is  not  commendable.  It  is  manifest  that  in  the  first  instance  he 
denied  the  validity  of  the  mortgage  upon  which  he  now  sues  for  the 
purpose  of  enforcing  the  immediate  payment  of  the  indebtedness  un- 
der a  prior  mortgage  for  which  tliis  was  given  as  a  substitute;  and 
when  he  concluded  that  he  could  not  succeed  in  that  action,  having 
repudiated  this  mortgage,  and  having  left  plaintiff  in  ignorance  of  his 
residence,  and  led  her  to  believe  he  would  not  take  the  interest  without 
exacting  further  moneys  to  which  he  was  not  entitled,  he  attempts  to 
take  advantage  of  her  failure  to  pay  two  installments  of  interest  which 
became  due  pending  his  former  action,  and  assumes  to  elect,  in  conse- 
quence thereof,  that  the  whole  principal,  which  the  appellant  was  to 
have  until  April,  1905,  to  pay,  became  due  and  payable  in  the  fall  of 
1901.  It  must  be  borne  in  mind  that  this  is  not  an  action  at  law  upon 
the  bond,  where  a  strict  legal  tender  would  be  required,  but  tliat  the 
plaintiff  has  addressed  his  petition  for  relief  to  a  court  of  equity,  which 
may  not  only  refuse  to  enforce  a  forfeiture,  but  may,  in  a  proper  case, 
relieve  against  it ;  and  where  the  failure  to  make  a  tender  before  trial 
ordinarily  only  affects  the  question  of  costs ;  and  where  an  offer  in  the 
pleading  of  readiness  and  ability  to  perform,  such  as  is  contained  in 
the  appellant's  answer,  without  a  tender  or  keeping  the  tender  good, 
is  sufficient  as  a  defense,  no  affirmative  relief  being  asked  by  defend- 
ant. Lawson  v.  Barron,  18  Hun,  414;  Freeson  v.  Bissell,  63  N.  Y. 
168;  Pomeroy  on  Eq.  Jur.  vol.  3,  §  1407,  and  note;  Stevenson  v. 
Maxwell,  2  N.  Y.  408,  415;  Nelson  v.  Lodcr,  55  Hun,  173,  7  N.  Y. 
Supp.  849,  affirmed  132  N.  Y.  288,  30  N.  E.  369;  Halpin  v.  Phoenix 
Ins.  Co.,  118  N.  Y.  165-178,  23  N.  E.  482;  Werner  v.  Tuck  et  al.,  127 
N.  Y.  217,  27  N.  E.  845,  24  Am.  St.  Rep.  443;  Lewis  v.  Wilson  (Sup.) 
17  N.  Y.  Supp.  128;  Powell  V.  Linde  Co.,  49  App.  Div.  286,  64  N. 
Y.  Supp.  153,  and  cases  cited;  McNally  v.  Fitzsimons,  70  App.  Div. 
179,  75  N.  Y.  Supp.  331.  In  equity  forfeitures  will  not  be  enforced 
where  the  debtor  was  ready,  willing,  and  able  to  pay,  and  made  every 
reasonable  effort  to  find  the  creditor  to  make  a  tender,  or  where  the 
tender  was  prevented  or  excused  by  any  act  of  the  creditor,  and  tlie 
debtor  avers  a  willingness  and  ability  to  pay.  Pomeroy  on  Eq.  Jur. 
supra;  21  Enc.  Pleading  and  Practice,  551,  559,  575 ;  Wiltsie  on  Mort- 
gage Foreclosures,  47;  Hale  v.  Patton,  60  N.  Y.  233,  19  Am.  Rep. 
168 ;  Bennett  v.  Stevenson,  53  N.  Y.  508 ;  Wilcox  v.  Allen,  36  Mich. 
160-169;  Zlotoecizski  v.  Smith,  117  Mich.  202,  75  N.  W.  470.  In 
Selleck  v.  Tallman,  87  N.  Y.  106,  where  the  vendor  demanded  interest 
to  which  he  was  not  entitled,  it  was  held  that  this  excused  a  tender 
of  the  principal  until  the  vendor  notified  the  vendee  of  his  readiness 
to  accept  the  principal  without  interest.  A  refusal  to  accept  dispenses 
with  the  necessity  of  a  tender.  Crary  v.  Smith,  2  N.  Y.  60,  65.  In 
Noyes  v.  Clark,  7  Paige,  179,  32  Am.  Dec.  620,  which  was  an  action 
by  a  second  assignee  of  a  mortgage  to  foreclose  it,  where  neither  as- 
signment had  been  recorded  and  the  mortgagor  had  tendered  the  in- 
stallment of  interest  due  to  the  mortgagee,  who  refused  to  accept  the 
same  on  account  of  the  assignment,  the  court,  in  declaring  that  there 
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^alid  election  to  declare  the  principal  due,  as  to  the  holder 
ige,  if  he  intended  to  take  advantage  of  the  neglect  of  the 
pay  the  interest,  say :  "It  was  his  duty,  as  an  honest  man, 
n  notice  of  the  assignment,  and  of  his  residence,  or  the 
he  payment  could  be  made."  In  House  v.  Eisenlord,  30 
•med  102  N.  Y.  713,  where  the  sum  of  $87.50  was  due  for 
I  a  mortgage,  and  the  mortgagee  accepted  $70,  and  in- 
lortgagor  that  he  might  pay  the  balance  at  any  time,  and 
iraiting  30  days,  brought  an  action  of  foreclosure,  and 
tie  entire  principal  should  become  due,  it  was  held  that  the 
r  an  extension  of  time  to  pay  the  interest  due  was  with- 
ition,  and  therefore  the  foreclosure  could  be  maintained 
;  that  the  mortgagee,  having  made  no  demand  for  the  pay- 
balance  of  interest,  would  not  be  permitted,  in  the  cir- 
0  elect  that  the  principal  should  become  due,  and  a  fore- 
permitted  only  for  the  balance  of  the  interest,  and  with- 
?he  case  most  favorable  to  the  plaintiff  is  Asendorf  v. 
ly,  278,  280,  where  the  rule  was  stated  to  be  that,  where 
use  for  the  default  in  paying  interest  to  relieve  from  the 
jard  the  principal  as  due  is  shown,  still  the  mortgagee  may 
the  interest  due,  and  recover  costs,  unless  the  defendant 
interest  into  court.  In  the  circumstances  we  are  of  the 
before  the  plaintiff  could  elect  to  declare  the  principal  due 
)f  appellant's  default  in  paying  the  interest,  he  should 
her  of  his  determination  to  treat  the  mortgage  as  valid, 
idiness  to  accept  the  interest,  informing  her  where  the 
)e  paid.  The  interest,  however,  is  due,  and  has  not  been 
plaintiff  is  entitled  to  maintain  his  action  to  foreclose  the 
■  the  ribnpayment  of  the  interest. 

that  the  judgment  should  be  reversed,  and  a  new  trial 
costs  to  appellant  to  abide  the  event. 

JNT,  P.  J.,  and  McLAUGHLIN  and  HATCH,  JJ.,  con- 


I 


\.M,  J.  I  dissent  The  only  question  here  is  whether  or 
er  set  up  a  defense  to  the  cause  of  action  alleged  in  the 
iiich  was  established  by  the  evidence  upon  the  trial.  The 
foreclose  which  the  action  was  brought  is  conceded.  By 
the  principal  sum  becomes  due  on  the  failure  of  the  mort- 
an  installment  of  interest  for  30  days,  and  the  only  de- 
is  "that  before  the  commencement  of  this  action  the  de- 
e  Donohue  duly  tendered  to  the  plaintiff  the  full  amount 
st  due  him  in  cash,  personally,  and  the  said  plaintiff  de- 
I  willfully  refused  to  accept  the  same  from  the  defendant, 
idant  made  the  tender  within  the  time  prescribed  for  the 
he  interest,  and  has  ever  since  been  ready  and  willing  to 
:  to  the  plaintiff."  No  application  is  made  to  be  relieved 
It,  if  one  occurred,  and  the  simple  question  before  the  trial 
lether  or  not  this  allegation  of  the  answer  was  sustained 
ice.  The  complaint  alleges  that  "the  interest  upon  said 
.—14 
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bond  and  mortgage  which  became  due  and  payable  on  the  6tli  days  of 
April  and  October,  1901,  has  never  been  paid;  that  more  than  30 
days  have  elapsed  since  the  same  became  due  and  payable;  that  die 
plaintiff  has  dected  and  now  elects  to  deem  the  whole  principal  sum 
to  be  immediately  due  and  payable."  The  plaintiff  testified  that  the 
interest  that  was  payable  on  the  6th  day  of  April,  1901,  was  not  paid; 
that  the  interest  that  was  payable  Octc^r  6,  1901,  was  not  paid,  and 
remained  unpaid  dc^n  to  the  trial.  The  plaintiff  admitted  that  the 
interest  that  became  due  on  October  6,  1900,  was  tendered  to  him,  and 
that  he  refused  to  accept  it,  he  having  at  that  time  an  action  pending 
to  set  aside  this  mortgage  as  having  been  obtained  by  fraud,  and  to 
restore  a  former  mortgage  that  had  existed  upon  the  property,  and 
which  had  been  satisfied  upon  the  execution  of  the  mortgage  in  suit. 
There  was,  however,  no  proof  to  show  that  the  interest  that  became  due 
in  April,  1901,  and  October,  1901,  had  ever  been  tendered.  The 
former  action  was  discontinued  by  an  order  entered  upon  a  consent  of 
all  the  parties  to  the  action,  this  defendant  being  one  of  the  defendants, 
and  her  attorney  consenting  on  October  5,  1901,  the  day  before  the  in- 
stallment of  interest  due  October  6,  1901,  was  payable.  That  action 
having  been  discontinued,  all  claim  that  the  present  mortgage  was  not 
to  be  enforced  was  at  an  end.  The  defendant  had  30  <kys  within 
which  to  pay  the  interest  that  was  then  due.  She  made  no  effort  to 
pay  the  interest.  No  tender  of  it  was  made,  and  that  default  extended 
until  after  the  commencement  of  this  action,  which  was  on  November 
18,  1901,  and  after  the  default  had  extended  30  days ;  so  that,  assum- 
ing that  the  defendant's  position  excused  the  tender  of  that  interest  up 
to  the  date  of  the  discontinuance  of  the  first  action,  after  that  action 
was  discontinued  the  defendant  was  certainly  bound  to  pay  or  tender 
the  interest  that  became  due  on  a  subsequent  day,* and  a  default  con- 
tinuing for  upwards  of  30  days  gave  the  plaintiff  the  right  to  elect 
that  the  whole  amount  secured  by  the  mortgage  should  fccome  due. 
There  is  no  claim  that  she  made  any  effort  to  tender  this  amount.  If 
she  did  not  know  the  residence  of  tiie  plaintiff,  she  knew  that  he  was 
represented  in  the  action  by  an  attorney,  and  she  certainly  could  have 
tendered  the  interest  to  him. 

I  think  the  defense  alleged  was  unproven,  and  that  upon  the  conceded 
facts  the  plaintiff  was  entitled  to  judgment. 


(01  App.  DIv.  697.) 

PECK  V.  WASHINGTON  LIFE  INS.  CO. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    March  18,  1904.) 

L  Life  Ixsubahce— Aokhcy. 

Where  a  married  woman  was  appointed  general  agent  of  a  life  Insur- 
ance company,  but  her  husband  acted  for  her,  with  the  knowledge  of  the 
officers  of  the  company,  he  had  the  authority  of  a  general  agent 

2.  Same— PowiB  of  Agent— Patment  or  Pbemium. 

The  general  agent  of  a  life  Insurance  company  has  authority  to  waive 
Immediate  payment  of  the  premium  on  delivery  of  a  policy. 

Y  2.  See  Insurance,  voL  28,  Cent  Dig.  (  957. 
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8.  Saide— AaaiomfBKT— Ratiticatiok. 

Wbere  a  life  Insurance  policy  was  dellTered  by  one  bavlnK  the  anthor- 
Ity  of  Inmrer'a  general  agent  wltboat  payment  of  the  premlnm,  and  In- 
■nred  on  the  day  of  delivery  assigned  It  to  the  general  agent,  the  snbse- 
qnent  acceptance  of  the  premium  by  the  Insurer,  with  knowledge  of  the 
assignment,  gave  complete  force  and  effect  to  the  contract  on  the  date  of 
delivery. 

4.  Sauk— YAUDrrr. 

The  assignment  of  a  life  insorance  policy,  on  the  day  It  Is  delivered  to 
insured,  to  a  person  nominally  acting  as  general  agent  of  the  insurer,  does 
not  vitiate  the  policy,  in  the  absence  of  any  fraud. 

5.  SaUB— APFUOATIOR— HKAI.TH  OV  APPLICANT— BVIOKNOB. 

That  an  applicant  for  life  insurance  had  a  canker  sore  on  bla  tongue  at 
tbe  time  of  the  application,  which  subsequently  developed  into  a  cancer, 
from  an  operation  on  which  he  died,  did  not  establish,  in  an  action 
on  the  policy,  that  the  applicant  had  a  cancer  at  the  time  of  tbe  applica- 
tion, or  had  then  any  reason  to  believe  tliat  the  aore  was  a  cancer. 

&  Sams— Bctdkh  or  Paoor. 

In  an  action  on  a  life  policy,  the  burden  was  on  tbe  insurer  to  show  that 
a  canker  sore  on  the  tongue  of  insured  at  the  time  of  the  application  was 
a  cancK,  or  that  he  believed  It  to  be  such. 

Appeal  from  Special  Term. 

Action  by  Nellie  E.  Peck  against  the  Washington  Life  Insurance 
Ctnnpany.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  HIRSCHBERG,  P.  L,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

David  Th(»nson,  for  appellant 
Robert  B.  HcMieyman,  for  respondent. 

WOODWARD,  J.  This  action  is  brought  to  recover  $2,500  upon 
a  certain  Kfe  insurance  policy  issued  upon  the  life  of  one  William  R. 
Plyer,  this  policy  having  been  assigned  to  the  plaintiff.  It  appears 
that  Edward  M.  Peck,  the  husband  of  the  plaintiff,  was  under  con- 
tract with  the  New  York  and  Manhattan  Life  Insurance  Companies, 
and  his  wife,  for  convenience,  entered  into  a  contract  with  the  defend- 
ant as  its  agent  The  answer,  in  its  eighth  separate  defense,  alleges 
that  "the  pkintiff,  by  agreement  bearing  date  August  27,  1900,  was 
duly  appointed  a  general  agent  of  the  defendant  'for  the  purpose  of 
procuring  applications  for  Ufe  insurance  and  effecting  such  insurance 
as  shall  be  satisfactoiy  to  said  company,'  and  thereby  agreed  to  'act 
exclusively  for  the  Washington  Life  Insurance  Company* " ;  but  it 
appears  irom  the  evidence,  without  dispute,  that  the  husband  actually 
carried  on  the  business,  with  the  aid  of  a  bookkeeper,  and  the  transac- 
tion out  of  which  this  controversy  arises  was  conducted  by  him.  Mr. 
Plyer  had  occupied  deskroom  in  the  office  with  Mr.  Peck.  On  the 
loth  day  of  October,  1901,  Mr.  Peck  procured  an  application  from  Mr. 
Plyer,  the  application  contemplating  $12,500  of  insurance  upon  the 
ordinary  life  plan.  This  the  defendant  refused  to  write,  alleging  as 
a  reascMi  that  there  were  defects  in  the  family  history  which  made  it 
imprudent  to  do  so;  but  one  of  the  cheers  of  the  company  suggested 
th^  the  defendant  would  write  two  20-year  endowment  poHcies,  for 
$2,500  each,  whidi  would  cost  about  the  same  as  the  insurance  asked 
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for  in  the  application.  Mr.  Peck  accepted  this  suggestion,  anc 
policies  were  written  and  delivered  to  Mr.  Peck  about  the  28th  d; 
October,  1901.  A  letter  was  written  to  Mr.  Flyer,  who  came  to 
Peck's  office  on  or  about  the  ist  day  of  November,  at  which  tim 
policies  were  delivered  into  his  possession.  He  examined  them, 
covered  that  they  were  not  the  policies  which  he  had  requested, 
had  some  negotiations  with  Mr.  Peck  in  reference  to  them ;  insi 
at  the  same  time  that  he  desired  a  $10,000  regular  Ufe  policy. 
Plyer  consented  to  take  the  policies.  One  of  them  he  took  absoli 
and  the  claim  upon  this  one  has  been  paid.  The  other  he  took 
an  understanding  that  Mr.  Peck  should  take  an  assignment  of  the  : 
and  should  carry  it  during  the  time  that  he  was  negotiating  a  $1 
regular  life  policy  with  the  defendant  or  some  other  company 
Mr.  Plyer  was  to  have  the  option  of  buying  the  policy  back  by  rep 
the  amount  of  the  premiums.  If  the  $10,000  policy  was  secured, 
Mr.  Peck  was  to  have  the  right  to  continue  paying  the  premiur 
this  assigned  policy,  or  to  cancel  it,  as  he  might  see  fit.  In  purs 
of  this  arrangement,  and  at  the  suggestion  of  Mr.  Peck,  Mr.  Ply< 
ecuted  an  assignment  of  the  policy  in  suit  to  the  plaintiff.  Mr. 
died  on  the  29th  of  the  following  March ;  plaintiff's  assignment  i 
meantime,  and  on  the  27th  of  February,  having  been  filed  with  tl 
fendant  company,  which  now  refuses  to  make  payment.  The 
facts  are  either  conceded  or  are  not  seriously  disputed,  and,  at  the 
of  the  evidence,  both  parties  moved  for  a  direction  of  a  verdict, 
learned  trial  court  discharged  the  jury  and  reserved  decision,  ; 
quently  handing  down  a  decision  in  the  short  form,  as  though  th( 
had  been  tried  by  the  court  without  a  jury.  From  the  judgmei 
tered  upon  this  decision,  to  which  the  defendant  has  filed  excej 
the  latter  appeals  to  this  court. 

The  defendant,  in  its  answer,  alleges  fraud  in  the  inception  < 
contract,  and  insists  that  it  is  not  a  valid  and  binding  agree 
Upon  this  appeal,  it  having  failed  to  establish  by  evidence  the 
alleged,  it  is  insisted  that,  the  relation  of  principal  and  agent  ex 
between  the  plaintiff  and  defendant,  the  former  is  bouid  to  pro 
firmatively  that  the  delivery  of  the  poKcy  was  free  from  any  ta 
suspicion,  and  that  it  was  delivered  and  the  first  premium  paid  c 
the  lifetime  and  good  health  of  William  R.  Plyer.  Primarily  1 
suing  of  the  policy  was  the  act  of  the  defendant,  upon  an  appli 
secured  by  the  plaintiff's  husband,  with  the  knowledge  of  the  fa 
possession  of  the  defendant.  While  there  was  a  nominal  contrac 
tion  of  principal  and  agent  existing  between  the  plaintiff  and  d( 
ant,  the  latter  was  fully  aware  of  the  true  situation,  and  the  pol 
question  was  delivered  to  the  plaintiff's  husband  for  delivery  to  t 
sured,  and  this  policy  was  in  fact  delivered  to  Mr.  Plyer  on  tl 
day  of  November,  within  a  few  days  of  the  time  it  was  sent  t 
Peck.  The  fact  that  tlie  first  premium  was  not  paid  at  that  part 
time,  it  having  been  subsequently  paid  to  and  retained  by  the  dc 
ant,  is  of  no  particular  importance,  in  the  absence  of  fraud. 
Peck,  acting  for  his  wife,  with  the  knowledge  of  the  defendant 
ficers,  and  being  in  possession  of  the  policy,  was  clothed  with  tl 
thority  of  a  general  agent  in  taking  applications  and  deliverin 
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i  as  such  agent  he  had  the  authority  to  waive  the  immedi- 
t  of  the  premium.  Ames  v.  Manhattan  Life  Ins.  Co.,  31 
180,  187,  52  N.  Y.  Supp.  759,  and  authority  there  cited; 
Metropolitan  Life  Ins.  Co.,  60  App.  Div.  424,  429,  69  N. 
041.  The  subsequent  payment  of  the  premium,  accepted 
d  by  the  defendant  with  knowledge  of  the  assignment  of 
o  the  plaintiff,  gave  complete  force  and  effect  to  the  con- 
e  1st  day  of  November,  1901.  If  we  are  right  in  this 
and  if  the  policy  became  vested  in  Mr.  Plyer  on  the  date 
there  is  no  further  question  in  this  case.  If  there  was  no 
:  delivery  of  the  policy  on  the  ist  day  of  November,  and  if 
lecame  the  owner  of  a  chose  in  action,  and  could  have  been 

0  pay  the  premium,  his  subsequent  transfer  to  the  plaintiff 
>n  was  not  a  transaction  between  the  principal  and  agent 
:.  It  was  between  the  plaintiff  and  Mr.  Plyer,  as  to  which 
nt  is  not  concerned.  It  practically  admitted,  by  the  pay- 
second  policy,  issued  at  the  same  time  and  under  the  same 

es,  as  appears  from  the  evidence,  that  the  policy  in  suit 
contract  as  between  Mr.  Plyer  and  itself,  but  it  is  appar- 
nion  that  it  was  in  some  manner  vitiated  by  the  fact  that  it 
d  to  the  defendant's  nominal  agent.  We  are  of  opinion  that 
ion  is  not  justified,  and  that  the  defendant  has  no  defense, 

1  prove  the  fraud  in  the  delivery  of  the  policy.  The  rela- 
plaintiff  to  this  policy  is  not  that  of  the  agent  of  the  de- 
;  as  the  assignee  of  Mr.  Plyer ;  and  the  question  of  whether 
ything  for  this  assignment  does  not  concern  the  defendant, 
nply  called  upon  to  carry  out  the  contract  which  it  made 
■'Iyer  to  pay  him,  or  his  representatives  or  assigns,  the 
the  policy  which  it  issued,  with  a  full  knowledge  of  tlie 
its  own  terms.  It  knew  the  family  history  of  the  assured ; 
suggestion  that  there  was  any  failure  to  answer  fully  and 
E  the  questions  asked  by  the  medical  examiner;  and  the 
t  defendant  refused  the  policy  asked  for,  and  substituted  a 
ct,  which  the  insured  accepted,  goes  to  show  that  there 
opportunity  for  the  defendant  to  know  the  character  of 
assuming.  The  plaintiff's  assignor,  in  answering  that  he 
lad  a  cancer,  is  not  shown  to  have  acted  in  bad  faith,  or 
jstated  the  truth  as  he  knew  it.  He  told  the  medical  ex- 
he  had  had  a  canker  sore  on  his  tongue,  and  this  fact  ap- 
record  of  that  examination ;  and,  if  there  was  any  reason 

:  danger  from  such  canker,  it  was  the  duty  of  the  medical 
)  have  determined  that  fact.  Because  the  insured  subse- 
eloped  a  cancer  upon  his  tongue,  and  because  he  subse- 
i  from  the  effects  of  blood  poisoning  growing  out  of  an 
loes  not  establish  that  he  had  a  cancer  at  the  time  of  the 
1,  or  that  he  had  any  reason  to  believe  that  the  canker  sore 
a  cancer,  and  the  burden  of  proof  was  upon  the  defendant 
roposition.  Spencer  v.  C.  M.  L.  Ins.  Ass'n,  142  N.  Y.  505, 
E.  617. 

^estion  that  this  was  a  wager  policy  is  not  borne  out  by 
pearing  in  the  evidence.    The  policy  was  made  payable  to 
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the  legal  representatives  of  WilKam  R.  Plyer,  and  it  was  delivered  to 
him.  If  the  delivery  took  effect — and  we  believe,  under  the  authori- 
ties, that  it  did — ^it  became  a  valid  contract ;  and  it  is  well  settled  in  this 
state  that,  when  a  pcdicy  of  insurance  has  been  issued  which  is  valid 
in  its  inception,  an  assignee  of  that  policy  may  maintain  an  action  upon 
it    Ames  v.  Manhattan  Life  Ins.  Co.,  supra. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.    All 
concur. 


(92  App.  Dlv.  44a)  

WOLFF  T.  Oin  OF  NBW  YORK. 

(Snprane  Oonrt;  Appellate  Dlylsloii,  First  Department    March  18,  1904.) 

1.    VOLURTABT  PATKBRT— PKBIOT  VOB  VAULT  UNDEB  SIDBWAI.K— DUBESB. 

Wblle  plaintiff  was  altering  the  cover  of  a  vault  extending  from  his 
bolldlng  under  the  sidewalk — changing  the  material  of  the  cover — a  police- 
man threatened  arrest  If  the  work  was  continued  withoat  a  permit  He 
thereupon  signed  an  application  for  a  permit  to  construct  a  vault  In  front 
of  his  premises,  and  obtained  the  permit  of  the  department  of  public  works 
on  payment  of  the  sum  ofFered  In  his  application.  Held,  that  the  payment 
was  voluntary,  and  cannot  be  recovered. 

McLaughlin  and  O'Brien,  33.,  dissenting. 

Appeal  f  ran  Trial  Term. 

Action  by  Julius  Wolff  against  the  city  of  New  York.  From  a  judg- 
ment dismissing  the  complaint,  entered  on  a  decision  of  the  court — a 
jury  being  waived — ^plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

George  I.  Woolley,  for  appellant 
Terence  Farley,  for  respondent 

INGRAHAM,  J.  The  plaintiff  is  the  owner  of  a  piece  of  property 
on  the  easterly  side  of  Hudson  street,  between  Duane  and  Thomas 
streets,  in  the. city  of  New  York,  upon  which  there  had  been  a  brick 
building  since  the  year  1854.  Annexed  to  that  building  there  was  what 
was  described  as  a  covered  areaway,  which  extended  into  the  street 
and  which  appears  to  have  had  a  superficial  area  of  114.75  square 
feet  This  covered  areaway  had  existed  continuously  since  1854.  In 
April,  1897,  the  plaintiff  was  engaged  in  making  repairs  and  alteraticKis 
to  this  building.  In  carrying  out  these  improvements,  he  wished  to 
cover  the  areaway  with  an  iron  cover,  in  which  were  inserted  small 
pieces  of  glass.  Prior  to  these  alterations  this  areaway  had  been  cov- 
ered with  heavy  planks.  In  making  this  change  the  planks  were  re- 
moved, and  a  contractor  for  the  plaintiff  started  to  place  the  iron  frame 
for  the  new  cover,  when  a  policeman  asked  for  a  permit  from  the  de- 
partment of  public  works.  When  no  permit  was  produced,  he  said 
that  he  would  arrest  those  that  worked  there,  because  there  was  no  per- 
mit from  the  department  of  public  works.  Upon  the  plaintiff's  being 
informed  of  this  condition,  he  gave  to  his  architect  a  check  for  $229.50, 
to  the  order  of  the  department  of  public  works,  and  signed  an  applica- 
tion for  a  permit  This  application  was  dated  April  20,  1897,  and  by 
it  the  plaintiff  applied  to  the  department  of  public  works  for  permissioa 
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:t  under  and  in  accordance  with  the  ordinances  of  the  cor- 
lative  to  vaults,  cisterns  and  areas,  a  vault  in  conformity 
companying  plan  in  front"  of  the  plaintiff's  premises,  the 
)  be  4  feet  6  inches  in  width,  and  25  feet  6  inches  in  length, 
surement,  and  to  occupy  1 14.75  square  feet,  at  $2  a  square 
129.50.    The  said  application  contained  the  following  pro- 


.  •   - 


or  parties  procuring  this  permit  hereby  agrees  to  keep  the  pave- 
l  by  constructing  the  vault  In  good  order  for  a  period  of  one  year 
e  of  filing  of  certificate  of  the  completion  of  the  work.    The  cer- 

be  subject  to  revocation  thereof  at  any  time  hereafter  by  the 
r  of  Public  Works,  when  in  his  Judgment  the  space  occupied  by 
r  any  portion  Uiere^f  may  be  required  for  any  public  Improve- 
'  violation  of  the  terms  and  conditions  herein." 

:  filing  of  this  application  and  the  payment  of  this  sum  of 
ermit  was  given  by  the  department  of  public  works  to  the 
construct  a  vault  in  front  of  the  premises  known  as  No. 
street,  used  for  business  purposes,  said  vault  to  be  4  feet  6 
idth,  and  25  feet  6  inches  in  length,  outside  measurement, 
ipy  114.75  square  feet,  "subject  to  obligation  to  construct 
lamber  for  existing  hydrant  or  stopcock,  as  per  annexed 
pon  condition  that  the  person  or  persons  to  whom  this  per- 
ted  will  in  all'  respects  comply  with  the  corporation  ordi- 
tive  to  vaults,  cisterns  and  areas,"and  upon  the  further  con- 
Jie  permit  gave  no  authority  "and  it  is  strictly  forbidden  to 
excavation  or  otherwise  or  in  any  way  damage  or  interfere 
>per  use  of  any  lamp-post,"  or  other  fixture  connected  with 
r  water  system ;  and  permission  was  also  given  to  erect  a 
to  exceed  5  feet  in  height  above  the  sidewalk,  and  10  feet 
ith  steps  leading  to  said  bridge,  to  rest  on  the  sidewalk  of 
ig  premises  during  the  construction  of  the  vault ;  and  by  it 
rocuring  the  permit  agreed  to  keep  the  pavement  affected 
ting  the  vault  in  good  order  for  a  period  of  one  year  from 
filing  surveyor's  certificate  upon  completion  of  the  work; 
rmit  was  issued  subject  to  revocation  at  any  time  by  the 
er  of  public  works.  Upon  payment  of  this  sum  of  money, 
eipt  of  the  permit,  the  plaintiff  completed  the  construction 

nent  was  made  to  the  policeman  that  the  plaintiff  was  only 
reconstructing  the  cover  to  an  areaway  which  had  before 
itence ;  nor  was  there  any  claim  made  to  the  commissioner 
orks  or  any  other  city  authority  that  the  plaintiff  had  any 
istruct  this  vault  or  covered  areaway,  either  under  a  permit 
ited  by  the  city,  or  by  prescription,  or  upon  any  other 
Ml  that  appears  is  that  the  plaintiff  commenced  some  con- 
the  street  when  he  was  stopped  by  a  policeman,  who,  in 
d  that,  before  any  interference  with  the  street  could  be  al- 
riust  have  a  permit  from  the  proper  city  department ;  and, 
otice  being  given  by  the  policeman,  the  plaintiff  voluntarily 
iplication  for  a  permit  to  construct  a  vault  under  the  side- 
ited  that  application  to  the  proper  city  authorities,  and  was 
permit  upon  payment  of  the  sum  fixed  by  the  city  for  such 
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permits.  It  nowhere  appears  that  the  space  before  occupied  by  the 
plaintiff  extended  to  the  whole  right  given  by  the  city  under  this  per- 
mit, or  that  the  right  acquired  by  the  permit  was  not  in  excess  of  that 
before  used  by  the  plaintiff  as  a  part  of  his  building.  By  this  permit 
the  plaintiff  has  acquired  a  right  to  construct  a  vault  in  a  pub.Iic  street, 
and  for  that  purpose  to  use  tiie  surface  of  the  street.  There  is  there- 
fore nothing  to  show  but  that  the  plaintiff  acquired  a  right,  by  virtue 
of  this  permit,  in  excess  of  that  which  had  been  before  used,  and  which 
would  be  a  good  consideration  for  the  payment  of  the  money  for  which 
this  permit  was  issued.  The  plaintiff,  having  obtained  this  permit  on 
payment  of  the  $229.50  to  the  city  on  the  20th  of  April,  1897,  and  hav- 
ing then  completed  his  repairs  to  his  building,  and  used  so  much  of  the 
street  allowed  to  be  used  by  the  permit,  on  the  9th  of  April,  1903 — 
nearly  six  years  thereafter — commenced  this  action  to  recover  back 
the  amount  that  had  been  paid  for  the  permit. 

There  was  proof  that  the  commissioner'  of  public  works  had  request- 
ed the  police  commissioners  to  prevent  work  being  done  without  a  per- 
mit on  vaults  in  the  public  streets.  Irrespective  of  the  right  of  the 
plaintiff  to  construct  a  vault  or  areaway  cover  in  front  of  his  premises, 
it  was  not  illegal  for  the  police  authorities  to  require  persons  disturb- 
ing the  surface  of  the  street,  or  constructing  vaults  in  the  street,  to  pro- 
duce a  permit  or  authority  to  thus  incumber  the  street,  before  being  al- 
lowed to  continue  the  work.  There  was  nothing  to  show  that  the  city 
officers  were  informed  that  the  plaintiff  had  or  claimed  a  right  in  the 
street  The  policeman  said  that  he  would  arrest  those  engaged  in  dis- 
turbing the  street  unless  they  had  a  permit  from  the  proper  city  au- 
thorities. He  made  no  attempt  to  adjudicate  upon  the  plaintiff's  right 
to  construct  this  areaway,  nor  did  the  plaintiff  or  his  contractor  insist 
to  the  policeman  that  the  plaintiff  had  a  right  to  construct  this  vault. 
Under  the  charter  and  the  ordinances  of  the  city  of  New  York,  any 
unauthorized  obstruction  in  the  public  streets,  or  interference  with  the 
surface  of  the  streets,  is  a  misdemeanor,  and  justifies  a  police  officer 
in  arresting  those  engaged  in  committing  the  offense.  It  was  the  duty 
of  the  plaintiff  to  obtain  a  permit  to  use  the  surface  of  the  street  for  tlie 
purpose  of  his  building,  and,  if  he  had  a  right  to  a  permit  therefor  with- 
out compensation,  it  is  to  be  presumed  that,  upon  a  statement  of  the 
facts  to  the  proper  municipal  officers,  he  would  have  been  granted  the 
permit  without  payment.  He  did  nothing  of  the  kind.  He  signed  an 
application  for  a  regular  vault  permit,  which,  so  far  as  appears  from 
this  record,  he  did  not  theretofore  have,  and  which  allowed  him  to  con- 
struct in  the  street  a  vault  which  he  had  not  before  constructed.  He 
had  a  right  to  make  such  an  application  for  a  permit,  which  would  in- 
sure to  him,  by  a  formal,  legal  instrument,  an  undisputed  right  to  use 
this  street  during  the  continuance  of  the  permit,  and  to  agree  to  pay 
therefor  a  sum  of  money;  and  the  city  had  a  right  to  issue  the  per- 
mit and  receive  the  money.  It  cannot  be  said  that  what  was  granted  to 
the  plaintiff  was  notliing  more  than  a  right  to  continue  a  use  to  which 
he  was  entitled,  and  it  cannot  be  said  that  the  payment  of  this  money 
to  the  city  was  without  a  consideration  received  by  the  plaintiff. 

Nor  can  it  be  said  that  this  payment  was  obtained  from  the  plaintiff 
by  duress.    As  before  stated,  there  was  no  adjudication  by  the  police- 
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z  plaintiff  had  no  right  to  reconstruct  the  building  as  he 
ing.  All  that  the  policeman  required  was  that  his  right  to 
:ion  of  the  street  should  be  determined  by  the  proper  au- 

could  not  have  been  supposed  by  the  plaintiff  that  a  police- 
thorized  to  determine  questions  of  law  as  to  the  riglit  of 

to  maintain  this  structure  in  the  street.  If  the  plaintiff 
le  facts  to  the  commissioner  of  public  works,  and  requested 
reconstruct  this  areaway,  and  that  had  been  refused,  and, 
:ontinue  the  construction  of  the  building,  he  had  been  re- 
/  this  sum  of  money,  a  different  question  would  have  been 
^Vhen  he  was  informed  that  the  policeman  required  that 
ity  officials  should  grant  a  permit  before  he  would  be  al- 
itinue,  he  made  an  application  to  the  department  of  public 

permit,  which  was  granted,  and  for  which  he  paid  the 
I  prescribed  by  the  city  ordinance.  The  plaintiff  had  a 
ly  for  a  formal  written  permit  under  the  charter,  which 
;  to  him  the  right  to  use  a  portion  of  the  street,  in  addition 

which  he  claimed  by  prescription.  No  permit  to  recon- 
ilding  in  the  condition  in  which  it  had  existed  since  1854 
ilied  for  or  refused.     No  threat  was  ever  made  that,  unless 

sum  of  money,  he  would  be  arrested  or  interfered  with ; 

to  me  clear  that  he  voluntarily  applied  for  a  right  which 

him,  and  voluntarily  paid  the  consideration  fixed  by  law 
f  such  a  fight.  He  retains  this  pennit,  and  claims  a  right 
id  under  no  principle  with  which  I  am  familiar  is  he  en- 
g  the  permit,  to  recover  back  the  consideration  paid  for  it. 
is  pleadings,  nor  upon  the  trial,  did  he  offer  to  surrender 

1  material  distinction  between  this  case  and  Deshong  v. 

York,  176  N.  Y.  475,  68  N.  E.  880,  as  in  that  case  it  was 
tvhile  the  new  vault  was  being  constructed  a  deputy  or  in- 
e  department  of  highways  came  to  the  place,  stated  to  the 

his  men  must  stop  work,  and  declared  that,  if  they  con- 
ould  have  the  plaintiff  and  all  the  men  who  were  at  work 
1  that  to  avoid  this  arrest,  and  retain  possession  of  the 
that  the  building  and  its  appurtenances  might  be  completed 
,,  the  plaintiff  was  required  to  pay  the  sum  of  $914,  which 

protest.  In  discussing  whether  payment  under  those  cir- 
i^as  a  voluntary  payment,  the  court  said : 

coerced  by  duress  or  tinluwful  cominilsion  may  be  recovered 
K?reion,  however,  must  be  illegal,  unjust,  or  oppressive.  One  of 
[id  perliaps  most  common,  iustances  of  duress.  Is  by  threats  of 
nment  unless  the  required  act  shall  be  performed.  *  •  *  If 
tbe  charge,  and  demanded  its  payment  without  authority  of  law, 
ind  the  action  of  Its  officers  In  enforcing  It  by  threats  of  arrest 
unlawful  possession  of  the  plaintiff's  property  was  illegal,  and 
m  was  not  so  far  voluntary  as  to  prevent  a  recovery  in  this  ac- 
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e  there  was  no  threat  of  this  kind.  No  inspector  or  of- 
lepartment  of  public  works  informed  the  plaintiff  that  he 
s  sum,  or  he  would  be  arrested,  nor  was  any  possession 
premises.    All  that  the  policeman  did  was  to  say  ths-t  the 
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plaintiff  must  exhibit  his  right  to  use  the  street,  to  avoid  an  arrest  for 
an  unauthorized  appropriation  or  interference  with  the  surface  of  the 
street.  This  may  be  assumed  to  have  been  in  pursuance  of  a  regulation 
of  the  department  of  the  dty  government  having  charge  of  the  streets, 
providing  that  persons  who  attempt  to  interfere  with  3ie  public  streets 
without  a  permit  should  be  arrested.  This  seems  to  be  an  entirely  rea- 
sonable regulation  to  prevent  encroachments  upon  the  streets,  and  to 
require  persons  attempting  to  use  a  street  to  esdiibit  their  right  to  use 
it.  The  plaintiff  applied  to  the  proper  officer  for  a  permit,  which  was 
granted  to  him  upon  the  terms  that  he  offered  to  pay  in  his  application, 
without  any  threat  on  the  part  of  the  municipal  officer  of  any  kind ;  and, 
so  far  as  appears,  the  only  application  that  he  ever  made  to  any  of  the 
public  officials  was  the  application  for  the  permit  upcwi  paying  the  sum 
of  money  named,  which  application  was  granted,  and  the  permit  issued. 
If  there  ever  was  a  case  in  which  a  payment  was  voluntary,  this  is  such 
a  case;  and  it  seems  clear  that  Uie  plaintiff  cannot  retain  the  ad- 
vantage which  he  has  procured  by  the  issuance  to  him  of  tliis  permit, 
and  recover  back  the  money  that  he  paid  in  consideration  of  its  being 
issued. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed,  with 
costs. 

VAN  BRUNT,  P.  J.,  and  HATCH,  J.,  concur. 

McLaughlin,  J.  (dissenting).  I  dissent.  The  vault  in  question 
existed,  without  objection,  so  far  as  appears,  from  any  cme  or  the  city, 
frc«n  1853  to  the  time  the  demand  was  made  for  the  payment  of  the 
money,  to  recover  which  this  action  is  brought.  This  being  so,  a  pre- 
sumption, under  the  rule  laid  down  in  Deshong  v.  City  of  New  York, 
176  N.  Y.  475,  68  N.  E.  880,  prevailed  that  it  was  originally  construct- 
ed with  the  consent  of  the  municipal  authorities,  and  this  presumption 
was  not  overcome  by  any  proof  offered  at  the  trial.  It  is  unquestion- 
ably true  that  the  right  of  the  public  to  the  use  of  the  streets  is  absolute 
and  paramount  to  any  other,  and  a  presumption  of  cwisent,  or  even  an 
actual  consent,  of  the  authorities  to  their  use  for  private  purposes,  is 
always,  subject  and  subordinate  to  the  rights  of  tiie  public  whenever 
required  for  public  purposes.  Here  the  space  occupied  by  the  vault  is 
not  sought  to  be  taken  by  the  city  for  public  use,  nor  does  the  dty  ob- 
ject to  tiie  use  which  the  plaintiff  is  making  of  it.  What  the  dty  does 
object  to  is  that  such  use  shall  be  made  of  it  by  the  plaintiff  without  his 
obtaining  a  permit,  but  the  presumption  is  that  he  has  aheady  obtained 
a  permit,  and,  that  being  so,  he  cannot  legally  be  required  to  obtain  an- 
other. People  ex  rel.  Ziegler  v.  Collis,  17  App.  Div.  448,  45  N.  Y. 
Supp.  282 ;  Deshong  v.  City  of  New  York,  supra. 

Nor  do  I  think  it  can  be  said  that  the  payment  made  was  voluntary. 
After  the  old  covering  had  been  taken  up,  and  while  the  new  one  was 
being  put  down,  the  work  was  stopped  by  a  policeman,  who  demanded  a 
permit,  and  threatened  to  arrest  the  workmen  if  they  continued  without 
procuring  one ;  and  in  this  connection  it  appeared  that  the  commission- 
er of  public  works  had  directed  that  the  police  department  be  requested 
to  prevent  such  work  being  doat  without  a  permit,  and  plaintiff  sought 
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to  show  that  a  formal  order  had  been  issued  to  this  effect,  but,  on  ob- 
jection of  the  defendant,  such  evidence  was  excluded.  The  other  evi- 
dence, however,  was  sufficient  to  show  that  the  policeman  who  threat- 
ened the  arrest  was  acting  under  the  direction  of  the  commissioner  of 
public  works.  Indeed,  it  would  seem  to  be  hardly  necessary  to  show 
that,  because  the  Revised  Ordinances  of  1897  (section  319)  forbid  tiie 
construction  of  vaults  without  permits,  and  tiie  police  are  charged  with 
the  enforcement  of  such  ordinances. 

For  the  foregcring  reasons,  I  think  the  judgment  appealed  from 
should  be  reverb,  with  costs,  and  a  new  trial  ordered. 

O'BRIEN,  J.,  concurs. 


(91  App.  Dlv.  671.) 

FRANCK  T.  AMERICAN  TARTAR  CO.  et  aL 

(Supreme  Court,  Appellate  DItIbIoii,  Second  Department    Marcb  11,  1904.) 

1.  Szbtakt'b  Ikjttbiks— Neguqencb— Causk  of  Accidkrt. 

steam  was  turned  Into  a  woodeo  tank,  the  top  of  which  was  covered  by 
a  metal  plate,  which  was  fastened  to  the  tank  by  screws,  and  at  the  com- 
ing on  of  the  pressure  the  plate  lifted  up,  and  the  escaping  steam  killed  a 
servant  The  use  of  steam  In  the  tank  was  habitual,  but  the  top  of  the 
tank  where  the  screws  were  set  In  was  somewhat  rotten  and  soft  Beld, 
that  the  turning  on  of  the  steam  could  not  be  regarded  as  the  sole  cause 
of  the  accident 

2.  Sahb— Krowlbooe  ot  Mabtkb— Btidencx. 

The  tank  having  been  used  for  a  year  or  two,  and  a  servant  having 
stated  to  the  foreman  that  the  tank  was  rotten,  the  jury  were  warranted 
In  finding  that  the  master  should  have  known  of  the  defect  some  time  be- 
fore the  accident 

3.  Sake— Mastkb's  LiABnjTT— Tnn:  fob  Makino  Refaibs. 

There  Is  no  rule  that  a  master,  after  discovery  of  a  defective  place,  is 
entitled  to  a  reasonable  time  to  make  repairs. 

4.  Sakb-4>dtt  to  Insfecp— NnjuoEifca  or  Iwspectob— Master's  IdABTLTtr. 

The  negligence  of  a  servant  Intmsted  by  the  master  with  the  duly  of 
inspection  is  to  be  attributed  to  the  master.    .  ~ 

6.  Sahk— Conduct  of  Sebvant — Question  fob  Jubt. 

Steam  was  turned  into  a  wooden  tank,  the  top  of  which  was  covered  by  ' 
a  metal  plate,  which  was  fastened  to  the  tank  by  screws,  and  at  the  com- 
ing on  of  the  pressure  the  plate  lifted  up,  and  the  escaping  steam  killed  a 
servant  The  use  of  steam  in  the  tank  was  habitual,  but  the  top  of  the  . 
tank  where  the  screws  were  set  in  was  somewhat  rotten  and  soft  De- 
cedent's usual  duties  were  not  near  the  tank,  but  be  bad  been  put  at  work 
there  that  day  as  a  substitute  for  an  absent  workman.  There  was  evi- 
dence that  there  was  a  slight  escape  of  steam  from  under  the  plate  Just 
before  the  accident  and  that  another  servant  directed  the  foreman's  at- 
tention to  it  but  it  did  not  appear  that  deceased  overheard  him.  Held, 
that  the  question  of  the  Intestate's  culpability  was  for  the  jury. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Anna  Franck,  as  administratrix  of  the  estate  of  Carl 
Gustav  Franck,  deceased,  against  the  American  Tartar  Company  and 
another.  From  a  judgment  in  favor  of  plaintiff,  defendant  the  Ameri- 
can Tartar  Company  appeals.    Affirmed. 

Allied  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  jj. 
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H.  Snowden  Marshall,  for  appellant. 

J.  Aspinwall  Hodge  (Robert  H.  Ernest,  on  the  brief),  for  respon 

JENKS,  J.  The  action  is  for  breach  of  a  master's  duty  to  his 
ant.  The  master  is  a  manufacturer  of  cream  of  tartar.  It  used  i 
process  a  wooden  tank  22  feet  high  and  14  feet  in  diameter.  Susj 
ed  in  the  center  of  the  tank  was  a  copper  cylinder  about  2^2  ft 
diameter.  Two  steam  pipes  which  ran  through  the  cylinder  ej 
steam  at  the  lower  ends,  and  thereby  both  agitated  and  boiled  th< 
terial  put  into  the  tank.  Heat  was  also  furnished  by  a  coil  of  i 
pipe  at  the  bottom  of  the  tank.  The  top  of  the  cylinder  was  co 
by  a  copper  plate  about  3  feet  in  diameter  and  8  feet  in  circumfei 
fastened  down  into  the  wooden  top  of  the  tank  by  wooden  sere 
intervals  of  about  8  inches.  In  the  center  of  this  copper  plate  ' 
hole  about  6  by  8  inches,  through  which  the  said  two  steam 
passed.  This  was  left  open  for  the  steam  to  blow  off.  The  tanl 
filled  with  a  liquid,  and  before  and  after  the  steam  was  tume 
workmen  stood  on  the  top  of  the  tank  to  shovel  into  the  hole  g 
argol  which  was  placed  on  the  top  of  the  tank  surrounding  the 
The  tank  was  heated  to  the  boiling  point.  The  intestate,  a  grinc 
.argols,  was  asked  on  the  day  of  the  accident,  by  defendant's  for 
to  take  the  place  of  an  absent  shoveler,  and  to  aid  Nelson,  the 
regular  shoveler  on  the  top  of  the  tank.  Shortly  before  the  ace 
Nelson  saw  that  some  steam  was  escaping  from  the  edge  of  the  c 
plate  at  one  side  of  it.  He  called  the  attention  of  the  foreman 
after  closing  down  the  steam.  The  foreman  answered :  "To  hel 
it.  Go  ahead  with  your  work."  The  foreman  took  hold  of  the 
valve  that  lets  in  the  steam,  and  Nelson  and  the  intestate  took  up 
shovels.  It  is  clear  enough  that  the  foreman  then  turned  on  the  1 
Almost  immediately,  there  was  a  leakage  or  explosion  of  steam  ( 
ter.  The  copper  plate  tipped  right  up,  and  the  steam  and  wate 
out  laterally  under  the  copper  plate,  and  burned  the  intestate  s 
he  subsequently  died. 

The  plaintiff  insists  that  if  the  copper  plate  had  been  properl 
tened  down  it  would  have  resisted  the  pressure  (and  pressure 
the  plate  was  to  be  expected),  so  that  the  steam,  water,  or  liquid 
have  taken  the  outlet  provided  for  it,  namely,  the  hole  in  the  plat 
the  intestate  would  have  been  unscathed.  A  breach  of  duty  alle 
the  failure  of  the  master  to  provide  a  safe  place  for  his  workman, 
proposition  is  that  the  place  was  dangerous  for  the  following  re 
which  are  sustainable  by  the  evidence :  Wood  alternately  wet  ai 
rots  quicker  than  wood  either  continuously  wet  or  dry.  This  \v 
top  was  so  rotten  that  some  time  before  the  day  of  the  accide 
shoveler  Nelson  easily  pushed  the  full  length  of  his  penknife  blad 
inches  and  a  half,  down  into  the  wood.  The  plate  was  faster 
wooden  screws,  some  of  them  being  loose  on  one  side  of  that 
There  is  evidence  of  the  practice  of  shifting  the  screw  beds  in 
that  the  fastenings  might  be  more  secure.  The  plate  was  screwe 
the  surface  of  the  wood,  and  not  countersunk,  so  that  natural 
shovels  in  use  came  in  contact  with  the  edge  of  the  plate.  So  far 
question  of  the  knowledge  of  the  master  is  concerned,  even  the  d 
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endent  testifies  that  the  wooden  top  was  fairly  good,  mean- 
iiat  "after  saturation  with  water  and  steam  daily  for  over 
fo  years,  perhaps,  it  would  be  soggy,  and  not  quite  so 
:n  first  put  in,  and  that  the  screws  would  not  hold  so  well." 
loveler,  who  made  the  test  with  his  penknife,  testifies  that 
he  defendant's  foreman  that  the  place  was  rotten, 
d  counsel  for  the  appellant  first  insists  that  the  softness 
the  Yvood  does  not  figure  in  the  case,  for  the  reason  that 
vas  not  due  to  the  giving  way  of  the  wood,  but  to  the  fact 
ws  of  the  plate  were  not  driven  down  into  the  wood. 
:  warrant  for  this  contention  on  the  facts  in  certain  state- 
witness  Nelson  on  cross-examination.  But  the  witness 
on  the  direct: 

were  not  sticking  up  that  much,  but  loose,  so  that  the  head  of 
above  the  copper  plate,  except  on  one  side." 

1  corrected  his  statements  on  his  redirect,  as  follows : 

TB  were  above  the  copper  plate,  when  I  looked  at  them,  one- 
ich ;  you  might  say  the  head  of  the  screw  was  standing  on  top 
n't  mean  to  say  to  the  counsel  on  the  other  side  the  screws  were 
tside  of  the  copper  plate  like  that" 

free  with  the  learned  counsel  that  the  act  of  Poulson  in 
e  steam  was  the  sole  cause  of  the  accident.  The  master 
y  furnish  a  place  reasonably  safe  under  the  usual  con- 
ttended  when  the  shovelers  were  at  work.  The  turning 
;am  was  a  usual  circumstance.  If  the  wood  had  been 
e  plate  sufficiently  fastened,  or,  perhaps,  if  either  of  these 
i  had  appeared,  presumably  the  turning  on  of  the  steam 
esulted  in  no  accident,  for  that  was  but  a  usual  act.     If 

not  hold  under  such  circumstances,  can  it  be  said  that 
LCt  of  turning  the  steam  was  the  sole  cause  of  the  accident  ? 
;  jury  say  that  in  any  event  the  defects  in  question  were 

the  accident?  The  learned  counsel,  while  stating  that 
lo  direct  authority  in  this  state  for  the  proposition,  con- 
;  master,  after  discovery,  is  entitled  to  a  reasonable  time 
irs.  So  far  as  this  proposition  is  in  the  case,  it  may  be 
jury  were  entitled  to  find  that  the  defendant  ought,  in  the 
;asonable  care,  to  have  known  some  time  before  this  ac- 
e  wooden  top  of  the  vat  was  rotten.  But,  in  any  event, 
>t  the  law  that,  when  the  master  is  apprised  of  a  defective 
)t  liable  if  he  continues  to  offer  it  to  the  servant,  provided 
appens  before  he  can  with  due  diligence  make  the  place 
r  of  no  such  interval  of  immunity. 

mt  relies  upon  Koehler  v.  New  York  Steam  Co.,  84  App. 
N.  Y.  Supp.  588,  for  the  proposition  that,  if  the  fault  of 
r  in  inspection,  the  master  is  not  liable.  Notwithstanding 
of  the  court  in  Byrnes  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co., 
5,  21  N.  E.  50,  4  L.  R.  A.  151,  I  am  of  opinion  that,  un- 
ci later  authorities,  it  is  well  settled  that  the  master  can- 
imself,  so  far  as  the  duty  of  inspection  is  concerned,  by 
he  provided  for  an  inspection  by  servants  generally  com- 
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petent,  or  that  an  inspection  was  made;  or,  in  other  words,  that  the 
negligence  of  a  servant  competent  to  inspect,  and  intrusted  with  the 
duty  of  inspection,  cannot  be  attributed  to  the  master.  I  tliink  that 
the  rule  and  the  reason  for  it  are  well  stated  by  Tracy,  J.,  in  Durkin  v. 
Sharp,88N.  Y.  225: 

"The  inspection  of  the  track  was  a  duty  of  the  master.  Had  such  duty  been 
carelessly  and  negligently  performed,  even  by  a  competent  Inspector,  the  mas- 
ter would  still  be  liable.  To  excuse  blm  from  liability,  the  track  must  have 
been  carefully  Inspected  by  a  competent  inspector." 

In  Byrne  v.  Eastmans  Ca  of  N.  Y.,  163  N..  Y,  461, 465,  57  N.  E.  738, 
the  court,  per  Landon,  J,,  say: 

"It  was  the  defendant's  duty  to  furnish  to  Its  employes  good  and  suitable 
appliances,  and  to  use  reasonable  care  to  keep  them  so.  Cone  t.  Del.,  L.  &  W. 
R^  R.  Co.,  81  N.  X.  206  [37  Am.  Rep.  491] ;  Probst  v.  Delamater,  100  N.  Y.  206 : 
Doing  T.  N.  X.,  Ontario  ft  W.  R.  R.  Co.,  161  N.  X.  079  [46  N.  B.  1028].  Reason- 
able care  involves  Inspection,  and  negligence  in  respect  of  it,  in  such  cases  as 
this,  is  the  negligence  of  the  master,  and  none  the  less  so  when  the  inspection 
is  committed  to  a  servant.  Durkin  v.  Sharp,  88  N.  X.  225;  Bailey  v.  Rome. 
W.  ft  O.  R.  R.  Co.,  189  N.  X.  302  [34  N.  B.  918] ;  Hankins  v.  N.  X.,  L.  Erie  &  \V. 
R.  R.  Ca,  142  N.  X.  416  [37  N.  E.  466,  26  I..  R.  A.  896,  40  Am.  St  Rep.  616] : 
Fuller  ▼.  Jewett,  80  N.  X.  46  [36  Am.  Rep.  575]." 

In  Eaton  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  163  N.  Y.  391,  57  N.  E.  609, 
79  Am.  St  Rep.  600,  the  court,  per  CuUen,  J.,  say : 

"There  can  be  no  question  that,  apart  from  the  rule  quoted,  Inspectors  aro 
not  fellow  servants  of  the  trainmen,  so  as  to  relieve  a  railroad  company  from 
liability  to  the  latter  for  injuries  occasioned  by  the  negligence  of  the  former. 
The  duty  which  the  master,  as  such,  owes  to  his  employes,  of  exercising  rea- 
sonable care  that  the  appliances  furnished  them  should  be  safe  and  suitable, 
cannot  be  delegated  so  as  to  relieve  the  master  from  responsibility,  and,  so 
far  as  it  is  performed  by  others,  the  negligence  of  any  servant,  agent  or  em- 
ployfi  in  the  work  is  deemed,  not  the  negligence  of  a  fellow  servant,  but  that 
of  the  master  himself.  Fuller  v.  Jewett,  80  N.  X.  46  [86  Am.  Rep.  676]  r 
Bailey  v.  R.,  W.  ft  O.  R.  R.  Co.,  139  N.  X.  802  [84  N.  B.  018].  In  the  last  case 
it  is  said :  'The  master  is  never  exonerated  by  the  negligent  omission  of  sub- 
ordinates to  perform  duties,  which  are  imposed  upon  him  in  his  character  as 
master,  resulting  in  injury  to  other  employes.'  Inspection  to  discover  whether 
an  appliance  is  defective  is  as  much  a  part  of  the  work  of  furnishing  safe 
appliances  as  reparation  after  the  defect  is  discovered,  and  in  the  Bailey  Case 
the  negligence  alleged  was  failure  to  inspect" 

In  Simone  v.  Kiric,  173  N.  Y.  7,  65  N.  E.  739,  the  court,  per  Vann, 
J.,  say : 

"It  is  the  duty  of  a  master,  in  employing  servants,  to  use  reasonable  care 
to  provide  them  with  proper  appliances  and  a  safe  place  to  work,  and  this 
duty  is  80  firmly  fastened  upon  him  by  law  that  he  cannot  delegate  it  without 
liability  for  the  negligence  of  one  to  whom  he  Intrusts  it  The  duty  of  using 
reasonable  care  in  inspecting  the  place  where  servants  are  set  at  work  is  also 
the  master's  duty,  which  he  must  properly  discharge  at  bis  peril,  either  per- 
sonally or  through  another." 

Of  course,  if  the  duty,  although  devolved,  still  be  that  of  the  master, 
the  neglect  of  him  who  discharges  the  duty  is  the  neglect  of  the  master. 
For  it  would  be  ancxnalous  and  illogical  to  hold  the  master,  who  per- 
sonally inspected,  for  neglect,  and  yet  free  him  provided  the  act  of  in- 
spection was  vicarious.  This  rule,  of  course,  may  well  be  subject  to 
the  qualification  suggested  in  the  opinion  of  Cullen,  J^  in  McGuire  t. 
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Bell  Telephone  Co.,  167  N,  Y.  208,  212,  60  N.  E.  433,  52 X.  R.  A.  437, 
to  the  effect  that  "the  application  of  this  rule  may  depend  upon  the 
nature  of  the  work  and  the  manner  of  its  conduct."  The  rule  and  its 
qualification  were  considered  by  this  court  in  Dittman  V.  Edison  El. 
Illuminating  Co.,  87  App.  Div.  68,  83  N.  Y.  Supp.  1078. 

I  think  that  the  question  as  to  the  conduct  of  the  intestate  was  for  the 
Jury.  It  appeared  that  he  was  usually  employed  in  the  grinding  of 
ar^ls,  that  he  had  never  been  at  this  tank  in  any  capacity  when  it 
was  used  for  boiling  purposes,  and  that  he  was  called  in  this  day,  as  a 
sut^titute  for  an  absent  shoveler,  by  the  defendant  foreman.  There 
is  evidence  that  he  could  not  have  heard  the  conversation,  between 
Nelson  and  the  foreman,  that  preceded  the  accident  It  is  not  to  be 
assumed  as  matter  of  law  that  he  could  have  known,  or  ought  to  have 
known,  that  the  wood  was  rotten,  or  that  the  plate  was  insecurely 
fastened  thereon,  or  that  the  slight  escape  of  steam  from  the  edge  of  the 
plate  was  an  indication  of  approaching  danger,  though  it  was  clear 
enough  to  Nelson,  who  had  been  a  shoveler  for  a  year  and  a  half,  or 
to  Poulson,  the  foreman.  I  think  that  the  question  of  his  culpability 
was  for  the  jury.  Finn  v.  Ca^sidy,  165  N.  Y.  584,  589,  59  N.  E.  311 ; 
Borgeson  v.  United  States  Projectile  Co.,  2  App.  Div.  57,  37  .N.  Y. 
Supp.  458. 

The  judgment  and  order  should  be  affirmed,  with  costs.    All  concur. 


PIERSON  T.  HUGHES  et  aL 
(Supreme  Court,  Appellate  Term.    March  11,  1904.) 

1.  ZiAITDLOBD  ARD  TBNANT— HOLDINO  OVBB— TENANCIES  FBOlf  TEAS  10  TeAB. 

Where  a  landlord,  after  the  expiration  of  the  lease,  wrote  to  the  ten- 
ants  telling  them  that  the  lease  had  expired,  and  asking  If  they  Intended 
to  renew,  and  they  made  no  reply,  bnt  continued  to  occupy  and  pay  rent, 
the  landlord  could  regard  them  aa  tenants  for  another  year. 

2.  Sake— Abandonicxnt^Acceftahce. 

Where  tenants  of  a  wharf  gave  their  landlord  a  right  of  way  for  peo- 
ple to  pass  to  a  bath  at  the  end  of  the  wharf,  the  giving  by  the  landlord 
to  the  city  of  a  similar  license,  after  the  tenants  had  abandoned  the  prem- 
laee,  was  not  an  acceptance  by  the  landlord  of  the  abandoned  premises. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  J.  Fred  Pierson  against  James  Hughes  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 
CALL,JJ. 

Robinson,  Biddle  &  Ward,  for  appellants. 

Edward  Swann,  for  respondent. 

FREEDMAN,  P.  J.  This  action  was  brought  to  recover  for  the 
rent  of  a  portion  of  a  dock,  owned  by  the  plaintiff,  for  the  months  of 
April,  May,  June,  and  July,  1903.    The  rent  for  the  first  three  months 

T 1.  See  Landlord  and  Tenant;  toL  32,  Cent  Dig.  H  2S1,  287,  289. 
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is  admitted  to  be  due,  and  the  only  question  to  be  determined  up 
this  appeal  is  whether  or  not  the  defendants  are  liable  for  the  r( 
for  the  month  beginning  June  23,  1903.  Plaintiff  had  a  judg^nent 
the  full  amount  of  his  daim,  the  defendants  appeal,  and  urge  that  1 
conclusions  of  law  to  be  drawn  from  the  substantially  undisputed  fa 
entitle  them  to  be  relieved  from  the  payment  of  the  judgment  rend 
ed,  so  far  as  rent  after  June  23,  1903,  is  included. 

On  December  23,  1901,  defendants  leased  the  wharf  of  the  plain 
for  a  term  of  one  year,  expiring  December  23,  1902,  at  a  mont 
rental  of  $100,  payable  on  the  23d  day  of  each  month,  in  advau 
The  defendants  remained  in  possession  of  said  demised  premises  u 
June  9,  1903.  On  June  2,  1902,  the  defendants  wrote  a  letter  to  j^j 
tiflf,  as  follows : 

"Referring  to  the  lease  dated  Deeember  23rd,  1901.  •  •  *  We  her 
give  you  the  right  of  way  along  40th  Street  for  people  to  pass  to  reach  the 
of  the  wharf  with  egress  to  and  from  a  bath  placed  at  end  of  wharf." 

It  does  not  appear  in  the  record  when  use  was  made  by  the  plair 
of  the  right  given  him  in  the  letter  above  mentioned,  but  it  is  clair 
in  the  brief  of  appellants  that,  after  defendants  had  surrendered  fi 
session  of  the  premises,  the  plaintiff  granted  the  city  the  right  to  pi 
a  bathhouse  off  the  end  of  the  wliarf  and  a  right  of  way  over  s 
wharf,  and  it  does  appear  that  the  city  built  a  foot  bridge  from 
end  of  the  wharf  to  connect  with  the  floating  bath.     On  Januar) 
1903,  and  again  on  January  19,  1903,  after  the  defendants'  lease 
pired,  the  plaintiff  wrote  them  telling  them  their  lease  had  expii 
and  asking  them  if  they  desired  to  renew  it  for  another  year, 
these  letters  the  defendants  made  no  reply,  and  in  no  way  indica 
to  the  plaintiff  what  their  intentions  were,  other  than  to  remain 
possession,  paying  the  rent  at  the  stipulated  rate  for  the  months 
January,  February,  and  March,  1903.    There  is  some  testimony 
the  effect  that  the  defendants'  superintendent  called  upon  the  pis 
tiff's  son  in  October,  1902,  and  asked  that  some  repairs  on  the  d( 
be  made,  and  said  to  the  son  that  "They  would  leave  as  soon  as  tl 
coidd  get  another  pier,"  but  there  was  no  authority  shown  in  the  ! 
to  act  for  the  plaintiff,  even  if  the  conversation  between  him  and 
defendants'  superintendent  has  any  bearing  in  the  case.    By  the  ret 
tion  of  the  demised  premises  after  the  expiration  of  the  written  le 
the  landlord  had  a  right  to  elect  to  treat  the  defendants  as  tenants 
another  year  under  the  conditions  of  the  former  devise.    McAdai 
Landlord  &  Tenant  (3d  Ed.)  vol.  i,  p.  82,  and  cases  cited. 

The  contents  of  the  letters  of  January  2d  and  19th  did  not  show  tl 
the  landlord  intended  to  treat  the  defendants  thereafter  as  mont! 
tenants.  He  called  upon  the  defendants  to  indicate  their  intent,  J 
their  silence  and  continued  possession  of  the  premises  was  a  sufficii 
indication  of  their  intent  to  continue  as  tenants  for  another  yc 
There  is  nothing  in  the  case  cited  by  the  appellants  that  is  contr; 
to  this  view.  Drake  v.  Wilhelm,  109  N.  C.  97,  13  S.  E.  891.  In  tl 
case  the  parties,  shortly  after  the  termination  of  the  lease,  entered  ii 
negotiations  regarding  a  new  lease.  Several  offers  were  made  by  1 
landlord,  at  which  he  agreed  to  make  a  new  lease.  The  tenants 
not  accept,  and  asked  for  time  to  consider  the  proposition,  which  v 
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granted.  Subsequently  the  landlord  asked  for  an  earlier  answer,  and  a 
few  days  later  withdrew  all  his  offers,  and  attempted  to  hodd  the  ten- 
ants for  the  entire  year,  and  this  it  was  held,  under  all  the  circum- 
stances, he  could  not  do.  To  the  same  effect  is  Bon  v.  Fenlon  (Sup.) 
84  N.  Y.  Supp.  858.  In  the  case  at  bar  the  plaintiff  notified  the  de- 
fendants that  their  lease  had  expired  for  the  year  ending  December 
23,  1902,  and  asked  if  they  intended  to  renew  it.  To  this  defendants 
made  no  reply,  but  continued  to  occupy  the  premises  and  pay  rent 
therefor.  The  plaintiff  accepted  the  rent,  and  clearly  had  the  right 
to  regard  them  as  his  tenants  for  another  year. 

The  position  taken  by  the  appellants,  that  the  granting  to  the  city 
a  right  of  way  over  the  wharf  and  to  a  bathhouse  was  acceptance 
of  the  abandoned  premises  by  the  plaintiff,  is  equally  untenable.  The 
defendants  had  granted  to  the  plaintiff  a  license,  at  least,  "for  people" 
to  pass,  "with  egress  to  and  from  a  bath."  This  license  was  unre- 
voked, and  it  is  not  shown  that  the  plaintiff  gave  to  the  city  any  great- 
er license  than  defendants  had  granted  him.  Appellants  also  claim 
that  they  were  justified  in  their  abandonment  of  the  wharf  by  reason 
of  its  having  become  untenantable  through  the  washing  away  of  some 
portion  of  it  during  their  occupancy.  "  Some  testimony  tending  to  show 
this  was  given  by  reference  to  photographs,  but  the  photographs  were 
not  introduced  in  evidence;  if  so,  the  record  fails  to  show  it,  and 
they  are  not  attached  thereto.  The  testimony,  without  them,  is  insufli- 
cient  to  show  the  alleged  untenantable  condition  of  the  wharf,  even  if 
we  should  assume  that  section  197  of  the  real  property  law  (Laws 
1896,  p.  587,  c.  547),  applies  to  premises  of  this  kind  covered  by 
lease. 

Judgment  affirmed,  with  costs.    All  concur. 


(92  App.  DlT.  178.) 

PRITCHABD  T.  EDISON  ELECTRIC  ILLUMINATING  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    March  11,  190i.) 

1.  (TONSOUDATIOH   OT  ACTIONS— ACTION   AT   LAW— EqUITT— EFFECT. 

Where  an  action  seeking  to  restrain  the  maintenance  of  a  nuisance  and 
for  damages  and  a  subsequent  action  by  the  same  plaintiff  against  the 
same  defendant  for  damages  accruing  after  the  commencement  of  the  first 
action  were  consolidated  and  transferred  to  the  law  side  of  the  court,  the 
effect  was  to  waive  the  equitable  relief  asked  for  in  the  first  action,  and 
to  make  the  consolidated  action  one  to  recover  damages  caused  by  the 
maintenance  of  the  nuisance,  to  be  tried  on  the  allegations  of  the  two 
complaints  relevant  to  such  an  action. 

2.  NuisANCB— Action  bt  Lebsex. 

A  lessee  of  premises  is  entitled  to  recover  damages  sustained  by  him 
during  his  tenancy  from  the  maintenance  of  a  nuisance  on  adjoining  prop- 
erty. 

3  Bams— Ofebatioh  of  Machineht. 

In  an  action  for  damages  sustained  by  a  hotel  keeper  owing  to  the  opera- 
tion of  an  electric  lighting  plant  on  property  adjoining  his  hotel,  plain- 
tilTB  evidence  tended  to  show  that  the  machinery  produced  a  vibration  of 
his  building ;  that  dirt  and  cinders  came  into  the  rooms ;  that  noise  and 
bad  odors  invaded  the  premises ;  and  that  the  income  derived  from  rental 
of  rooms  bad  decreased  since  the  plant  was  established.    At  the  time  the 
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plant  was  erected  the  neighborhood  was  a  residential  one.    Held,  that  tbe 
Jury  were  warranted  in  finding  that  the  plant  was  a  nuisance. 

4.  Sakx— Dauaoes. 

In  an  action  by  a  lessee  of  a  hotel  for  damages  resulting  from  the  opera- 
tion on  adjoining  premises  of  an  electric  light  plant  which  was  a  nuisance, 
plaintiff  was  entitled  to  recover,  as  the  Injury  to  the  usable  value  of  th» 
property,  the  diminution  in  room  rent  of  the  hotel,  and  tbe  loss  In  conse- 
quence of  the  failure  to  supply  refreshments  to  those  whose  presence  was 
prevented  by  the  nuisance. 

5.  Same— Instbuotionb. 

It  was  proper  to  refuse  to  charge  tbat  tbe  measure  of  damages  was  the 
actual  diminution  In  rental  value,  since  It  limited  the  plalntUI  to  a  re- 
covery of  the  actual  diminution  of  rental  value,  Instead  of  to  the  diminu- 
tion In  the  usable  value  of  the  property  to  the  plaintiff  caused  by  the  nui- 
sance. 

6.  Same— Cabb  on  the  Pam-  of  Defendant. 

The  operation  of  an  electric  liRlit  plant  In  a  residential  nelghbwhood 
was  no  less  a  nuisance  because  no  care  In  Its  operation  could  render  it  less 
obnoxious. 

7.  Same— Evidence. 

In  .an  action  for  damages  from  tbe  maintenance  of  an  electric  lighting 
plant  on  premises  adjoining  plaintiff's  hotel,  on  the  ground  that  it  was 
a  nuisance,  an  Inspector  of  the  board  of  health  testified  for  plaintiff  tbat 
be  had  visited  the  plant,  and  testified  as  to  the  results  of  his  Inspection  of 
property  In  the  neighborhood,  and  on  cross-examinatioD  stated  that  he 
went  there  because  of  the  petition  of  property  owners.  Held,  that  It  was 
not  error  to  admit  the  petition  In  evidence,  the  court  stating  on  objection 
to  It  that  it  was  admitted  merely  for  the  purpose  of  showing  what  It  was, 
and  not  as  proof  of  its  allegations. 

8.  Same— Inbtbttctionb. 

If  the  defendant  bad  wished  to  have  the  Jury  Instructed  that  tbey  were 
not  to  consider  the  petition  as  any  proof  of  tbe  facts  therein  stated.  It 
should  have  made  a  request  for  such  an  instruction  when  the  case  was 
finally  submitted. 

9.  Same — Evidence. 

It  was  proper  to  admit  evidence  as  to  the  obstruction  of  tbe  street  by 
defendant  by  ashes  and  dirt  in  front  of  plaintiff's  premises. 

Appeal  from  Trial  Term. 

Action  by  Myron  T.  Pritchard,  as  executor,  against  the  Edison  Elec- 
tric Illuminating  Company.  From  a  judgment  in  favor  of  plaintiff, 
and  from  an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Henry  J.  Hemmens,  for  appellant. 
Frank  M.  Hardenbrook,  for  respondent 

INGRAHAM,  J.  The  plaintiflF's  testator  commenced  this  action, 
alleging  that  he  was  the  lessee  of  certain  premises  in  the  city  of  New 
York  under  a  lease  dated  April  19,  1890,  for  the  term  of  five  years, 
which  expired  on  the  1st  day  of  May,  1895,  and  which  was  renewed 
by  a  lease  dated  April  19,  1895,  for  a  further  term  of  five  years  end- 
ing (Ml  the  1st  day  of  May,  1900;  that  there  was  maintained  by  the 
plaintiff  upon  said  premises  during  that  period  a  hotel  and  Turkish 
bathing  establishment;  that  since  the  leasing  and  occupation  of  said 
premises  by  the  plaintiff  the  defendant  has  acquired  certain  property 
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adjoining:  the  hotel  occupied  by  the  plaintiff,  and  caused  to  be  built 
upon  said  property  a  large  building,  with  numerous  steam,  boilers, 
engines,  and  dynamo  electric  machines,  ior  the  purpose  of  generating 
electricity  to  be  supplied  by  the  defendant  to  tiie  general  public  for 
lighting  purposes;  that  in  June,  1890,  the  defendant  commenced  to 
operate  said  machinery,  and  that  the  operation  of  the  machinery  and 
building  upon  the  defendant's  property  is  a  nuisance,  which  has  caused 
the  plaintiff  injury,  to  his  damage  in  the  sum  of  $70,000;  and  the 
plaintiff  asked  for  an  injunction  to  restrain  the  defendant  from  con- 
tinuing such  nuisance  and  for  his  damages. 

The  defendant  interposed  an  answer,  and  subsequent  thereto  the 
plaintifFs  testator  died,  and  the  action  was  continued  in  favor  of  this 
plaintiff  as  executor  of  the  plaintiff  in  the  original  action.  This  order 
was  entered  on  the  3d  day  of  November,  1902.  On  May  12,  1900,  the 
plaintiff's  testator  commenced  a  second  acti<m,  realleging  the  same 
facts,  alleging  the  continuance  of  the  nuisance  from  the  time  of  the  be- 
ginning of  the  first  action,  and  asking  to  recover  the  sum  of  $10,000 
damages  therefor.  To  this  complaint  the  defendant  interposed  an  an- 
swer, and  on  the  death  of  the  plaintiff  in  that  action  the  second  action 
was  also  revived  in  favor  of  this  plaintiff  as  his  executor.  Subsequent- 
ly, on  the  14th  day  of  January,  1903,  upon  motion  of  the  plaintiff  in  the 
two  acticms,  an  order  was  made  at  Special  Term  transferring  the  ac- 
tion in  equity  "to  the  law  side  of  this  court  for  the  trial  of  issues  of 
fact  by  a  jury,"  and  further  consolidating  the  two  actions,  "and  that 
the  said  actions  be  tried  as  one  action  in  said  court  for  the  trial  of 
issues  of  fact  by  a  jury,  and  that  the  trial  of  said  consolidated  action 
proceed  in  the  regular  order  at  such  time  as  said  action  No.  2,017  upon 
the  law  side  of  the  said  court  is  reached  for  trial  without  any  new 
note  of  issues  being  filed  or  a  new  notice  of  trial  being  served."  No 
appeal  was  taken  from  that  order,  and  no  new  complaint  was  required 
to  be  ser\'ed. 

Upon  the  consolidation  of  these  two  actions  as  an  action  at  law,  the 
legal  effect  was  to  waive  the  equitable  relief  asked  for  in  the  first 
acticKi,  and  to  make  the  consolidated  action  one  to  recover  damages 
caused  by  the  maintenance  of  the  nuisance,  to  be  tried  upon  the  al- 
legations of  the  two  complaints  relevant  to  such  an  action  at  law  for 
the  recovery  of  damages.  Upon  the  cause  coming  on  for  trial  before 
a  jury,  the  court  called  the  attention  of  counsel  to  the  condition  of  the 
pleadings,  there  being  two  complaints  in  one  action,  and  then  the  de- 
fendant stated  as  an  objection  that  there  was  no  pleading  before  the 
court  which  raised  the  issues  under  the  order  of  consolidation,  and, 
claiming  that  the  defendant  should  have  an  opportunity  to  answer, 
moved  that  the  cause  be  sent  back  to  the  general  calendar,  so  that  a 
complaint  could  be  served.  This  motion  the  court  denied,  to  which 
the  defendant  excepted.  The  defendant  does  not  rely  upon  this  excep- 
tion on  this  appeal,  and  it  would  seem  that  the  defendant  had  waived 
the  objection  by  not  appealing  from  the  order  of  the  Special  Term, 
which  directly  consolidated  the  equity  action  with  the  common-law  ac- 
tion, and  directed  that  they  should  subsequently  proceed  as  one  action. 
The  total  damages  demanded  by  the  plaintiff  in  the  two  actions  was 
$80,000.    The  jury  found  a  verdict  for  the  plaintiff  for  $16,000.    The 
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plaintiff  intrcxluced  evidence  tending  to  show  that  the  operation  of  the 
machinery  in  the  defendant's  building  produced  a  vibration  and  shak- 
ing of  the  building  occupied  by  the  plaintiff;  that  dirt  and  cinders 
came  from  the  defendant's  building  into  the  rooms  of  plaintiff's  build- 
ing when  the  windows  were  open ;  that  there  was  much  noise,  smdce, 
dirt,  and  bad  odors  from  the  defendant's  building  which  invaded  the 
plaintiff's  premises;  and  that  these  conditions  had  increased  as  the 
defendant's  business  increased  and  more  machinery  was  operated. 
There  was  also  evidence  of  a  decline  in  the  rental  value  of  the  premises 
since  this  use  by  the  defendant  of  its  property;  that  about  the  year 
1893  the  income  derived  from  the  rental  of  rooms  in  plaintiff's  hotel 
began  to  decrease;  and  that  during  the  rest  of  the  time,  up  to  the 
trial,  the  income  received  from  the  rent  of  rooms  was  subsequently 
decreased  from  the  income  received  before  the  establishment  of  the 
defendant's  business.  The  defendant  introduced  evidence  tending  to 
show  that  the  vibration  caused  by  its  machinery  was  very  slight;  that 
there  was  no  smoke  or  dirt  or  soot  from  the  defendant's  building  which 
penetrated  the  plaintiff's  premises ;  and  that  the  decrease  in  the  rental 
value  of  the  premises  in  the  neighborhood  was  caused  by  a  financial 
panic,  which  came  in  1893,  and  other  cai:ses  not  connected  with  the 
occupation  of  the  defendant's  building. 

Upon  this  evidence  the  trial  court  submitted  to  the  jury  the  question 
as  to  whether  the  operation  of  the  defendant's  station  was  a  nuisance — 
"that  is,  whether  it  was  ain  unreasonable  interference  with  the  rights 
of  this  neighboring  householder  in  the  ordinary  enjoyment  of  his  prop- 
erty"— and  instructed  the  jury  that  "ordinarily  a  person  may  use  his 
own  premises  as  he  pleases,  and  for  any  lawful  business,  but  his  use 
must  be  a  reasonable  <Mie,  in  order  that  he  may  not  injure  his  neighbor, 
and  if,  through  some  unusual  use  of  the  premises,  actual  discomfort 
and  annoyance  result  to  his  neighbors,  greater  than  the  ordinary  and 
reasonable  use  of  the  premises  would  cause,  the  person,  who  chooses  to 
use  his  property  in  this  way  must  pay  his  neighbor  for  the  injury  which 
he  does  the  latter."  And  upon  the  subject  of  damages  the  trial  court 
charged:  "If  the  defendant's  power  station  as  operated  was  a  nuisance, 
and  lessened  the  profits  of  this  hotel,  the  damages  which  the  plaintiff 
may  recover  are  to  be  limited  to  the  actual  loss  of  profits,  such  as 
you  find  from  the  evidence  were  caused  to  be  lost  through  the  defend- 
ant's acts  in  the  use  and  operation  of  the  power  station;"  that  "any 
award  to  be  made  to  the  plaintiff  should  be  limited  to  so  much  of  the 
loss  as  was  occasioned  by  the  acts  of  the  defendant."  There  was  no 
exception  to  the  charge,  but  the  defendant  submitted  37  requests  to 
charge,  one  of  which  the  court  charged,  and  refused  the  others,  to  which 
the  defendant  excepted. 

The  plaintiff's  testimony  showed  a  decrease  in  the  amount  received 
from  roc»n  rent  in  the  year  1898  as  compared  with  the  year  1897,  of 
about  $10,000  a  year,  and  the  jury  have  found  that  the  total  damage 
sustained  by  the  plaintiff  in  consequence  of  the  defendant's  operation 
for  the  period  between  November  22,  1892,  and  November  l,  1898,  was 
$x6,ooo,  a  little  over  $2,600  per  year.  The  defendant  strenuously  in- 
sists that  this  verdict  was  against  the  weight  of  evidence,  and  that  the 
damages  are  excessive.    That  the  plaintiff  was  entitled  to  recover  the 
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damage  sustained  by  hitn  as  the  lessee  of  the  premises  during  the  period 
that  he  was  in  possession  as  such  lessee  is  now  settled  by  the  Court  of 
Appeals  (Bly  v.  Edison  Co.,  172  N.  Y.  i,  64  N.  E.  745,  58  L.  R.  A.  500) ; 
and  the  substantial  questions  for  the  jury  were,  did  the  defendant 
maintain  a  nuisance,  and,  if  so,  what  were  the  plaintiff's  damages? 
A  nuisance  is  defined  in  the  Bly  Case  as  "an  unreasonable,  unwarrant- 
able, or  unlawful  use  of  one's  own  property  to  the  annoyance,  incon- 
venience, discomfort,  or  damage  of  another";  and,  accepting  this 
definition,  we  think  the  evidence  justified  the  jury  in  finding  that  the 
use  to  which  the  defendant  had  put  the  premises  wa^  an  unreasonable, 
unwarrantable,  or  unlawful  use,  to  the  annoyance,  inconvenience,  dis- 
comfort, or  damage  of  the  plaintiff.  This  building  h^d  been  in  use 
as  a  hotel  for  years  before  the  defendant  acquired  this  property,  and 
erected  upon  it  a  plant  for  generating  electricity.  While  supplying 
the  public  with  electricity,  light,  and  power,  it  was  none  the  less  a 
private  corporation,  organized  for  private  gain,  and  it  voluntarily 
selected  the  premises  in  question  upon  which  to  conduct  its  operations ; 
and  the  question  whether  the  operation  of  such  a  plant  would  be  incon- 
sistent with  the  general  character  of  the  neighborhood,  and  such  as  to 
necessarily  injure  the  use  to  which  the  adjoining  pr<^rty  was  put, 
was  the  serious  question  in  determining  whether  the  use  to  which  tlie 
defendant  put  its  property  was  unwarrantable  and  unreasonable.  There 
are  many  parts  of  New  York  where  a  building  devoted  to  such  a  use 
would  manifestly  have  no  injurious  effect  upon  the  adjoining  property, 
and  there  are  many  localities  where  such  a  use  would  pr<xluce  great 
injury,  and  entirely  destroy  the  value  of  adjoining  property  as  used 
by  its  owners.  When  the  defendant  acquired  its  property  in  Twenty- 
Eighth  street,  the  neighborhood  was  residential,  and  the  owner  of  prop- 
erty upon  this  street  had  no  right  to  there  erect  a  structure  and  apply 
it  to  a  use  which  was  inconsistent  with  the  general  use  of  prc^erty  in 
the  neighborhood,  and  which  would  necessarily  cause  those  owning 
and  in  possession  of  adjoining  property  an  injury ;  and  when  the  use 
of  property  is  spoken  of  as  unwarrantable  and  unreasonable,  it  neces- 
sarily relates  to  the  character  of  the  locality  in  which  the  property  is 
situated,  considering  the  location,  and  the  use  to  which  the  neighbor- 
ing property  was  put  It  requires  but  little  evidence  to  show  that  tiie 
use  to  which  the  defendant  devoted  this  property  was  one  which  would 
necessarily  be  an  annoyance  to  occupants  of  adjacent  property,  and 
which  would  seriously  affect  the  usable  value  of  that  property  to  the 
occupants ;  and,  that  being  so,  it  would  seem  to  follow  that  the  person 
devoting  his  property  in  such  a  locality  to  such  a  use  was  maintaining 
a  nuisance.  We  think,  therefore,  that  the  finding  of  the  jury  that  the 
defendant  was  maintaining  a  nuisance  was  sustained  by  the  evidence. 

The  next  question  is  as  to  the  proper  measure  of  damages,  and  this 
we  have  lately  had  before  us  in  the  case  of  Bates  v.  Holbrook,  89  App. 
Div.  548,  85  N.  Y.  Supp.  673.  We  there  held  that  the  measure  of 
damages  was  the  injury  to  the  usable  value  of  the  property  which  was 
caused  by  the  nuisance;  that  in  case  of  a  hotel,  such  usable  value 
could  be  determined  by  the  decrease  in  the  rent  of  the  rooms,  and  the 
loss  in  the  business  of  the  hotel ;  and  that  this  rule  is  not  in  violation 
of  the  principle  that  in  actions  of  this  character  loss  of  profits  is  not 
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recoverable.  It  follows  that  the  plaintiff  was  entitled  to  recover,  as 
the  injury  to  the  usable  value  of  the  pr<^)erty,  the  diminution  in  room 
rent  of  the  hotel,  and  the  loss  in  consequence  of  the  failure  to  supply 
refreshments  to  those  whose  presence  was  prevented  by  the  nuisance. 
This  being  the  rule,  it  was  not  improper  for  fiie  court  to  charge  that  the 
damages  which  the  plaintiff  may  recover  "are  to  be  limited  to  the  actual 
loss  of  profits,  such  as  you  find  from  the  evidence  were  caused  to  be 
lost  through  the  defendant's  acts  in  the  use  and  operation  of  its  power 
station."  There  were  no  profits  alleged  or  proved  except  such  as  were 
directly  connected  ^with  the  room  rent  and  the  restaurant,  and  the  de- 
fendant did  not  except  to  this  charge. 

We  are  then  to  determine  whether  the  court  refused  to  charge  any 
request  upon  this  subject  to  which  the  defendant  was  entitled.  The 
first  request  that  the  court  refused  upon  the  question  of  damages  was 
the  seventh,  which  is  that  "the  measure  of  damages  applicable  to  a  case 
of  this  kind  is  the  actual  diminuticm  in  rental  value  by  reason  of  the 
defendant's  acts."  This  request  was  plainly  erroneous,  in  that  it 
limited  the  plaintiff  to  a  recovery  of  the  actual  diminution  of  rental 
value,  instead  of  to  the  diminution  in  the  usable  value  of  the  property 
to  the  plaintiff  caused  by  the  nuisance.  The  defendant  also  requested 
the  court  to  charge  "that  loss  of  income  from  business  is  not  provable 
as  an  element  of  damage."  This,  if  we  are  right  as  to  the  measure  of 
damage  applicable  to  such  a  case,  was  not  correct,  and  these  are  the 
only  two  requests  to  charge  which  bore  on  the  question  of  damage. 
There  was  no  error,  therefore,  in  the  charge  of  the  learned  trial  judge 
or  in  his  refusal  to  charge  upon  this  question  that  would  justify  us  in 
reversing  the  judgment 

The  other  requests  to  charge  which  were  refused  we  think  were  all 
properly  refused.  The  use  to  which  the  defendant  put  this  property 
was  no  less  a  nuisance,  because  no  care  in  the  (q>eration  of  the  ma- 
chinery supplied  yrould  prevent  it  from  being  one.  It  is  not  alleged 
that  the  defendant  negligently  conducted  its  business,  or  that  the  ma- 
chinery was  not  proper  for  that  purpose,  but  that  tfie  generation  of 
electricity  upon  liiese  premises  by  proper  machinery,  carefully  used, 
necessarily  caused  the  vibration,  dirt,  dust,  cinders,  and  odors  that  made 
the  conduct  of  such  a  business  in  such  a  locality  a  nuisance ;  and,  the 
jury  by  their  verdict  having  found  that  it  was  such  a  nuisance,  it  was 
no  defense  to  prove  that  such  a  business  could  not  have  been  conducted 
in  such  a  locality  without  its  being  a  nuisance. 

The  other  propositions  presented  do  not  require  discussion,  as  we  are 
satisfied  that  the  defendant  was  not  entitled  to  have  any  of  them 
charged. 

There  are  many  exceptions  to  evidence  scattered  through  this  record, 
sane  of  which  are  relied  upon  by  the  defendant  upon  this  appeal.  The 
most  serious  is  that  presented  to  the  admission  of  a  petition  to  the 
health  department  of  the  city  of  New  York  asking  that  this  defend- 
ant's power  house  be  condemned  as  a  public  nuisance,  and  removed 
to  sudi  locality  as  would  not  be  injured  thereby.  An  inspector  of  the 
board  of  health  was  called  as  a  witness  by  the  plaintiff,  and  testified 
that  he  had  visited  the  defendant's  power  house  in  West  Twenty-Sixth 
street,  and  the  plaintiff's  hotel  in  the  same  street    He  testified  as  to 
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if  his  inspection  of  the  plaintiff's  premises  and  the  other 
the  neighborhood.    Upon  cross-examination  he  testified, 

0  questions  by  counsel  for  defendant,  that  he  went  there 
s  of  a  complaint  that  had  been  made  against  the  operation 
Ml ;  that  the  complaint  was  a  petition  signed  by  a  number 
;rty  owners  in  the  neighborhood,  and  that  he  based  his  re- 
)oard  of  health  upon  his  own  investigation  of  the  premises ; 

the  original  complaint  with  him  at  the  time  he  was  ex- 
ch  was  filed  with  the  board  of  health ;  whereupon  counsel 
itiff  asked  the  witness  to  produce  the  petition,  and  oflFered  it 

which  was  objected  to,  the  court  saying:  "I  will  let  the 
limply  for  the  purpose  of  showing  what  it  was,  not  as  proof 
he  facts  which  the  petition  itself  contained.  It  is  simply 
you  have  asked  about  the  petition,  and  the  petition  itself 
g."     For  this  limited  purpose  it  was  admitted.    I  do  not 

1  incompetent  for  that  purpose.  The  result  of  the  witness' 
I  having  been  detailed  by  the  witness,  the  defendant  brought 

that  such  examination  was  based  upon  a  petition  or  com- 
1  had  come  to  the  health  department,  to  investigate  which 
made  the  examination.  The  nature  of  the  examination,  its 
!S,  and  the  object  that  the  witness  had  in  view  in  making 
terial  for  the  jury  in  determining  the  weight  to  be  given 
;nce,  and  it  was  competent  for  the  plaintiff  to  show  just 
omplaint  was,  that  the  jury  could  judge  of  the  thorough- 
examination,  and  the  effect  to  be  given  to  his  testimony  as 
discovered.  The  court  carefully  limited  the  admission  of 
1  for  that  purpose,  and,  if  the  defendant  had  wished  to 
iry  instructed  that  they  were  not  to  consider  that  petition 
f  of  the  facts  therein  stated,  it  should  have  made  a  request 

instruction  when  the  case  was  finally  submitted, 
idant  also  objects  to  evidence  as  to  the  use  of  the  street  by 
nt ;  but  I  think  this  evidence,  in  the  connection  in  which  it 
was  not  incompetent,  and  the  court  expressly  charged  the 
request  of  the  defendant  that  no  damages  could  be  awarded 
itiff  by  reason  of  the  obstruction  of  the  sidewalk  or  road 

for  business  purposes,  or  for  the  purpose  of  taking  ma- 
ai^liances  into  the  defendant's  building.  The  defendant, 
■  a  nuisance,  was  liable  for  the  damage  that  the  nuisance 

any  obstruction  of  the  street  by  the  defendant  by  ashes 
front  of  the  plaintiff's  premises  was  properly  to  be  con- 
Jie  jury.  There  was  no  evidence  given  to  which  objection 
o  any  use  of  the  street  in  front  of  the  defendant's  premises 
ndant.  The  other  objections  I  do  not  think  at  all  material 
any  error  which  would  justify  us  in  reversing  the  judg- 

whole  case,  I  think  the  testimony  fairly  sustained  the  ver- 
jury,  and  that  the  judgment  and  order  should  be  affirmed. 
All  concur. 
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MANNING  V.  SEABOARD  PAINT  CO. 

(Supreme  Ck>urt,  Appellate  Term.    March  11,  1901.) 

1.  CoKTBACTS— Modification— BuBDEW  o»  Pboof. 

A  party  to  a  written  contract,  claiming  It  was  modified  by  a  subsequent 
oral  agreement,  bas  the  burden  of  proof. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Frentiss  H.  Manning  against  the  Seaboard  Paint  Com- 
pany.   From  a  judgment  for  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 
CALL.JJ. 

Spencer,  Ordway  &  Wierum,  for  appellant. 

John  Murray  Mitchell,  for  respondent. 

McCALL,  J.  This  is  an  action  brought  by  plaintiff  for  damages 
for  alleged  breach  of  a  written  contract  of  employment.  The  plain- 
tiff's Exhibits  A  and  B  are  couched  in  such  terms  as  import  a  com- 
plete legal  obligation,  without  any  uncertainty  as  to  the  object  and 
extent  of  the  engagement,  and  from  them  it  may  be  conclusively  pre- 
stmied  that  the  whole  engagement  of  the  parties,  the  extent  and 
manner  of  their  undertaking,  were  reduced  to  writing.  By  the  terms 
of  this  contract,  the  plaintiff  was  called  upon  to  give  his  services 
in  the  defendant's  paint  business  for  at  least  a  term  of  six  months,  at 
a  monthly  salary  of  $ioo,  and  the  mutual  obligations  and  duties  of 
such  a  position  were  to  be  binding  on  both  parties.  The  plaintiff 
entered  the  service  of  the  defendant  in  January,  1903,  and  continued 
therein  until  the  ist  of  April,  1903,  a  period  of  three  montlis,  when  with- 
out his  consent,  and  against  his  protest,  the  defendant  discharged 
the  plaintiff,  or  at  least  forced  him  to  sever  his  connection  with  the 
company.  Plaintiff  was  paid  in  full  for  his  services  rendered  under 
this  contract  up  to  April  i,  1903,  from  which  date,  and  for  the  ensuing 
three  months  of  the  period  fixed  by  his  contract,  he  was  not  allow- 
ed to  nor  did  he  perform  any  services  for  the  defendant,  although  he 
notified  them  in  writing  that  he  held  himself  in  readiness  to  perform 
his  part  of  the  contract.  For  the  three-months  salary  due  him  under 
such  contract  this  action  was  brought,  all  the  above  facts  were  proven 
on  the  trial,  and  thus  a  prima  facie  case  was  made.  The  defendant 
sought  to  be  released  from  the  obligation  of  the  original  contract — 
that  is,  from  such  portion  of  same  as  would  be  fixed  by  the  last 
three  months  thereof — ^by  endeavoring  to  prove,  first,  that  the  plain- 
tiff was  incapable  and  negligent,  and  this  contention  he  endeavored 
to  sustain  by  proof  of  a  meager  amount  of  sales  wrought  through 
plaintiff's  work  during  the  first  three  months,  and  by  showing  that 
he  disobeyed  the  orders  of  the  manager  to  meet  him  at  a  stated  time, 
as  he  (the  manager)  had  directed  him  to  do  through  a  third  person.  As 
a  matter  of  fact,  the  letter  directing  the  plaintiff  to  meet  defendant's 
manager,  through  the  negligence  of  defendant's  own  employe  in 
misdirecting  same,  did  not  reach  the  plaintiff  until  two  or  three  days 
after  the  time  fixed  for  plaintiff  to  call,  and  altogether  the  evidence  to 
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:ontention  of  negligence  and  incapability  is  of  such  a  char- 

t  should  be  accepted  only  in  the  light  that  the  claim  was 

erfuge  to  avoid  the  obligation  of  the  contract.    A  further 

irposed  by  the  defendant  was  that  by  a  subsequent  oral 

the  terms  of  the  original  contract  were  modified  by  lim- 

ne  of  employment  to  cover  a  period  of  three  months  in- 

months.    While  it  is  perfectly  competent  for  the  parties 

written  agreement  by  an  oral  arrangement  subsequently 

3  (Solomon  v.  Vallette,  152  N.  Y.  147,  46  N.  E.  324), 

judgment,  the  defendant  did  not  sustain  the  burden  of 

the  law  imposes  upon  him  in  support  of  his  contention, 

jment  rendered  in  this  case  is  clearly  against  the  weight  of 

id  must  be  reversed. 

:  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
t  the  event.   All  concur. 


PBRSICO  v.  METROPOLITAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Term.    March  11,  1901) 

Lir^ROADa— Acnon  fob  Damaoks— Instbuctioh— Affbai.  ahd  Ek- 

actlon  against  a  street  railroad  for  damages,  where  the  plaintiff's 
in  was,  as  charged  by  the  court,  that  the  rear  wheels  of  his 
ere  struck  by  defendant's  car,  while  defendant's  contention  was 
plaintur  drove  on  the  track  on  an  angle  when  the  car  was  only 
feet  away,  and  that  the  wagon  was  struck  In  the  side,  error  can- 
•edlcated  on  that  part  of  the  charge  that  If  the  Jury  believed  that 
3  wagon  was  not  struck  In  the  rear,  but  was  struck  In  the  side, 
the  front  of  the  wagon,  they  could  not,  under  the  evidence,  find 
for  the  plaintiff,  no  request  for  modlQcation  or  greater  accuracy 
lent  having  been  made. 

om  City  Court  of  New  York,  Trial  Term. 

'  Antonio  Persico  against  the  Metropolitan  Street  Railway 

From  a  judgment  for  defendant,  and  from  an  order  deny- 

a  for  a  new  trial,  plaintiff  appeals.    Affirmed. 

)efore  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 


Wahle,  for  appellant. 
I.  Ames  and  F.  Angelo  Gaynor,  for  respondent 

/IAN,  P.  J.  A  reversal  is  sought  upon  the  allegation  that 
ge  erred  in  charging  the  jury  that  if  they  believe  that  plain- 
was  not  struck  in  the  rear,  but  was  struck  in  the  side  to- 
ront  of  the  wagon,  they  could  not  under  the  evidence  in  the 
rerdict  for  the  plaintiff.  This  proposition  must  be  consid- 
nection  with  the  entire  charge,  and  when  thus  considered 
■und  to  be  free  from  error.  There  were  two  irreconcilable 
:he  manner  in  which  the  accident  occurred,  presented  to  the 
nsideration.  Plaintiff's  testimony  showed,  and  his  conten- 
s  charged  by  the  trial  judge,  that  the  rear  wheels  of  his 
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wagon  were  struck  by  defendant's  car.  Defendant's  contention 
that  the  plaintiff  drove  upon  the  track  on  an  angle  when  the  car 
only  15  or  i8  feet  away,  and  that  the  wagon  was  struck  in  the  side, 
there  was  evidence  in  support  of  that  contention  which,  if  creditei 
the  jury,  entitled  the  defendant  to  a  verdict.  Under  all  the  circum; 
ces,  the  part  of  the  charge  complained  of  amounted  simply  to  ai 
struction  that  if,  upon  the  whole  case,  the  jury  should  accept  def 
ant's  version;  the  plaintiff  could  not  have  a  verdict,  and,  as  no  req 
for  a  modification  or  greater  accuracy  of  statement  was  made 
reversible  error  can  be  predicated  upon  the  exception  taken  to  the 
guage  used. 

The  judgment  and  order  should  be  affirmed,  with  costs.    All  coi 


MARDOWITZ  T.  GOLDBERG  et  aL 
(Supreme  Court,  Appellate  Term.    March  11,  1901.) 

1.   CONTBACTS— ABBIONIfEKI — EVIDBNCB— GONCLUSIONB. 

In  an  action  on  a  contract  by  an  alleged  assignee,  bis  testimony 
the  contract  had  been  "sold"  or  "transferred"  to  him  was  Inadmls 
because  stating  a  conclusion. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Michael  Mardowitz  against  Harris  Goldberg  and  otl 
From  a  judgment  for  plaintiff,  defendants  appeal.    Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and 
CALL,  JJ. 

A.  Morris,  for  appellants. 
H.  Kuntz,  for  respondent. 

McCALL,  J.  Plaintiff  (respondent  in  this  case)  was  one  of 
partners,  who  leased  the  premises  in  question ;  but  he  endeavoi 
establish  his  right  to  sue  individually  under  a  pleaded  assignmei 
him  of  all  his  copartner's  interest.  The  evidence  establishes  the 
that  this  assignment  was  not  in  writing,  and  the  portion  of  it  1 
which  the  plaintiff  relies  to  prove  an  oral  transfer  is  as  follows : 
Before  this  action  was  commenced,  did  Kalisch  sell,  for  a  vali 
consideration,  to  you,  his  share  in  this  case  ?  A.  Everjrthing.  Q. 
Court):  All?  A.  Kalisch  transferred  his  right — everything — ^to 
This  testimony  was  taken  over  objection,  and  subject  to  excep 
The  admission  of  Mardowitz's  declarations  and  conclusions  wa; 
roneous.  Assuming  that  a  debt  or  claim  can  be  assigned  by  par 
well  as  in  writing,  and  that  any  transaction  between  contracting 
ties  which  indicates  their  intention  to  pass  the  beneficial  interest  ii 
right  to  one  from  another  is  sufficient  for  that  purpose,  yet  this  1 
even  on  such  a  record,  fails  to  sustain  the  real  test  of  the  validii 
such  a  transfer,  and  the  defendant  is  not  sufficiently  protected  : 
subsequent  action  by  the  alleged  transferror.  The  facts  shouJd 
been  shown.  This  is  the  only  point  in  the  case  which  was  wort! 
consideration  on  the  appeal,  but,  for  the  error  committed  in  tht 
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mission  of  this  testimony,  and  in  the  view  that  the  plaintiff  has  not  es- 
tablished his  cause  of  action,  judgment  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 

FREEDMAN,  P.  J.,  concurs.    GIEGERICH,  J.,  concurs  in  re- 
sult. 


MUSCHEL  T.  AUSTERN. 
(Sopreme  C!ourt,  Appellate  Term.    March  11, 1904.) 

1.  BAinnTTFTCT—RxonvxB— Powers. 

A  receiver  in  bankruptcy  cannot  transfer  title  to  any  of  tbe  bankrupt* ■ 
property  without  order  of  the  court. 

2.  Samb— Saix  bt  Barkbupt. 

A  bankrupt  firm  cannot  convey  Its  property  after  the  filing  of  the  peti- 
tion In  banlcruptcy. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Maurice  Muschel  against  Carl  Austem.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed. 

See  84  N.  Y.  Supp.  956. 

Argued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 
CALL,JJ. 

M.  Silverstein,  for  appellant. 
J.  Frey,  for  respondent. 

McCALI*,  J.  This  is  an  action  brought  to  recover  an  alleged  bal- 
ance due  on  a  running  account  between  the  late  firm  of  Heller  & 
Austem  and  the  defendant  herein,  Carl  Austem,  who  was  a  brother 
of  one  of  the  aforesaid  partners.  That  the  account  existed  both  sides 
admit,  but  a  dispute  arose,  and  quite  a  contest  was  waged,  as  to  which 
party  was  shown  to  be  the  debtor,  in  an  attempt  made  to  balance  the 
account.  A  general  release  offered  by  the  defendant,  and  which  was 
allowed  in  evidence  under  an  amendment  to  the  pleadings  permitted 
or  granted  two  months  after  the  parties  were  at  issue,  figured  promi- 
nently in  the  litigation,  and,  as  regards  same,  suffice  it  to  say  that  if 
that  were  the  only  question  in  the  case  we  would  not  feel  disposed 
to  interfere  with  the  determination  reached  by  the  court  below ;  but 
a  more  important  question,  not  referred  to  nor  urged  upon  the  pre- 
vious presentation  of  this  case  to  this  court,  is  raised  upon  the  pres- 
ent argument,  and  we  believe  it  is  fatal  to  the  judgment  obtained  in 
the  lower  court. 

While  the  proof  is  meager  and  very  unsatisfactory,  yet  there  is  suffi- 
cient in  the  record  to  show  that  the  firm  of  Heller  &  Austem  passed 
into  bankruptcy  on  November  5  or  6,  1902.  The  plaintiff  in  this  ac- 
tion obtained  his  rights  by  mesne  assignment.  From  whom?  From 
an  assignee  of  the  partners  Heller  &  Austem,  one  Isaac  White.  And 
the  transfer  was  made  to  him.    When  ?    December  2, 1902,  one  month 

f  X.  See  Banlcruptcy,  voL  6^  Coit  Dig.  tt  SSQ,  858, 
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after  the  said  partners  had  failed  and  the  petition  in  bankniptc 
been  filed.  The  plaintiff,  therefore,  received  only  such  title  as  h 
signor  White  had,  and  the  assignment  by  the  partners  to  him  w; 
terly  valueless,  because  the  title  passed  from  the  said  partner 
mediately  upon  the  filing  of  the  petition  in  bankruptcy.  The  rec 
in  bankruptcy  was  not  vested  with  any  title,  nor  was  he  clothed 
any  power  of  transfer,  because  under  the  bankruptcy  act  such  ai 
cer  is  the  mere  custodian  of  the  bankrupt  property ;  in  other  w 
after  the  filing  of  the  petition,  the  title  not  vesting  in  a  trustee 
adjudication,  nor  even  then  relating  back  to  the  time  of  filing  < 
tition,  an  interregnum  may  be  occasioned,  during  which  the  pre 
of  the  bankrupt  comes  within  the  prehensory  power  of  the  coi 
fully  as  though  it  was  in  its  actual  presence  and  entitled  to  it: 
tection,  and  the  designation  of  the  receiver  merely  provides  a 
taker  pending  appointment  of  a  trustee;  but  such  receiver  c 
transfer  the  title  to  any  property  coming  into  his  charge  wiihoi 
press  order  of  the  court,  and  this  record  does  not  contain  any 
authority,  and  the  attempted  assignment  of  the  receiver  is  v 
void.  As  to  powers  of  receiver,  see  Boonville  National  Bank  v.  ] 
ly,  6  Am.  Bankr.  Rep.  i8,  107  Fed.  891. 

Where,  then,  is  the  plaintiff's  right  or  cause  of  action?  K 
not  get  it  through  the  assignee  of  the  partners,  his  assignor,  bt 
on  December  2,  1902,  they  had  nothing  to  assign.  A  petiti 
bankruptcy  having  previously  been  filed,  he  could  not  get  it  fro 
receiver,  for  that  officer  had  no  authority  to  transfer  it,  ar 
cannot  assume  that  these  proceedings  in  bankruptcy  were  disc 
ued,  for  there  is  nothing  in  the  record  upon  which  to  base 
an  assumption.  The  question  is  brought  fairly  before  us  in  th 
peal  on  the  exception  taken  on  the  denial  of  the  motion  to  d 
the  complaint  on  the  ground  that  plaintiff  had  failed  to  make 
cause  of  action,  and  the  judgment  must  be  reversed,  and  a  nev 
ordered. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  tl 
pellant  to  abide  the  event.    All  concur. 


(42  Misc.  Rep.  480.) 


In  re  KINO. 


(Suffolk  County  Court    January,  1904.) 

.   HlOHWATS— liOCATION. 

Where  commlssionerB  are  appointed  to  lay  out  a  highway,  they 
depart  from  the  route  stated  in  the  petition,  bo  as  to  show  an  enti 
regard  of  the  same. 
.  Same— Pbocedube. 

On  an  application  to  lay  out  a  highway,  the  only  question  tried  ' 
to  whether  a  highway  extending  from  a  main  road  to  a  bay  was  a 
Eity,  and  the  amount  of  the  damages.  The  commissioners  grant 
highway  for  only  a  part  of  the  distance,  and  determined  the  dama 
the  same  basis,  though  all  the  parties  assessed  were  not  similarly  al 
and  failed  to  specify  the  width  of  the  highway.  Held,  that  the  d 
would  be  modified  so  as  to  deny  the  application  for  the  road  In  tob 

H 1.  See  Highways,  toL  26,  Cent  Dig.  {  139. 


Digitized  by 


Google 


IN  RE  KINO. 


237 


itter  of  the  application  of  Christian  F.  King  to  lay  out  a 
the  town  of  Southold.  Motion  to  modify  decision  of  com- 
ppointed  for  that  purpose.    Granted. 

-  Lyon,  for  applicant 
Ca^e,  for  cmmnissioner  of  highways. 

,  J.  The  commissioners  appointed  by  the  County  Court 
;r  have  made  a  decision  by  which  the  application  is  granted 
cMie-half  of  the  road,  and  denied  as  to  the  remainder.  An 
s  now  made  to  modify  this  decision  so  as  to  deny  the  ap- 

the  road  in  toto,  and  in  support  of  this  motion  it  is  urged 
ilication  was  made  for  one  road,  and  the  commissioners 
ther.  The  rule  has  been  for  some  time  established  that  a 
ion  may  be  made  by  the  commissioners  from  the  rood  as 
but  the  commissioners  have  no  authority  to  so  far  depart 
ite  stated  in  the  petition  as  to  warrant  the  assumption  that 
ary  proceedings  have  been  wholly  disregarded  (Hallock  v. 
;  Wend.  328;   People  ex  rel.  Cook  v.  Hildreth  [Sup.]  5 

308 ;  Peopl'e  ex  rel.  Cecil  v.  Carman,  69  Hun,  1 18,  23  N. 
6) ;  so  the  question  in  thiis  case  is  as  to  whether  this  was 
rial  departure  from  the  road  as  applied  for  as  would  make 

a  new  highway.  In  my  estimation  it  is. 
;ions  tried  before  the  commission  were:  First,  was  the 
ending  from  the  main  country  road  to  the  bay  a  necessity  ? 
e  question  in  relation  to  which  all  the  witnesses  gave  their 
nd  which  the  opponents  of  the  road  endeavored  to  have 
e  question  of  necessity  for  the  distance  granted  was  not 
the  persons  opposing  the  highway  had  no  opportunity  of 
:  issue. 

tion  of  damages,  the  second  question  involved,  was  ako 
upon  the  same  basis.  It  may  be  fairly  assumed  that  the 
m  of  the  property  affected  would  be  damaged  to  the  same 
i  road  going  to  this  distance  as  it  would  by  going  the  entire 
lied  for ;  not  so  the  property  of  Bartlett  and  others.  The 
x)6ed  crosses  it  entirely,  and  the  road  as  opened  goes  part 
and  stops.  Their  testimony  was  entirely  addressed  to  the 
damages  if  the  road  went  clear  across  the  property  as  pro- 
y  had  no  opportunity  to  give  testimony  as  to  the  amount  of 
the  road  stopped  at  the  place  at  which  the  commissioners 

it.  The  commissioners  thus  determined  questions  which 
ad  no  opportunity  of  litigating. 

in  my  opinion,  a  further  fatal  objection  to  the  decision,  and 
idth  is  specified  in  the  decision.  This  I  deem  an  essential 
laying  out  a  highway.  Without  it  the  commissioners  of 
3uld  have  nothing  to  guide  them  in  laying  out  the  highway, 
se  the  width  is  one  of  the  chief  attributes  of  a  highway,  and 
I  is  clearly  one  for  the  commissioners  to  decide,  as  it  is  one 
jment  of  any  highway  to  have  its  width  clearly  designated." 
Huntting,  29  N.  Y.  447,  452,  458;  Matter  of  Feeney,  20 
272,  45  N.  Y.  Supp.  830. 
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In  these  proceedings  extreme  accuracy  is  essential  to  prest 
rights  of  all  parties.  Matter  of  New  York  Central  &  Hudso 
Railroad  Go.,  70  N.  Y.  191.    The  motion  is  granted. 

Moti(Mi  granted. 


(42  Misc.  Rep.  40T.) 


COLSON  V.  BAKER  et  aL 

(Kings  County  Court    January,  1904.) 

1.  Died— JoiHT  Tenanct. 

Tenants  In  common  of  land  made  a  deed  directly  to  one  of  the 
and  a  third  person  as  joint  tenants.  Beld  to  create  a  Joint  tei 
that  the  survivor  of  the  grantees  took  all  the  land. 

Action  by  John  A.  CoIscmi  against  Mary  Ann  Baker  and 
Judgment  for  foreclosure  entered.     Motion  by  purchaser  at 
sure  sale  to  be  relieved  of  his  purchase.     Motion  denied. 

Edward  M.  Perry,  for  purchaser  and  motion. 
Frederick  Cobb,  opposed. 

CRANE,  J.  The  question  to  be  determined  <mi  this  motion  is 
er  a  person  seised  in  fee  of  an  estate  can,  by  a  direct  grant,  c 
property  to  another  and  himself  in  joint  tenancy,  instead  of  ter 
common,  without  the  intervention  of  a  third  party. 

The  facts  in  this  case  are  these :  Elizabeth  G.  Baker  and  Mi 
Baker,  in  1897,  being  the  owners  in  fee  as  tenants  in  commoi 
premises  in  question,  made  and  executed  to  one  Johanna  Baker 
above-mentioned  Mary  Ann  Baker  a  deed  purporting  to  con 
premises  to  the  said  grantees  as  joint  tenants,  tlie  deed  specify 
the  said  grantees  should  have  and  hold  the  said  premises  as  jc 
ants,  and  not  as  tenants  in  common.  These  grantees  made  a  m 
which  was  subsequently  foreclosed,  and,  Johanna  Baker  havii 
Mary  Ann  Baker  was  made  a  party  to  the  suit  as  the  scJe  p( 
interest  by  right  of  survivorship.  Although  Johatma  Baker  U 
surviving,  they  were  not  brought  into  this  foreclosure  action 
theory  that  the  deed  to  Johanna  Baker  and  Mary  Ann  Baker 
a  joint  tenancy,  and  upon  the  death  of  the  former  the  latter 
sole  owner  in  fee. 

The  purchaser  at  the  foreclosure  sale  has  rejected  the  title,  at 
this  motion  to  be  relieved  of  his  purchase,  upon  the  ground 
deed  aforementioned  created  no  joint  tenancy,  but  a  tenancy 
mon,  and  that  the  heirs  of  Johanna  Baker  took  her  interest  at 
cease,  and  should  have  been  made  parties  to  the  suit 

The  attorney  for  the  purchaser  claims  that  Mary  Ann  Bake 
originally  the  owner  of  an  undivided  moiety  in  these  premise 
not  join  with  her  co-owner  in  creating  a  joint  estate  in  her; 
Johanna  Baker  unless  the  property  was  first  deeded  to  a  thir 
by  Mary  and  Elizabeth,  and  then  by  that  third  party  back  to  M 
Johanna  as  joint  tenants ;  in  other  words,  that  in  this  day  of  di 
resort  must  be  had  to  the  indirect  and  useless  method  of  con 
through  a  third  party  for  an  owner  in  fee  to  carve  out  a  joint 
for  himself  and  another  in  his  estate. 
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ttorney  has  presented,  on  this  motion,  any  authorities,  other 
st-book  statements  copied  from  Blackstone,  that  to  create 
mcy  there  must  coexist  the  "four  unities" :  (i)  Unity  of 
)  unity  of  title;  (3)  unity  of  time;  and  (4)  unity  of  posses- 
isel  in  behalf  of  the  motion  contends  that,  as  Mary  Ann 
already  seised  in  fee  when  making  deed  to  herself  and 
ese  unities  do  not  exist  in  this  case.  But  what  is  meant  by 
mities"?  First,  that  the  interest  of  each  must  be  equal, 
Dne  cannot  have  a  life  estate  and  the  other  an  estate  for 
nd,  the  estate  of  joint  tenancy  must  be  created  by  the  same 
jment ;  third,  that  the  estate  of  joint  tenancy  must  arise  in 
same  time ;  fourth,  that  each  must  have  possession  of  the 
other  words,  a  joint  tenancy  cannot  be  created  by  act  of 
ugh  descent. 

us  suppose  that  a  man  has  an  estate  in  fee  simple,  and  de- 
/ey  away  the  fee,  and  by  the  same  instrument  create  in  him- 
:e  for  years.  That  tliis  can  be  done,  see  Casey  v.  Buttolph, 
7;   Culbreth  v.  Smith,  69  Rid.  450,  16  Atl.  112,  i  L.  R.  A. 

istance  the  estate  for  years  and  that  in  fee,  subject  to  the 
ears,  would  be  created  by  the  same  act  or  instrument,  al- 

grantor  originally  was  seised  in  fee.  By  his  one  act  he 
out  of  his  fee  a  term  of  years,  and  a  fee  limited  thereon, 
isted  or  came  into  being  at  the  same  time.  Likewise,  out  of 
may  by  direct  conveyance  create  a  tenancy  in  common  for 

another.  His  fee  is  reduced  or  lessened  just  so  much,  but 
1  tenancy  in  common  by  the  same  act  and  at  the  same  time, 
efore,  he  attempts  to  create  for  himself  and  his  grantee  an 
int  tenancy  out  of  his  fee  by  a  direct  deed  to  the  grantee, 
ot  the  joint  tenancy  arise  at  the  same  time  and  by  the  same 
ik  it  does.  Of  course,  each  joint  tenant  has  the  same  in- 
ch a  deed,  and  each  is  in  possession  of  the  whole  like  ten- 
mon. 
erences  to  the  "four  unities"  requisite  to  create  a  joint  ten- 

1  nothing  that  prevents  their  existence  or  creation  by  the 
rantor  for  himself  and  another  as  well  as  by  his  act  for  two 
ns.     In  Thomas'  Coke  on  Littleton  (volume  i,  p.  732),  it  is 

a  man  make  a  feoffment  in  fee  to  the  use  of  himself  and 
e  as  he  should  afterwards  marry  for  the  term  of  their  lives 

2  taketh  a  wife,  they  are  joint  tenants ;  and  yet  they  come  to 
;  at  several  times" — citing  Brent's  Case,  3  Dyer,  340.  Here 
■nancy  in  the  use  is  created  by  the  act  of  the  feoffor  for 
I  another.     If  this  were  an  exception  to  the  general  rule, 

to  husband  and  wife,  or  the  law  of  uses,  some  mention 
ade  of  it  by  Coke  or  Blackstone,  as  it  is  cited  in  the  chapter 
lancy.  While  it  is  true  that  joint  tenancy  is  no  longer  fa- 
t  common  law,  yet  it  still  exists  when  by  grant  it  is  ex- 
ared  that  the  estate  is  to  be  a  joint  tenancy.    Real  Property 

§  56,  Laws  1896,  p.  569,  c.  547.  Murphy  v.  Whitney,  140 
35  N.  E.  930,  24  L.  R.  A.  123,  recc^nizes  the  right  of  co- 
gree  among  themselves  to  hold  the  property  as  joint  tenants, 
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or  SO  that  the  survivor  would  take  the  entire  fee.  If,  therefore,  a  ten- 
ant in  common  may  thus  agree  with  his  co-tenant,  why  may  not  the 
owner  of  the  fee  likewise  agree  with  his  grantee  to  whom  he  has  con- 
veyed an  undivided  half? 

It  being  conceded  that  the  intent  to  create  a  joint  tenancy  in  Mary 
Ann  Baker  and  Johanna  Baker  is  clear  and  distinct,  and  that  it  could 
have  been  accomplished  by  a  conveyance  through  a  dummy,  a  third 
party,  I  see  no  reason  for  insisting  upon  such  circuitousness,  but  I 
think  it  was  so  created  by  the  deed  of  Mary  and  Elizabeth  to  Manr  and 
Johanna,  and  that,  Johanna  having  died,  Mary  took  the  entire  tee  by 
survivorship.  If  this  be  so,  it  was  then  unnecessary  to  join  Jc^anna's 
heirs  to  the  foreclosure  suit,  and  the  motion  of  the  purchaser  to  be  re- 
lieved should  be  denied,  with  costs. 

Motion  denied,  with  costs. 


<42  Misc.  R«p.  475.) 

OABBL  T.  WILLIAMS. 

(Oneida  County  Court.    January,  1004.) 

L  CiTT  Tax  Salb— Stthxabt  Pbocesb. 

Where  the  time  for  redemption  from  a  city  tax  sale  has  expired  irltb- 
out  redemption  made,  the  purchaser,  In  order  to  maintain  sommary  pro- 
ceedings against  an  occupant,  most  first  obtain  a  deed  In  the  manna  pro- 
vided by  the  dty  charter. 

2.  Same— iLLKOAi.  Fees. 

Where,  at  a  sale  for  taxes,  the  fees  charged  and  Included  In  the  sale 
are  greater  than  allowed  by  law,  the  sale  Is  void. 

Summary  proceeding  by  Edward  Gabel  against  Louis  Williams  for 
the  removal  of  defendiit  under  the  charter  of  dty  of  Utica,  petitioner 
claiming  by  reason  of  a  purchase  at  a  city  tax  sale,  and  having  received 
a  dty  treasurer's  certificate  of  such  purchase.  Defendant  is  in  posses- 
sion of  the  premises  as  tenant .  Proceedings  dismissed. 

For  former  action  between  same  parties,  see  8o  N.  Y.  Supp.  489. 

M.  E.  Robinson,  for  petitioner. 
Lee  &  Senior,  for  defendant. 

DUNMORE,  J.  Defendant  raises  no  question  as  to  the  regularity 
of  the  tax-sale  proceedings  prior  to  the  sale.  But  he  contends  that  the 
purchaser  is  not  entitled  to  possession,  for  the  reason,  among  others, 
that  he  has  not  perfected  ^is  title  to  the  premises  by  obtaining  a  deed, 
as  provided  in  section  57  of  the  city  charter.  Section  55  of  the  city 
charter  provides  that  the  city  treasurer  shall  issue  a  certificate  to  the 
purchaser,  and  that  such  purchaser  may,  upon  receiving  such  certificate, 
"by  virtue  thereof  and  of  this  act,  lawfully  hold  and  enjoy,"  for  his 
use  and  benefit  forever,  the  real  estate  described  in  such  certificate,  un- 
less the  same  be  redeemed  as  thereinafter  provided.  That  he  may,  at 
any  time  after  the  time  limited  in  section  56  of  the  charter  for  the  re- 
demption of  such  premises  shall  have  expired,  and  the  notice  therein 
provided  for  been  given,  and  said  premises  shall  not  have  been  re- 
deemed as  therein  provided,  obtain  actual  possession  of  the  premises  by 
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sununary  proceedings  in  the  same  manner  and  before  the  same  officers 
as  in  the  case  of  a  tenant  holding  over  after  the  ocpiration  of  his  term 
without  permission  of  his  landlord. 

Section  56  of  the  charter  provides  for  giving  notice  to  redeem.  Sec- 
tion 57  provides  that  if  such  real  estate  be  not  redeemed,  as  provided 
in  said  charter,  the  treasurer  shall  execute,  acknowledge,  and  deliver 
to  the  purchaser,  including  the  dty,  its  or  his  heirs,  successors,  or 
assigns,  a  conveyance  of  the  real  estate  so  sold  and  not  redeemed,  which 
conveyance  should  vest  in  the  grantee  an  absolute  estate  in  fee  simple, 
subject  to  all  claims  which  the  city,  county,  or  state  might  have  thereon 
for  taxes  or  other  liens  or  incumbrances.  It  is  urged  on  the  part  of 
the  petitioner  that  the  clause,  in  section  55,  authorizing  the  removal 
by  the  purchaser  of  the  occupant  of  the  property  by  summary  proceed- 
ings, following  immediately  after  the  clause  providing  that  the  county 
treasurer  shall  execute  and  deliver  to  the  purchaser  a  certificate  of  the 
tax  sale,  and  before  the  provision  for  the  giving  of  a  deed,  indicates 
that  the  intent  of  the  act  was  that  the  holder  of  the  certificate  of  tax 
sale,  even  before  obtaining  a  deed,  should  be  entitled  to  maintain  the 
summary  proceeding  upon  the  failure  of  the  owner  or  other  persons 
entitled  thereto  to  redeem.  If  that  were  intended  to  be  the  meaning  of 
the  statute,  why  were  the  words  "and  of  this  act"  inserted  ?  It  seems 
to  me,  if  the  statute  contemplated  that  the  purchaser  should  have  the 
right  to  maintain  the  summary  proceeding  by  virtue  of  the  certificate 
of  tax  sale  before  obtaining  a  deed,  that  the  words  "and  of  this  act" 
are  surplusage.  It  is  to  be  assumed  that  those  words  were  intended  to 
have  a  meaning.  One  of  the  most  familiar  rules  in  the  interpretaticm 
of  statutes  is  that  effect  must  be  given,  if  possible,  to  all  the  language 
employed.  People  v.  McGloin,  91  N.  Y.  241,  250;  People  ex  rel. 
Freligh  v.  Matsell,  94  N.  Y.  179,  183.  The  most  natund  meaning 
which  can  be  given  to  those  words,  in  my  judgment,  is,  "and  upon  per- 
fecting his  title  as  provided  in  this  act."  The  certificate  of  tax  sale 
has  not  been  regarded  as  passing  title  to  the  land,  but  is  simply  evidence 
that  the  holder  has  the  right  to  acquire  a  title  by  deed,  or  to  receive  the 
money  necessary  to  redemption.  Flemister  v.  Flemister,  83  Ga.  79, 
9  S.  E.  724;  Rice  V.  White,  8  Ohio,  216;  Dolph  v.  Barney,  5  Or.  191. 
In  Alabama,  it  has  been  held  that  the  certificate  does  not  convey  such 
title  as  to  enable  the  purchaser  to  maintain  ejectment.  Hibbard  v. 
Brown,  51  Ala.  469.  It  is  also  insufficient  to  enable  the  purchaser  to 
recover  rents.  Costley  v.  Allen,  56  Ala.  198.  The  certificate  does  not, 
upon  its  face,  purport  to  convey  a  title,  but  certifies  that,  if  the  prop- 
erty is  not  redeemed  in  accordance  with  section  56  of  the  city  charter, 
the  purchaser  "will  be  entitled  to  a  deed."  To  ascertain  the  meaning, 
the  entire  act  must  be  ccMistrued  together.  Every  part  of  it  must  be 
viewed  in  connection  with  the  whole,  so  as  to  make  all  its  parts  har- 
monize, if  practicable,  and  give  a  sensible  and  intelligent  effect  to  each. 
People  ex  rel.  Gilmour  v.  Hyde,  89  N.  Y.  11,  18.  All  its  provisions 
must  be  taken  into  consideration,  and  not  any  separate  section,  or  part 
of  a  section,  alone.  People  ex  rel.  Starkweather  v.  Gaul,  44  Barb.  98, 
103.  If  the  certificate  is  to  be  given  the  full  force  of  a  deed,  no  office 
is  left  for  the  deed  to  perform,  and  it  seems  to  me  the  provision  in 
section  57,  for  the  giving  of  a  deed,  is  unnecessary.  Furthermore,  a 
87N.T.S.— le 
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certificate  is  given  at  each  tax  sale,  so  that  several  certificates  of  city 
tax  sales  and  several  certificates  of  county  tax  sales  may  be  outstand- 
ing at  the  same  time.  Are  all  entitled  to  maintain  summary  proceed- 
ings ;  if  not,  which  one  ?  It  seems  to  me  that  giving  the  effect  to  the 
certificate  contended  for  by  petitioner  would  lead  to  a  great  deal  of 
difficulty  and  endless  litigation.  I  am  therefore  of  the  opinion  that 
petitioner  must  perfect  his  title  by  getting  a  deed  before  he  can  maintain 
this  proceeding. 

Another  objection  to  petitioner's  proceedings  is  that  the  fees  added 
to  the  amount  of  the  tax,  and  for  which  the  property  was  sold,  were 
more  than  were  allowed  by  law.  Se<;tion  53  of  the  city  charter  pro- 
vides that  the  city  treasurer  shall  charge  for  the  benefit  of  the  city 
the  sum  of  5  per  cent,  on  each  dollar  of  die  tax  or  assessment  returned 
by  the  collector,  and  i  per  cent  per  month  thereafter  for  each  month 
the  same  shall  remain  unpaid,  from  the  time  of  such  return  to  the  pay- 
ment thereof.  Section  54  of  said  charter  provides  that  said  treasurer 
shall  charge  the  further  sum  of  $2  for  the  expenses  of  printing  and 
publication.  I  find  no  authority  for  any  other  charge  against  the  prop- 
erty up  to  the  time  of  the  sale.    The  property  in  question  was  sold 

October  30,  1901,  for $39  38 

The  original  tax  was ^27  16 

Five  per  cent,  thereon i  36 

One  per  cent,  per  month  thereon  from  March  19, 

1900,  the  date  of  collector's  return,  to  October  30, 

1901,  the  date  of  sale 5  26 

Fee  for  advertising 2  00 

35  78 

Overcharge $3  60 

The  amount  of  the  overcharge  is  not  of  so  much  importance  as  is 
the  principle  involved.  If  the  city  officials  can  overcharge  $3.60,  the 
same  rule  would  permit  ten  times  tfiat  amount.  Section  56  of  uie  char- 
ter provides  that  the  owner  must  pay  the  sum  menticwied  in  the  certifi- 
cate in  order  to  redeem  his  property.  That  is,  the  owner  must  pay  the 
sum  for  which  the  prt^erty  was  sold,  whether  the  amount  was  ex- 
cessive or  not,  in  order  to  redeem  his  property.  The  law  directing  the 
sale  of  property  for  nonpayment  of  taxes  is  in  its  nature  a  penal  stat- 
ute. The  sale  is  the  penalty  for  nonpayment.  It  must  therefore  be 
strictly  followed.  As  was  said  by  the  Court  of  Appeals  in  People  v. 
Hagadom,  104  N.  Y.  524,  10  N.  E.  894: 

"The  necessary  effect  *  *  *  la,  therefore,  to  make  the  payment  of  an 
Illegal  tax  the  condition  of  the  owner's  right  to  retain  his  property,  and  sub- 
ject him,  contrary  to  the  meaning  and  spirit  of  the  statute,  to  the  payment 
of  an  unjust  and  illegal  exaction  as  the  price  of  his  legal  right  to  redeem  his 
property.  •  •  •  The  sale  being  for  an  entire  som,  it  cannot  be  legal  be- 
yond the  amount  for  which  the  comptroller  [in  this  case  the  city  treasurer] 
was  legally  authorized  to  sell  the  land.  There  can  be  no  dlTlslon  of  the  sum 
payable,  and  no  separation  which  can  validate  a  part  and  reject  the  rest  It 
Is  either  wholly  bad  or  altogether  good." 

Turner  v.  Boyce,  11  Misc.  Rep.  506,  33  N.  Y.  Supp.  433;  Clasm  ▼. 
Baldwin,  152  N.  Y.  204,  46  N.  E.  322. 
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:  examining  other  questions  discussed  by  the  counsel,  I  am  of 
1  that  the  petitioner  is  not  entitled  to  the  relief  asked  for,  and 
'oceedings  should  be  dismissed  with  costs, 
ings  dismissed,  with  costs. 


ep.  482.) 


SIMPSON  T.  HBFTEB. 


City  Comt  Of  New  York,  Trial  Term.    Janoary,  1904.) 

&.0OOia[ODATI0I(  NOTB. 

re  a  note  was  made  payable  to  the  maker's  order,  and  was  snc- 
ly  indorsed  by  him,  by  a  firm  for  whose  accommodation  It  was 
and  by  defendant,  and  a  few  days  thereafter  was  discounted  for 
n  by  plaintiff  at  more  than  6  per  cent,  as  the  note  had  do  Incep- 
itll  it  was  discounted,  and  the  discount  was  at  a  usurious  rate,  the 
as  void. 

lOHTS   OF  INDOBBKB— BtTBDKN    OF  PBOOV. 

re  the  evidence  showed  that  a  note  was  usurious  In  Its  inception, 
I,  in  an  action  on  the  same,  had  the  burden  of  showing  that  be 
le  note  in  good  faith  and  without  notice  of  any  infirmity. 

(TEBZST. 

re  a  note  is  payable  in  the  city  of  New  York,  it  was  governed  as  to 
t  by  the  laws  of  New  York,  though  no  rate  was  fixed. 

E^LEA. 

sa  of  usury  is  good  where  plaintiff  could  not  have  been  misled  In 
to  the  defense  intended,  nor  as  to  the  circumstances  relied  on  to 
t  It 

by  Thomas  Simpson  against  Louis  Hefter.    Judgment  for 

Mooney  &  Shipman  (Charles  Blandy,  of  counsel),  for  plain- 
thai,  Moss  &  Feiner  (Benjamin  F.  Feiner,  of  counsel),  for 


flANTY,  J.  The  action  is  against  a  second  indorser  upon 
ory  note  for  $i,ooo,  dated  New  York,  May  14,  1903,  made 
arx  to  the  order  of  himself,  payable  four  months  after  date, 
;e,  in  the  said  city.  The  note  bears  the  indorsements  of  said 
:  defendant,  Hefter,  and  the  firm  of  Goldberg  &  Harrison, 
er  named,  and,  according  to  the  undisputed  evidence,  was  so 
indorsed  by  Marx  and  Hefter  respectively,  without  value, 
i  request  and  for  the  accommodation  of  Goldberg  &  Har- 
>  then  indorsed  and  delivered  the  same  to  the  plaintiff  for 
f  $940,  or  $40  in  excess  of  the  legal  rate  of  discount  there- 
defense  is  usury.  Plaintiff  testified:  "The  note  came  into 
sion  a  few  days  after  the  14th  of  May,  from  Mr.  Goldberg, 
e  him  $940  for  the  note."  This  evidence  is  not  only  un- 
5d,  but  there  is  no  other  version  of  tlie  transaction  given 
e.    Upon  this  state  of  facts  I  am  called  upon  to  determine 


f 
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the  question  whether  or  not  the  defense  pleaded  has  been  sustained. 
It  has  been  held  that  a  sale  of  accommodation  paper  is  merely  a 
loan  of  money,  the  purchaser  being  the  lender  and  the  seller  the  bor- 
rower. When,  therefore,  plaintiff  purchased  the  $i,ooo  note  in  suit 
for  $940,  he  exacted  thereby  a  promise  to  pay  interest  at  a  prohibited 
rate,  and  the  promise,  by  force  of  the  statute,  was  void.  Upon  the 
delivery  of  the  note  to  him,  and  the  payment  by  him  of  the  $940,  the 
transaction  was  complete.  Clafiin  v.  Boorum,  122  N.  Y.  385,  25  N. 
E.  360.  The  instrument  did  not  take  effect  as  a  valid  obligation  until 
discounted  by  plaintiff.  It  may  be  assumed  that  before  advancing 
his  money  thereon  he  supposed  he  was  purchasing  an  obligation  which 
bound  the  parties  whose  names  appeared  upon  the  same.  But,  as 
was  said  in  Clark  v.  Sisson,  22  N.  Y.  316: 

"These  eircumstances  do  not  relieve  tbe  casa  Neither  the  drawer  nor  the 
acceptor  [here  the  maker  or  Indorser]  made  any  representations  to  the  plain- 
tlffa  beyond  the  language  contained  in  the  contract  itself.  But  if  the  very 
words  of  a  contract  are  to  be  taken  as  a  representation  of  facts  which  estops 
the  party  who  makes  the  obligation  from  interposing  a  defense  inconsistent 
with  that  representation,  then  all  contracts  must  be  deemed  valid  which  ap- 
pear to  be  so  on  their  face,  and  not  only  usury,  but  duress  and  traud,  can  no 
longer  be  alleged." 

When  a  note  has  a  valid  inception,  it  is  not  usurious  for  the  holder 
to  sell  it  for  what  it  will  bring.  On  the  other  hand,  if  it  is  transferred 
at  a  discount  beyond  the  legal  rate  of  interest,  not  yet,  in  a  legal 
sense,  having  had  its  inception,  the  transaction  is  usurious.  The  note 
in  suit  never  had  its  "inception"  until  discounted  by  plaintiff,  because 
suit  could  not  have  been  maintained  upon  it  prior  to  that  time.  And 
this  is  the  true  test  in  distinguishing  between  a  case  where  a  discount 
of  a  bill  at  a  higher  rate  of  premium  than  the  legal  rate  of  interest  will 
render  the  transaction  legal,  by  considering  it  the  purchase  of  a  bill 
already  perfect  and  available  to  the  party  holding  it,  and  where  it  will 
be  illegal  as  a  usurious  loan  of  money.  Eastman  v.  Shaw,  65  N.  Y. 
527.  And  this  rule  is  not  confined  to  the  case  of  accommodation  pa- 
per, but  extends  to  all  cases  where  the  paper,  though  in  the  similitude 
of  a  note,  has  no  existence  as  between  the  immediate  parties  to  it. 
65  N.  Y.  528.  The  note  in  suit  was  not  the  subject  of  sale  to  plain- 
tiff, but  only  of  discount,  and,  a  larger  sum  than  the  regular  rate  of 
interest  having  been  deducted,  the  transaction  was  usurious.  True, 
there  is  no  proof  in  the  record  of  any  preliminary  negotiations  to 
show  that  the  transaction  was  other  than  a  bona  fide  one.  But  this 
is  unnecessary.  The  defense  stated  is  founded  on  the  loan  in  ques- 
ticm.  The  law  is  that  no  one  shall  loan  money,  exacting  for  its  use 
more  than  legal  interest.  While  it  is  well  settled  that  the  intention 
to  take  usury  must  have  been  in  the  full  contemplation  of  the  parties, 
it  is  sufficient  to  show  the  existence,  in  fact  or  law,  of  the  corrupt 
purpose  or  intent  in  connection  therewith.  Orvis  v.  Curtiss,  157  N. 
Y.  661,  52  N.  E.  690,  68  Am.  St.  Rep.  810.  This,  in  my  opinion,  the 
record  reveals. 

Whether  the  defense  of  usury  has  been  swept  away  by  the  passage 
of  the  negotiable  instruments  law,  as  claimed  by  the  counsel  for  plain- 
tiff, notwithstanding  the  decision  in  Strickland  v.  Henry,  66  App.  Div. 
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23.  73  N.  Y.  Supp.  12,  to  the  contrary,  is  not  for  me  to  say  or  deter- 
mine. That  authority  must  be  followed  as  a  controlling  case,  until 
otherwise  reversed  or  modified.  I  am  willing  to  admit,  however,  that 
a  very  ingenious  and  plausible  argument  has  been  essayed  in  behalf 
thereof  by  reference  to  certain  sections  of  the  law  in  question.  But 
the  superstructure  raised  thereon  has  been  immeasurably  lessened  in 
this  case  by  the  basic  weakness  of  the  structure  itself.  It  is  evident 
that,  if  the  plaintiff  is  not  a  holder  in  due  course,  the  argument  of 
coim.<!el  in  support  of  the  contention  stated  falls  to  the  ground.  The 
statute  definition  of  such  a  holder  is,  among  other  things,  that  he  took 
the  instrument  in  good  faith,  and  without  notice  of  any  infirmity 
therein.  See  section  91,  subds.  3,  4,  Neg.  Insts.  Law  (Laws  1897, 
p.  732,  c.  612).  By  the  evidence  the  burden  was  cast  upon  plaintiff 
to  show  these  facts,  which  he  neglected  to  do.  The  {Mresumption  of 
his  bona  fides  is  established  by  the  law  in  question ;  but  when,  as  here, 
it  was  shown  that  the  note  in  suit  had  no  legal  inception  until  its 
negotiation  by  plaintiff,  then  it  became  his  duty  to  establish  the  fact 
that  he  became  the  holder  under  the  circumstances  stated. 

The  remaining  question  to  be  determined  is  whether  or  not  the  plea 
of  usury  is  bad.  While  there  is  some  lack  of  precision  and  certainty 
in  the  averments  with  reference  thereto,  I  am  of  the  opinion  that  plain- 
tiflf  could  not  have  been  misled  in  respect  to  the  defense  intended,  nor 
as  to  the  circumstances  relied  upon  to  support  it.  The  usual  rule 
for  the  construction  of  pleadings  applies  as  well  to  an  answer  of 
usury  as  to  one  setting  up  any  other  defense.  National  Bank  v. 
Lewis,  75  N.  Y.  516,  31  Am.  Rep.  484. 

There  is  no  doubt,  finally,  from  all  the  facts  and  circumstances  sur- 
rounding the  transaction  and  the  intention  of  the  parties,  so  far  as 
disclosed,  that  the  note  in  question  was  discounted  by  plaintiff  in  the 
city  of  New  York.  But  assuming,  as  claimed,  that  there  is  no  evi- 
dence upon  that  point,  and  that  it  was  negotiated  in  another  state 
at  a  rate  of  interest  lawful  there,  but  greater  than  allowed  by  the  laws 
of  this  state,  nevertheless  it  became  invalid  by  the  very  transaction  in 
question.  The  Court  of  Appeals  determined  that  question  as  early 
as  1864,  in  Jewell  v.  Wright,  30  N.  Y.  259,  86  Am.  Dec.  372,  when  it 
decided  that  the  lex  loci  contractus  governs  as  to  the  defense  of  usury. 
While  it  is  true  for  a  time  thereafter  that  authority  was  much  criti- 
cised, it  received  reaffirmation  by  said  court  in  Dickinson  v.  Edwards, 
■^7  N.  Y.  573,  33  Am.  Rep.  671,  in  an  exhaustive  opinion  written  by 
Judge  Folger,  who  there  said : 

"The  general  rule  Is  and  has  been  that,  where  the  contract  either  expressly 
or  tacitly  Is  to  be  performed  In  a  given  country,  there  the  presumed  Intention 
of  the  parties  Is  that  It  Is  to  be  governed  by  the  law  of  the  place  of  perform- 
ance, as  to  Ita  validity,  nature,  obligation,  and  Interpretation  [citing  anthor- 
itiesi.  This  rule  has  been  specially  applied  to  the  rate  of  Interest  to  be  al- 
lowed ;  and  It  has  been  held  that  where  a  personal  c(Hitract  Is,  expressly  or 
by  Implication,  to  be  paid  at  a  given  place,  and  the  rate  Is  not  fixed  by  the 
parties.  Interest  la  to  be  taken  or  reserved  according  to  the  law  of  the  place 
where  payment  Is  to  be  made." 

It  is  immaterial,  therefore,  as  stated,  whether  or  not  there  is  direct 
evidence  herein  of  the  place  of  discount  of  the  note  in  question.    It 
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was,  by  its  terms,  made  payable  in  this  city,  with  no  rate  of  interest 
fixed  therein,  and  is  accordingly  to  be  governed  by  the  interest  laws 
of  this  state. 

It  follows  that  judgment  must  be  directed  for  defendant,  with  an 
extra  allowance  of  5  per  cent. ;  plaintiif  to  have  a  stay  of  ID  days  after 
entry  thereof,  and  30  days  additional  time  to  make  and  serve  a  case 
and  exceptions  on  appeal,  if  so  advised.    Judgment  accordingly. 


(42  Mtec.  Rep.  467.) 

In  re  LATTAN'S  BSTATB. 

(Surrogate's  Ooort,  Kings  Ck>nnty.    January,  1904.) 

L  DianuBUTioN  or  Estates— Eqttitablb  Intebssts. 

Code  Civ.  Proa  f  2743,  directing  payment  and  distribution  of  an  estate 
to  creditors,  legatees,  next  of  kin,  husband  and  wife  of  decedent,  or  tbelr 
assigns,  and  providing  for  the  determination  by  tbe  decree  to  whom  a 
debt,  claim,  or  distributive  share  Is  payable,  claimants  other  than  those 
having  legal  titles  will  not  be  recognized,  but  those  claiming  interests  ad- 
versely to  such  titles,  on  grounds  of  equity,  will  be  remitted  to  other  tri- 
bunala 

Proceeding's  on  the  judicial  settlement  of  Louis  H.  Lattan,  adminis- 
trator of  Angelica  Lattan.  Motion  to  set  aside  decree  of  distribution. 
Denied. 

Weeks,  Battle  &  Marshall,  for  administrator. 
Charles  S.  Simpkins,  for  receiver. 

CHURCH,  S.  Upon  the  argument  of  this  motion  I  gave  the  inter- 
pretation which  I  had  placed  on  this  section  of  the  Code  of  Civil  Pro- 
cedure (section  2743),  upon  which  I  had  acted  in  this  and  other  similar 
matters.  An  examination  of  the  briefs  of  counsel  has  not  changed 
my  determination. 

Without  going  over  all  the  decisions  upon  this  subject,  it  seems  to  me 
that  it  is  impossible  to  state  the  rule  on  this  matter  better  than  it  has 
been  stated  by  Redfield  in  the  sixth  edition  of  his  work  (section  968) : 

"Without  attempting  any  discussion  of  tbe  subject.  It  is  enough  to  say  that, 
in  oat  opinion,  the  weight  of  authority  established  the  true  interpretation  of 
the  foregoing  section  of  the  Code  to  be  this :  that  in  directing  'the  payment  and 
distribution  to  the  persons  so  entitled'  (1.  e.,  to  creditors,  legatees,  next  of  kin, 
husband  or  wife  of  the  decedent,  or  their  assigns),  and  in  determining  to  whom 
a  debt,  claim,  or  distributive  share  'Is  payable  and  the  sum  to  be  paid  and  all 
other  questionB  concerning  the  same,'  the  court  will  not  recognize  claimants 
other  than  those  having  legal  titles,  but  will  remit  parties  claiming  adversely 
to  such  titles,  on  grounds  of  equity,  to  other  tribunals,  as  not  Itself  having  any 
power  to  nullify  and  set  aside  the  deeds  of  the  parties  for  fraud,  or  on  other 
equitable  considerations." 

In  Matter  of  Brown,  3  Civ.  Proc.  R.  39,  quoted  by  counsel  for  the 
moving  party  herein,  this  rule  is  expressly  recognized,  and  is  directly 
in  conflict  with  the  contention  of  the  moving  party.  The  court  says  as 
follows  (page  51): 

"I  am  informed  that  in  New  York  county  It  has  been  for  years  the  practice 
of  this  court  to  recognize  and  give  effect  to  assignments  when  they  have  not 
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been  attacked,  bnt  that  whenever  their  validity  has  been  the  rablect  of  contro- 
versy the  court  has  refused  to  exercise  any  Jurisdiction  concerning  them." 

This  is  precisely  the  theory  upon  which  I  have  acted  in  this  case, 
namely,  that,  as  at  the  time  of  the  making  of  the  decree  there  was  no 
dispute  as  to  the  validity  of  tlie  assignment  between  either  the  assign- 
or and  assignee  or  any  other  person,  thereupon  I  recognized  the  validity 
of  the  same,  and  directed  that  distribution  should  h«  made  to  the  as- 
signee accordingly,  but  that,  if  at  such  time  the  parties  had  attempted 
to  contest  before  me  the  same  question  which  they  are  now  attempting 
to  contest,  then  I  should  have  refused  to  entertain  the  same,  on  the 
ground  that  it  was  an  equitable  matter,  to  be  determined  elsewhere. 

I  may  say  in  conclusion  that  I  am  incapable  of  appreciating  the  con- 
tention of  ^e  moving  party  here  in  relation  to  this  matter,  as  he  seeks 
to  assail  the  decree  on  the  ground  that  there  was  no  authority  to  make 
the  same,  and  then  suggests  that  I  should  pass  upon  the  validity  of  the 
equitable  assi^ment,  by  reason  of  his  client  being  receiver,  and  direct- 
ing the  administrator  to  pay  to  his  client  to  the  exclusion  of  any  other 
person.    The  motion  is  therefore  denied. 

Motion  denied. 


(42  Misc.  R^.  44A.) 

In  re  BROWN. 

(Surrogate's  Court,  Dutchess  County.    January,  XdOL) 

L  LKOAcnEB— Abateukkt. 

Testatrix  had  Informally  adopted  a  child  two  years  old,  and  supported 
blm  during  his  minority,  and  received  his  wages.  She  devised  to  blm  a 
specific  legacy  of  the  amount  due  on  a  bond  and  mortgage  given  by  him  on 
a  house  which  he  built  to  enable  her  to  live  with  him  and  his  wife,  in 
which  she  lived  for  seven  years,  and  where  she  was  living  when  she  made 
her  will    Held,  that  the  legacy  was  not  subject  to  abatement 

In  the  matter  of  the  judicial  settlement  of  Elizabeth  A.  Brown,  exec- 
utrix of  Mary  McKay.     Decree  of  distribution  entered. 

Walter  Farrington,  for  executrix. 

(ieorge  Wood,  for  legatee  James  B.  McKay. 

Charles  F.  Ck)ssum,  for  legatees  Barbara  Jack  and  James  Brown. 

HOYSRADT,  S.  Mary  McKay,  late  of  Wappingers  Falls,  in  this 
county,  in  her  will  gave,  first,  to  James  McKay  the  amount  due  upon 
a  bond  and  mortgi^e  which  she  held  against  his  property ;  secondly, 
to  her  sister-in-law  Barbara  Jack  and  to  her  nephew  James  Brown, 
both  of  Glasgow,  Scotland,  all  money  which  she  had  on  deposit  in  the 
savings  bank.  It  appears  from  the  accounts  of  the  executrix  that  the 
mortgage  referred  to  and  the  savings  bank  deposits  were  substantially 
all  of  the  personal  assets.  The  account  also  shows  that  debts  aggregat- 
ing $1,231.73  have  been  paid  by  the  executrix,  or  still  remain  unpaid, 
and  the  question  is  presented  whether  the  mortgage  bequeathed  to 
James  McKay  shall  be  sold  by  the  executrix,  and  the  proceeds  used, 
with  the  savings  bank  deposits,  to  discharge  the  liabilities  of  the  estate. 
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Both  are  specific  legacies,  and  ordinarily  would  b«  resorted  to  without 
discrimination;  but  James  McKay  claims  that  the  relation  of  parent 
and  child  existed  between  the  testatrix  and  himself,  and  that  a  construc- 
tion of  her  will  which  would  free  his  legacy  from  liability  for  the  debts 
of  the  testatrix  is  warranted  by  the  extrinsic  facts  and  circumstances, 
and  that  such  was  her  intention.  James  McKay,  whose  proper  name 
was  James  Brown,  was  taken  by  Mary  McKay  and  her  husband,  ap- 
parently as  their  own  child,  when  he  was  but  two  years  old,  but  without 
any  legal  form  of  adoption.  They  gave  him  their  name,  maintained 
and  educated  him.  They  brought  him  with  them  to  Wappingers  in 
i866,  and  during  his  minority  James  gave  his  wages  to  Mary  McKay. 
He  married  in  i88i,  and  his  father,  the  husband  of  Mary  McKay,  died 
in  1887.  In  189s  James  McKay  built  a  house  at  Waj^ingers  Falls, 
in  which  rooms  were  especially  arranged  for  his  mother,  Mary  McKay. 
James  had  not  means  sufficient  to  build  the  house,  and  she  offered  to 
let  him  have  $2,000,  and  said  they  would  all  live  together.  As  security 
for  the  loan,  she  took  a  mortgage  of  $2,000  on  the  property,  which  was 
preceded  by  a  first  mortgage  of  $1,500  held  by  the  Wappingers  Savings 
Bank.  The  principal  of  the  second  mortgage  was  reduced  to  $1,500. 
James  McKay  now  has  the  custody  of  the  mortgage  papers,  at  the  di- 
rection of  the  mortgagee,  although  no  effort  is  made  to  prove  a  gift 
outside  of  the  will. 

The  will  of  Mary  McKay  was  executed  August  30,  1900,  when  she 
was  occupying  apartments  in  the  house  of  James  McKay,  built  prin- 
cipally with  her  own  funds.  It  may  be  reasonably  deduced  from  the 
circumstances  referred  to,  and  the  harmonious  relations  with  her  son 
and  his  family,  that  he  would  be  the  natural  object  of  her  bounty.  If 
the  question  now  presented  to  the  court,  of  freeing  her  adopted  son's 
legacy  before  bequeathing  her  actual  money  to  a  nonrelative  and  a 
nephew  in  a  foreign  country,  had  been  then  presented  to  her,  there  can 
be  no  reasonable  inference  that  she  would  have  failed  to  ^ve  him  the 
full  benefit  of  forgiving  his  debt.  While  the  will  is  practically  devoid 
of  any  expression  which  would  lead  to  a  solution  of  the  question  pre- 
sented, I  am  convinced  that  a  construction  which  will  exempt  the  for- 
giveness of  the  son's  debt  fron  liability  for  debts  of  the  testatrix  is 
fully  justified  by  the  extrinsic  facts  and  circumstances.  There  are  no 
words  or  expressions  in  the  will  actually  conveying  such  a  meaning, 
but  under  some  circumstances  the  courts  have  found  an  intention  to 
prefer  without  express  words  on  the  part  of  the  testator.  In  Lewin  v. 
Lewin,  2  Ves.  415,  the  executor  was  directed  to  pay  an  annuity  to  the 
wife  for  the  maintenance  of  a  child,  and  this  was  held  to  have  been 
intended  as  preferred,  particularly  as  it  was  a  provisiwi  for  a  child  not 
otherwise  provided  for.  In  Scofield  v.  Adams,  12  Hun,  366,  a  testatrix 
gave  her  huband  the  use  for  life  of  certain  articles,  and  the  income  of 
$5,000,  with  so  much  of  the  principal  as  should  be  necessary  for  his 
comfortable  support,  with  the  remainder  over  to  other  parties.  This 
was  followed  by  other  general  legacies  far  beyond  the  assets  of  the 
estate.  It  was  held  that  the  will  should  be  construed  in  the  light  of  the 
surroundings  at  the  time  the  instrument  was  made,  and  that  the  legacy 
to  the  husband,  although  general,  as  were  the  other  legacies,  was  not 
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batement.  In  Stewart  v.  Chambers,  2  Sandf.  Ch.  382,  the 
down  that  legacies  for  the  support  of  a  wife  and  children 
ise  provided  for  do  not  abate  with  general  legacies.  In 
trie,  7  Lans.  97,  it  was  held  that  a  legacy  for  education,  like 
ntenance,  is  to  be  preferred.  This  rule  is  also  followed  in 
ymour,  88  N.  Y.  469.  The  principles  of  construction  favor- 
atives,  dependents,  and  natural  objects  of  bounty  over  col- 
non  relatives  is  also  applied  in  those  cases  involving  intent 
gacies  upon  real  estate,  for  similar  reasons  set  forth  in  the 

cited.  I  can  supply  no  reason  why  a  legacy  to  a  child  for 
lintenance,  or  education  shoul'd  be  any  more  entitled  to 
over  other  legacies  of  the  same  class  than  the  legacy  to 
ay  in  the  case  at  bar.  The  testatrix,  in  forgiveness  of  her 
sought  to  discharge  a  lien  upon  the  home  which  she  had 
stablish,  and  had  occupied  conjointly  with  him  for  seven 
derived  much  of  the  benefits  emanating  from  her  son's 

I  think  the  rule  may  well  be  extended  to  the  case  at  bar. 
may  provide  that  the  debts  be  paid  from  the  savings  bank 
d  tiiat  the  legacy  to  James  McKay  is  exempt  from  abate- 

iccordingly. 

.  469.) 

In  re  PALMER'S  WILll 

(Surrogate's  Court,  Kings  County.    January,  190i.) 

Hic  WiLi,— Execution. 

sentatlon  of  a  holographic  will  for  probate,  It  appeared  that  there 
ttestatlon  clause :  but  there  was  evidence  that  testator  stated  to 
witness  that  he  had  written  out  a  paper,  so  that  od  his  death  his 
x>nld  be  properly  attended  to,  and  asked  the  witness  to  sign  as  a 
and  that  he  thereafter  stated  to  another  witness,  who  was  not 
i-lth  the  first  witness,  that  he  had  made  a  will,  and  that  the  same 
Is  own  handwriting,  and  requested  the  second  witness  to  sign  as  a 
Qg  wltnesa    Seld,  that  the  execution  was  sufficiently  proven. 

itter  of  the  probate  of  the  will  of  Jeremiah  Palmer.    Pro- 

Underhill,  for  proponent. 

Bennett  (Ellen  J.  Bennett,  of  counsel),  for  Hattie  Clapsad- 

jrs. 

i,  S.  The  paper  propounded  here  as  the  last  will  and 
f  the  deceased  was  entirely  in  the  handwriting  of  the  de- 
was  not  drawn  in  the  ordinary  form  of  a  will,  tfiere  was  no 
Jause  to  the  same,  and  it  is  apparent  that  the  deceased  did 
'  attempt  to  comply  with  the  provisions  of  the  statute.  The 
therefore,  whether  there  has  been  a  substantial  compliance 
ovisions  of  the  statute,  so  as  to  authorize  this  paper  being 
<  probate  as  the  last  will  of  the  deceased.    The  fact,  of 
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course,  that  it  would  be  regarded  as  a  holographic  will,  and  therefore 
unquestionably  represents  the  intention  of  the  testator,  is  entitled  to 
considerable,  weight  in  the  consideration  of  the  matter ;  but,  even  if  it 
represents  the  intention  erf  the  deceased,  the  deceased  cannot  be  supe- 
rior and  above  the  provisions  of  the  statute.  Matter  of  Turell,  i66 
N.  Y.  330,  59  N.  E.  910.  It  seems  to  me,  however,  that  there  are 
facts  in  this  case,  which  do  not  exist  in  the  Turell  Case,  which  justify 
the  admission  of  {his  paper  to  probate  as  the  last  will  and  testament  of 
deceased.  In  substance,  we  have  the  deceased  stating  to  the  first  wit- 
ness that  he  had  written  out  a  paper,  so  that  his  matters  could  be  at- 
tended to  in  case  of  anything  happening  to  him.  This  was,  in  effect, 
a  declaration  that  this  was  his  will.  Next  we  have  the  deceased  de- 
charing  that  he  had  written  the  entire  paper.  This  was,  in  effect,  a 
declaration  that  the  signature  to  tlie  paper  was  his  signature.  And 
next  we  have  a  request  to  this  witness  to  sign  same  as  a  witness.  The 
other  witness  was  not  present  at  this  time,  but  we  have  a  declaraticMi 
to  this  other  witness  that  he  had  made  a  will ;  that  he  had  written  out 
the  same;  and,  further,  a  request  to  the  other  witness  to  sign  it  as  a 
subscribing  wibiess.  This  is  therefore  a  substantial  compliance  with 
fhe  provisions  of  the  statute.  Let  decree  be  entered,  therefore,  admit- 
ting such  paper  to  probate. 
Probate  decreed. 


(42  Mlac  Bep.  471.) 

In  re  BULWINKBL  et  aL 

(Snrrogate's  Court,  Kinga  Comity.    January,  lOOi.) 

L  Tbttbt— Savings  Deposit. 

Decedent,  before  her  death,  deposited  money  In  her  own  name  In  a  sav- 
ings bank  In  tnist  "for  L.,"  and  stated  to  a  relative  that  the  money  was 
on  deposit  in  Ii.'s  name,  bnt  "the  children  will  eventually  get  it."  L.  died 
before  the  decedent,  and,  after  her  death,  decedent  made  further  deposits 
to  the  credit  of  the  account  Held,  that  the  deposit  belonged  to  the  es- 
tate of  L.,  and  not  to  that  of  the  decedent 

In  the  matter  of  the  settlement  of  the  accounts  of  John  M.  Bul- 
winkel  and  John  T.  Davidson,  executors  of  Mary  Ann  Dugard.  De- 
cree of  distribution  entered. 

Edgar  Whitlock,  for  executors. 

George  S.  Ingraham,  for  M.  E.  Hospital. 

John  T.  Bladen,  special  guardian  for  Lillie  M.  Lahey  and  another. 

L.  If.  Fawcett,  for  George  F,  Lahey,  administrator,  etc 

CHURCH,  S.  This  is  one  of  the  class  of  cases  arising  from  the  de- 
posit of  moneys  in  a  savings  bank  in  trust  for  some  person  other  than 
the  depositor.  In  this  case  the  deceased  opened  an  account  in  a  sav- 
ings bank  in  the  name  of  "Mary  Ann  Dugard,  in  Trust  for  Lillie  M. 
Lahey."  Said  Lillie  M.  Lahey  predeceased  the  testatrix,  and  the  fund 
is  chimed  by  her  legal  representative,  and  also  by  the  residuary  legatee. 
Where  a  deposit  of  money  with  savings  institutions  is  made  in  this 
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general  form,  tfie  legal  effect  of  so  ddng  was  correctly  stated  by  me  in 
the  Matter  of  Barefield,  36  Misc  Rep,  745, 74  N.  Y.  Supp.  472 : 

"The  role  of  law  Is  that  where  a  deposit  la  made  In  this  manner,  and  there 
are  no  ctrcomstances  or  facts  explaining  the  same,  It  Is  the  presumption  that 
the  depositor  has  vested  the  title  to  racb  moneys  In  the  beneficiary." 

I  appreciate  that  the  Appellate  Division  has  reversed  that  case  (Mat- 
ter of  Barefield,  82  App.  Div.  463,  81  N.  Y.  Supp.  843),  and  for  some 
reason,  or  no  reason — it  is  immaterial  which — deliberately  ignored  the 
above  language,  misapplied  other  portions  of  the  opinion,  and  stated 
that  a  rule  of  law  had  been  laid  down  by  me  for  which  there  was  no 
precedent;  but  as  the  Appellate  Division,  after  doing  this,  stated  the' 
law  to  be  exactly  as  stated  above,  it  may  be  assumed  to  correctly  ex- 
press the  rule. 

In  the  present  case,  counsel  for  the  residuary  legatee  endeavors  to 
show  by  circumstantial  evidence  that  the  intent  of  the  deceased  was 
not  to  create  an  irrevocable  trust  in  favor  of  the  beneficiary  named  in 
the  account ;  but  it  is  unnecessary  to  consider  whether  this  evidence  is 
stiffident  to  establish  such  intent,  as  it  appears  that  the  deceased  had 
stated  to  one  of  her  relatives  that  "the  children  had  quite  a  snug  little 
sum  in  the  bank.  It  is  in  Lillie's  name  in  trust,  but  the  children  will 
eventually  get  it"  This  statement  is  consistent  with  the  theory  that 
the  deceased  intended  that  this  account  should  be  the  property  of  the 
beneficiary. 

Another  question  arises,  however,  which,  so  far  as  I  have  been  abte 
to  ascertain,  is  without  any  precedent  After  the  death  of  the  benefi- 
ciary named  in  said  account,  it  appears  that  the  testatrix  herein  de- 
posited a  further  sum  in  said  account,  amounting  to  $525.  As  to  this 
money,  the  residuary  legatee  contends  that,  the  beneficiary  having  died, 
from  tiiat  time  the  account  is  not,  as  to  further  transactions,  to  be  re- 
garded as  a  trust  account,  but  the  same  as  if  it  was  an  account  in  the 
name  of  a  fictitious  person,  and  hence  that  such  deposits  remained  the 
sole  property  of  the  depositary.  .  This  does  not  seem  to  be  the  true 
rule.  The  account  being  a  trust  account,  all  deposits  to  its  credit  must 
be  regarded  as  a  part  of  the  trust  funds.  The  entire  amount  of  this 
account  is  therefore  not  to  be  regarded  as  a  part  of  the  residuary  es- 
tate, but  should  be  paid  to  the  administrator  of  Lillie  M.  Lahey,  de- 
ceased.   Let  findings  and  decree  be  prepared  accordingly. 

Decreed  accordingly. 
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(42  Misc.  Rep.  457.) 

In  re  GILL. 

(Snrrogate's  Conrt,  Kings  County.    Jannary,  1004.) 

1.  BxECTJTBix— Accounting— Realty. 

An  executrix  of  an  estate  need  not  account  for  the  realty. 

2.  Same— Sale  to  Pat  Debts. 

Where  the  personal  property  la  Insufficient  to  pay  the  debts,  a  creditor 
has  his  remedy  under  the  statute  by  the  sale  of  decedent's  real  estate. 
8.  Sake— Claim  against  Estate. 

Where  an  executrix  has  a  claim  against  the  estate,  her  Incorporation 
of  It  in  her  account  as  an  admitted  claim,  without  the  same  proof  as  Is 
required  for  other  claims.  Is  insufficient  to  estn'illsh  it 

4  Save— Psesentation   of  Clkius. 

Code  Civ.  Proc.  i  2718:  provides  that  If  a  suit  is  brought  against  an 
executor  on  a  claim  which  has  not  been  presented  within  six  months 
from  publication  of  notice  the  executor  shall  not  be  chargeable  for  any 
asset  he  may  have  paid  on  lawful  claims  before  suit.  An  executrix  ad- 
vertised for  claims  on  October  15th,  and  had  exhausted  all  the  funds  In 
her  hands  by  payment  on  Just  claims  before  April  15th,  though  she  knew 
of  the  claim  of  another  creditor.  This  other  claim  was  rejected  by  her 
when  offered.  May  13th.  Held,  that  the  executrix  was  not  protected  by 
section  2718,  and  the  creditor  was  entitled  to  bis  pro  rata  share  of  the 
personalty. 

In  the  matter  of  the  accounting  of  Hannah  Gill,  executrix  of  Robin- 
son Gill.     Objections  to  account  sustained. 

Warland  &  Warland,  for  executrix. 

CHURCH,  S.  Upon  the  presentation  of  the  account  of  the  exec- 
utrix herein  for  settlement  there  is  objection  to  the  same. 

It  is  contended,  in  the  first  place,  that  the  account  herein  is  incom- 
plete, in  that  the  executrix  should  account  for  the  real  property  be- 
longing to  the  deceased  at  the  time  of  his  death.  I  do  not  think  so. 
Under  the  will  of  the  deceased,  his  entire  personal  property,  after  the 
payment  of  debts,  was  given  to  his  wife.  Under  such  circumstances, 
the  property  passes  directly  to  the  devisee,  and  the  executrix  has  no 
right  to  interfere,  nor  can  an  executrix  be  held  accountable  for  the 
same.  If  the  personal  property  is  insufficient  to  pay  the  debts,  then  a 
creditor  has  his  remedy  under  the  statutory  proceedings  for  the  sale 
of  the  decedent's  real  estate  for  the  payment  of  debts.  The  mere 
fact  that  the  devisee  is  also  named  as  executrix  does  not  alter  the  rela- 
tion of  the  parties  in  the  least. 

The  objections  to  the  claim  of  Andrew  D.  Baird  do  not  seem  to  be 
tenable.  The  evidence  of  Mr,  Baird  is  full  and  complete  that  this 
claim  has  never  been  paid,  and  that  the  deed  which  was  made  to  him 
by  Mrs.  Gill  was  made  for  a  totally  different  purpose. 

The  executrix  in  her  account  states  that  among  the  admitted  claims 
is  one  of  herself  against  the  deceased,  which  amounts  to  nearly  $29,- 
000.  Under  the  provisions  of  the  Code,  an  executor  cannot  thus 
charge  his  estate,  but,  on  the  contrary,  an  executor  must  prove  his 
claim  the  same  as  any  creditor.  The  proof  attempted  to  be  offered 
here  of  this  claim  is  totally  insufficient.    Some  papers  are  offered  in 
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evidence,  which  Mr.  Andrew  D.  Baird,  who  was  formerly  a  partner 
of  deceased,  identifies  as  having  been  in  the  handwriting  of  the  de- 
ceased, and  upon  these  papers  it  is  contended  that  the  executrix's 
claim  is  made  complete.  An  examination  of  these  papers  discloses 
that  they  are  notes  and  memoranda  showing  the  money  advanced  by 
the  executrix,  Hannah  Gill.  Such  notes,  however,  are  not  made  by 
the  deceased  personally,  as,  although  in  his  handwriting,  they  were 
made  in  the  name  of  the  firm  of  which  he  was  a  member,  for  moneys 
advanced  to  the  firm.  There  is  no  evidence  showing  that  in  any  way 
he  specifically  assumed  the  obligation  of  such  notes.  They  are  not, 
therefore,  a  claim  of  the  executrix  in  the  first  instance  against  the  de- 
ceased individually,  but  were  claims  of  herself  against  the  firm  of 
which  the -deceased  was  a  member,  and  if  unable  to  collect  from  the 
firm's  assets  she  could  then  proceed  against  the  estate.  Being  un- 
proved, the  claim  of  the  executrix  is  therefore  disallowed. 

The  remaining  question  is  as  to  whether  the  creditor  in  question  is 
entitled  to  be  paid  anything  on  account  of  his  claim.  It  appears  that 
the  executrix  duly  advertised  for  claimants  to  present  their  claims. 
The  time  for  such  advertising  expired  on  April  15,  1898;  that  the 
claimant's  claim  herein  was  not  formally  presented  and  rejected  until 
May  13,  1898;  and,  there  being  no  offer  to  refer  contained  in  such 
objection,  that  on  May  23,  1900,  suit  was  brought  by  the  claimant  in 
the  Supreme  Court  of  Kings  county  against  such  executrix,  which 
resulted  in  judgment  in  favor  of  the  claimant  on  April  17,  1903. 

Counsel  for  the  executrix  contends  that,  under  the  provisions  of 
section  2718  of  the  Code,  as  the  executrix  herein  has  paid  out  all 
that  she  received  as  executrix  and  more,  to  just  claimants,  that  this 
contestant  is  barred.  The  language  of  such  section  is  as  follows: 
"If  a  suit  be  brought  on  a  claim  which  is  not  presented  to  the  exec- 
utor tM"  administrator  within  six  months  from  the  first  publication  of 
such  notice,  the  executor  or  administrator  shall  not  be  chargeable 
for  any  assets  or  moneys  that  he  may  have  paid  in  satisfaction  of  any 
lawful  claims."  The  evident  purpose  of  this  section  of  the  Code  was 
that  where  an  executor  had  advertised  for  claims,  and  the  period  had 
exjMred,  and  every  person  whom  he  had  reason  to  believe  had  any  just 
claim  against  the  estate  had  presented  their  claim,  and  the  executor 
had,  thereupon,  after  such  period  had  expired,  gone  ahead  and  paid 
such  claims  to  the  extent  of  such  estate,  or  paid  such  claims  and  dis- 
tributed the  balance  among  the  legatees,  that  then  he  should  not  be 
chargeable  for  so  doing,  but  that  the  loss  should  be  borne  by  the  per- 
son who  had  neglected  within  the  period  to  present  his  claim. 

Bearing  in  mind  the  object  which  was  in  view  when  this  provision 
was  framed,  let  us  examine  the  present  matter  under  consideration, 
to  see  if  it  comes  within  the  scope  and  purpose  of  this  section  of  the 
statute.  As  I  have  heretofore  stated,  the  proof  of  the  exact  time 
when  the  contestant's  claim  was  presented  does  not  appear  to  be  spe- 
cifically fixed  as  earlier  than  May  13,  1898,  a  very  short  time  after  the 
time  to  present  claims  had  expired.  But  it  does  appear  that  there 
had  been  brought  to  the  attention  of  the  executrix  the  fact  that  this 
contestant  had  a  claim  against  the  estate,  and  that  it  was  a  matter 
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which  was  in  discussion  between  the  executrix  and  contestant's  attor- 
ney. So  that,  although  the  executrix  may  not  have  had  a  formal  and 
tedhnical  notice  which  the  statute  requires,  she  had  full  knowledge 
of  the  subject.  If  under  these  circumstances,  therefore,  she  had  gone 
ahead  and  deliberately  expended  the  moneys  which  were  in  her  pos- 
session, relying  upon  the  technical  failure  of  the  claimant  to  formally 
get  his  claim  in  shape,  she  would  not  stand  in  a  very  equitable  light 
before  the  court  to  invoke  the  court's  relief.  But  her  own  account 
shows  that,  even  if  the  claimant  had  presented  his  claim  before  the 
expiration  of  six  months,  at  that  time  she  had  expended  all  of  the 
estate  in  the  settlement  of  some  claims  which  had  been  already  pre- 
sented. 

There  is  contained  in  Schedule  B  a  statement  of  claims  of  creditors 
paid  by  the  executrix.  The  total  of  these  claims  as  paid  by  the  exec- 
utrix amoimts  to  $21,693.  An  examination  of  the  vouchers  submit- 
ted by  the  executrix  shows  that  every  one  of  these  claims,  except  one 
oi  $75.  was  paid  within  a  few  months  after  the  advertising  commen- 
ced, in  October,  1897,  and  long  before  April,  when  the  time  of  cred- 
itors to  present  their  claims  had  expired.  Therefore,  if  this  creditor 
had  presented  his  claim  on  the  ist  of  April,  and  it  had  been  rejected, 
and  he  had  gotten  the  judgment  in  question,  there  is  no  doubt  but  that 
the  executrix,  by  reason  of  her  having  gone  ahead  and  paid  these 
claims  before  the  expiration  of  the  six  months,  would  have  been  com- 
pelled to  pay  to  the  contestant  here  the  pro  rata  portion  which  bis 
claim  bore  to  the  entire  assets  of  the  estate,  and  to  permit  the  exec- 
utrix to  evade  the  payment  of  that  sum,  on  account  of  the  technical 
onussion  to  formally  present  a  claim  to  her  within  that  period,  seems 
to  me  to  be  applying  the  statute  to  a  purpose  to  which  it  was  never 
intended. 

In  the  matter  of  Mullon,  145  N.  Y.  98,  39  N.  E.  821,  the  Court  of 
Appeals,  in  referring  to  this  question,  states  as  follows  (page  104,  145 
N.  Y.,  and  page  823,  39  N.  E.) : 

"Wbere  an  executor  or  administrator  proceeding  In  good  faith,  he  being  also 
residuary  legatee,  applies  to  his  own  use  the  assets  remaining  after  having 
paid  all  the  claims  under  the  will  and  all  claims  presented  In  the  usual  course, 
pursuant  to  notice,  he  cannot,  we  think,  be  held  accountable,  except  for  the 
actual  value  of  the  assets  which  formed  a  part  of  the  testator's  estate." 

In  Mayor  v.  Gorman,  26  App.  Div.  191,  49  N.  Y.  Supp.  1026,  the 
court  says,  in  considering  this  section  of  the  Code,  as  follows  (page 
199,  26  App.  Div.,  and  page  1032,  49  N.  Y.  Supp.) : 

"It  is  apparent,  therefore,  that  the  purpose  and  effect  of  the  provision  of 
section  2718,  under  consideration,  are,  while  permitting  the  claimant  to  liqui- 
date his  debt  against  the  estate  without  costs,  to  limit  him  to  such  liquida- 
tion, so  that  the  formal  Judgment  shall  not  be  chargeable  upon  any  assets  or 
moneys  which  the  executors  or  administrators  have  lawfully  paid  out  after 
the  expiration  of  the  statutory  period  of  six  months." 

Jessup's  Surrogate's  Practice  (2d  Ed.)  p.  1014,  in  referring  to  what 
an  executor  or  administrator  has  a  right  to  anticipate  in  regard  to 
persons  ha\'ing  claims,  states  as  follows: 

"If  he  thereafter  distributes  the  assets  to  those  entitled  to  them,  •  •  • 
he  will  not  be  held  accountable  tor  said  distributive  estate  to  a  creditor  who 
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nted  his  claim  nor  took  any  legal  proceeding  to  collect  It  while 
le  In  the  administrator's  hands." 

ill  be  seen  that  all  of  the  decisions  quoted  by  the  executrix 
•n  this  matter  arose  where  the  executor  had  kept  the  funds 
e  in  his  hands  intact  during  the  statutory  period,  and  had 
ited  them  until  after  that  period  had  elapsed.  And  it  is  in 
!,  and  such  only,  that  an  executrix,  it  seems  to  me,  can 
rotection  of  this  section  of  the  Code, 
utrix's  action  in  paying  all  these  claims  in  full  before  the 
>f  the  statutory  period  cannot  be  in  any  way  defended, 
lants  were  entitled  to  present  their  claim,  and  have  the 
ted,  if  necessary,  and  then  receive  their  pro  rata  share  of 
f  the  deceased.  If  the  executrix  chose  to  pay  them  in  full 
It  her  peril,  and  if 'she  is  now  in  trouble  she  has  no  one  to 
lerself  for  the  position  in  which  she  now  is. 
to  me,  therefore,  that  the  contestant  in  this  case  is  entitled 
rata  share  which  the  amount  of  personalty  received  from 
lears  to  all  of  the  debts.  Let  findings  and  decree  be  pre- 
rdingly.    Decreed  accordingly. 


.^••v 
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[Surrogate's  Court,  Orange  County.    January,  1904) 

Tax— Pbopeett  Subject. 

or  devised  and  bequeathed  to  hla  sister  real  estate  worth  fe,500 
onal  property  of  a  value  greater  than  flO.OOO.  Held,  that  under 
Tax  Act  (Laws  1896,  p.  868,  c.  908)  §  220,  providing  for  a  tax  on 
ifer  of  any  property  of  the  value  of  ^500  or  over  by  wUl  or  under 
tate  laws,  and  section  221,  fixing  the  rate  at  1  per  cent,  the  real 
IS  taxablei 

EMFTIONS. 

ermlnlng  whether  a  sister  Is  within  the  exemption  of  Tax  Law 
)03,  p.  165,  c  41)  8  221,  as  to  real  estate  and  personalty  given  her 
rill  of  her  brother,  both  the  real  and  personal  property  must  be 
gether  In  determining  the  value  of  the  property. 

ig  in  the  matter  of  the  assessment  of  the  transfer  tax  on  the 
ithan  M.  Hallock.     Decree  entered  fixing  the  tax. 

■^inn,  for  executors. 

.  Wiggins,  for  State  Comptroller. 

L,  S.  Nathan  M.  Hallock  died  March  2i,  1903.  He  gave 
to  his  sister,  Ella  H.  Worcester,  personal  property  of  the 
►re  than  $10,000.  He  also  devised  to  her  real  estate  of  the 
,500.  The  question  presented  for  consideration  is  whether 
ite  so  given  to  the  sister  is  liable  to  the  transfer  tax.  The 
5es  under  the  amendment  of  1903  to  section  221  of  the  trans- 
(Laws  1903,  p.  165,  c.  41),  which  section  now  reads  as  fol- 

J  or  personal  property,  or  any  beneficial  Interest  therein,  of  a 
than  ten  thousand  dollars  passes  by  such  transfer  to  the  use  of 


:♦;.-•.-♦  -^.     •'.-  . 
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any  father,  mother,  child,  brother  or  sister,  •  *  •  such  transfer  shall  not 
be  taxable  under  this  act  If  real  or  personal  property,  or  any  beneficial  In- 
terest therein,  so  transferred,  is  of  the  ralue  of  ten  thousand  dollars  or  more, 
it  shall  be  taxable  at  the  rate  of  one  per  centum." 

It  is  contended  by  the  State  Comptroller  that  under  this  section  the 
value  of  the  real  estate  and  of  the  personal  property  shall  be  added,  and, 
if  such  value  exceeds  $io,coo,  the  amount  is  taxable  at  the  rate  of  i 
per  cent.  On  the  part  of  the  estate  of  Mr.  Hallock,  it  is  claimed  that, 
if  personal  property  passes  to  the  persons  named  in  the  value  of  $io,ooo 
or  more,  then  it  is  subject  to  the  tax;  that,  if  real  property  of  the  value 
of  $io,coo  or  more  passes  to  those  named,  then  it  is  subject  to  the  tax ; 
but  that  the  values  of  the  real  and  personal  property  are  not  to  be 
added  together,  and  that  each  must  be  excluded  from  the  other  in  de- 
termining the  amount  Section  220  of  the  transfer  tax  act  (Laws  1896, 
p.  868,  c.  908)  imposes  the  tax  in  this  case.    It  reads  as  follows : 

"A  tax  shall  be  and  is  hereby  Imposed  upon  the  transfer  of  any  property, 
real  or  personal,  of  the  value  of  five  hundred  dollars  or  over,  ♦  •  •  when 
the  transfer  is  by  will  or  by  the  intestate  laws  of  this  state,"  eta 

This  is  the  section  which  imposes  the  tax.  Section  221  provides 
for  certain  exemptions,  and  fixes  the  rate.  It  has  been  generally  held 
that  both  real  and  personal  property  are  taken  into  account  under  sec- 
tion 220  in  ascertaining  the  value  of  the  property ;  that  is,  the  values  of 
the  two  kinds  of  property  are  added.  I  think  the  words  "real  or  per- 
sonal" in  section  221  are  to  be  construed  in  the  same  way.  It  is  the 
intention  of  the  law  to  impose  the  tax  00  the  property,  "real  or  per- 
sonal" ;  that  is  to  say,  "of  whatever  kind,"  or  "without  regard  to  its 
cliaracter."  We  are  therefore  to  find  the  value  of  the  property,  whether 
it  be  real  or  personal,  so  that,  if  it  be  part  real  and  part  personal,  we 
must  add  the  value  of  the  real  to  the  value  of  the  personal  to  ascertain 
whether  or  not  the  same  exceed  $10,000,  when  going  to  a  sister,  and, 
if  it  does  so  exceed  $10,000  in  value,  it  is  taxable  at  the  rate  of  i  per 
cent  It  follows,  therefore,  in  this  case,  that  the  $6,500  in  value  of  the 
real  estate  transferred  by  the  will  of  the  testator  to  his  sister  is  taxable 
at  the  rate  of  i  per  cent  An  order  having  heretofore  been  made 
fixing  the  tax  upon  the  personal  property,  and  reserving  the  questic«  as 
to  whether  or  not  the  real  property  is  taxable,  an  order  will  now  be  en- 
tered fixing  the  tax  at  the  rate  of  i  per  cent  upon  the  value  of  the  real 
estate. 

Decreed  acccM-dingly. 
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DING — Indefinite  and  TJnckktain  Complaint — Rekbdt.  'i  •' ' 

.  motion  Is  a  proper  remedy  to  require  a  complaint  to  be  made  mdre  «    .  **^ 

nlte  and  certain,  and  defendants  are  not  limited  to  a  demand  for  a  bill  -  -     <  .  . 
tartlculars. 

—Action    against    Cobfobate    Dibectobs— Misbepbesentations    to 

tcHASEB  OF  Stock.  ^ 

3  an  action  against  directors  or  trustees  of  a  corporation  to  recover  on  **  , 

>unt  of  their  false  and  fraudulent  representations,  by  which  plaintiff 

I  Induced  to  buy  stock  and  refrain  from  selling  the  same,  the  com- 

At  was  framed  for  relief  against  all  the  defendants ;    but  it  did  not  ^      ^ 

w  that  at  all  the  times  therein  mentioned,  all  the  defendants  were  ■  ..   tf 

KJtors,  or  were  connected  with,  or  could  be  made  responsible  for,  the 

ged  false  representations,  and  neither  could  it  be  assumed  therefrom 

t  each  and  every  one  was  a  director  at  each  and  every  time  referred  ^ 

herein.    Held,  that  plaintiff  was  therefore  properly  required  to  malce  " 

complaint  more  definite  and  certain,  by  speciflcally  alleging  which  de- 

lants  were  directors  when  the  alleged  false  reports  or  statements 

e  made,  and  when  plaintiff  purchased  the  stock. 

•"    -      ■     ■  . 

al  from  Special  Term,  New  York  County.  ■  '^.' 

Ml  by  Alice  Viner  against  Thomas  L.  James  and  others  to  re-  "*■-'  •» 

or  the  false  and  fraudulent  representations  of  defendants  as  di-  *    ;• 

or  trustees  of  a  savings  and  loan  association.    Frcxn  an  order  ,    -  *        * 

;  the  complaint  more  definite  and  certain,  and  to  serve  an  amend-  »       ■ 

plaint,  plaintiff  appeals.    Affirmed. 

led  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 

DN,  O'BRIEN,  and  LAUGHUN,  JJ. 

.  F.  Rohan,  for  appellant.  -  -^'      ; 

.  A.  Deshoo,  for  respondents.  '  •  *.  *.l* 

TERSON,  J.    This  is  an  appeal  from  an  order  gp-anting  a  '   .';• 

made  by  the  defendants  to  require  the  plaintiff  to  make  her  •  -' 

int  definite  and  certain.  The  court  below  held,  and  properly, 
i  remedy  invoked  by  this  motion  was  the  correct  one,  and  that 
endants  were  not  limited  to  a  demand  for  a  bill  of  particulars. 
ex  rel.  Crane  v.  Ryder,  12  N.  Y.  433.  The  object  of  the  pres- 
tion  was  to  have  the  complaint,  as  the  court  below  said,  put  in 
lape  that  the  defendants-^all  or  either  of  them — might  plead  to 
ich  a  way  as  they  might  be  advised,  for  the  protection  of  their 
ive  rights.  The  action  is  against  a  number  of  defendants  who 
irectors  or  trustees  of  the  Anglo-American  Savings  &  Loan 
Ltion,  a  corporation  organized  under  the  laws  of  the  state  of 
ork.    It  is  claimed  that  by  reason  of  certain  statements  contained 

ddress  of  the  defendant  James,  one  of  the  directors,  and  by  rea-  ■•J-:.."-    .  *-  *  •!■'?'•  ' 

statements  made  in  addresses  of  other  of  the  directors  at  various- 
md  in  annual  reports  of  the  corporation,  certain  representations 
lade,  which  were  false,  and  that  the  plaintiff,  acting  upon  them, 
shares  of  the  corporation  named,  and,  after  having  bought  those  .  .-  "  *  -  .  -^  -'4 


*  * '  * 

^  ^^' •  "i- 

1" 

ii     i "' 

rL*:i^: 

.••.-  -'  '.'■ 

*  - 

V-'- 

■ri-rp.!.. 

>-.i 

t 

.• .  .- 

•-  » I 


•.* 
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shares,  refrained  from  selling  them  in  consequence  of  false,  fraudulent, 
and  untrue  statements,  upon  which  she  relied.  The  complaint  is 
framed  in  such  a  way  as  to  ask  relief  against  all  of  the  defendants. 
The  indefiniteness  of  the  complaint  in  respect  to  very  substantial  alle- 
gations affecting  the  liability  of  the  defendants  is  apparent  It  is  not 
shown  that  at  idl  the  times  therein  mentioned  all  the  defendants  were 
directors,  or  were  connected  with,  or  could  be  made  responsible  for, 
false  representations,  if  such  representations  were  made.  It  is  true, 
the  complaint  says  that  at  the  times  mentioned  the  defendants  were  di- 
rectors, but  it  is  obvious  from  reading  the  pleading  that  it  cannot  be 
assumed  that  each  and  every  one  of  the  defendants  was  a  director  of 
the  corporation  at  each  and  every  time  referred  to  in  the  complaint. 
We  think,  therefore,  the  court  below  was  right  in  ruling  that  there 
should  be  a  specific  allegation  as  to  which  of  the  defendants  were  di- 
rectors at  the  respective  times  the  alleged  false  reports  or  statements 
upon  which  the  plaintiff  relied  were  put  forth ;  and  so  with  relation  to 
the  times  at  which  the  plaintiff  purchased  her  stock.  It  may  be  that 
such  purchase  was"  made  before  any  of  tiie  statements  or  representa- 
tions were  put  forth  which  the  plaintiff  claims  to  be  false ;  and,  further 
than  that,  as  each  defendant  is  sought  to  be  made  liable  for  his  own 
fraudulent  statement  or  representation,  he  should  be  connected  -by 
positive  allegation  with  representations,  responsibility  for  which  is 
sought  to  be  charged  upon  him. 

We  think  the  order  should  be  affirmed,  with  $io  costs  and  disburse- 
ments.   All  concur. 


(92  App.  Dlv.  506.) 

MAHON  T.  DIMB  SAV.  BANK  OF  BROOKLTN. 

(Supreme  Court,  Appellate  DItIbIoii,  First  Department    March  25, 1901.) 

1.  Guts  Causa  Moktib. 

Wbere  one  who  was  HI  stated  that  she  was  "going  to  die,"  and  handed 
another  a  number  of  bankbooks,  saying,  "Bury  me  out  of  this,  and  what- 
ever is  left  la  yours,"  there  was  a  good  gift  causa  mortis. 

2,  Sahb— Outs— Idkntitt  of  Pbofibtt.  Deuvkhbd — Evidence. 

On  an  issue  as  to  whether  a  certain  bankbook  had  been  included  among 
a  number  of  bankbooks  which  were  the  subject  of  a  gift  causa  mcHrtls, 
evidence  considered,  and  held  sufficient  to  show  that  sncb  was  the  case. 

Van  Brunt  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Mary  E.  Mahon,  as  administratrix  de  bonis  ncm,  etc.,  of 
Annie  Colwell,  against  the  Dime  Savings  Bknk  of  Brooklyn.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHUN,  JJ. 

C.  N.  Bovee,  for  appellant. 
•     Edward  Hymes,  for  respondent 

Mclaughlin,  J.  This  action  was  brought  to  recover  a  balance 
due  to  the  plaintiff's  intestate,  Annie  Podmore,  which,  at  the  time  of 

1 1.  See  6ift%  toL  24,  Cent  Dl<.  {|  136, 148. 
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she  had  on  deposit  with  the  defendant  under  the  name  of  ''*  .      ' 

well.    The  action  was  originally  brought  by  John  Podmore,  ■  ;. 

;trator,  but  subsequent  to  its  commencement  he  died,  and  the  *J..  • 

as  substituted  as  administratrix  de  bonis  non.    The  answer,  ,  ■  ~    '^.     .  , 

ler  defenses,  alleged  a  gift  causa  mortis  by  Annie  Podmore  .^  ."'. 

idget  Reilly,  and  payment  by  the  bank  to  her  of  the  amount  .•.'•»• 

a  recovery  was  sought.    At  the  trial  the  facts  were  undis-  *  •  '. 

after  the  death  of  Mrs.  Podmore  Mrs.  Reilly  presented  the  _^' 

which  Uie  defendant  had  issued  to  Mrs.  Podmore,  and  de-  *■     ^ 

ayment  of  the  money  represented  thereby,  and  that  after 

>tiations  such  sum  was  paid  to  her ;  but  it  was  insisted  on  the  ^^ 

e  plaintiff  tliat  there  was  no  legal  justification  for  this  pay- 

aring  upon  this  claim,  at  the  conclusion  of  the  trial  two  ques-  •    ^..* 

;  submitted  to  the  jury:    (i)  Whether  there  was  a  gift  of  . 

)ok  and  money  represented  thereby  to  Mrs.  Reilly ;  and  (2) 
lie  evidence  established  the  identity  of  the  book  in  question 
those  given.    The  jury  found  for  the  plaintiff,  and  defendant 

led.  *| 

le  subject  of  the  gift  the  defendant  read,  under  a  stipulation,  „ 

ony  given  by  a  Mrs.  Catherine  Hurst  in  an  action  in  which  -  ••'  - 

it  represented  by  another  passbook  was  involved.     She  there  •  ;, 

n  substance,  that  she  was  acquainted  with  Mrs.  Reilly,  and 
vith  Mrs.  Colwell  in  her  lifetime ;  that  on  the  22d  of  Novem- 
she  was  at  Mrs.  Reilly's  house,  and  there  saw  Mrs.  Colwell, 
then  very  sick;  that  Mrs.  Reilly,  assisted  by  herself  and  a 
den,  changed  Mrs.  Colwell's  clothes,  and  as  they  did  so  they 
reted  about  her  waist  a  bag  in  which  there  were  a  number  of 
! ;  that  Mrs.  Reilly  then  said  to  Mrs.  Colwell,  "  'Now  you  are 
and  she  replied,  'Yes,  I  am  going  to  die,'  and  she  then  handed 
ly  the  bankbooks  which  were  in  the  bag,  at  the  same  time 
lury  me  out  of  this,  and  whatever  is  left  is  yours.' "  The 
thus  made  by  Mrs.  Hurst  was  fully  corroborated  by  a  wit- 
uced  at  the  trial — Mrs.  Madden — who  stated  that  she  was  .;"P' 

I  the  occasion  referred  to  by  Mrs.  Hurst,  and  heard  the  con- 
related  by  her;  that  she  saw  the  bag,  and  saw  the  intestate  '  V» 
>ankbooks  from  it  and  give  them  to  Mrs.  Reilly.     She  re-  ^: 
;  conversation  which  then  took  place  between  the  deceased  ♦•*"  •v>*** 
"    "      -'  "                                                                                                      -"        ^  ^  M- 
tnew  she  was  sick.    Mr8.  Reilly  said,  'You  are  pretty  slCk,  Anntle,'                             f  **  "flh,  *•  -   .*      j-'' 
Id,  'Yes.'    She  sat  up,  and  she  says,  'Yes,  I  am  pretty  sick.'    She                              ''■fijV  •■'■     —  ~    *"''   ' 
ok  I  am  dying.'    So  she  says:    'This  Is  all  I  hare.    I  give  you  this.                              •  '*  '  '£^ 
iry  me  out  of  this,  and  what  Is  left  la  yours.'    As  she  made  that                             "^          ' 


:  »•  *: 


.^'- 


Reilly  as  follows : 

iry  me  out  or  tnis,  ana  wnat  is  lert  is  yours.'    as  she  made  that  "^^^^t      '  4'*    "•    -^'^   "- 

she  banded  the  bundle  of  books  to  Mrs.  Reilly.     Mrs.  Hurst  was  ■'"'^/■^Vv    .  •.  ««    *• 

the  same  room,  and  she  could  hear  what  was  said."  ".  •.•-*  ~*  .  ♦.  '  •  ''•'">  "•  • 

«ro  witnesses  were  seemingly  disinterested.    Their  testimony  .y      :.  ».?•".* ^'?^.  •  ' 

itradicted,  and  there  is  nothing  which  tends  in  the  slightest  '.'V-  *'••    '*'  •''  i' 
render  the  same  suspicious,  or  to  indicate  that  their  state-  ' J^   ' .'    ■",.','.,.*"■■   c 

re  not  true.    Assuming,  therefore,  that  the  book  in  question  '  \  •'-  •" '  ?^.^-.^.  *", .  » 


jf  those  then  and  there  delivered  by  Mrs.  Colwell  to  Mrs. 
think  what  was  said,  in  connection  with  the  delivery,  con- 
valid  gift  causa  mortis.    This  was  the  view  entertained  by  .  .    •;* . 
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this  court  in  Podmore  v.  South  Brooklyn  Savings  Institution,  48  App. 
Div.  218,  62  N.  Y.  Supp.  961,  where  Barrett,  J.,  said; 

"There  was  no  reserration  or  limitation  attached  to  the  gift  It  waa  abso- 
lute and  unconditional.  It  has  been  repeatedly  held,  both  In  England  and  in 
this  countiy,  that  words  of  similar  Import  to  those  here  used,  Take  these 
books,  and  bury  me  out  of  them,  and  what  is  left  out  of  It  Is  yours,'  do  not 
limit  or  place  a  condition  upon  the  gift  They  simply  impose  upon  the  donee 
a  trust  duty  to  pay  the  expenses  of  the  donor's  funeral.  Hills  v.  Hills,  8  M. 
A  W.  401 ;  Bourts  v.  Ellis,  17  Beav.  121 ;  Blount  v.  Burrow,  4  Bro.  Ch.  C.  72 ; 
Glougb  ▼.  Clough,  117  Mass.  88;  Pierce  t.  Boston  Barings  Bank,  129  Mass. 
425  [37  Am.  Rep.  371] ;  CurUs  v.  Portland  Savings  Bank,  77  Me.  161  [52  Am. 
Rep.  750]." 

On  the  subject  of  the  identification  of  the  books  the  evidence  is 
equally  satisfactory.  Mrs.  Madden  testified  that  after  the  books  were 
taken  fran  the  bag  and  delivered  by  the  deceased  to  Mrs.  Reilly  she 
put  them  in  a  chiffonier  top  drawer,  and  two  days  later  she  saw 
Mrs.  Reilly  take  the  books  from  the  drawer  where  she  put  them,  and 
give  them  to  a  Mr.  Berg ;  that  Mr,  Berg  gave  a  receipt  for  the  bot^, 
which  specified  each  book  and  its  number ;  that,  Mrs.  Reilly  being  un- 
able to  read  or  write,  the  witness  checked  off  the  books  specified  in 
the  receipt,  and  there  was  a  Dime  Savings  Bank  book  in  the  list ;  that 
this  book,  with  the  others,  was  taken  away  by  Mr.  Berg.  Mrs.  Reilly 
testified,  without  objection,  that  on  the  22d  of  November  (this  was  the 
day  Mrs.  Madden  and  Mrs.  Hurst  testified  the  books  were  delivered  to 
Mrs.  Reilly)  she  put  the  "bundle  of  books"  in  the  drawer,  and  did  not 
take  them  therefrom  until  the  24th,  when  she  delivered  them  to  Mr. 
Berg,  and  he  gave  her  a  receipt  for  them,  which  she  had  lost.  Mr. 
Berg  testified  that  he  was  an  attorney  at  law,  and  on  the  24th  of  No- 
vember, in  response  to  a  communication  from  Mrs.  Reilly,  he  called 
upon  her,  and  she  then  took  from  the  top  drawer  of  a  chiffonier  a 
bundle  of  bankbodcs,  and  delivered  them  to  him;  that  he  examined 
them,  and  gave  a  receipt  for  them,  in  which  he  specified  each  book  and 
its  number;  that  one  of  the  books  was  the  one  in  question;  that  its 
number  was  204,583;  that  this  book  was  delivered  by  him  to  the  de- 
fendant, and  he  received  the  money  represented  by  it.  He  was  cor- 
roborated by  some  of  the  officers  of  the  bank  as  to  delivery  of  the  book 
and  payment  of  the  money.  The  bank  was  unable  to  produce  the 
original  book,  but  the  fact  that  the  same  was  delivered  to  it  by  Berg 
was  not  disputed.  We  have,  therefore,  taking  all  the  testimony  to- 
gether, evidence  satisfactorily  identifying  the  book  issued  by  the  de- 
fendant to  Annie  Podmore  under  the  name  of  Annie  Colwell  as  one 
of  the  books  delivered  by  her  to  Mrs.  Reilly  on  the  22d  of  November. 
If  I  am  correct  as  to  the  force  to  be  accorded  to  the  evidence  above 
alluded  to,  then  we  have  a  valid  gift  causa  mortis  of  the  book  in  ques- 
tion to  Mrs.  Reilly,  and  the  defendant  was  not  only  justified,  but  was 
legally  obligated,  to  pay  to  her  the  money  represented  by  the  book, 
and  could  not  be  thereafter  compelled  to  again  pay  the  same  to  Mrs. 
Colwell's  estate. 

The  finding  of  the  jury  is  against  the  weight  of  evidence,  and  for 
that  reason  the  judgment  and  order  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event  All  concur, 
except  VAN  BRUNT,  P.  J.,  who  dissents. 
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(9e  App.  DlT.  22a) 

WINGERT  V.  KUAKADBR  et  aL 

(Snprame  Gonrt,  Appellate  DivlBion,  Dlrst  Department    March  11,  1904.) 

1.  INDEFXNDEHT  CONTBACTOBa— DUTT  OF  EUFLOTXB. 

Defendanta,  who  bad  employed  Independent  contractors  to  install  ma- 
dilnery  for  a  piano  factory,  were  under  no  obligation  to  erect  a  scaffold 
necessary  for  tbelr  nse  In  that  work. 

2.  Sakk— Masteb  ard  Sutart— Appuancs— Labos  Law. 

Where  defendants  bad  employed  Independent  contractors  to  Install  ma- 
cblnei7  In  a  piano  factory,  and  agreed  to  furnisb  two  workmen  to  assist 
tbem,  and  in  tbe  coarse  of  the  work  tbe  defendants'  foreman  directed  tbe 
workmen  to  erect  a  scaffold,  witbont  any  directions  as  to  tbe  metbod  of 
doing  so,  defendants  did  not  furnisb  or  erect  tbe  scaffold,  so  as  to  render 
tbem  liable  for  an  injury  to  one  of  tbe  workmen,  under  Labor  Law  (Laws 
1S97,  p.  467,  c  416)  {  18,  providing  tbat  a  person  directing  anotber  to  per- 
form labor  in  altering  a  building  sball  not  furnisb  or  erect  unsafe  or  un- 
suitable scaffolding  tberefor. 

O'Brien  and  Hatcb,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Erwin  W.  Wingert  against  David  Krakauer  and  another. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendants  appeal.    Reversed.     See  78  N.  Y.  Supp.  664. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Chas.  C.  Nadal,  for  appellants. 
Henry  Escher,  Jr.,  respondent 

INGRAHAM,  J.  The  action  is  to  recover  the  damages  sustained 
by  reason  of  the  collapse  of  a  scaffold  built  by  the  plaintiff  and  a  fellow 
workman,  and  used  to  install  machinery  in  a  factory  which  was  being 
fitted  up  by  tjie  defendants.  Upon  the  former  trial  the  complaint  was 
dismissed  upon  the  plaintiff's  case,  which,  upon  an  appeal  to  this  court, 
was  reversed.  76  App.  Div.  34,  78  N.  Y.  Supp.  664.  Upon  the  new 
trial  the  question  of  the  defendants'  negligence  was  submitted  to  the 
jury,  who  found  a  verdict  for  the  plaintiff,  and  from  the  judgment 
thereon  entered  and  from  the  order  denying  the  motion  for  a  new  trial 
the  defendants  appeal. 

Upcwi  the  former  appeal  the  only  question  discussed  in  the  prevailing 
opinion  was  whether  section  18  of  the  labor  law  (chapter  415,  p.  467, 
I^ws  1897)  applied  to  a  scaffold  such  as  that  erected  by  the  plaintiff. 
It  was  there  said : 

"Tbe  main  question  presented  by  tbls  appeal,  therefore,  is,  did  tbe  changes 
which  were  being  prosecuted  In  the  defendants'  factory  constitute  the  same 
an  alteration,  within  the  meaning  of  the  labor  law?  *  *  *  It  Is  certainly 
DO  greater  stretch  of  construction  to  hold  tbat  placing  machinery  within  a 
room  In  a  building,  and  attaching  the  same  firmly  to  the  celling,  constitutes 
an  alteration  of  such  room,  than  to  bold  tbat  a  ship  upon  tbe  ways  is  a 
structure  wltbln  the  meaning  of  tbe  statute.  *  *  *  It  is  not  possible  to 
say  that  wben  this  room,  bare  as  it  stood,  bad  appliances  firmly  fastened  to 
its  celling  tot  tbe  purpose  of  supporting  heavy  shafting,  It  waa  not  altered. 
It  was  being  transformed  from  a  bare  room  Into  a  place  for  the  manufacture 
of  pianos,  and  it  was  in  a  literal  sense  altered  to  meet  tbe  requirements  of 
tbe  business  expected  to  be  carried  on.  •  ♦  •  But  where  tbe  alteration  la 
of  sucb  a  character  as  requires  tbe  use. of  scaffolding  to  effect  It;  ttien  such 
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case  Is  fairly  brought  within  the  terms  of  the  statute,  as  It  constitutes  the 
use  of  a  structure  In  the  alteration  for  which  the  act  provides,  and  the  neces- 
sity immediately  arises  for  the  protection  of  life  and  Hmb,  which  is  the  pri- 
mary purpose  to  be  accomplished.  We  think,  therefore,  that  the  labor  law 
applies  to  this  case,  and  that  the  alteration  brings  It  fairly  within  the  terms 
of  the  statute ;  certainly  within  a  liberal  interpretation,  which  the  courts  are 
bound  to  apply  In  construing  it  If  these  views  are  sound,  it  necessarily  fol- 
lows that  the  court  erred  in  dismissing  the  complaint" 

In  determining  the  question  presented  upon  this  appeal  we  are  there- 
fore to  assume  that  section  i8  of  the  labor  law  applied  to  such  a  scaf- 
fold as  was  here  used.  Assuming,  therefore,  that  this  provision  of  the 
labor  law  applies,  we  are  now  to  determine  whether  the  facts  proved 
upon  this  trial  are  sufficient  to  justify  the  jury  in  finding  that  these 
defendants  were  guilty  of  a  failure  to  perform  the  duty  imposed  upon 
them  by  this  statute."    Section  i8  of  the  labor  law  provides  that : 

"A  person  employing  or  directing  another  to  perform  labor  of  any  kind  in 
the  erection,  repairing,  altering  or  painting  of  a  house,  building  or  structure, 
shall  not  furnish  or  erect  or  cause  to  be  furnished  or  erected  for  the  pgr- 
formance  of  such  labor,  scaffolding,  hoists,  stays,  ladders  or  other  mechanical 
contrivances  which  are  unsafe,  unsuitable  or  Improper  and  which  are  not  so 
constructed,  placed  and  operated  as  to  give  proper  protection  to  the  life  and 
limb  of  a  person  so  employed  or  engaged." 

And  the  first  question  presented  is  whether  these  defendants  did  "fur- 
nish or  erect  or  cause  to  be  furnished  or  erected  for  the  performance 
of  such  labor,  scaffolding,  hoists,  stays,  ladders  or  other  mechanical 
contrivances  which  are  unsafe,  unsuitable  or  improper  and  which  are 
not  so  constructed,  placed  and  <^)erated  as  to  give  proper  protection  to 
the  life  and  limb  of  a  person  so  employed  or  engaged." 

The  plaintiff,  testifying  on  his  own  behalf,  explained  the  circum- 
stances under  which  this  scaffolding  was  constructed.  The  accident 
happened  January  9,  1899.  The  plaintiff  had  been  employed  by  the  de- 
fendants in  their  factory  from  1891  to  1899,  originally  as  a  porter. 
He  subsequently  operated  a  machine,  and  worked  as  a  joiner  and 
planed  off  boards.  At  the  time  of  the  accident  the  defendants  were 
engaged  in  moving  their  factory  from  126th  street  to  1326.  street. 
About  a  week  before  the  accident  the  plaintiff  was  directed  to  go  up 
to  the  new  factory  at  I32d  street  to  place  there  the  machinery  necessary 
for  use  in  their  business.  While  at  work  in  the  new  factory  he,  with 
the  other  workman,  was  under  the  general  charge  of  a  foreman  named 
Pickert,  who  was  foreman  of  machine  workers  and  case  makers.  The 
plaintiff  worked  a  week  in  the  new  factory  before  the  accident  Dur- 
ing that  time  he  helped  to  build  scaffolds  used  in  installing  the  ma- 
chinery. The  Saturday  before  the  accident  Pickert  instructed  the 
plaintiff  to  build  a  scaffold  for  placing  in  position  certain  shafting 
and  pulleys  in  the  new  factory.  Pickert  told  the  plaintiff  what  he 
wanted  the  scaffold  for,  and  where  it  was  to  be  placed,  and  these  di- 
rections were  given  to  one  Tempe  and  the  plaintiff.  That  was  the 
only  direction  that  the  foreman  gave.  The  plaintiff  and  Tempe  then 
selected  beams  from  some  lumber  that  was  upon  the  premises,  and  set 
them  up  from  the  floor  to  the  ceiling,  nailing  them  to  the  ceiling,  and 
fastening  them  at  the  floor  with  small  blocks.  After  these  uprights 
were  in  place  and  fastened  to  the  ceiling  and  floor,  they  nailed  cross- 
pieces  to  these  beams.    Then  the  plaintiff  and  Tempe  asked  Pickert 
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for  the  wood  to  finish  the  scaffold,  and  he  told  them  to  take  the  wood 
that  was  in  the  next  room.  The  plaintiff  then  went  in  to  see  what 
wood  was  there,  and  found  a  lot  of  old  flooring  and  old  partition 
about  five  inches  wide  and  seven-eighths  of  an  inch  thick.  One  side 
of  this  lumber  was  painted.  There  were  about  200  pieces  of  lumber 
in  the  room.  The  witness  picked  out  some  of  this  stuff  for  cross- 
pieces,  and  examined  it  to  see  if  it  was  solid,  and  then  he  and  Tempe 
sawed  this  selected  lumber  into  proper  lengths.  Tempe  and  the  plain- 
tiff then  nailed  to  the  uprights  the  lumber  that  they  had  sawed,  but 
neglected  to  put  in  braces  on  the  crossbeams.  There  was  a  brace  at 
either  end  of  the  scaffold.  They  then  proceeded  to  place  boards  on 
tc^  of  the  crosspieces.  This  scaffold  was  finished  on  Saturday  even- 
ing, and  no  more  work  was  done  on  that  day.  Some  time  on  Sat- 
urday, Pickert  was  present,  and  plaintiff  asked  him  whether  the  scaf- 
fold "was  strong  enough,  and  Pickert  said,  "The  scaffold  is  strong 
enough."  On  Monday  morning,  when  the  men  went  to  woric,  they 
took  boards  and  screwed  them  on  the  ceiling,  and  on  the  boards  they 
screwed  the  "hangers,"  with  a  hook  upon  which  a  shaft  was  to  run. 
In  the  afternoon  the  men  had  completed  that  work,  and  got  the  hangers 
up  all  ready  to  put  the  shafting  on.  There  were  then  two  machinists, 
Tempe  and  the  witness,  engaged  in  this  work.  When  the  shafting 
was  lifted  upon  the  scaffold  to  hs  put  in  place,  Pickert,  the  foreman,  and 
a  man  named  Lindstrom  were  present,  having  been  requested  to  help 
place  the  shaft  in  position.  This  shaft  was  placed  upon  the  scaffold 
with  the  pulleys  that  were  to  be  attached  to  it  Then  Pickert  and 
Lindstrom,  the  two  machinists,  Tempe,  and  the  plaintiff  went  up  on 
the  scaffold,  and  started  to  put  the  shafting  and  the  pulleys  on  the 
hangers.  As  they  started  to  lift  up  the  shafting  one  of  the  crosspieces 
upon  the  scaffold  broke,  the  whole  scaffold  collapsed,  and  the  plaintiff 
received  injuries  which  resulted  in  a  portion  of  his  I^  being  ampu- 
tated. 

Upon  cross-examination  the  plaintiff  testified  that  he  had  worked  at 
planing  and  joining  wood  for  about  five  years  before  the  accident,  op- 
erating machines  in  which  steam  power  was  used ;  that  the  wood  that 
was  used  in  the  construction  of  this  scaffold. had  been  brought  by 
the  defendants  from  their  old  factory,  and  the  shafting  that  was  put 
up  was  shafting  that  had  been  u£ed  in  the  old  factory ;  that  Tempe  and 
the  plaintiff  built  the  scaffold,  and  themselves  adopted  the  method  and 
the  materials  that  were  used ;  that  there  was  plenty  of  lumber  in  the 
room  from  which  the  plaintiff  selected  what  he  used,  and  the  only  direc- 
tions that  were  given  to  the  plaintiff  and  Tempe  by  either  the  foreman 
or  the  machinists  was  that  the  plaintiff  and  Tempe  should  build  the 
scaffold ;  that  there  was  no  direction  f rc»n  either  the  foreman  or  from 
any  one  else  as  to  how  the  scaffold  should  be  built — ^that  was  left  to  the 
plaintiff  and  Tempe ;  that  they  were  simply  directed  by  Pickert  to  build 
the  scaffold,  and  to  take  the  lumber  for  that  purpose  from  the  next 
room ;  that.  "I  only  know  that  he  told  us  that  we  should  build  tfie  scaf- 
fold, and  that  we  should  take  wood  from  inside ;  that  is  what  I  know ; 
inside  was  the  third  rocrni  I  have  spoken  of;"  and  that  after  having 
received  this  instruction  the  plaintiff  said,  "Now,  we  have  to  build  a 
scaffold,"  to  which  Tempe  acceded. 
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The  plaintiff  also  called  one  of  the  machinists  engaged  in  installing 
this  machinery,  who  was  not  in  the  employ  of  the  defendants,  and  who 
testified  that  he  observed  the  pile  of  lumber  from  which  the  timbers 
were  taken  for  the  construction  of  this  sr.?.ffold,  and  that  there  was 
plenty  of  lumber  there  from  which  to  build  the  scaffold ;  that  he  no- 
ticed the  scaffold  after  it  was  built,  and  that  it  looked  all  right  to  him. 
Other  witnesses  called  by  the  plaintiff  also  testified  that  there  was 
plenty  of  lumber  upon  the  premises  to  build  the  scaffold,  of  all  kinds 
of  length,  width,  and  thickness,  and  that  there  was  old  lumber  and 
new  lumber.  The  phintiff  also  called  an  expert,  who  testified  Hat  he 
was  familiar  with  scaffold  building,  and  that  this  scaffold  as  erected 
was  not  strong  enough  for  the  weight  that  was  placed  upon  it ;  that 
it  was  capable  of  holding  only  about  6oo  pounds ;  that  if  upon  such 
a  scaffold  six  men  were  placed,  averaging  in  weight  about  150  pounds, 
a  shafting  consisting  of  a  steel  rod,  being  2'*/^«  of  an  inch  in  di- 
ameter, and  about  18  feet  long,  with  three  pulleys,  the  aggregate 
weight  of  the  shaftings  and  pulleys  being  1,000  pounds,  it  would  fall'; 
that  to  make  such  a  scaffold  safe  for  such  a  weight  the  crosspiece,  in- 
stead of  being  seven-eighths  by  four  and  a  half  inches,  should  have 
been  at  least  seven-eighths  by  nine  inches,  and  that  with  such  additions 
the  scaffold  would  have  been  safe ;  that  if,  instead  of  having  a  plank 
nine  inches  wide,  they  had  used  two  planks,  each  about  five  or  five  and 
a  half  inches,  one  under  the  other,  that  would  have  had  sufficient 
strength  to  carry  2,000  pounds. 

After  the  collapse  of  the  scaffold,  it  was  ascertained  that  one  of  the 
pieces  of  timber  used  to  brace  it  had  a  large  knot  in  it ;  that  this  piece 
of  timber  was  brc^en  across  the  knot,  and  that  the  nails  used  to  hold 
the  scaffold  and  bracings  t(^ether  had  been  pulled  out.  Pickert,  who 
has  been  described  as  the  foreman,  testified  that  the  installation  of 
tfiis  machinery  was  under  the  direction  of  the  machinists,  who  were 
not  in  the  employ  of  the  defendants ;  that  he  did  not  at  any  time  tell 
the  plaintiff  to  build  the  scaffold;  that  he  gave  no  instructions  as  to 
how  the  scaffold  should  be  built ;  tibiat  he  did  not  know  who  built  it,  and 
did  not  see  it  built;  that  there  was  a  qujmtity  of  lumber,  much  more 
than  was  used  to  build  the  scaffold  or  necessary  for  that  purpose,  on 
the  premises;  that  just  before  the  accident  he  was  in  the  building, 
when  one  of  the  machinists  came  and  asked  for  two  men  to  help  lift 
the  shafting;  that  the  witness  went  down  into  the  basement,  and  in- 
structed two  men  working  there  to  go  up  and  help ;  that  one  of  them 
went  with  the  witness  to  the  scaffold ;  that  when  he  arrived  there  the 
plaintiff  and  two  other  men  were  working  out  on  the  scaffold,  and  he 
went  up  to  assist  them ;  that  none  of  the  men  asked  him  whether  the 
scaffold  was  strong  enough,  and  that  he  did  not  tell  any  one  that  it 
was ;  that  neither  of  the  defendants  nor  any  one  acting  for  them  gave 
any  directions  as  to  how  this  machinery  was  to  be  installed ;  that  the 
plaintiff  and  Tempe  were  directed  to  assist  the  machinists,  who  were 
working  under  an  independent  contractor,  who  had  made  a  contract 
to  install  this  machinery;  that  he  saw  the  scaffold  after  it  was  built, 
and  before  the  shafting  was  put  on  top  of  it,  and  that  he  saw  how  it 
was  built,  and  what  material'  was  in  it,  and  that  it  looked  all  right  and 
perfectly  safe  to  him;  that  before  he  got  to  the  scaffold  the  plaintiff 
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and  other  men  were  upon  it,  and  had  placed  upon  it  the  shafting  and 
pulleys ;  that  just  before  the  scaffold  collapsed  the  men  started  to  lift 
up  the  shafting  to  put  it  in  place,  and  as  the  shafting  was  being  lifted 
up  the  scaffold  collapsed. 

The  machinist  who  had  made  the  contract  with  the  defendants  to  in- 
stall this  machinery  testified  that  he  made  a  verbal  agreement  with 
the  defendants  in  regard  to  moving  and  placing  some  machinery  for 
them ;  that  the  understanding  was  that  he  was  to  move  the  machinery 
from  the  old  factory  into  the  new  one;  that  he  was  to  furnish  two 
good  men  and  the  material  that  was  needed ;  that  he  was  to  do  what 
die  defendants'  foreman  proposed  to  do,  so  as  to  get  it  running  in 
proper  shape,  so  that  he  was  to  set  up  the  machinery  in  the  new  fac- 
tory; that  the  defendants'  men  were  working  along  with  his  men; 
that  he  had  to  set  the  shafting  where  the  defendants  wanted  it,  and 
that  he  v/as  to  do  as  defendants'  foreman  directed  him  to  do;  that 
nothing  was  said  about  the  building  of  the  scaffold  for  the  purpose  of 
putting  up  any  shaftings;  that  the  witness  sent  two  machinists  to  do 
the  work ;  that  the  defendants  or  their  foreman  had  directed  where  the 
machinery  was  to  be  placed,  and  the  machinists  employed  by  the  wit- 
ness decided  as  to  the  way  in  which  it  should  be  set  up ;  that  in  set- 
ting up  machinery  of  that  kind  scaffolding  was  ordinarily  used ;  that 
the  machinists  employed  by  the  witness  to  work  upon  this  job  were  old 
experienced  millwrights,  and  had  built  scaffolds  while  in  the  witness' 
employ,  which  had  been  four  or  five  years  before  the  accident ;  that  it 
was  part  of  the  machinists'  work  to  build  scaffolds  when  necessary  in 
putting  up  machinery. 

The  defendants  moved  to  dismiss  the  complaint,  which  was  denied. 

Assuming  that  this  provision  of  the  labor  law  to  which  attention  h«is 
been  called  was  applicable,  the  question  first  presented  is  whether  or  not 
it  was  the  duty  of  the  defendants  to  furnish  a  scaffold  for  the  work 
that  was  thus  being  done,  or  whether  they  actually  assumed  to  furnish 
such  a  scaffold,  which  was  unsafe  and  in  violation  of  the  law.  They 
had  made  a  contract  with  the  machinists  to  install  this  machinery. 
They  furnished  workmen  to  help  the  machinists  who  were  engaged  in 
performing  that  contract.  While  these  men  were  thus  employed  help-: 
ing  the  machinists,  defendants'  foreman  directed  the  men  to  build  a 
scaffold,  and  also  directed  them  to  use  the  timber  on  the  premises, 
and  the  plaintiff  and  his  fellow  workman  proceeded  with  this  work. 
The  workmen  selected  the  timber  to  be  used,  and  determined  them- 
selves upon  the  character  of  the  scaffold  and  the  manner  of  construct- 
ing it,  and  they  completed  the  scaffold  without  any  interference  in 
any  way  by  either  the  defendants  or  their  foreman'.  The  plaintiff's 
evidence  tends  to  show  that  the  scaffold  that  he  constructed,  assuming 
that  it  had  been  sound  timber,  was  not  sufficient  to  hold  the  weight 
that  was  placed  upon  it  But,  so  far  as  appears,  neither  the  defendants 
nor  their  foreman  had  any  knowledge  as  to  the  weight  that  it  was  ex- 
pected to  bear  or  the  manner  in  which  it  was  to  be  used.  The  defend- 
ants did  not  undertake  to  provide  scaffolds  for  use  in  installing  ^is 
machinery.  They  were  not  putting  it  in  place.  They  had  made  a  con- 
tract with  the  machinists  to  do  that  work,  and  their  employes,  the  plain- 
tiff, Tempe,  and  Pickert,  were  there  to  assist  the  machinists  when  they 
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required  assistance;  and  while  at  this  work  they  undoubtedly  were 
under  the  orders  of  Pickert,  but  when  Pickert  directed  them  to  build 
the  scaffold  to  assist  the  machinists,  who  were  acting  under  an  inde- 
pendent contract,  he  was  simply  directing  them  to  assist  the  independ- 
ent contractor,  and  not  directing  how  the  independent  contractor 
should  do  his  work,  or  furnishing  either  the  plaintiff  or  the  independent 
contractor  with  a  scaffold.  There  was  no  obligation  upon  the  defend- 
ants to  provide  this  scaffold  for  the  men  who  were  engaged  in  install- 
ing this  machinery,  nor  did  the  defendants  assume  such  an  obligation ; 
and  when  the  plaintiff  and  Tempe  undertook  to  build  this  scaffold,  and, 
with  plenty  of  materials  there  to  construct  it  properly  and  safely,  de- 
termined for  themselves  the  method  of  construction,  without  direction 
from  either  the  defendants  or  their  foreman  as  to  how  it  should  be 
constructed  or  as  to  the  materials  to  be  used  in  its  construction,  it  cer- 
tainly cannot  be  said  that  these  defendants  built  the  scaffold  or  fur- 
nished it  for  the  plaintiff's  use.  So  far  as  appears,  the  plaintiff  and 
Tempe  knew  as  much  about  scaffold  building  as  either  the  defendants 
or  Pickert,  their  foreman.  The  machinists  who  were  at  work  in  the 
building  were  ccwnpetent  men,  and  used  to  the  business  of  constructing 
scaffolds  for  use  in  installing  machinery.  They  certainly  knew  much 
more  about  it  than  either  the  defendants  or  their  foreman.  As  the  ac- 
cident was  caused  by  the  improper  construction  of  the  scaffold,  or  to 
the  use  to  which  it  was  put,  or  the  selection  of  the  materials  by  the 
plaintiff  and  his  fellow  workmen,  they,  and  not  the  defendants,  are  re- 
sponsible. The  statute  provides  that  "a  person  employing  or  directing 
another  to  perform  labor  of  any  kind  in  the  erection,  repairing,  altering 
or  painting  of  a  house,  building  or  structure  shall  not  furnish  or  erect, 
or  cause  to  be  furnished  or  erected  for  the  performance  of  such  labor, 
scaffolding,  hoists,  stays,  ladders  or  other  mechanical  contrivances 
which  are  unsafe,  unsuitable  or  improper."  And  it  is  only  the  person 
who  furnishes  or  causes  to  be  furnished  an  unsafe  or  unsuitable  scaf- 
fold to  his  employes  who  is  guilty  of  a  violation  of  this  statute.  I 
take  it,  if  these  defendants  were  indicted  for  a  misdemeanor  under 
this  statute,  that  upon  this  evidence  no  conviction  would  be  allowed. 
When  the  scaffold  collapsed  because  the  men  who  built  it  failed  to  select 
the  prefer  material  or  to  sufficiently  strengthen  it,  the  accident  was 
caused,  not  by  the  failure  of  the  defendants  to  perform  any  duty  de- 
volving upon  them  to  perform,  or  which  they  had  assumed  to  perform, 
but  because  the  plaini-ff  and  his  fellow  workmen  improperly  did  the 
work  which  they  were  instructed  to  do,  and  the  accident  was  therefore 
wholly  due  to  the  negligence  of  the  plaintiff  and  his  fellow  workman. 
It  follows  that  the  judgment  and  order  appealed  from  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellants  to  abide 
the  event. 

VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  J.,  concur. 

O'BRIEN,  J.  I  dissent.  It  is  assumed  that  by  force  of  our  prior 
decision  the  defendants  would  be  liable  if  they  erected  or  caused  to  be 
erected  the  scaffold  in  question.  Although  plaintiff  and  his  witnesses 
testify  that  defendants'  foreman,  Pickert,  told  them  to  erect  the  scaf- 
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fold,  and  while  it  must  be  conceded  that  Pickert  was  the  alter  ego  of 
and  represented  the  defendants,  yet  it  is  said  the  latter  can  escape  li- 
ability because  testimony  is  given  tending  to  show  that  defendants  had 
a  contract  with  some  machinist,  who  in  erecting  the  machinery  were 
under  a  amtract  to  furnish  the  appliances  necessary  for  such  construc- 
ticxi,  which  would  include  a  scaffold  if  needed.  This  seems  to  me  to 
be  immaterial,  because  it  was  not  shown  that  plaintiff  knew,  or  had  rea- 
son to  know,  of  any  such  contract  with  the  machinists,  and  the  fact  that 
Pickert  directed  plaintiff  to  assist  in  the  erection  of  the  scaffold,  and 
tdd  him  where  he  could  get  the  lumber,  negatives  the  inference  that 
he  was  a  mere  volunteer  or  gratuitous  helper  in  something  which  did 
not  relate  to  his  employment. 

It  would  be  a  novel  proposition  if  a  servant  directed  to  do  a  particu- 
lar thing  should,  instead  of  obeying  the  master,  inquire  if  it  was  not 
some  (Mie  else's  duty  to  do  it  What  difference  legally  can  it  make 
whether  swnebody  else  did  or  did  not  agree  with  the  master  to  do  it, 
if  the  latter  directs  his  employes  to  do  it  Nor  am  I  impressed  with 
the  evidence  in  support  of  such  a  defense.  It  would  appear  to  have 
been  an  afterthought,  or  such  the  jury  might  have  concluded,  because 
on  its  face  it  is  incredible  that  one  who  employed  an  independent  con- 
tractor to  do  the  work  should  at  his  own  cost  furnish  the  labor  and  ma- 
terial necessary  for  the  construction  of  the  scaffold. 

In  my  opinion  the  most  serious  question  is  whether  under  the  law  an 
employer  is  liable  for  injuries  suffered  by  an  employe  on  a  scaffold 
which  the  employe  himself  builds,  the  master  having  furnished  a  suf- 
ficiency of  the  materia]  frcrni  which  it  could  be  safely  built  This  ques- 
tion, I  think,  must  in  part  turn  upon  a  consideration  of  whether  or 
not  the  employe  did  or  did  not  know  how  to  build  a  safe  scaffold. 

Here  the  plaintiff  was  not  a  scaffold  builder,  and  the  evidence  tends 
to  show  that,  even  if  sound  timber  had  been  used,  it  would  not  have 
averted  the  accident,  for  the  reason  that  it  was  not  sufhciently  braced 
to  hold  the  weight  that  was  placed  upon  it  It  is  said  by  Judge  IN- 
GRAHAM  that,  "so  far  as  appears,  neither  the  defendants  nor  their 
foreman  had  any  knowledge  as  to  the  weight  that  it  was  expected  to 
bear."  And  ag^in,  "The  plaintiff  and  Tempe  knew  as  much  about 
scaffold  building  as  either  the  defendants,  or  Pickert,  their  foreman." 
Here,  again,  I  think  Judge  INGRAHAM  begs  the  question,  his  whole 
discussion  proceeding  upon  a  theory  which  might  well  apply  if  this 
were  a  question  between  the  contracting  machinists  and  the  defendants. 
As  between  them,  it  may  be  true  that  "defendants  did  not  undertake 
to  provide  scaffolds  for  use  in  installing  this  machinery." 

But  how  can  all  this  affect  the  liability  of  the  plaintiff?  The  latter, 
without  knowledge  of  the  relations  between  the  defendants  and  the 
machinists,  was  told  to  work  on  a  scaffold  by  defendants,  and  this 
scaffold  was  unsafe  and  insecure,  and  he  was  injured.  Under  the  law, 
this  made  them  liable  unless  the  fact  to  which  we  have  adverted,  that 
the  plaintiff  had  a  part  in  the  selection  of  the  lumber  and  in  the  labor 
that  was  expended  in  erecting  the  scaffold  would  change  the  rule. 
Secti<Hi  l8  of  the  labor  law  provides  that  "a  person  employing  *  *  * 
another  to  perform  labor  *  *  *  shall  not  furnish  or  erect  or  cause 
to  be  furnished  or  erected  for  the  performance  of  such  labor  scaffold- 
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ing  *  *  *  which  are  unsafe,  unsuitable  or  improper  and  which 
are  not  so  constructed,  placed  and  operated  as  to  give  proper  protection 
to  the  person  so  employed  or  engaged."  This  imposes  an  obligation 
which  cannot  be  delegated,  and  I  do  not  think  that  the  responsibility 
which  is  thus  placed  on  the  master  by  the  law  is  discharged  by  having 
a  scaffold  built  by  incompetent  men,  though  in  his  employ,  and  then, 
when  one  of  them  is  injured  while  working  on  what  is  shown  to  have 
been  an  improperly  constructed  scaffold,  that  the  master  can  escape 
because  the  man  injured  was  one  whom  the  master  directed  to  construct 
the  scaffold.  If  the  master  causes  the  erection  of  "an  unsafe,  unsuit- 
able or  improper  scaffold,"  and  directs  his  employes,  to  use  it,  he  is 
liable  if  one  of  them  is  injured  by  reason  of  the  defective  omstructioiu 
I  am  for  affirmance. 

HATCH,  J.,  concurs. 

'nrs  A  np.  Div.  e&) 

LUESENHOP  V.  EINSFELD. 

(Supreme  C!oart,  Appellate  DlTlaioo,  Fourth  Department    Mardi  16,  19(M.> 

1.  MoBTOAOEft— iHBTBUianTS  ConBTrnTrtNO—DxTKBiaNATion— INTENT  or  PaB' 

xnca. 

In  determining  whether  a  conveyance  with  agreement  to  reconvey  con- 
Btitnted  merely  a  mortgage  or  amounted  to  a  conveyance  of  the  legal  title, 
the  controlling  consideration  is  the  intent  of  the  parties. 

2.  Saux— SnmcisNOT  or  Tmx  Pafebs— Dxteat  or  Intention— ExEccnoif 

or  Aobeekbnt. 

That  written  papers  do  not  anffldently  convey  a  legal  record  title  to 
property  is  not  of  Itself  snfflclent  to  defeat  an  intention  that  they  should 
effect  such  a  conveyance,  where  the  contract  has  been  performed  and  a 
fair  consideration  paid  with  the  intentloii  that  the  title  should  vest,  in 
which  case  the  title  will  be  adjudicated  under  principles  of  estoppel  or  en- 
forcement of  executed  agreements. 

8.  Sahs— Agbeeuent  roa  Absolute  Convetancb— Intent  or  Pabties. 

Not  every  agreement  to  reconvey  on  payment  of  a  certain  sum  within  at 
certain  time  constitutes  a  mortgage,  but  the  parties  may  execute  such 
conveyance  with  the  intention  that  the  grantee's  title  shall  become  abso- 
lute and  the  right  of  redemption  determined  on  default  after  the  expira- 
tion of  the  time  for  payment. 

4>  Bake— Release  or  Equrrr— Validitt. 

An  agreement  by  a  mortgagor  to  regard  the  deed  and  title  of  the  mort- 
gagee as  absolute  on  payment  by  the  latter  of  a  consideration  Is  valid  and 
binding  when  made  is  good  faith  and  on  an  adequate  consideration  which 
has  been  fnlly  paid  and  discharged. 

6.  Sake— Release— Gonbtbuction. 

A  release  by  a  mortgagor  to  a  mortgagee,  discharging  the  latter  "from 
all  claims  in  law  or  equity,  and  from  all  manner  of  claims  upon  or  by 
reason  of  any  matter,  cause,  or  thing  whatsoever  from  the  beginning  of 
the  world  to  the  day  of  the  deed  of  these  presents"  is  broad  enough  to  em- 
brace a  release  of  the  equity  of  redemption. 

8L  Sake. 

The  payment  by  a  mortgagee  to  a  mortgagor  of  a  anm  of  money,  and 
asking  for  release  from  all  claims,  was  not  an  acquiescence  in  the  mort- 
gagor's claim  to  the  equity  of  redemption. 

7.  Save— CoNSTBUiNo  Instbuments  as  Mobtoaobb— Estoppel  on  Mobtoagob. 

Where  a  grantee  and  bis  successors,  relying  on  their  absolute  ownership 
of  the  premises  under  the  original  conveyance  and  a  subsequent  release 
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from  all  clalma  by  the  grantor,  have  continued  in  ponenloii  of  the  prem- 
ises, inrarred  expenses,  and  paid  taxes  and  assesamencB,  bo  that  it  would  be 
Impossible  to  place  tbem  in  the  same  situation  that  tbey  were  before  the 
agreements  were  made,  the  grantor  could  not  assert  that  the  original  con- 
Tcgrance  was  merely  a  mort^tge,  and  that  the  subsequent  transactions  be- 
tween the  parties  were  insufficient  to  transfer  the  legal  title. 
Hiscock,  J.,  dissenting. 

Appeal  frwn  Special  Term,  Erie  County. 

Action  by  Theresa  Luesenhop  against  Barbara  Einsfeld.  From  a 
judgment  of  dismissal,  plaintiff  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

John  Van  Voorhees  &  Sons,  for  appellant. 
Fisher,  Coatsworth  &  Wende,  for  respondent 

STOVER,  J.  The  complaint  alleges  that  on  the  25th  day  of  No- 
vember, 1873,  plaintiff  made  and  delivered  to  the  defendant's  testator, 
John  P.  Einsfeld,  a  conveyance  of  certain  real  estate  in  the  city  of 
Buffalo,  said  convejrance  being  absolute  upon  its  face ;  that  such  con- 
veyance  was  made  for  the  purpose  of  securing  Ihe  payment  of  the  sum 
of  $1,000  due  from  plaintiff  to  Einsfeld ;  that  said  Einsfeld  thereafter 
entered  into  possession  of  said  property,  and  continued  in  possession 
until  the  time  of  his  death ,  and  it  demanded  an  accounting  of  the  rents 
and  profits  of  the  property,  and  an  adjudication  that  the  plaintiff  be 
entitled  to  a  reconveyance  of  the  property  upon  the  payment  of  the  stmi 
found  due.  The  conveyance  was  executed  on  the  date  above  stated, 
and  on  the  sam€;  date  an  agreement  was  entered  into  between  John  P. 
Einsfeld,  Barbara,  his  wife,  and  the  plaintiff  herein,  which  agreement 
recited  the  indebtedness  and  the  conveyance,  and  contained  a  stipula- 
tion on  the  part  of  John  and  iJarbara  Einsfeld  that  they  would  reconvey 
the  property  one  year  from  the  date  of  the  agreement,  or  sooner,  pro- 
vided the  plaintiff  paid  and  discharged  the  debt ;  and  further  providing 
that  the  plaintiff  herein  should  have  the  occupancy  of  the  premises 
during  the  term,  she  agreeing  to  pay  the  taxes  and  insurance  premiums, 
and  inake  all  necessary  repairs,  etc.,  to  the  buildings.  Einsfeld  entered 
into  possession  of  the  property  in  November,  1874.  The  plaintiff  testi- 
fied that  she  received  the  rents  from  the  property  for  four  months  after 
the  execution  of  the  conveyance  to  Einsfeld.  Einsfeld  continued  in 
possessi(Mi  of  the  property,  claiming  to  own  it,  paid  off  the  incum- 
brances which  were  liens  against  the  property  at  the  time  of  the  tak- 
ing of  the  conveyance,  which  amounted  to  upwards  of  $3,000,  paid 
all  the  expense  of  repairs  and  maintenance,  and  generally  exercised  all 
the  rights  and  discharged  all  the  obligations  of  an  owner.  The  evi- 
dence does  not  show  any  special  agreement  made  between  the  parties 
at  the  time  Einsfeld  entered  into  possession  of  the  property,  Einsfeld 
at  the  time  of  the  trial  being  dead,  and  the  plaintiff  being  disqualified 
as  a  witness  in  regard  to  the  personal  transactions.  The  testimony 
for  the  plaintiff  rests,  so  far  as  oral  proof  is  concerned,  almost  entirely 
upon  the  evidence  of  the  plaintiff's  daughter,  who  details  conversa- 
tions and  transactions  had  with  Einsfeld ;  but  there  is  no  explanation 
of  the  possession  by  Einsfeld  t^xm  the  expiration  of  Hit  year  after 
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the  conveyance  of  1873.  It  does  not  appear  that  any  further  transac- 
tions took  place  between  the  parties  until  the  year  1886.  It  is  alleged 
that  at  that  time  the  plaintiff,  with  her  daughter,  called  upcm  Einsfeld, 
and  requested  a  settlement  of  the  claims.  The  evidence  fairly  shows, 
we  think,  that  at  the  time  of  this  meeting  Einsfeld  claimed  to  be  the 
absolute  owner  of  the  property,  and  that  some  discussion  was  had  with 
reference  to  the  claims.  Giving  the  discussion  the  most  favorable 
view  for  the  plaintiff,  it  must  be  fairly  said  that  Einsfeld  claimed  to  be 
the  owner  of  the  property,  and  that  the  settlement  which  is  hereafter 
referred  to  was  made  with  that  understanding.  The  result  of  the 
negotiations  was  a  release  executed  by  the  plaintiff,  by  which  she  re- 
leased and  discharged  the  said  Einsfeld  "from  all  claims  in  law  or 
equity,  and  *  *  ♦  from  all  manner  of  claims  upon  or  by  reason 
of  any  matter,  cause,  or  thing  whatsoever,  from  the  beginning  of  the 
world  to  the  day  of  the  date  of  these  presents."  It  is  undisputed  that 
at  the  time  of  die  execution  of  this  release  this  real  property  and  liie 
claims  growing  out  of  the  conveyance  thereof  were  the  only  matters 
in  dispute  between  the  parties.  At  the  time  of  the  settlement  the  plain- 
tiff was  acting  under  the  direction  of  an  attorney,  who  appeared  for 
her,  and  was  present  at  the  interview  between  her  and  Einsfeld,  and 
who  drew  the  release  referred  to.  His  testimony  is  to  the  effect  that 
the  interview  was  arranged  for  the  purpose  of  adjusting  the  differences 
growing  out  of  the  conveyance.  At  the  time  of  the  execution  of  the 
release  the  consideration  of  $1,500  was  paid  by  Einsfeld  to  the  plaintiff. 
The  trial  judge  has  found  that  the  release  was  executed  with  the  inten- 
tion that  Einsfeld  should  thereby  acquire  all  the  right,  title,  and  in- 
terest of  the  plaintiff  in  the  premises  in  question.  He  further  found 
that  after  said  accounting  and  settlement  Einsfeld  and  his  successors 
in  interest  made  valuable  improvements  upon  the  premises,  and  paid 
taxes  and  insurance  for  said  premises.  He  also  found  that  the  rental 
value  of  the  premises  in  1873  was  $45.83  per  month. 

The  plaintiff's  case  rests  upon  the  proposition  that  the  conveyance 
by  the  plaintiff,  and  the  execution  of  the  agreement  to  reconvey,  con- 
stituted a  mortgage,  and  that  Einsfeld  acquired  no  legal  title  to  the 
property  by  reason  of  the  subsequent  transactions.  This  view  ignores 
other,  and,  we  think,  controlling,  features  of  the  transaction.  In  the 
adjudging  of  these  transactions,  as  in  others  of  like  character,  the 
primal  and  controlling  consideration  is  the  intention  of  the  parties. 
If  it  can  be  gathered  from  the  agreement  that  the  parties  intended  to 
transfer  a  title,  intended  that  the  title  should  vest  in  Einsfeld,  and 
treated  the  property  .after  the  transaction  as  though  the  title  had  vested 
in  Einsfeld,  no  valid  reascm  is  p^ven  why  this  intention  should  be  de- 
feated. The  claim  that  the  written  papers  did  not  sufficiently  convey 
a  legal  record  title  is  not  of  itself  sufficient  to  defeat  the  intention ; 
for,  the  contract  having  been  performed,  a  fair  consideration  paid,  with 
the  intention  that  the  title  should  vest  in  Einsfeld,  the  court  would, 
under  well-known  principles  either  of  estoppel  or  enforcement  of  ex- 
ecuted agreements,  adjudicate  the  legal  title  to  be  where  it  properly 
belonged.  The  plaintiff,  for  nearly  12  years  after  Einsfeld  entered  into 
possession  of  the  property  as  owner,  made  no  claim  whatever,  so  far  as 
the  record  shows,  for  a  reconveyance  of  the  property.    Then,  for  some 
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:laim  is  made,  and  upon  negotiations  entered  into,  and  full 
e,  the  release  was  executed,  with  the  intention  above  stated. 
r  steps  were  taken  by  the  plaintiff  to  enforce  any  actual  or 
ight  in  the  premises  until  after  Uie  death  of  Einsfeld,  and 

a  silence  of  seven  years,  and  two  years  after  the  death  of 
his  action  is  commenced.     Still  retaining  the  consideration, 

repudiate  the  contract  already  entered  into  by  her. 
1  seem  to  be  enough  to  say  that  there  was  an  entire  lack  of 
the  plaintiff's  case;    but  reliance  is  had  upon  the  case  of 
lontross,  68  N.  Y.  499,  and  it  is  sought  to  place  this  case 

principle  there  announced.    We  take  it  that  the  governing 
pplied  in  that  case  is  stated  at  page  504  of  the  report  to  be 


_"«  -■, 


•  *  »   - 


agor  and  mortgagee  may,  at  any  time  after  tbe  creation  of  the 
Jid  l)efore  foreclosure,  make  any  agreement  concerning  tbe  estate 
,  aad  the  mortgagee  may  become  the  purchaser  of  the  right  of  re- 
A  transaction  of  that  kind  Is,  however,  regarded  with  Jealousy 
f  equity,  and  will  be  avoided  for  fraud,  actual  or  constructive,  or 
consclonable  advantage  taken  by  tbe  mortgagee  in  obtaining  it. 
lustalned  only  when  bona  fide;  tbat  Is,  when  in  all  respects  fair, 
adequate  consideration." 

ise  of  Odell  v.  Montross  it  appears  that  the  consideration  for 
!  was  $50 — practically  nominal — and  that  the  paper  under 
right  of  redemption  was  claimed  to  be  extinguished  was,  in 
ambiguous,  and  a  discussion  is  there  had  as  to  the  strictly 
t  of  such  documents ;  and,  were  the  facts  the  same  in  the  case 
ussion,  and  the  legal  effect  of  the  paper  only  applied,  perhaps 
tion  of  the  plaintiff  might  be  upheld.  But,  as  above  stated, 
the  rule  laid  down  above,  namely,  that  such  agreements  may 
uid  will  be  upheld  in  equity,  if  fair  and  bona  fide.  In  the 
lell  v.  Montross,  in  the  application  of  the  legal  principle,  it 
that  the  agreement  there  could  not  be  upheld,  and  that  the 
it  case  did  not  bring  it  within  the  equitable  principle.  In  the 
of  that  case  it  was  said : 

defendant,  acting  upon  the  faith  of  this  transaction,  entered  Into 
}f  the  premises,  and  Incurred  expenses,  and  substantially  changed 
n,  80  that  he  could  not  be  placed  In  the  same  situation  In  which 
)re,  It  might  have  estopped  the  plaintiff  from  taking  shelter  under 

of  frauds,  or  alleging  the  insufficiency  of  the  written  Instrument 
t  tbe  agreement  and  Intent  of  tbe  parties.  But  there  are  none  of 
8  of  an  equitable  estoppel  In  the  case  as  presented  by  tbe  record." 

in  that  case  the  absence  of  the  equitable  principles  led  the 
)ply  the  rule  against  the  grantor ;  and  it  may  be  said  further, 
aps  not  as  controlling,  but  as  a  fair  consideration  of  the  case 
ussion,  that  not  every  agreement  to  reconvey  upon  the  pay- 
certain  sum  within  a  specified  time  constitutes  a  mortgage; 
irties  may  execute  such  conveyance  with  the  intention  that 
lall  become  absolute,  and  the  right  of  redemption  determine, 
:st  in  the  grantee  the  title  absolute  upon  default  after  the  ex- 
i  the  time  for  payment ;  and,  such  intention  actually  appear- 
is  no  reason  why  full  effect  should  not  be  given  to  it.  While 
as  a  general  rule,  that,  in  the  absence  of  such  intention  ap- 
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pearin^,  equity  would  construe  the  transaction  as  a  mortgage  with  the 
right  to  redeem,  yet  such  rule  is  not  to  be  applied  where  another  inten- 
tion is  evident.  If  it  had  been  intended  to  rely  upon  the  conveyance  as 
a  mortgage,  why  did  Einsfeld's  wife  join  in  the  agreement  to  reconvey  ? 
It  could  be  fairly  said  that  it  was  contemplated  that  a  reconveyance 
was  necessary  to  divest  Einsfeld  of  the  title.  So,  coming  to  the  ques- 
tion of  the  release,  we  know  of  no  rule  which  would  rencwr  invalid  the 
agreement  to  regard  the  deed  as  absolute  upon  the  payment  of  the  con- 
sideration for  the  release,  or  that  would  defeat  an  agreement  to  con- 
strue the  release  as  extinguishing  the  right  to  redeem,  and  vesting  the 
absolute  title  in  the  grantee.  The  release  is  broad  enough  to  embrace 
a  release  of  the  equity  of  redemption.  Such  an  agreement  would 
violate  no  principle  of  law  and  no  rule  of  public  policy,  and  therefore 
it  was  quite  within  the  power  of  the  parties  to  bind  themselves  by 
such  an  agreement ;  and  such  interpretation,  we  think,  should  be  given 
to  the  release  here.  It  is  an  agreement  made  fairly,  in  good  faith,  and 
upon  a  valid  and  adequate  consideration,  which  has  been  fully  paid  and 
discharged. 

The  evidence,  we  think,  discloses  that  at  all  times  after  the  convey- 
ance Einsfeld  insisted  that  he  was  the  absolute  owner  of  the  premises. 
The  plaintiff,  at  the  interview  in  i886,  claimed  the  right  to  redeem. 
Here  was  a  disputed  situation  between  the  parties,  and  Einsfeld  might 
fairly,  without  surrendering  his  position  as  an  absolute  owner,  have 
paid  the  $1,500  consideration,  in  order  to  avoid  the  dispute.  Certainly 
the  payment  of  the  $1,500,  and  asking  for  the  release  from  all  claims, 
could  not  be  deemed  an  acquiescence  under  the  claim  of  the  plaintiff 
that  she  was  the  owner  of  the  equity  of  redemption,  but  it  should  be 
treated  as  a  settlement  of  disputed  matters,  leaving  Einsfeld  in  full 
control  and  ownership  of  the  premises,  and  the  plaintiff  with  the  con- 
sideration for  the  settlement  and  acknowledgment  of  Einsfeld's  rights 
as  owner. 

Another  feature  which  we  think  takes  this  case  out  of  the  principle 
of  Odell  V.  Montross  is  that  Einsfeld  and  his  successors  have,  upon  the 
faith  of  the  transaction,  continued  in  the  possession  of  the  premises, 
incurred  expense,  and  substantially  changed  their  situation,  so  they 
could  not  be  placed  in  the  same  situation  they  were  before  the  agree- 
ment was  made.  It  is  hardly  necessary  to  discuss  in  detail  this  feature 
of  the  case.  There  is  no  dispute  as  to  the  facts.  All  taxes,  assess- 
ments for  improvements,  and  the  expense  of  the  maintenance  of  the 
property  were  borne  by  Einsfeld  during  his  lifetime,  and  by  his  ex- 
ecutor after  his  death,  up  to  the  commencement  of  the  action.  It 
would  seem  impossible  to  restore  Einsfeld  or  his  successors  to  the 
position  which  he  occupied  prior  to  the  making  of  the  agreement  in 
question.  This  feature  of  itself,  it  would  seem,  takes  the  case  out 
of  the  principle  of  Odell  v.  Montross,  if  it  were  necessary  to  reconcile 
this  case  with  the  adjudication  there.  The  case  of  Odell  v.  Montross 
is  a  case  which  perhaps  may  be  considered  a  border  case.  Some  dis- 
cussion was  there  had  as  to  the  legal  effect  of  conveyances,  and  the 
principle  was  applied  as  rigidly,  perhaps,  as  in  any  adjudicated  case; 
but  it  did  not  attempt  to  relax  or  ig^nore  the  basic  principle  that  full 
effect  is  to  be  given  to  the  intention  of  the  parties  to  an  agreement 
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which  violates  no  principle  of  law,  and  is  not  against  a  rule  of  public 
policy,  but,  upon  the  contrary,  the  principle  is  reiterated  that  all  agree- 
ments of  that  kind,  when  once  established,  will  be  upheld.  And  in  that 
particular  case  it  was  held  that  the  grantor  showed  no  equitable  rights 
which  would  suffer  by  reason  of  the  enforcement  of  the  legal  rule,  and 
therefore  it  was  applied  in  tlwit  case,  the  statement  there  being  that 
no  injustice  would  be  done  to  the  defendant  by  the  conclusion  reached ; 
but  in  the  case  under  discussion  it  is  impossible  to  see  how  a  gross 
injustice  would  not  be  done  to  the  successors  of  Einsfeld  were  the 
plaintiff  permitted  to  recover  in  this  action.  It  perhaps  is  more  profit- 
able to  apply  the  generally  accepted  rules  of  law  and  equity  in  the  con- 
sideraticm  of  this  case  than  to  endeavor  to  square  it  with  a  dissimilar 
case  which  is  quoted  as  precedent  Precedent,  if  without  principle  . 
to  sustain  it,  cannot  be  regarded  as  authority;  and,  as  we  have  seen, 
the  case  cited  varies  in  such  essential  particulars  from  the  one  under 
consideration  that  it  is  not  of  a  nature  to  be  controlling. 

The  judgment  should  be  affirmed,  with  costs.  All  concur,  except 
HISCOCK,  J.,  who  dissents. 

HISCOCK,  J.  (dissenting).  This  action  was  brought  by  plaintiff  to 
effect  a  redemption  of  certain  real  estate  situated  in  tiie  city  of  Buffalo 
formerly  conveyed  to  her  by  one  Jcrfm  P.  Einsfeld  and  to  procure  an 
accounting  between  plaintiff  and  said  Einsfeld  and  the  present  defend- 
ants of  moneys  paid  out  or  received  on  account  of  the  plaintiff.  The 
principal  basis  of  the  decision  made  by  the  learned  trial  justice  denying 
plaintiff's  prayer  for  relief  was,  in  effect,  that  she  had  a  settlement 
with  said  Einsfeld,  whereby  and  in  pursuance  whereof  she  had  re- 
leased all  claims  against  him,  including  any  rights  in  said  real  estate, 
or  to  redeem  the  same.  I  think  that  error  was  committed  in  this  de- 
termination which  calls  for  reversal  of  the  judgment. 

The  undisputed  evidence  and  findings  of  fact  made  upon  the  trial 
established,  amongst  others,  the  following  facts:  In  1873  plaintiff 
procured  a  sum  of  money  from  Einsfeld,  and  executed  to  him  a  deed 
absolute  in  form  of  the  premises  in  question.  Simultaneously,  how- 
ever, an  instrument  of  defeasance  was  executed  back,  giving  the  right 
to  redeem  within  a  limited  time.  This  transaction  conradedly  amount- 
ed to  a  mortgage  by  plaintiff  of  her  property.  A  short  time  subse- 
quently Einsfeld  entered  into  possession  of  tiie  mor^ged  property, 
diereafter  receiving  and  enjoying  the  rents  and  profits  and  making 
certain  payments  for  taxes,  interest,  etc.  Plaintiff  moved  away  from 
the  dty  of  Buffalo  to  Cincinnati.  While  living  in  the  latter  place,  she 
sent  her  husband  to  Buffalo  to  get  an  adjustment  of  matters  with 
Einsfeld,  and  he  did  obtain  from  the  latter  $150,  of  which  he  made  no 
account  to  his  wife.  In  1885  or  1886,  after  the  death  of  her  husband, 
plaintiff  found  in  an  unknown  drawer  the  papers  constituting  the  orig- 
inal transaction  between  her  and  Einsfeld,  and  soon  thereafter  came 
to  Buffalo  to  secure  a  settlement  with  Einsfeld  and  a  reconveyance  and 
possession  of  her  real  estate,  and  after  various  negotiations  and  an 
examination  of  Einsfeld's  accounts  with  plaintiff  and  the  property,  an 
adjustment  was  arrived  at  between  the  parties  whereby  Einsfeld  paid 
to  plaintiff  the  sum  of  $1,500,  and  she  executed  to  him  a  general  re- 
87  N.X.S.— 18 
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lease,  which  was  in  the  ordinary  form  of  all  claims  and  demands  what- 
soever in  law  or  in  equity,  but  contained  no  specific  reference  what- 
ever to  said  real  estate,  or  her  right,  title,  and  equity  of  redemption 
therein.  Although  requested,  plaintiff  refused  to  execute  any  deed  or 
conveyance  of  her  property.  Einsfeld  continued  in  possession  of  the 
property  until  in  1891,  when  he  died,  leaving  a  last  will  and  testament, 
by  which  the  parties  now  named  as  defendants  succeeded  to  his  interest 
in  said  real  estate.  During  the  time  which  elapsed  between  said  set- 
tlement and  Einsfeld's  death  he  paid  out  various  sums  on  account  of 
said  property  by  way  of  taxes  and  assessments  for  paving  and  sewer 
improvements,  but  spent  no  considerable  sums  in  altering  or  repairing 
the  buildings  upon  the  property.  The  findings  made  by  the  learned 
.trial  justice  that  he  and  his  successors  made  valuable  and  permanent 
improvements  upon  the  premises  must  be  held  to  largely  relate  to  and 
cover  the  payment  of  taxes  and  assessments  levied  upon  the  premises, 
for  the  undisputed  evidence  shows  that  outside  of  said  expenditures  no 
substantial  sums  were  spent.  At  the  time  of  the  settlement  aforesaid, 
upon  plaintiff's  demand  for  a  reconveyance  of  her  property,  Einsfeld 
represented  that  he  had  conveyed  away  the  same,  and  also  that  he  had 
failed,  or  become  financially  irrespwisible.  Although  these  representa- 
tions were  not  true,  plaintiff  believed  the  same,  as  expressly  found  by 
the  trial  court,  and  did  not  discover  their  falsity  until  after  Einsfeld's 
death.     In  1893  this  action  was  commenced. 

It  follows  from  the  foregoing  facts  that  plaintiff's  original  convey- 
ance to  Einsfeld  was  a  mortgage,  and  that  she  is  entitled  to  have  an 
accoimting  with,  and  redemption  of  her  property  from,  defendants,  as 
successors  of  Einsfeld,  unless  the  same  has  in  some  manner  been  cut 
off  or  lost.  It  is  urged  in  behalf  of  respondents  that  this  result  was  ac- 
complished by  the  settlement  and  release  executed  in  1886,  and  already 
referred  to,  but  I  am  not  able  to  accept  or  agree  with  that  view.  Al- 
though the  mortgage  which  plaintiff  executed,  and  which  was  put  upon 
record,  was  in  form  an  absolute  deed,  she  still  retained  title  in  fee  to 
the  premises  covered  thereby,  subject  only  to  the  conveyance  as  a  mort- 
gage ;  and  upon  payment  of  her  indebtedness  would  have  been  entitled 
to  compel  the  execution  of  a  reconveyance,  or  of  such  other  instrument 
as  would  perfect  her  record  title.  A  mere  release,  general  in  form,  such 
as  plaintiff  executed  to  Einsfeld,  was  not  sufficient  to  convey  to  him  her 
title  to  said  premises,  and  to  cut  off  her  equity  of  redemption  therein. 
She  could  only  be  divested  of  it  (except  by  way  of  estoppel)  by  some  in- 
strument which  would  be  valid  under  the  statute  of  frauds,  and  in 
compliance  with  the  statute  prescribing  the  mode  and  manner  of  con- 
veying lands.  Her  right  of  redemption  was  not  in  any  sense  a  "claim 
or  demand"  which  would  be  cut  off  by  the  general  release.  Odell  v. 
Montross,  68  N.  Y.  499.  Therefore,  if  the  transaction  between  the 
parties  has  operated  to  cut  off  plaintiff's  right  in  said  premises,  it  must 
be  upon  some  other  theory  than  that  just  discussed,  of  a  conveyance  or 
transfer.  Upon  the  trial  an  amendment  of  defendants'  answer  was 
asked  and  permitted,  allowing  them  to  pray  for  such  a  reformation  of 
the  release  executed  as  would  turn  it  into  a  conveyance  by  plaintiff  of 
her  interest  in  said  premises,  it  being  claimed  that  it  was  the  intention 
of  the  parties  that  she  should  execute  such  a  conveyance.    It  is  appar- 


Digitized  by  LjOOQ  IC 


Sup.  Ct)  I.UESENHOP  ▼.  EIN8FELD.  275 

ent  from  the  findings  made  by  the  trial  justice,  and  it  is  conceded  in  the 
brief  of  the  learned  counsel  for  the  respondents,  that  no  such  reforma- 
tion of  the  release  was  adjudged,  and  plaintiff's  complaint  therefore 
was  not  dismissed  upon  that  ground. 

It  is,  however,  urged,  within  the  suggestions  made  in  the  case  of 
Odell  V.  Montross,  already  (quoted,  that,  after  the  settlement  and  execu- 
tion of  the  release  in  question,  Einsfeld,  and  these  defendants  as  his 
successors,  expended  such  sums  in  the  improvement  of  the  premises 
as  to  have  created  an  estoppel  against  plaintiff's  enforcement  of  her 
claim  to  the  lands ;  also  that,  owing  to  the  death  of  Einsfeld,  it  will  now 
be  difficult  for  defendants  to  make  an  accounting  of  his  receipts  and 
disbursements  on  account  of  plaintiff  and  said  premises;  also  that 
there  has  been  laches  in  the  commencement  of  this  action.  The  last 
two  suggestions  may  be  disposed  of  first.  I  think  there  was  no  un- 
pardonable laches  in  the  commencement  of  the  action.  As  already 
stated,  plaintiff  did  not  discover  the  falsity  of  Einsfeld's  representations 
that  he  had  sold  and  conveyed  away  the  property  until  his  death,  scrnie 
time  in  1891,  and  this  action  was  commenced  in  1893.  I  ^™  "ot  aware 
of  any  authority  which,  under  the  circumstances  of  this  case,  would  de- 
feat plaintiff's  right  to  recover  because,  owing  to  the  death  of  an  ad- 
verse party  in  interest,  it  will  be  more  difficult  to  make  proofs  in  opposi- 
tion to  her  claim.  Neither  am  I  able  to  discover  that  there  will  be 
any  more  difficulty  for  defendants  than  for  plaintiff  in  establishing  the 
account  Interest,  taxes,  and  insurance  are  undoubtedly  the  main  items 
of  payment,  and  these  will  so  be  a  matter  of  record  in  the  accounts  of 
third  parties  that  they  may  be  easily  proved.  The  payment  of  any 
small  sum  for  repairs  made  and  paid  for  by  Einsfeld  may  apparently  be 
established  with  ease  by  the  testimony  of  witnesses  sworn  upon  the 
trial  of  this  case  who  had  knowledge  in  r^^ard  thereto.  I  pass,  there- 
fore, to  the  question  of  estoppel  chiefly  urged — that  Einsfeld  and  the 
defendants  had  expended  large  stmis  upon  the  property  by  way  of  im- 
provements. In  the  first  place,  in  opposition  to  defendant's  invocation 
of  the  defense  of  estoppel  gainst  plaintiff  upon  prhiciples  of  equity, 
it  may  be  recalled  that  plaintiff  was  led  into  making  the  settlement  and 
executing  the  release  relied  upon  by  the  false  representations  of  defend- 
ants' predecessor  in  interest  that  he  had  parted  with  her  real  estate,  and 
therefore  could  not  reconvey  it.  It  would  be  a  somewhat  strange  and 
anomolous  application  of  the  principles  of  equity  to  allow  defendants 
to  build  up  the  defense  of  estoppel  against  plaintiff  upon  acts  which 
it  is  fair  to  state  she  was  induced  to  perform  by  the  fraud  and  mis- 
rq>resentations  of  the  predecessor  tiirough  whom  defendants  claim. 
Passing  by  this  consideration,  however,  I  am  unable  to  perceive  facts 
in  this  case  which  would  constitute  the  defense  of  estoppel  within  the 
rule  suggested  in  the  Odell  Case.  Einsfeld  did  not  go  into  posses- 
sion of  the  property  upon  the  faith  or  strength  of  the  settlement  made 
with  plaintiff.  He  was  already  there.  He  simply  continued  in  posses- 
sion, and  continued  to  do  precisely  as  he  had  been  doing,  and  as  he 
would  have  done  if  no  settlement  had  been  attempted.  It  has  already 
been  pointed  out  that  the  evidence  shows  conclusively  that  he  expended 
no  considerable  sums  for  repairs  or  alterations  of  the  property ;  that 
his  main  expenditures  were  in  the  payment  of  taxes,  interest,  and  in- 
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surance,  such  as  any  mortgagee  in  possession  would  be  apt  to 
against  these  payments,  he  and  the  defendants  have  had  the  p 
of  the  prc^erty  and  the  benefit  of  the  rental  value  thereof, 
a  proper  accounting,  it  shall  be  found  that  the  disbursements,  i 
the  amount  paid  plaintiff  in  1886,  exceed  the  amounts  received 
ants  can  be  amply  and  entirely  protected  by  the  striking  and  pa 
such  balance  as  the  ordinary  and  necessary  condition  of  plaii 
demption  of  her  property.  It  seems  to  me  that  there  is  n( 
respondents'  situation  with  reference  to  the  property  now  or  d 
occupancy  of  it  by  them  and  their  predecessor  which  canno 
fectly  considered  and  taken  care  of  upon  an  accounting  such  a 
accompanies  a  redemption  of  real  estate  from  a  mortgagee  i 
sion ;  that  there  is  nothing  which  prevents  them  from  being  re 
the  position  which  was  occupied  by  Einsfeld  at  and  before 
of  the  settlement  made  between  him  and  plaintiflf;  and  that,  1 
there  is  not  found  in  any  alleged  defense  of  equitable  estc^pel 
for  denying  to  plaintiff  the  relief  which  she  seeks. 

In  accordance  with  these  views,  I  think  the  judgment  appe: 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  appel 


(92  App.  Dlv.  270.) 


MT.  SINAI  HOSPITAL  v.  HYMAN. 


(Supreme  Court,  Appellate  Division,  First  Department    Uarcb  1 

1.  CONVETANCK— Consideration. 

A  coDveyance  by  a  city  of  a  tract  of  land  orlgioally  a  part  o 
moi)  lands  of  the  cit7  to  a  hospital  Incorporated  under  Laws  18 
c.  319,  and  the  acts  amendatory  thereof.  Is  not  supported  by  ( 
consideration  by  the  fact  that  the  land  will  be  subject  to  taxat 
hands  of  a  purchaser  from  the  corporation. 

2.  Findings  of  Fact— When  Deemed  Conclusions  of  Law. 

Where  the  evidence  Is  undisputed,  a  finding  of  a  referee,  ezpr 
finding  of  fact,  Is,  in  effect,  a  conclusion  of  law. 

8.  Hospitals— Grants  to— Validity. 

A  grant  by  a  city,  pursuant  to  Laws  1808,  p.  770,  c  257,  and  1 
p.  372,  c.  166,  conveying  a  tract  of  land  to  a  corporation  Incorp 
der  Laws  1848,  p.  447,  c.  319,  and  the  acts  amendatory  thereof,  1 
Ized,  as  stated  in  its  certificate  of  Incorporation,  to  maintain  a  h 
a  particular  nationality  and  creed,  in  consideration  of  the  c 
pledging  Itself  to  apply  the  proceeds  to  the  objects  of  the  corp 
set  forth  in  Its  certificate,  is  void,  as  contrary  to  Const  art  8, 
hibitlng  a  city  from  giving  any  corporation  any  property  eice 
support  of  the  poor,  though  the  constitution  of  the  corporatioi 
the  object  of  the  corporation  to  be  the  management  of  a  bospita 
ing  sick  persons  of  any  creed  or  nationality. 

4.  Same. 

Const  art  8,  §  11,  which  provides  for  a  state  board  of  cha 
which  declares  that  existing  laws  relating  to  charitable  institu 
remain  In  force;  and  section  14,  which  provides  that  nothing 
vent  the  Legislature  from  making  provisions  for  the  educatloi 
port  of  the  blind,  dumb,  etc.,  or  prevent  any  city  from  provldl 
care,  etc,  of  inmates  of  orphan  asylums,  etc.,  under  private  or  1 
trol,  but  no  payments  by  cities  to  charitable  institutions  shall  b« 
any  inmate  thereof  who  is  not  received  and  retained  therein  pi 
rules  established  by  the  state  board  of  charities — prohibits  a 
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;  land  to  a  corporation  organized  under  Laws  1848,  p.  447,  c  319, 
acta  amendatory  thereof,  for  the  purpose  of  maintaining  a  hos- 
•  a  particular  nationality  and  creed,  subject  only  to  the  pledge  of 
oration  to  use  the  proceeds  thereof  for  Its  chartered  purposes,  the 
tion  contemplating  that  the  rate  of  payment  by  cities  shall  be  on 
ipita  basis. 

rom  Judgment  on  Report  of  Referee. 

y  the  Mt.  Sinai  Hospital  against  David  H)Tnan.    From  a 

for  plaintiff,  defendant  appeals.  "  Reversed. 

)efore  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 

\M,  and  LAUGHLIN,  JJ. 

Blackmar,  for  appellant 
inrath,  for  respondent. 

,  J.  The  Mt.  Sinai  Hospital,  a  domestic  corporation,  brings 
for  the  purpose  of  compelling  the  defendant  to  specifically 
:ontract  executed  by  him  for  the  purchase  from  the  corpora- 
ain  real  estate,  claimed  to  be  the  property  of  the  corporation, 

on  the  east  side  of  Lexington  avenue,  between  Sixty-Sixth 
Seventh  streets,  in  the  borough  of  Manhattan,  city  of  New 
e  plaintiff  was  incorporated  in  1852  under  the  name  of  the 
ipital  in  New  York,"  pursuant  to  the  provisions  of  "An  act 
>rporation  of  benevolent,  charitable,  scientific  and  missionary 
jassed  April  12,  1848  (Laws  1848,  p.  447,  c.  319),  and  of  the 
atory  thereof.  The  purpose  of  its  incorporation,  as  stated 
icate,  was  the  giving  of  medical  and  surgical  aid  to  persons 
ish  persuasion,  and  for  all  other  purposes  appertaining  to 
id  dispensaries.  Pursuant  to  the  provisions  of  chapter  627, 
the  Laws  of  1866,  its  name  was  changed  to  the  "Mt.  Sinai 

No  other  change  in  its  certificate  was  made  by  the  pro- 
lat  act  or  of  any  other.  After  the  change  in  name,  however, 
Dns  of  its  constitution  were  enlarged,  and  the  declared  sub- 
2  corporation  were  stated  to  be  "the  establishment,  support 
ement  of  an  institution  to  be  known  as  the  Mt.  Sinai  Hos- 
e  purpose  of  affording  medical  and  surgical  aid  and  nursing 
sabled  persons  of  any  creed  or  nationality."  In  1871  it  built 
)uilding  on  what  is  known  as  "Plot  I,"  and  in  1894  it  erected 
for  a  dispensary  on  what  is  known  as  "Plot  2."  In  brief,  the 
the  titles  which  the  corporation  has  acquired  to  these  two 
ound  is  as  follows:  Such  lands  were  originally  a  part  of 
m  lands  of  the  city  of  New  York.  The  source  of  title  in 
of  land  is  the  same,  but  they  passed  to  the  corporation  by  a 
tiain  of  conveyances.  Plot  i  was  leased  by  the  city  to  the 
1  under  an  indenture  of  lease  dated  May  31,  1871,  for  a 
19  years  at  a  rental  of  $1  per  year.  The  authority  for  this 
nd  in  section  5  of  chapter  853,  p.  2021,  of  the  Laws  of  1868, 
an  act  to  make  provision  for  the  government  of  the  city  of 
.  By  this  act  the  commissioners  of  the  sinking  fund  were 
to  execute  a  lease  to  the  corporation  upon  such  terms  and 
as  had  theretofore  been  made  by  the  municipal  authorities 
lie  institutions.    The  provisions  of  this  lease  required  that 
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the  premises  should  be  used  for  a  hospital  and  for  the  charitable  and 
benevolent  purposes  for  which  the  plaintiff  was  incorporated,  and  that 
the  buildings  erected  thereon  should  be  used  for  such  purposes,  and 
should  at  all  times  be  open  for  public  purposes,  and  to  patients  of  all 
creeds  and  denominations.  The  lease  was  conditioned  to  be  void  if 
such  buildings  were  not  erected  and  maintained,  or  if  the  plaintiff 
should  cease  to  use  it  for  a  hospital,  or  to  keep  the  same  open  for  pa- 
tients of  all  creeds  and  denominations,  or  should  use  it  for  any  other 
purpose.  By  the  provisions  of  chapter  257,  p.  770,  of  the  Laws  of 
1898,  the  commissioners  of  the  sinking  fund  were  authorized  to  grant 
to  the  corporation  title  to  the  land  in  fee-simple  absolute,  and  to  au- 
thorize it  to  sell  and  convey  or  lease  the  same,  and  devote  the  proceeds 
of  such  sale,  or  the  income,  to  the  maintenance  and  support  of  the 
hospital.     The  act  provided : 

"But  nothing  herein  contained  shall  be  constmed  to  compel  a  vendee  or 
leasee  to  see  to  the  proper  application  of  the  purchase  price  or  rent,  nor  shall 
any  misapplication  thereof  affect  the  validity  of  any  deed  or  leases  made  by 
the  Mt  Sinai  HospltaL" 

After  the  passage  of  this  act  tiie  corporation  petitioned  the  ccwn- 
missioners  of  the  sinking  fund  for  a  grant  pursuant  to  its  provisions, 
setting  forth  therein  the  lease,  the  insufficient  space  and  accwnmoda- 
tions  for  the  hospital,  and  expressing  the  intention  to  build  larger  build- 
ings and  provide  much  better  accommodations,  for  which  purpose  they 
had  purchased  a  plot  of  ground  on  the  east  side  of  Fifth  avenue,  em- 
bracing the  block  between  looth  and  loist  streets,  with  a  depth  therein 
of  325  feet,  and  also  setting  forth  that  it  desired  to  sell  the  lands 
which  it  then  occupied  under  the  lease,  and  devote  the  proceeds  thereof 
to  the  erection  of  buildings  on  the  property  which  it  had  purchased. 
This  petition  contained  the  clause: 

"Your  petitioner  pledges  Itself  to  apply  the  proceeds  of  such  sale  to  the  pur- 
poses and  objects  of  Its  incorporation,  as  set  forth  la  Its  certificate  of  incor- 
poration, as  modified  by  the  laws  affecting  the  same." 

On  June  9,  1898,  the  commissioners  of  the  sinking  fund  acted  upon 
the  petition,  and  passed  a  resolution  that  a  grant  of  the  premises  held 
under  the  lease  be  made  to  the  corporation  in  fee-simple  absolute ;  pro- 
vided, however: 

"That  the  proceeds  of  said  sale,  or  the  Income  from  sncb  leases  as  may  be 
made  by  it,  shall  be  applied  to  the  maintenance  and  support  of  said  Mt  Sinai 
Hospital,  bat  no  purchaser  or  lessee  of  the  whole  or  any  part  of  said  prop- 
erty, or  his  or  their  heirs,  executors,  administrators,  and  assigns,  shall  be 
compelled  to  see  to  the  proper  application  of  said  proceeds  or  rentals,  nor  shall 
any  misapplication  thereof  affect  the  validity  of  any  deeds  or  leases  made  by 
the  Mt  Slnal  Hospital ;  and  further  provided,  that  such  lots  and  the  improve- 
ments thereon  shall  not  be  exempt  from  taxation." 

On  or  about  November  28,  1898,  a  deed  of  the  premises  was  made 
and  executed  by  the  mayor  and  city  clerk,  which  deed  recited  the  reso- 
lution of  the  OMnmissioners  of  the  sinking  fund,  and  conveyed  the  prop- 
erty to  the  corporation  in  fee-simple  absolute.  The  title  to  plot  2  was 
acquired  by  the  corporation  by  a  substantially  similar  process.  The 
first  lease  was  made  pursuant  to  chapter  189,  p.  289,  of  the  Laws  of 
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1881,  which  authorized  a  leasing  for  a  period  of  99  years  at  a  nominal 
rent  This  was  a  special  act  After  authorizing  the  lease,  the  act  re- 
cites : 

"Having  In  view  the  provialoD  made  by  such  Institution  for  a  clam  of 
patients  needing  hospital  treatment,  and  who  would  otherwise  become  a  public 
charge  upon  the  mayor,  aldermen,  and  commonalty  of  the  dty  of  New  York." 

Section  2  of  the  act  provided: 

"Such  lease  shall  contain  a  covenant  on  the  part  of  said  corporation  •  •  • 
that  no  charge  whatever  shall  be  uiade  for  the  treatment  In  any  of  the  wards 
of  the  building  to  be  orected  upon  the  said  land." 

A  lease  was  authorized  by  the  commissioners  of  tiie  sinking  fund 
April  27, 1888,  for  a  period  of  21  years  at  a  rental  of  $630  per  year,  with 
covenants  for  three  renewals  at  an  appraised  rental.  A  lease  pursuant 
thereto  was  executed  on  May  ist  following,  containing  the  covenant  for 
renewals,  and  also  "that  the  lessee  shall  erect  a  hospital  building  and 
treat  all  patients  free  therein."  This  lease  covered  a  part  of  plot  2. 
Chapter  45,  p.  70,  of  the  Laws  of  1892,  authorized  the  leasing  of  the 
remainder  of  this  plot.    The  act  provided : 

"Such  lease  to  be  of  a  period  of  99  years,  at  such  nominal  rent  as  they  may 
deem  advisable,  having  In  view  the  provision  made  by  such  Institution  for  a 
class  of  patients  needing  hospital  treatment,  who  would  otherwise  become  a 
public  charge  upon  the  mayor,  aldermen,  and  commonalty  of  the  said  city." 

By  chapter  553,  p.  1085,  of  the  Laws  of  1892,  the  commissioners  of 
the  sinking  fund  were  authorized  to  modify  in  such  manner  as  they 
might  deem  proper  the  lease  executed  pursuant  to  the  provisions  of 
chapter  189,  p.  289,  of  the  Laws  of  1881.  This  referred  to  the  lease 
of  May  I,  1888,  and  pursuant  thereto  the  commissioners  of  the  sinking 
fund  passed  a  resolution  authorizing  a  surrender  of  that  lease,  and 
awarding  a  new  lease  for  a  period  of  99  years  at  a  nominal  rental  of 
$1  a  year.  Pursuant  to  these  acts  and  resolutions,  the  leases  were  exe- 
cuted, each  of  which  contained  the  following  covenant: 

"And  the  said  party  hereto  of  the  second  part  further  covenants  and  agrees 
that  it  will  erect  or  cause  to  be  erected  or  maintained  upon  the  premises 
hereby  demised,  a  building  for  the  use  of  the  hospital  and  for  the  reception 
and  treatment  of  patleuts  needing  hospital  treatment,  and  that  said  party  of 
the  second  part  will  not  make  any  charge  or  receive  any  compensation  for  the 
treatment  of  patients  in  any  ward  of  the  buildings  which  shall  be  erected  on 
the  hereby  demised. premises." 

Subsequently,  and  pursuant  to  the  provisions  of  chapter  166,  p.  372, 
of  the  Laws  of  1900,  a  grant  of  all  of  the  premises  held  under  the 
leases  of  plot  2  were  conveyed  by  the  city  to  the  corporation.  The 
terms  of  this  act  and  the  terms  of  the  resolution  and  the  deed  pursuant 
thereto  vesting  title  in  the  corporation  were  in  all  respects  the  same  as 
were  the  act,  resolutions,  and  deed  under  which  the  grant  was  made  of 
the  plot  I.  It  is  conceded  that  the  plaintiff  has  been,  since  the  change 
in  its  name,  and  now  is,  engaged  in  charitable  work,  and  cares  for  a 
large  ntmiber  of  charity  patients,  who  would  otherwise  become  a  charge 
upon  the  dty.  In  the  main,  it  derives  its  funds  from  members,  patrons' 
dues,  legacies,  bequests,  and  charitable  gifts,  and  some  revenue  is  de- 
rived from  patients  who  pay.    Since  1898  the  city  has  paid  a  per  capita 
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allowance  of  60  cents  per  day  for  each  free  hospital  or  surgical  patient 
Pursuant  to  the  statement  contained  in  its  petition  to  the  cmnmission- 
ers  of  the  sinking  fund  for  a  grant,  the  corporation  has  purchased  the 
block  of  land  mentioned  therein,  and  conducts  its  hospital  and  charita- 
ble work  upon  an  enlarged  scale  at  that  place,  and  commensurate  with 
the  accommodations  which  it  has  to  offer.  On  December  6,  1901,  the 
corporation  and  the  defendant  entered  into  a  contract,  whereby  the 
plaintiff  agreed  to  sell  and  the  defendant  to  purchase  the  Lexington 
avenue  property,  which  was  the  property  the  corporation  received  from 
the  city,  for  the  sum  of  $425,000,  on  the  purchase  price  of  which 
$20,000  was  paid  in  cash  upon  the  execution  of  the  contract,  and 
$30,000  additional  was  paid  on  the  20th  day  of  January,  1902.  The 
remainder  was  to  be  paid  in  cash,  and  mortgages  to  be  given  upon  the 
different  subdivisions  of  the  property.  The  title  known  as  "Lot  No. 
I  of  plot  2,"  was  passed  March  i,  1902,  at  which  time  the  defendant 
accepted  a  deed  therefor,  and  paid  $10,000  additional  in  cash,  and 
gave  a  purchase-money  mortgage  for  $51,500.  The  title  to  the  re- 
mainder of  the  land  was  to  be  passed  at  such  time  before  November  i, 
1903,  as  the  corporation  should  elect  After  the  acceptance  of  the  deed 
above  mentioned,  it  was  agreed  between  the  parties  that,  should  the 
title  to  the  premises  prove  to  be  unmarketable,  the  corporation  would 
accept  a  reconveyance  of  the  same,  cancel  the  mortgage,  and  repay 
all  the  moneys  paid  by  the  defendant  upon  the  contract  of  purchase. 
Thereafter  the  parties  agreed  on  the  13th  day  of  July,  1903,  as  the 
time  for  closing  the  contract,  at  which  time  the  plaintiff  tendered  its 
deed  to  the  defendant  of  the  remaining  portion  of  the  land,  and  de- 
manded the  execution  of  the  purchase-money  mortgages  and  the  pay- 
ment of  the  remainder  of  the  purchase  price  as  called  for  in  the  con- 
tract. The  defendant  rejected  the  title  as  tendered,  claiming  that  the 
same  was  unmarketable,  for  the  reason  that  it  depended  upon  the 
leases  and  deeds  heretofore  mentioned  from  the  city  of  New  York; 
that  the  same  were  invalid,  as  having  been  made  in  violation  of  law 
and  of  the  Constitution  of  the  state,  and  that  by  reason  thereof  the  cor- 
poration was  unable  to  convey  a  marketable  title. 

It  was  suggested  by  the  learned  referee,  and  is  argued  by  the  re- 
spondent upon  this  appeal,  that  some  consideration  for  the  grants 
from  the  city  of  New  York  to  the  corporation  is  found  in  the  fact 
that  the  land  granted  would  be  subject  to  taxation  in  the  hands  of  a 
purchaser  from  the  corporation.  It  is  manifest  that  such  fact  cannot 
be  deemed  a  consideration  in  any  sense.  If  it  could  be  construed  as  a 
valuable  consideration,  it  would  support  a  grant  from  the  city  by  way 
of  gift  to  a  private  individual,  for  in  his  hands  it  would  immediately  be- 
come the  subject  of  taxation.  Every  conveyance  could  be  supported 
under  such  consideration.  The  learned  referee  found  that  the  grants 
were  made  for  a  good  and  valuable  consideration,  which  he  proceeds 
to  recite  as  being  services  theretofore  rendered  in  the  treatment  and 
care,  without  charge,  of  persons  whose  treatment  would  otherwise 
have  been  a  charge  and  burden  upon  the  city  of  New  York,  and  for 
such  service  thereafter  rendered  in  maintaining  the  hospital  for  the  pur- 
poses described.  As  the  evidence  upon  this  subject  is  undisputed,  such 
finding,  although  expressed  as  a  finding  of  fact,  is,  for  all  essential 
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purposes,  a  conclusion  of  law.  Whether  a  valuable  consideration  suf- 
ficient to  support  these  grants  can  be  said  to  exist  depends  upon  the 
l^al  results  which  necessarily  flow  from  the  entire  transaction.  The 
incorporation  of  the  plaintiff  was  voluntary.  It  took  upon  itself  the 
burden  of  discharging  the  obligation  which  it  assumed.  The  fact  that 
in  process  of  development  it  enlar^d  its  scope  and  purposes,  and  there- 
under discharged  a  public  obligation  which  it  would  have  been  proper 
for  the  city  to  assume,  did  not  create  any  legal  obligation  against  the 
city.  Trustees  of  Exempt  Firemen's  Fund  v.  Roome,  93  N.  Y.  313, 
45  Am.  Rep.  217.  The  care  of  the  poor  and  the  aid  which  was  ren- 
dered to  poor  people  by  the  corporation  is  shown  to  be  of  a  character 
which  would  have  authorized  the  appropriation  of  public  moneys  in  dis- 
charge of  the  obligation,  and  it  is  probably  true  that  the  city  was  au- 
thorized by  general  provisions  of  law,  and  also  by  the  provisions  of  tlie 
statutes  to  which  we  have  called  attention,  to  recognize  the  discharge  of 
such  obligation  by  the  corporation  as  creating  a  moral  obUgation 
against  the  city,  which  it  might  discharge  by  the  pa)anent  of  public 
moneys.  Wrought  Iron  Bridge  Co.  v.  Attica,  119  N.  Y.  204,  23  N.  E. 
542;  Matter  of  Straus,  44  App.  Div.  425,  61  N.  Y.  Supp.  37.  The 
continued  disdiai^e  by  the  corporation  of  such  obligation  would,  as 
a  necessary  consequence,  furnish  the  basis  upon  which  the  city  could 
continue  in  rec<^nition  of  the  discharge  of  its  public  obligation,  and 
thereby  ri|fht  would  exist  for  the  appropriation  of  public  funds  for  its 
support  within  constitutional  restraints.  This  brings  us  to  considering 
whether  the  grants  of  property  in  the  present  case  can  be  sustained 
upon  the  consideration  above  mentioned,  and  whether  the  grant  is 
permitted  by  the  constitutional  authority  which  allows  the  appro- 
priation of  public  moneys  for  such  a  purpose.  Before  adverting  to 
the  specific  constitutional  provision  applicable  to  the  subject,  it  is 
well  to  have  clearly  in  mind  the  exact  status  of  the  corporation,  and  the 
relation  of  the  city  thereto.  Under  the  lease  of  plot  1,  the  act  author- , 
izing  it  was  for  the  erection  of  a  public  hospital,  and  it  contained  a 
covenant  to  erect  and  maintain  such  hospital  upon  the  demised  prem- 
ises, and  also  to  keep  it  open  at  all  times  during  the  term  of  the  lease 
for  patients  of  all  creeds  and  denominations,  and  it  also  contained  a 
provision  of  forfeiture  in  the  event  that  compliance  was  not  had  with 
these  terms,  conditions,  and  covenants.  At  the  time  of  the  execution 
of  this  lease,  the  constitutional  provision  now  embraced  in  section  10 
of  article  8  was  not  in  existence,  in  consequence  of  which  the  power  of 
the  Legislature  to  authorize  the  appropriation  of  public  moneys  was 
very  much  broader  than  the  constraints  which  the  constitutional  pro- 
vision now  places  upon  it.  Matter  oi  Mahon  v.  Board  of  Education, 
171  N.  Y.  263,  63  N.  E.  1 107,  89  Am.  St.  Rep.  810.  The  leases  of  plot 
2  had  different  provisions,  which  we  have  already  noticed.  These 
leases  were  made  after  the  adoption  of  the  constitutional  provision. 
Therefore  it  was  that  the  terms  of  the  act  and  the  leases  themselves 
contained  much  broader  covenants,  doubtless  deemed  to  be  essential 
in  order  to  meet  the  constitutional  restrictions.  There  is,  therefore, 
the  express  recital  that  the  corporation  is  to  undertake  the  discharge 
of  rendering  relief  to  patients  needing  hospital  treatment,  who  would 
otherwise  becc«ne  a  public  charge,  and  that  such  treatment  should  be 
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free.  Forfeiture  of  these  leases  was  attendant  upon  the  failure  to  dis- 
charge by  the  corporation  the  covenants  contained  therein.  Under  the 
terms  of  the  grants,  however,  all  covenants  of  forfeiture,  as  well  as  all 
others,  were  omitted,  and  in  their  place  was  substituted  the  clause  con- 
tained in  the  resolution  passed  by  the  commissioners  of  the  sinking 
fund.  This  covenant  simply  required  the  application  of  the  proceeds 
of  the  land  conveyed  to  the  support  and  maintenance  of  the  corporation. 
There  could  be  no  covenant  of  forfeiture,  and  at  the  same  time  invest- 
ed in  the  corporation  an  absolute  title,  which  it  could  convey  to  a  pur- 
chaser subject  to.no  conditions.  This  condition  the  acts,  resolutions, 
and  grants  expressly  recite.  The  effect  of  the  grant,  so  far  as  the  cor- 
poration is  concerned,  was  only  to  impose  upon  it  the  obligation  of 
applying  the  proceeds  of  the  land  to  the  discharge  of  its  chartered  obli- 
gations. This  was  all  it  pledged  itself  to  do  in  its  petition  asking  for 
the  grant  The  language  of  this  pledge  is  to  apply  the  proceeds  of 
any  sale  which  it  makes  to  the  purposes  and  objects  of  its  incorporation, 
"as  set  forth  in  its  certificate  of  incorporation  as  modified  by  the 
laws  affecting  the  same."  The  effect  of  the  covenant  and  of  the  pledge 
is  therefore  the  same.  By  reference  to  its  certificate  of  incorporation, 
which  contains  its  chartered  powers,  it  is  seen  to  be  as  recited  "that  the 
particular  business,  purpose,  object  of  such  association  and  society 
will  be  medical  and  surgical  aid  to  persons  of  the  Jewish  persuasion, 
and  for  all  other  purposes  appertaining  to  hospitals  and  dispensaries." 
And,  so  far  as  its  charter  is  concerned,  this  language  has  never  been 
broadened,  nor  has  it  been  changed  or  modified  by  any  legislative  act. 
It  is  true  that  in  the  constitution  adopted  by  the  corporation  the  limita- 
tion upon  creed  is  stricken  out,  and  in  its  place  is  substituted  "all  creeds 
and  nationalities,"  and  the  objects  of  the  incorporation  are  very  much 
enlarged.  The  constitution,  however,  is  not  a  part  of  the  corporation's 
charter.  It  may  be  modified,  changed,  and  amended  in  accordance 
with  the  rules  and  regulations  providing  therefor,  without  in  the 
slightest  degree  contravening  the  corporation's  charter.  It  can  strike 
therefrom  the  whole  of  the  enlarged  purpose  by  restricting  corporate 
acts  to  its  limited  charter  provisions  without  in  any  legal  sense  affect- 
ing the  pledge  made  in  its  petition  asking  for  the  grant,  or  violating  any 
covenant  which  is  contained  in  the  grants.  Aiid  if  it  made  entire 
departure  from  its  present  scheme,  and  declined  to  discharge  a  public 
obligation  in  rendering  aid  to  the  poor,  it  would  in  no  wise  affect  the 
terms  of  the  grant,  or  violate  any  of  its  covenants,  or  affect  the  title 
to  the  lands  in  the  hands  of  a  bona  fide  purchaser.  The  effect  of  this 
would  be  an  appropriation  of  public  property  ostensibly  for  a  puWic 
purpose,' which  might,  nevertheless,  be  devoted  to  exclusively  private 
purposes.  Confessedly,  an  appropriation  of  public  property  cannot 
lawfully  be  made  to  such  use,  and  we  are  of  opinion  that  it  is  equally 
fatal  to  the  grants  that  such  may  be  the  result.  The  question  is,  not 
what  was  the  purpose,  or  what  is  the  present  condition,  or  how  faith- 
fully the  corporation  has  discharged  and  is  discharging  its  pubKc  ob- 
ligation. The  vice  lies  in  what  may  be  done,  and  as  to  that  it  is  clear 
that  the  proceeds  of  these  grants  may  be  devoted  to  an  exclusively 
private  purpose,  and  the  city  left  remediless  in  preventiwi  of  it  The 
grants,  therefore,  operate  in  legal  effect  as  a  gift  of  public  property  for 
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a  private  use.    Section  lo  of  article  8  of  the  Constitution  of  the  state 
of  New  York  so  far  as  material  provides : 

"No  dty  •  •  •  shall  hereafter  give  •  •  •  any  property  •  •  • 
to  or  In  aid  of  any  Indlvldnal,  association  or  corporation.  This  section  shall 
not  prevent  sncb  *  *  •  city  •  •  *  from  making  such  provision  for 
the  aid  or  support  of  Ita  poor,  as  may  be  anthorlEed  by  law." 

If  we  are  correct  in  our  construction  of  the  effect  of  this  grant,  it  is 
clearly  void  under  this  provision  of  the  Constitution. 

Aside  from  this  question,  however,  is  another,  which  readily  forces 
itself  upon  the  attention  when  the  transaction  is  considered.  The  con- 
stitutional provision  above  cited  authorizes  the  appropriation  of  public 
funds  for  the  aid  and  support  of  the  poor.  Prior  to  the  Constitution 
of  1894  the  subject  of  charities  had  not  found  a  place  in  the  several 
Constitutions  of  the  state.  The  present  Constitution,  while  making 
lawful  the  appropriation  of  public  funds  for  these  purposes,  did  not  as- 
sume by  that  provision  to  regulate  or  control  the  subject.  Section  II 
of  article  8  made  provision,  among  other  things,  for  a  state  board  of 
charities,  to  be  appointed  by  the  Grt)vemor,  and  provided  that  existing 
laws  relating  to  charitable  institutions  should  remain  in  force,  and  be 
applicable  thereto.    Section  14  of  such  article  provides : 

"Nothing  in  this  Constitution  contained  shall  prevent  the  Iiegislatnre  from 
making  such  provisions  for  the  education  and  support  of  the  blind,  the  deaf 
aiid  dumb,  the  Juvenile  infants,  as  to  It  may  seem  proper;  or  prevent  any 
•  •  •  city  •  •  •  from  providing  for  the  care,  support,  maintenance 
and  secular  education  of  Inmates  of  orphan  asylums,  homes  for  dependent 
children  or  correctional  institutions,  whether  under  private  or  public  control. 
Payments  by  •  •  •  cities  to  charitable  institutions  •  ♦  *  wholly  or 
partly  under  private  control,  for  care,  support  and  maintenance,  may  be  au- 
thorized, but  shall  not  be  required  by  the  Legislature.  No  such  payments 
shall  be  made  for  any  Inmate  of  such  institutions  who  is  not  received  and  re- 
tained therein  pursuant  to  rules  established  by*  the  state  board  of  charities. 
Such  rules  shall  be  subject  to  the  control  of  the  Legislature  by  general  laws." 

This  section  has  been  construed  to  authorize  the  payment  of  money 
to  various  institutions.  White  v.  Inebriates'  Home,  141  N.  Y.  123,  35 
N.  E.  1092 ;  Sargent  v.  Board  of  Education  of  the  Qty  of  Rochester, 
177  N.  Y.  317,  69  N.  E.  722.  It  is  upon  these  cases  and  various  others 
that  the  respondent  relies  to  uphold  these  grants.  In  each  of  them, 
however,  it  is  noticeable 'that  the  questions  involved  .the  appropriation 
of  money  and  the  payment  of  current  funds  for  the  public  purpose.  It 
is  the  evident  policy  of  the  state  to  deal  in  connection  with  such  insti- 
tutions, having  regard  to  the  continued  discharge  of  the  public  func- 
tions and  providing  funds  to  aid  in  the  discharge  of  current  obligations 
created  thereby.  The  appropriation  and  payment  of  money  from  time 
to  time  as  necessity  requires  enables  the  city  at  all  times  to  control 
the  proper  application  of  the  proceeds  and  to  increase,  diminish  or 
withheld  the  amount  appropriated  in  accordance  with  the  needs  of  the 
institution,  and  the  fulfillment  upon  its  part  of  the  public  obligation 
which  it  has  asstuned.  The  purpose  is  to  make  compensation  for  the 
discharge  of  such  obligation,  and  when  it  ceases  its  operations  or  be- 
comes inefficient  in  the  discharge  of  the  public  function  courts  will  not 
compel  payment  out  of  the  public  funds,  even  though  there  be  in  ex- 
istence a  statute  requiring  the  public  authorities  to  make  payment 
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People  ex  rel.  Inebriates'  Home  v.  Comptroller,  152  N.  Y.  399,  46  N. 
E.  852.  The  language  of  section  14  of  the  Constitution  clearly  con- 
templates payment  of  money  for  these  purposes,  to  be  applied  subject 
to  the  rules  and  regulations  established  by  the  board  of  charities. 
This  is  now  the  authority  for  the  application  of  property  and  money  in 
aid  of  private  institutif^ns  that  have  voluntarily  assumed  the  public 
obligation,  and  the  provision  is  that  no  "payments  shall  be  made  for 
any  inmate  of  such  institutions  who  is  not  received  and  retained  therein 
pursuant  to  rules  established  by  the  state  board  of  charities";  thus 
dearly  contemplating  that  the  basis  of  the  appropriation  shall  have  re- 
lation to  the  number  of  inmates  provided  for  in  the  particular  institu- 
tions, the  rate  of  payment  being  placed  upon  a  per  capita  basis.  Such 
is  the  scheme  of  these  enactments,  and  such  have  been  the  cases  where 
the  obligation  of  payment  has  been  assumed  and  enforced.  The  grant 
in  the  present  case  does  not  appropriate  money  upon  such  basis,  nor 
does  it  devote  the  land  to  the  use  of  the  corporation  for  its  corporate 
purposes.  In  effect,  it  ^ves  the  land  to  be  sold  for  the  purpose  of 
creating  a  fund,  which  in  all  essential  characteristics  operates  as  an 
endowment  of  the  institution  to  the  extent  of  the  fund  to  be  derived 
from  the  sale  of  the  land.  Neither  the  city  nor  the  board  of  charities 
has  control  of  such  fund  or  its  expenditures.  It  is  handed  over  to 
the  institution  bodily,  to  be  expended  in  its  discreticwi  for  the  purposes 
mentioned.  The  supervisory  ccwitrol  given  to  the  board  of  charities 
does  not  reach  such  fund,  nor  control  the  same  in  disposition.  The  con- 
trol of  the  board  of  charities  has  relation  to  the  inmates,  and  the  limita- 
tion is  that  payment  may  not  be  made  if  such  inmate  be  not  received 
and  retained  pursuant  to  rules  established  by  the  board.  So  that  this 
fund  produced  by  these  grants  passes  irrevocably  to  the  corporation, 
to  be  used  in  its  discretion^  and  subject  to  no  other  covenant  or  pledge 
upon  its  part  than  an  agreement  to  use  it  for  its  chartered  purposes, 
which  may  be,  under  such  charter,  private  and  denominational.  The 
result  of  such  condition  is  that,  so  far  as  appropriations  are  based  upon 
per  capita  relief  afforded  by  the  institution,  the  most  stringent  safe- 
guards surround  the  expenditure  of  moneys  so  appropriated,  and  ncHie 
can  be  made  unless  compliance  be  had  with  such  provisions  of  law.  If, 
however,  the  present  grants  be.  sustained,  it  must  follow  that  lands  may 
be  conveyed,  or  moneys  without  limit  appropriated  as  endowments  for 
these  institutions,  without  any  control  or  supervision  in  disposition  by 
any  public  authoritv  or  board.  The  corporation  itseK  furnishes  the 
best  illustration.  The  city  appropriates,  and  has  since  1898,  60  cents 
per  day  for  each  free  hospital  or  surgical  patient  The  Constitution 
provides  that  such  moneys  shall  not  be  paid  to  this  institution  unless  it 
makes  compliance  with  the  rules  of  the  state  board  of  charities.  Under 
these  grants  it  obtains  property  which  it  has  sold  for  $425,000,  and,  if 
the  grant  be  sustained,  this  fund  it  may  receive  and  appropriate  in  the 
discretion  of  the  governing  body  of  the  corporation.  Clearly,  such 
a  result  was  never  contemplated  by  the  framers  of  the  Constitution. 
Nor  has  any  case,  so  far  as  we  are  able  to  find,  supported  such  a  grant. 
On  the  ccmtrary,  the  expression  of  the  courts  upon  that  subject  is  to 
the  effect  that  all  appropriations  must  be  subject  to  control  by  the  state 
board  of  charities,  and  such  is  the  constitutional  provision.    To  sustain 
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these  grants,  tiierefote,  would  be  again  to  open  the  door  to  the  evils 
which  arose  prior  to  the  constitutional  prohibitions  upon  the  Legisla- 
ture, which  were  passed  to  remedy  such  evil.  We  have  no  doubt  but 
that  the  present  corporaticm  is  worthy  of  the  aid  which  the  Legislature 
has  authorized,  and  which  the  city  has  attempted  to  give,  and  that  it  is 
discharging  and  will  continue  in  the  discharge  of  the  public  obli^tion 
which  it  has  voluntarily  assumed ;  but  such  facts  cannot  be  considered 
in  sustaining  a  gift  or  in  authorizing  an  endowment  which  is  opposed 
to  the  public  policy  of  the  state  as  expressed  in  organic  law.  We  reach 
the  conclusion,  therefore,  that  these  grants  are  in  all  essential  respects 
gifts  and  endowments,  and  that  as  such  they  are  in  violation  of  the 
constitutional  provisions  of  the  state.  This  conclusion,  therefore,  ren- 
ders this  title  unmarketable. 

As  the  parties  have  stipulated  that  the  one  succeeding  shall  have  an 
afilimiative  judgment,  it  necessarily  follows  that  the  judgment  should  be 
reversed,  and  judgment  should  be  ordered  in  favor  of  the  defendant  up- 
on his  counterclaim ;  costs  to  the  defendant  of  this  appeal  and  of  the 
action.    All  concur. 


(92  App.  DlT.  487.) 

SPIER  T.  HYDE  et  aL 

(Supreme  0>nrt,  Appellate  DlTislon,  First  Department    March  18,  1904.) 

1.  CoHTBACTs— Pool  of  Stock— iNnaxm  of  Pabtiks. 

An  arrangement  wbereby  stock  In  a  corporation  wa>  pooled  for  tbe  pur- 
pose of  sale,  and  plaintiff  was  to  receive  the  difference  between  $22.50 
and  $27  on  250  shares  if  the  sale  did  not  amount  to  over  $27,  but.  If  tbe 
sale  was  made  at  over  $27,  the  profits  on  the  whole  stock  were  to  be 
equally  divided  between  plaintiff  and  defendants,  gave  plaintiff  a  direct 
Interest,  as  owner.  In  250  shares,  coupled  with  a  contingent  Interest  in 
the  whole,  while  defendants  had  an  interest  In  the  remainder,  subject  to 
plaintiff's  contingent  Interest. 

2.  Sake— Pabtkebbhif  Relation— FinuciABT  Crabaotkb. 

An  arrangement  whereby  corporate  stock  was  pooled  to  be  sold,  and 
plaintiff  and  defendants  were  to  receive  stated  proportions  of  the  profits, 
created  a  Joint  interest  in  them,  and,  whether  it  amounted  to  a  technical 
partnership  or  not,  it  was  governed  by  tbe  same  rules;  the  relation  of 
tbe  parties  being  fiduciary,  and  Imposing  on  tbe  party  vested  with  power 
to  deal  with  the  stock  the  obligation  to  account  to  tbe  others,  and  to  af- 
firmatively show  a  faithful  discharge  of  his  tmst 

8.   TbCSTE£S— BXTEMT  OF  POWEBS— QOOD  PArTH  IN  EXEBCISE. 

That  the  power  conferred  on  a  trustee  to  deal  with  property  is  broad 
enough  to  permit  him  to  deal  with  it  in  any  way  does  not  discharge  him 
from  the  obligation  of  good  faith  towards  those  for  whom  he  acts,  or  dis- 
charge blm  from  the  duty  of  fair^  accounting  for  what  he  receives,  and 
protecting  the  rights  of  his  associates. 

4.   COKTBACrS— DiBCHABOE— StTBSEQUENT  CONTBACTS. 

A  subsequent  contract  superseding  a  prior  one  determines  the  enforce- 
able rights  of  the  parties  in  the  transaction  governed  by  the  contracts. 

&   CONTBACTS— CONBTBUCTION- Pool.  OP  StOCK— PoWEBS  OF  PaBTIEB. 

Plaintiff  and  defendants  were  the  owners  of  10,100  shares  of  stock  in  a 
corporation,  the  total  stotft  of  which  amounted  to  20,000  shares ;  plaintiff's 
interest  l)eing  250  shares.  Defendants  formed  a  scheme  of  taking  over 
tbe  total  stock  of  tbe  corporation  and  organizing  a  new  company,  and 
contracted  to  pay  plaintiff  for  bis  services  and  for  bis  stock,  the  control 
of  which  was  necessary  to  bring  about  the  scheme,  16  per  cent  of  tbe 
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net  profits  after  the  10,100  shares  had  been  pooled  and  sold,  and  I22.7S 
had  been  deducted  on  each  share;  the  16  per  cent,  however,  to  relate 
only  to  10,100  shares  of  the  "hew  company,"  and  to  the  net  profits  to  be 
derived  from  the  sale  thereof  "on  the  basis  as  above  stated."  Th^  provi- 
sions preceding  the  quoted  clauses  stated  the  defendants'  Intention  to  ex- 
change the  shares  of  the  old  company  for  an  "equal  number  of  shares" 
of  the  new,  but  defendants  were  given  power  to  modify  or  change  the 
plan  proposed.  Held,  that  the  whole  contract  must  be  construed  together, 
and  defendants  could  not  change  the  plan,  to  plaintiff's  detriment,  with- 
out his  consent,  and,  by  the  increase  of  the  number  of  shares  of  capital 
stock  In  the  new  company,  deterqilne  plaintiff's  rights  on  the  basis  of  the 
Increase,  but,  in  case  of  such  an  increase  in  the  number  of  shares,  de- 
fendants would  have  to  pay  plaintiff  his  share  of  the  profits  on  the  basis 
of  the  exchange  value  of  the  stock  of  the  old  company  as  represented  in 
the  shares  of  the  new. 

Q,   BaMX — SnFBBSEDIRO  C  O  NTS  ACTS— DTTTT  TO  DlSCIX>SB  FACTS. 

Where  plaintiff  and  defendants  had  entered  into  a  contract  whereby 
they  were  to  pool  their  stock  in  a  corporation  for  the  purpose  of  forming 
a  new  one  and  selling  Its  shares,  and  defendants  were  given  a  discretion- 
ary power  in  the  mode  of  bringing  about  the  result,  plaintiff  being  in  the 
employ  of  one  of  the  defendants  and  largely  subject  to  his  control,  de- 
fendants were  bound  to  fully  disclose  all  the  facts  in  connection  with  the 
transaction  and  business  conduoted  by  them,  on  entering  into  any  new 
contract  with  plaintiff  readjusting  his  share  of  the  profits  In  the  trans- 
action. 

7.  Sauk— Bah  Faith— Bvidxhck. 

Evidence  held  to  show  that  defendants,  on  entering  into  a  contract 
superseding  a  former  contract  fixing  plaintUTs  compensation  in  the  pool 
of  stock  in  an  old  corporation  and  the  formation  of  a  new  one,  did  not 
fairly  and  fully  disclose  matters  affecting  plaintiff's  rights. 

8.  Sake— RisPBESERTATioNS  or  Fact. 

Representations  as  to  the  terms  of  an  existing  contract  between  defend- 
ants and  an  underwriter  for  the  disposal  of  corporate  stock,  and  of  de- 
fendants' opinion  as  to  the  number  of  shares  which  would  be  in  a  pool 
in  which  plaintiff  was  interested,  which  representations  Induced  plaintiff 
to  enter  into  a  contract  with  defendants  fixing  his  profits,  were  representa- 
tions of  fact,  and,  being  false,  sufficient  to  avoid  the  contract,  although 
the  contract  with  the  underwriter  was  yet  to  be  fulfilled. 

9.  SaJCB— ACCOTJNTINQ — ITEHS  CoVEEM. 

Where  plaintiff  entered  into  a  contract  with  defendants  whereby  be  was 
to  have  for  his  services  and  stock  contribnted  to  a  pool  16  per  cent,  of  the 
net  profits  on  a  certain  number  of  shares,  he  was  not  entitled  to  any  in- 
terest in,  or  an  accounting  for,  additional  shares  subsequently  purchased 
by  defendants. 

10.  AccouHTiHO— Afpointnent  of  Reciivkbb— NECESsrrr. 

On  an  interlocutory  judgment  for  an  accounting  of  plalntitrs  share  of 
the  profits  from  the  sale  of  stock,  it  was  not  necessary  to  appoint  a  re- 
ceiver to  protect  plaintiff's  rights. 

Ingraham,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  L.  Spier  against  Charles  L.  Hyde  and  William  R. 
Garrison.  From  an  interlocutory  judgment  directing  an  accounting, 
defendants  appeal.     Modified. 

See  79  N.  Y.  Supp.  699. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Franklin  Bartlett,  for  appellants. 

H.  Snowden  Marshall,  for  respondent 
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HATCH,  J.  There  was  a  former  appeal  in  this  case  from  an  inter- 
locutory judgment  entered  therein  in  favor  of  the  plaintiff  and  gainst 
the  defendants,  and  upon  such  appeal  the  judgment  was  reversed.  78 
App.  Div.  151,  79  N.  Y.  Supp.  699.  In  the  opinion  there  written  the 
substance  of  the  pleadings  forming  the  issue  between  the  parties  was 
stated,  and  also  the  principal  contracts  relied  upon  by  the  parties  were 
set  oat  in  full  in  their  pleadings,  and  considered  by  the  court  in  making 
disposition  of  the  appeal.  It  is  not  necessary,  therefore,  that  the  issues 
be  stated  herein  in  detail,  or  that  the  contracts  be  again  set  out  in  full. 
The  issues  upon  the  trial,  save  in  one  respect,  which  is  not  controlling 
in  the  disposition  of  this  appeal,  are  the  same  as  they  were  before. 
The  contracts  relied  upon,  which  determine  the  rights  of  the  parties, 
are  the  same ;  and  we  have  now  to  consider  whether  the  construction 
placed  upon  the  principal  contract  by  the  learned  court  below  is  correct, 
and  whether  the  effect  given  to  the  testimony  can  be  sustained.  In 
this  view,  it  becomes  necessary  to  call  attention  to  the  exact  relations 
which  existed  between  the  plaintiff  and  the  defendants  at  the  time  of 
the  inception  of  the  enterprise  resulting  in  the  claims  that  are  made  in 
this  action. 

At  the  instance  and  request  of  the  defendants,  the  plaintiff  procured 
cations  on  10,100  shares  of  stock,  being  a  omtrolling  interest  in  the 
Goodson  Tjrpe  Casting  &  Setting  Madiine  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  Minnesota.  When  the  plain- 
tiff entered  upon  the  business  of  procuring  options  up<»i  this  stock, 
it  was  with  the  understanding  between  himself  and  the  defendants  that 
he  was  to  give  his  services  in  ccMinection  therewith  free  of  charge,  and 
the  defendants  were  to  furnish  the  money  to  pay  for  the  stock  when  the 
opticms  should  be  obtained.  This  agreement  was  oral,  was  carried 
out,  the  plaintiff  obtained  the  options,  and  the  defendants  paid  therefor 
at  the  rate  of  $8  and  $11  a  share  for  the  stock  so  obtained.  After  the 
opti(His  were  secured,  plaintiff  and  the  defendant  Hyde  had  a  conversa- 
ti<»i  relating  to  the  interest,  as  compensation,  which  the  plaintiff  should 
receive  in  connection  with  the  venture.  After  the  matter  had  been 
discussed,  the  defendant  Hyde  wrote  out  the  following  taeatonadvan, 
which  was  O.  K.'d  by  Hyde  and  the  plaintiff  at  the  time: 

'^(UOO  sbarea  in  tbe  pool  O.  K.  H. 

5400  H.  ft  O.  O.  K.  S. 

6,000 

250  Ctaas.  L.  Spier 


4.760  at  22%— about  1106,876. 

"H.  ft  Q.  receive  $106,000. 

"Spier  receives  250  Bhares  of  stock  In  the  pool. 

"Now  if  we  sell  the  stock  above  22%  Mr.  Spier  will  be  entitled  to  receive 
tbe  difference  between  22%  and  27,  to  be  taken  in  stock  at  22%  per  share. 
If  we  sell  at  over  27,  then  proflta  to  be  equally  divided  between  Garrison, 
Spier  ft  Hyde." 

This  conversation  and  the  preparation  of  this  writing  by  the  defend- 
ant Hyde  are  undisputed.  It  is  to  be  observed  that,  by  the  provisions 
of  this  writing,  the  10,100  shares  of  stock  were  to  be  pooled,  and,  of 
these  shares  in  the  pool,  tbe  plaintiff's  interest  was  250  shares.    The 
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unit  of  value  for  this  stock  was  fixed  at  $22.50  per  share,  which  sum 
was  first  to  be  accounted  for  to  the  pool.  If  the  pool  stock  upon  a  sale 
sold  for  $27,  then  the  plaintiff  was  entitled  to  receive  the  difference 
between  such  sums  upon  his  shares.  If  the  stock  «old  above  $27, 
then  the  profits  upon  the  whole  were  to  be  equally  divided  between 
the  plaintiflF  and  the  defendants.  It  is  evident  from  this  arrangement 
that  Spier's  direct  interest  in  the  pool  at  that  time  was  in  the  250  shares 
of  stock,  coupled  with  a  contingent  interest  in  the  whole.  The  defend- 
ants' interest  was  in  the  remainder,  subject  to  plaintiff's  contingent  in- 
terest Under  this  arrangement,  therefore,  the  plaintiff's  interest  was 
in  a  specified  number  of  shares  of  stock.  He  owned  those  shares  for 
the  services  which  he  rendered,  and  the  defendants  owned  the  remain- 
ing shares  of  the  pool  stock  for  the  money  which  they  advanced,  or 
which  was  to  be  advanced.  The  stock  at  this  time  had  not  come  into 
the  possession  of  any  of  the  parties  in  interest.  It  was  represented  by 
the  cations  which  the  plaintiff  had  obtained.  Subsequently  the  10,100 
shares  of  stock  were  taken  in  the  name  of  the  plaintiff.  He,  however, 
never  had  actual  possession  of  these  shares,  as  physically  they  came  to 
the  hands  of  the  defendant  Hyde.  The  plaintiff  executed  an  assign- 
ment of  the  shares  of  stock  either  to  Hyde  or  the  defendants,  and  Hyde 
retained  possession  of  them.  The  intention  of  the  parties  at  this  time, 
so  far  as  it  was  expressed  in  this  memorandum,  was  to  sell  these  shares 
of  stock  at  an  advance,  reap  the  prc^ts  on  the  terms  prescribed,  and 
make  the  division  based  upon  the  prices  obtained.  If  the  transaction 
had  stopped  here,  it  is  quite  evident  that  the  plaintiff  would  be  regard- 
ed as  the  owner  of  the  250  shares  of  stock,  as  that  was  the  apportion- 
ment under  the  arrangement.  He  had  the  same  title  to  his  250  shares 
that  the  defendants  had  to  the  remainder,  and,  upon  a  sale  of  the  same, 
or  otiier  disposition  being  made,  he  could  enforce  his  right  to  the  250 
shares,  and  to  whatever  profit  was  made  in  the  whole  number  of  shares 
above  $27  per  share.  In  the  disposition,  however,  which  was  made  of 
this  stock,  the  defendants  were  to  have  a  controlling  voice,  based  upon 
the  fact  tfiat  they  furnished  the  money  with  which  to  make  the  pur- 
chase. The  relation,  however,  which  was  thus  created  between  the 
plaintiff  and  the  defendants,  was  joint  in  interest.  Whether  it  be- 
came a  technical  partnership,  as  matter  of  law,  or  whether  it  constituted 
a  mere  joint  venture,  is  not  of  consequence.  The  respective  interests 
were  settled.  Such  interests  were  placed  in  a  common  pool,  to  be  used 
and  disposed  of  for  the  benefit  of  all,  and  the  legal  rules  applying  to 
such  an  agreement  are  precisely  the  same  as  are  those  which  apply  to 
a  partnership  in  technical  sense,  and  rights  are  to  be  enforced  upon  the 
same  principles.  King  v.  Barnes,  109  N.  Y.  267,  16  N.  E.  332 ;  Mars- 
ton  v.  Gould,  69  N.  Y.  220.  Such  relation  is  fiduciary  in  character, 
and  the  most  scrupulous  good  faith  in  dealing  is  required  at  the  hands 
of  the  party  who  has  been  invested  with  the  power  to  deal  with  the 
property,  and  in  equity  he  may  be  called  upon  to  account  for  the  prop- 
erty so  held.  He  becomes  a  trustee  for  his  associates  in  interest,  is 
their  agent  in  the  transaction,  and  is  not  only  bound  to  account  for 
the  property  and  its  proceeds,  but  the  burden  is  imposed  upon  him  to 
show  that  he  has  discharged  his  trust  with  fidelity.  Marvin  v.  Brooks, 
94  N.  Y.  71.    It  is  of  small  consequence  that  the  language  used  in  con- 
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ferring  power  to  deal  with  respect  to  the  property  intrusted  to  the  hands 
of  the  trustee  is  broad,  to  the  extent  of  permitting  him  to  deal  with  it 
as  he  chooses.  It  does  not  discharge  him  from  the  obligation  of  good 
faith  in  dealing;  nor  is  he  discharged  from  fairly  accounting  for  all 
he  received,  or  from  protecting  the  rights  and  interests  of  the  associates 
whom  he  represents.  Rather  is  his  obligation  increased  thereby.  It 
confers  upon  him  no  arbitrary  power  to  deal  with  the  property  without 
regard  to  the  rights  and  interests  of  his  associates,  for,  the  relation  be- 
ing fiduciary,  he  is  not  only  under  a  moral,  but  also  under  a  strict  legal, 
obligation  to  act  in  good  faith,  and  to  fulfill  the  trust  committed  to  his 
care  with  complete  fidelity.  In  process  of  development,  it  was  con- 
cluded by  the  parties  that  the  io,ioo  shares  of  stock  could  be  used  to 
better  advantage  by  the  formation  of  a  new  corporation,  which  should 
enter  into  a  contract  with  the  Minnesota  corporation,  and  take  over, 
so  far  as  possible,  its  stock  and  holdings.  The  capital  stock  of  the 
Minnesota  corporation  was  20,000  shares.  The  10,100  shares  upon 
which  the  plaintiff  held  options  were  therefore  the  controlUng  interest. 
The  defendants,  however,  after  the  agreement  heretofore  mentioned, 
did  not  own  a  controlling  interest  of  such  corporation.  Plaintiff's 
holding  was  absolutely  essential  to  the  carrying  out  of  the  scheme  to 
form  a  new  corporation,  which  they  would  be  able  to  control  in  its 
creation,  and  in  dealing  with  the  Minnesota  corporation,  and  thereby 
be  enabled  to  dictate  the  terms  upon  which  such  corporation  should 
be  formed,  so  far  as  the  statute  permitted.  It  is  therefore  plain  that 
the  plaintiff  was  an  essential  factor  in  the  success  of  such  scheme,  and 
the  shares  allotted  to  him  were  necessary  to  go  into  the  common  pool 
in  order  to  make  it  a  success.  The  defendants  recognized  this  condi 
tion,  and  therefore  made  the  proposition  to  the  plaintiff,  contained  in 
the  letter  called  the  contract  of  March  27,  1899.  This  contract  super- 
seded the  prior  arrangement  in  February,  and  undoubtedly  whatever 
rights  the  plaintiff  now  has,  which  may  be  enforced  by  action,  are  to 
be  determined  by  a  construction  of  this  contract.  The  contract  itself, 
however,  did  not  disturb  the  relations  which  existed  between  the  plain- 
tiff and  the  defendants.  The  defendant  Hyde  was  the  active  manager 
and  manipulator.  He  was,  in  legal  effect,  the  agent  and  trustee  for 
his  associates,  and  so  remained  under  this  contract,  and  continued  so 
to  remain  during  the  whole  course  of  the  dealings  in  the  execution  of 
the  prc^xjsed  plan.  Whatever  views  Mr.  Hyde  may  have  held  with 
respect  to  the  duties  and  obligations  which  he  owed  to  the  plaintiff, 
and  whatever  the  powers  of  which  he  conceived  himself  to  be  possessed 
by  virtue  of  the  ccmtract,  he  recognized  the  fact  that  Garrison  and  Spier 
were  his  associates  after  the  contract  was  executed,  and  so  testified. 
This  relation,  however,  is  not  of  special  significance  in  construction  of 
the  ccmtract  of  March  27th.  As  to  that  contract,  the  plaintiff  was  in- 
formed OMicerning  it,  accepted  its  terms,  and  no  claim  is  made  that 
he  was  misled  as  to  its  ccxiditions,  or  that  he  was  not  at  that  time  fully 
informed  concerning  his  rights. 

It  must  be  borne  in  mind,  in  considering  the  contract,  that  plaintiff 
was  the  owner  of  250  shares  of  stock,  and  that  he  had  a  contingent  in- 
terest in  the  remainder  of  the  shares  owned  by  the.  defendants.    This 
interest  made  him  a  necessary  party  to  the  reorganization,  and  it  was 
87  N.Y.S.— 19 
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SO  recognized  by  the  defendant  Hyde,  for,  after  reciting  an  intention,  if 
the  patents  proved  satisfactory,  to  form  a  corporation,  he  states,  "We 
should  like  to  have  your  assistance."  And  again,  "If  you  join  us"  a 
provision  would  be  made  for  profits.  It  cannot  be  questioned  but  that 
this  contract  provides  for  the  placing  of  the  io,ioo  shares  of  stock 
then  owned  by  the  pool.  The  agreement  so  recites,  and  that  such  stock 
was  to  be  charged  for  at  the  rate  of  $22.75  P^r  share,  which  was  an  ad- 
vance of  25  cents  a  share  over  the  agreement  made  in  February.  It 
then  expressed  the  hope  to  have  the  stock  underwritten  or  sold,  and,  if 
such  expectation  were  realized,  to  reserve  a  part  of  the  money  from 
such  source  as  working  capital  and  to  defray  expenses.  If  the  plaintiff 
joined  in  this  proposal,  the  contract  provided  that  the  profits  upon  the 
10,100  shares,  if  pooled,  would  be  estimated  as  the  net  sum  realized 
upon  the  sale  of  the  stock,  after  deducting  the  $22.75  per  share  and 
expenses,  and  "after  deducting  further  whatever  sum  of  money  those 
depositing  stock  in  the  pool  may  desire  to  reserve"  for  the  use  of  the 
company,  as  working  capital.  The  contract  then  provides  that  all 
questions  relating  to  modifications  or  change  were  to  be  determined 
by  the  defendants.  And  as  consideration  for  the  plaintiffs  servicfcs  in 
the  matter,  and  in  consideration  of  his  subsequent  devotion  of  his  en- 
tire time  for  the  promotion  of  the  new  company,  there  would  be  set 
apart  for  him^  as  full  compensation,  viz.,  his  stock  and  his  services,  15 
per  cent,  upon  whatever  net  profits  may  be  found  to  have  been  realized 
by  a  sale  of  the  pooled  stock  "after  the  entire  10,100  shares  have  been 
pooled  and  sold."  Down  to  this  point  in  the  contract,  it  is  plain  and 
unambiguous ;  and  it  gave  to  the  plaintiff,  in  terms,  15  per  cent,  of 
the  whole  of  the  net  profits  of  the  venture,  after  deducting  the  price 
of  the  stock  at  $22.75  P*''  share,  the  expense  of  promotion,  and  the  set- 
ting aside  of  a  working  capital.  There  is  not  a  syllable  in  this  contract 
which  refers  to  any  stock  to  be  issued  by  the  new  company,  except  as 
there  is  the  expression  of  intention  hereafter  noticed.  The  whole  sub- 
ject-matter of  the  arrangement  related  exclusively  to  the  10,100  shares 
of  the  Minnesota  corporation,  which  had  theretofore  been  pooled,  and 
it  was  of  pr(^ts  in  relation  to  that  10,100  shares  of  stock  which  should 
be  made  that  the  plaintiff  was  to  receive  15  per  cent  in  consideration 
of  the  transfer  of  his  stock  and  the  rendition  of  his  services.  Then 
follows  the  clause: 

"It  Is  understood,  bowever,  that  this  1S%  Interest  relates  only  and  ai^lies 
solely  to  the  10,100  shares  of  stock  ot  the  new  company  and  to  the  net  profits 
if  any  to  be  derived  from  the  sale  thereof  on  the  basis  as  above  stated." 

At  first  reading,  this  clause  appears  to  be  a  positive,  distinct  limita- 
tion of  the  plaintiff's  interest  to  10,100  shares  of  stock  of  the  new  com- 
pany. It  is  to  be  observed,  however,  that  such  is  not  its  entire  lan- 
guage or  meaning.  Plaintiff's  rights  cannot  be  construed  solely  from 
Siis  clause  of  the  contract,  for  by  its  terms  it  refers  to  the  preceding 
provisions  of  the  contract,  and  makes  the  prc^t  upon  the  number  of 
shares  of  stock  to  rest  upon  the  basis  stated  therein.  Consequently  re- 
sort must  be  had  to  that  basis  in  order  to  arrive  at  a  correct  conclu- 
sion.   The  preceding  provisions  of  the  contract  are : 

"The  new  company  may  be  called  the  Ooodson  Qraphotype  Company,  and 
it  is  oar  intention  to  exchange  10,100  shares  of  its  stock  for  an  equal  number 
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jf  the  Goodson  Type  Casting  &  Setting  Machine  Company."  "We 
lace  these  10,100  shares  of  stock  of  the  Graphotype  Company  [1.  e., 
mpany]  In  portions  from  time  to  time  In  a  pool  to  be  charged  to  the 
rate  of  |22.75  per  share." 

appears  that  the  intention  was  thus  expressed  in  the  letter 

itained  the  proposal,  and  therefore  the  basis  for  the  contract, 

o,ioo  shares  of  the  old  stock  should  be  exchanged  for  io,ioo 

the  stock  of  the  new  company  on  precisely  the  same  basis, 

e,  as  the  stock  of  the  old  company,  and  it  was  that  stock  re- 

the  exchange  which  was  to  be  pooled  at  the  same  rate.    It  is 

ent  that  if  the  stock  of  the  old  ccMnpany  was  to  be  used  en- 

xchange  for  an  equal  number  of  shares  of  stock  of  the  new 

and  there  were  no  more  shares  of  stock  of  the  new  company 

en  there  would  be  no  exchange  of  value,  but  simply  an  ex- 
securities  representing  the  same  value,  so  that  there  would 
the  exchange  of  securities  of  the  pool,  and  the  profits  were 

d  and  paid  upon  what  was  realized  from  this  stock  as  pooled. 

heme  were  carried  out,  therefore,  whatever  profits,  either  in 

of  stock  or  of  cash,  or  otherwise,  which  arose  by  reason  of 

\  the  pooled  stock  of  the  old  company,  it  was  to  have  equal 

ition  in  all  respects  in"  the  same  number  of  shares  of  the  stock 

Bv,  and  it  was  upon  this  basis  that  the  limitation  in  the  con- 
made  of  the  plaintiff's  15  per  cent.     So  that,  in  any  event,  no 

lat  it  was  called,  or  what  mutations  the  10,100  shares  of  the 

the  old  company  underwent,  its  equivalent  in  value  was  to 

;nted  by  securities  which  were  taken  in  exchange,  and  it  was 
basis  that  plaintiff's  15  per  cent,  of  the  profits  was  reserved. 

ntion  was  not  carried  out.    The  defendants  were  not  obli- 

arry  out  that  particular  plan,' as  the  contract  contained  a  pro- 

thorizing  modification  and  change  by  the  defendants;    and 

d  to  the  terms  of  the  sale  of  the  pool  stock,  and  to  the  resers'a- 

roceeds  for  expenses,  and  in  modification  and  changes  in 

ndoubtedly  there  was  given  this  right  in  the  broadest  terms, 

right  could  not  be  exercised  in  such  form  and  manner  as  to 

le  plaintiff  of  his  property,  or  of  the  interest  which  he  was 
There  were  no  10,100  shares  of  stock  of  the  new  company 

i  for  io,ioc  shares  of  stock  in  the  old  company.  On  the  con- 
last-mentioned  stock  was  made  basis  for  tlie  whole  issue  of 

the  new  corporation.    It  paid  expenses,  it  provided  a  work- 

J,  it  resulted  in  profits  to  a  very  large  amount,  and  the  de- 

ieemed  to  have  reaped  from  the  transaction  what  would  be  to 

len  a  handsome  fortune.     Consequently  no  construction  of  ;  -  r^ 

act  ought  to  be  adopted  which  deprives  this  plaintiff  of  the 

'hich  were  represented  by  the  property  which  he  owned,  the 

ent  which  he  made,  and  the  contract  which  he  signed.     The 

s  could  not  by  change  and  modification  manipulate  the  10,- 

s  of  stock  by  a  different  method  from  that  represented  in  the 

and  then  exclude  the  plaintiff  from  profits  based  upon  a  con- 
of  an  equal  number  of  shares  of  stock,  much  lessened  in 

reason  of  the  amount  of  the  issue,  and  say  that  tlie  separation 

al  number  of  shares,  nominally  of  the  same  value,  would  an- 
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swer  its  requirements.  In  the  fulfillment  of  this  contract,  the  relation 
which  the  defendants  bore  to  the  plaintiff  was  fiduciary  in  character, 
and  they  owed  him  a  duty  of  carrying  out  the  terms  of  this  contract 
so  as  to  protect  his  interest.  If  they  made  changes  and  modifications, 
they  could  not  make  them  at  the  expense  of  the  plaintiff,  without  his 
consent,  given  upon  a  full  disclosure  of  all  the  facts.  While  they 
might  make  modifications  and  changes  in  broadest  form,  yet  they 
were  required,  in  making  such  modifications  and  changes,  to  protect 
the  plaintiff's  prc^erty  interest  in  the  subject-matter,  and  so  that  he 
might  realize  therefrom  the  equivalent  of  what  he  would  have  realized 
had  no  change  been  made.  It  seems  clear,  therefore,  that  the  15  per 
cent,  which  was  to  represent  the  plaintiff's  interest  under  the  proposed 
scheme  was  15  per  cent  of  the  value  of  the  10,100  shares  of  the  old 
company,  and  the  contemplated  exchange  of  this  stock  was  for  stock 
of  the  new  company,  equal  in  value  to  the  stock  of  the  old,  and  the 
defendants  could  not,  by  modification  and  an  increase  of  capital  stock, 
swell  the  volume  to  be  issued,  and  then  determine  plaintiff's  rights 
thereunder,  based  upon  an  equivalent  number  of  shares  of  the  new 
company.  We  are  of  opinion,  therefore,  that  the  last  clause  of  the 
contract  must  be  construed  in  connection  with  the  facts  as  they  existed 
prior  to  the  time  when  it  was  made,  of  the  contemplated  scheme  ex- 
pressed in  its  provisions,  and  of  the  acts  of  the  parties  thereunder. 
Really  the  question  goes  not  so  much  to  the  construction  of  this  con- 
tract, but  rather  to  the  manner  and  method  of  its  execution.  If  it  had 
been  carried  out,  as  proposed,  plaintiff's  15  per  cent,  would  have  been 
based  upon  the  value  of  the  stock  of  the  old  company,  whether  it  was 
represented  by  it,  or  its  equivalent  in  the  new.  As  executed,  the  shares 
of  stock  of  the  new  company  were  very  much  reduced  in  value.  But 
the  stock  of  the  old  company  was  the  basis  for  and  represented  all  of 
the  stock  issue  of  the  new.  We  are  therefore  of  opinion  that  the  con- 
struction placed  upon  this  contract  by  the  learned  court  below  was 
correct. 

It  does  not  follow  from  this  view,  however,  that  the  plaintiff  is 
necessarily  entitled  to  the  judgment  which  has  been  rendered.  It  is 
conceded  that  on  May  8th,  after  the  contract  with  Talbot  J.  Taylor 
&  Co.,  who  were  the  underwriters  of  the  issue  of  stock  of  the  new 
corporation,  had  been  executed,  the  parties  hereto  entered  into  another 
contract,  which  in  terms  defined  the  plaintiff's  interest,  and  the  amount 
which  he  was  entitled  to  receive,  arising  out  of  the  whole  transaction. 
If  that  contract  were  made  by  the  defendants  with  the  plaintiff  after 
full  and  complete  discharge  of  the  duties  which  they  owed  to  him,  and 
without  misrepresentation  or  fraud  upon  their  part,  then  there  is  an 
end  of  this  lawsuit,  and  the  judgment  appealed  from  cannot  be  sus- 
tained. In  considering  this  branch  of  the  case,  we  must  bear  clearly  in 
mind  the  relations  which  existed  between  these  parties  at  the  time  when 
this  contract  was  signed.  That  relation  upon  the  part  of  the  defend- 
ants still  remained  fiduciary  in  character,  and  they  were  bound  at  that 
time  to  make  full  and  complete  disclosure  of  all  of  the  facts  connected 
with  the  transaction;  and,  in  dealing  with  the  plaintiff,  they  were 
bound  to  discharge  the  obligation  of  disclosure  of  existing  conditions 
with  scrupulous  good  faith  and  integrity.    The  plaintiff  was  then  in 
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the  employ  of  the  defendant  Hyde,  and  was  in  large  measure  subject 
to  his  control  and  direction.  Mr,  Hyde  evidently  believed  that  such 
relation  upon  his  part  did  not  require  a  full  disclosure  of  all  of  the 
transactions,  but  only  of  such  as  he  chose  to  make.  Upon  this  subject 
the  defendant  Hyde  was  asked  and  answered : 

"Q.  And  yon  were  the  pool  mnnnger,  and  owed  him  the  duty  of  cpnfldentlnlly 
telling  him  of  everything  that  took  place?  A.  No;  I  thought  I  could  tell  him 
what  I  chose.  It  la  not  my  habit  of  telling  my  RUbordlnatea  anything  I  do 
unless  I  choose  to  do  so.  There  are  certain  things  a  man  has  to  keep  to  him- 
self.  In  this  case  I  told  Mr.  Spier  what  I  thought  be  ought  to  know." 

Both  defendants  testified  that,  on  the  morning  of  the  day  when  this 
contract  was  executed  by  the  plaintiff,  the  defendant  Hyde  upbraided 
and  scolded  the  plaintiff  for  dereliction  of  duty  which  he  was  employed 
by  Hyde  to  perform,  and  for  which  he  received  a  salary  of  $50  per 
week.  And  it  was  after  such  upbraiding  that  he  proposed  the  terms 
upon  which  the  contract  of  May  8th  was  based.  It  is  fairly  disclosed 
by  the  testimony  that  the  defendant  Hyde  occupied  quite  a  different 
attitude  to  the  plaintiff  as  an  associate  than  to  Garrison,  his  other  as- 
sociate. Between  the  two  defendants  there  were  evidently  terms  of 
equality  in  dealing  and  disclosure.  The  plaintiff  was  regarded  as  a 
subordinate,  as  he  was  in  fact  in  employment,  and  was  deemed  to  be 
only  entitled  to  such  disclosure  as  the  defendant  Hyde  saw  fit  to  make 
r^arding  the  transaction.  From  this  relation  there  is  some  ground 
for  saying  that  the  parti(?s  did  not  at  that  time  deal  upon  terms  of 
equality,  and  this  fact  is  to  be  taken  into  consideration  in  weighing 
the  testimony  which  has  convinced  the  trial  courts  that  the  defendants 
were  guilty  of  misrepresentation.  The  plaintiff  testified  that  at  the 
time  in  question,  and  prior  to  the  signing  of  the  contract,  the  defend- 
ant Hyde  stated  to  him  that  the  profits  of  the  pool  were  only  about 
2,475  shares,  and  that  plaintiff's  percentage  of  that  would  be  about 
361  and  a  fraction;  that  he  was  ignorant  upon  the  subject;  and  that 
upon  this  representation  he  was  induced  to  make  the  agreement.  The 
plaintiff  denied  any  knowledge  of  the  contract  which  had  then  been 
made  with  Talbot  J.  Taylor  &  Co.,  and  tfestified  that  at  that  time  he 
did  not  know  what  were  the  profits  of  the  pool  to  which  he  was  en- 
titled, and  that  he  accepted  the  defendant  Hyde's  statement  as  a  truth- 
ful statement  of  his  entire  interest  under  the  contract,  and,  relying 
thereon,  entered  into  the  contract  of  May  8th.  If  this  representation 
was  made  at  that  time,  it  constituted  an  untruthful  statement  of  plain-' 
tiff's  interest  as  provided  for  in  the  contract  of  March  27th,  for,  as  we 
have  seen,  he  was  then  entitled  to  15  per  cent,  of  the  profits  of  the 
pool  stock,  and  they  were  largely  in  excess  of  the  number  of  shares  of 
stock  which  the  defendant  Hyde  claimed  represented  the  entire  pool 
interest,  the  subject  of  division.  At  this  time  the  defendants  knew  the 
condition,  and  knew  approximately  what  profits  would  result  to  them 
if  the  Taylor  contract  were  carried  out.  It  is  also  fairly  disclosed  by 
the  evidence  and  the  actions  of  the  parties  that  at  this  time  both  de- 
fendants understood  plaintiff's  interest  under  the  contract  of  March 
27th  and  in  the  pool.  The  purpose  of  the  meeting  at  this  time  was 
to  arrange  about  the  interest  which  plaintiff  should  receive,  based  upon 
the  supposition  that  the  Taylor  contract  would  be  fulfilled.    It  was 
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testified  by  a  disinterested  witness  (Williamson)  that  Mr.  Hyde  stated 
to  him  about  noon  of  May  8th  that,  by  reason  of  the  changed  relations 
in  the  nature  of  the  deal  with  Taylor  &  Co.,  "he  had  been  obliged  to 
squeeze  or  reduce  the  holding  or  share  that  Mr.  Spier  was  to  have  in 
stock."  Subsequently  he  modified  this  statement  by  leaving  out  Spier's 
name,  who  he  would  not  testify  was  mentioned  by  name,  but  the  wit- 
ness distinctly  understood  that  the  squeezing  out  referred  to  Spier. 
The  defendant  Hyde  was  interrogated  upon  this  subject,  and  gave  this 
version : 

"Q.  And  you  stated  to  Mr.  Williamson  that  yoq  bad  therenpon  conclnded  to 
squeeze  Spier?  A.  I  am  not  sure  that  any  conversation  occurred  with  Mr. 
Williamson  that  day.  Mr.  Williamson  seemed  to  think  that  conversation  did 
occur,  but  I  am  not  clear  that  It  did.  I  didn't  tell  Mr.  Williamson  that'  I  was 
going  to  squeeze  Spier.  A.  Did  you  say  that  you  bad  been  obliged  to  squeeze 
or  reduce  the  holding  that  Spier  was  to  have  In  the  pool?  A.  Mr.  Williamson 
says  that.  I  don't  I  deny  that  I  used  those  terms.  I  am  not  sure  I  made 
any  such  statement  on  that  date.  I  am  not  sure  I  did  not  I  am  quite  positive 
that  I  did  not  tell  him  I  was  squeezing  Mr.  Spier.  I  am  not  absolutely  positive, 
but  I  don't  believe  I  did." 

This  is  far  from  a  denial  of  Williamson's  testimony,  and  its  strong 
tendency  is  to  lead  the  mind  to  believe  that,  in  the  relations  whidi 
existed  between  the  defendants  and  the  plaintiflf,  his  rights  and  in- 
terests were  not  cared  for  with  that  degree  of  fidelity  which  the  rela- 
tion and  the  law  required.  The  conduct  of  the  parties  in  respect  to 
the  transaction  itself  is  open  to  suspicion.  '  The  defendant  Garrison 
was  notified  by  Mr.  Hyde  that  he  was  going  to  have  an  important  con- 
versation with  Mr.  Spier,  and  he  desired  him  to  be  within  hearing  dis- 
tance, so  that  he  might  listen  to  what  toc4c  place,  and  a  stenographer  in 
the  office  was  directed  to  occupy  a  convenient  place,  where  he  could 
listen  to  what  occurred;  and  this,  taken  in  connection  with  the  in- 
equality of  relationship  between  the  defendant  Hyde  and  the  plaintiff, 
with  the  fact — for  I  think  it  must  be  so  accepted — that  the  plaintiff 
was  to  be  squeezed,  or  his  holdings  reduced,  and  were  in  fact  reduced, 
and  that  all  were  directed  to  listen  during  the  process,  leads  the  mind 
to  the  conclusicm  that  the  plaintiff  did  not  have  that  fair  measure  of 
protection  which  the  law  cast  about  him  in  his  dealing  with  the  de- 
fendants. And  taking  all  of  these  facts  into  consideration,  and  the 
further  fact  that  the  plaintiffs  profits  under  the  agreement  were  re- 
duced to  the  least  possible  amount,  and  that  the  defendants  reaped  from 
•the  same  transaction  a  large  and  bountiful  harvest,  quite  prepared  the 
mind  of  the  court  for  accepting  the  version  of  the  transaction  as  given 
by  the  plaintiff,  and  in  reaching  the  conclusion  therefrom  that  the  fact 
was  that  all  the  matters  were  not  fully  and  fairly  disclosed  by  the  de^ 
fendant  Hyde  at  the  time  of  this  transaction,  and  thereby  find  that,  by 
failure  of  disclosure  and  by  fraudulent  representations,  the  contract 
of  May  8th  did  not  become  a  legaA,  binding  contract  upon  the  plain- 
tiff, and  that  he  is  entitled  to  enforce  his  right  in  this  action. 

It  is  said,  however,  that  the  representations,  even  if  made  by  the  de- 
fendant Hyde,  were  of  future  expectations,  and  not  of  present  facts, 
and  that,  in  any  event,  the  representation  as  to  the  value  of  the  pooled 
interests  was  mere  matter  of  opinion,  and  could  not  by  any  possibility 
have  been  ascertained.    The  Taylor  contract  was  a  fact  presently  exist- 
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ing.  The  terms  and  provisions  of  that  contract  were  the  basis  in  re- 
spect of  which  the  defendants  were  dealing.  Each  of  them  knew,  if 
this  contract  was  fulfilled,  approximately  what  they  would  obtain.  It 
provided  in  express  terms  for  the  capital  stock  of  the  corporation,  its 
issuance  to  the  defendant  Hyde,  what  should  be  set  apart  for  working 
capital,  and  how  it  should  be  provided.  The  number  of  shares  of  stock 
were  known,  and  the  parties  were  adjusting  their  relations  and  rights 
in  respect  of  its  existence.  It  was  quite  true  tiiat  the  corporation  had 
not  been  formed,  and  also  true  that  the  contract  with  Taylor  &  Co. 
was  conditional ;  but  the  contract  with  the  plaintiff  was  based  upon  the 
conditions  which  appeared  in  the  Taylor  contract,  and  those  conditions 
were  known,  and  their  future  fulfillment  was  not  a  matter  to  which 
the  repiresentations  related.  For,  if  the  existing  contract  was  not  car- 
ried out  and  fulfilled,  then  the  contract  which  was  made  with  the  plain- 
tiflF  on  May  8th  failed.  It  was  made  to  depend  thereon.  So  the  rep- 
resentations with  respect  to  which  the  parties  were  dealing  were  of 
present  existing  facts,  although  their  bindin^^  obligation  depended  upon 
future  events.  The  opinion  expressed,  if  it  could  so  be  called,  as  to 
the  number  of  shares  which  would  be  in  the  pool,  was  based  upon  the 
facts  as  they  then  appeared ;  and  the  opinion  was  based  upon  a  cer- 
tainty, if  only  the  contract  should  be  carried  out.  The  representation, 
opinion,  or  statement  which  was  made  by  the  defendant  Hyde  was  of 
a  material  fact  then  existing,  and  established  by  the  contract,  and  not 
a  mere  matter  of  opinion,  or  the  expression  of  an  expectancy  of  what 
mig^t  occur.  We  reach  the  conclusion,  therefore,  that  the  fiduciary 
relation  between  these  parties  existed  at  the  time  of  the  contract  of 
May  8th ;  that  the  representaticwis  then  made  by  the  defendant  Hyde 
were  not  of  expected  events,  but  of  existing  facts ;  that  the  court  was 
justified  in  finding  that  the  defendants  were  guilty  of  a  breach  of  their 
fiduciary  relation,  and  that  the  representations  claimed  by  the  plaintiff 
to  have  been  made  were  made ;  and  that  they  were  sufficient  in  avoid- 
ance of  the  contract.  These  views  find  support  in  Cowee  v.  Cornell, 
75  N.  Y.  91,  31  Am.  Rep.  428;  Butler  v.  Prentiss,  158  N.  Y.  49,  52 
N.  E.  652;  Kountze  v.  Kennedy,  147  N.  Y.  124,  41  N.  E.  414,  29 
L.  R.  A.  360,  49  Am.  St.  Rep.  651 ;  Hickey  v.  Morrell,  102  N.  Y.  454, 
7  N.  E.  321,  55  Am.  Rep.  824;  Gray  v.  Richmond  Bicycle  Co.;  i^ 
N.  Y.  348,  60  N.  E.  663,  82  Am.  St.  Rep.  720;  Brooks  v.  Martin,  2 
Wall.  70,  17  L.  Ed.  732 ;  Smith  v.  Land  &  Property  Corporation,  28 
Ch.  Div.  15.  The  finding  of  the  court  answers  all  of  the  requirements 
of  a  finding  which  established  a  fraud. 

Although  we  reach  the  conclusion  that  a  recovery  in  this  case  should 
be  sustained,  yet  we  also  conclude  that  the  judgment  which  has  been 
entered  herein  is  much  broader  than  that  to  which  the  plaintiff  is  en- 
titled. His  interest  is  15  per  cent,  of  all  profits  derived  from  the  10,- 
100  shares  of  the  stock  of  the  old  company,  no  matter  what  form  such 
shares  of  stock  assumed,  or  how  the  profits  were  derived  from  its  use. 
By  the  judgment  which  has  been  entered,  the  defendants  are  required 
to  account  ior  other  shares  of  stock,  in  which  the  plaintiff  has  no  in- 
terest. If  the  defendant  purchased  other  shares  of  stock  of  the  old 
company,  which  were  still  outstanding,  the  plaintiff  would  have  no 
interest  therein,  nor  would  plaintiff  have  any  interest  in  profits  made 
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therefrom.  The  accounting  should  therefore  be  limited  to  the  io,ioo 
shares  of  the  stock /jf  the  old  company,  and  the  profits  derived  there- 
from, which  is  the  measure  of  the  plaintiff's  right  of  recovery.  Nor 
do  we  think  that  a  receivership  is  necessary  at  this  time  to  protect 
plaintiff's  rights.  The  interlocutory  judgment  provides  for  an  ac- 
counting, and  when  that  is  taken,  and  the  amount  is  determined  to 
which  the  plaintiff  is  entitled,  the  court  can  in  the  final  judgment  make 
such  provision  as  is  deemed  necessary  for  the  full  protection  of  the 
plaintiff's  interest 

The  judgment  should  therefore  be  modified  as  expressed  in  this 
opinion,  and,  as  modified,  affirmed.  No  costs  of  this  appeal  allowed  to 
either  party. 

O'BRIEN  and  McLAUGHUN,  JJ.,  concur.  VAN  BRUNT,  P. 
J.,  concurs  in  result. 

INGRAHAM,  J.  I  do  not  concur  in  the  affirmance  of  this  judg- 
ment. I  do  not  ccmsider  it  at  all  necessary  to  determine  the  relation 
that  existed  between  the  parties  to  this  action  prior  to  the  execution  of 
the  agreement  of  March  27th ;  but,  as  I  understand  it,  under  the  prior 
agreement,  if  the  stock  in  the  pool  was  divided,  the  defendants  were  to 
receive  5,100  shares,  the  plaintiff  250  shares;  and  the  balance  of  the 
stock  in  the  pool  was  to  be  sold,  the  defendants  to  receive  from  the 
proceeds  of  that  stock  $106,000.  If  the  4,750  shares  of  stock  sold 
above  $22.50  per  share,  the  plaintiff  was  to  receive  the  difference  be- 
tween $22.50  and  $27  in  stock  at  $22.50  per  share.  If  the  stock  sold 
for  more  than  $27  a  share,  the  amount  realized  over  $22.50  per  share 
was  to  be  divided  between  Garrison,  Spier,  and  Hyde.  As  I  look  at  it, 
there  was  no  partnership  or  joint  adventure  by  which  the  defendants 
became  trustees  for  the  plaintiff.  The  plaintiff  never  became  the 
owner  of  any  stock.  He  had  an  agreement  with  the  defendants  by 
which  he  was  to  receive  250  shares  of  stock  in  tiie  event  that  the  ar- 
rangement was  carried  out,  and  a  certain  further  sum  in  the  event  that 
profits  were  realized,  as  compensatimi  for  the  services,  that  he  had  ren- 
dered in  relation  to  the  transaction.  The  cc»nplaint  alleges  that  prior 
to  the  execution  of  the  agreement  of  February  24,  1899,  Hyde  had 
purchased  10,100  shares  of  stock  of  the  Goodson  Type  Casting  &  Set- 
ting Machine  Company,  a  corporation  organized  under  the  laws  of  the 
state  of  Minnesota;  that  he  had  paid  in  cash  therefor  $106,000;  and 
that,  in  purchasing  that  stock,  plaintiff  had  rendered  certain  services 
to  Hyde,  the  ccHnpensation  for  which  was  secured  to  him  by  the  agree- 
ment of  February  24,  1899,  which  liquidated  the  claim  for  compensa- 
tion for  his  work,  labor,  and  services  in  obtaining  the  contract  for  this 
stock.  Hyde  had  become  the  owner  of  the  stock  by  purchase,  for  which 
he  paid  $106,000.  He  was  indebted  to  the  plaintiff  for  services  which 
the  plaintiff  had  rendered  in  procuring  that  stock,  and  he  agreed  to 
pay  for  such  services  by  delivering  to  plaintiff  250  shares  of  the  stock, 
and  a  contingent  interest  in  the  event  that  a  portion  of  the  stock  was 
sold  at  a  price  which  would  realize  a  profit.  There  was  here  no  joint 
adventure,  no  relation  of  trust,  no  partnership,  but  simply  an  agreement 
by  Hyde  to  discharge  an  obligation  that  he  was  under  to  the  plaintiff 
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for  the  services  rendered.  Under  this  agreement,  there  was  no  inten- 
tion to  organize  a  new  company,  or  to  deal  with  the  stock  in  any  way 
except  to  sell  it.  By  the  contract  of  March  27th  an  entirely  different 
disposition  of  this  stock  was  contemplated,  which  was  inconsistent  with 
the  arrangement  of  February  24th,  and  which  abrogated  that  agree- 
ment. The  agreement  of  March  37th,  instead  of  a  sale  of  this  stock, 
provided  for  the  organization  of  a  new  company,  and  that  the  10,100 
shares  of  stock  of  the  Type  Casting  &  Setting  Company  then  owned 
by  Hyde  were  to  be  exchanged  for  an  equal  number  of  shares  of  stock 
in  the  new  company.  There  was  thus  to  be  substituted  in  the  posses- 
sioa  of  Hyde  10,100  shares  of  stock  of  the  new  company  in  place  of 
stock  of  the  old  company  that  Hyde  then  owned;  and  the  plaintiff 
necessarily,  by  joining  in  this  understanding,  relinquished  all  right  that 
he  had  in  profits  that  might  be  realized  from  the  sale  of  the  old  com- 
pany's stock.  His  right  was  limited  by  the  agreement  that  he  then 
made  with  Hyde.  The  new  agreement  provided  that  Hyde  expected 
to  place  the  10,100  shares  of  stock  of  the  new  cranpany  in  a  pool,  the 
stock  to  be  charged  to  the  pool  at  the  rate  of  $22.75  P*r  share,  and  that 
he  expected  to  have  this  stock  underwritten  or  sold ;  that  a  part  of  the 
money  to  be  realized  on  that  sale  was  to  be  paid  to  the  ccwnpany  to  be 
used  as  working  capital,  Hyde  reserving  the  right  to  fix  the  amount; 
and  the  expenses  in  selling  the  stock  were  also  to  be  paid.  It  was 
then  understood  that  the  profit  to  accrue  in  connection  with  the  10,- 
100  shares  of  stock  of  the  new  company  was  to  be  the  net  sum  real- 
ized upon  the  sale  of  the  said  stock,- after  deducting  and  repaying  to 
the  persons  depositing  it  the  sum  of  $22.75  P^i*  share,  and  deducting 
the  expenses  and  the  amount  fixed  by  Hyde  as  working  capital  for  the 
new  company.  Now  it  seems  to  me  that  this  arrangement  was  entire- 
ly clear.  Hyde  and  his  associates  had  purchased  the  10,100  shares  of 
stock,  pajring  therefor  $106,000.  They  were  to  transfer  that  stock  to 
the  new  company,  and  were  to  receive  from  the  new  company  an  equal 
number  of  shares  of  its  capital  stock.  These  10,100  shares  of  the  stock 
of  the  new  company  were  to  be  placed  in  a  pool,  and,  when  sold,  from 
the  proceeds  Hyde  was  to  receive  an  amount  equal  to  $22.75  pcr  share 
for  the  10,100  shares.  There  was  also  to  be  deducted  from  the  amount 
realized  upon  the  sale  of  the  stock  the  expenses,  and  such  a  sum  as 
should  be  paid  to  the  company  for  its  working  capital,  and  the  balance 
was  to  be  considered  as  the  profits  in  which  the  plaintiff  was  entitled 
to  share.  It  was  then  provided  that,  as  a  consideration  for  the  serv- 
ices rendered  by  the  plaintiff,  Hyde  would  be  willing  to — 

"Set  aside  for  your  benefit  as  full  compensation  for  your  serylces  fifteen  per 
cent  of  whatever  net  profits  estimated  on  the  alMve  basis  may  be  found  to 
have  been  realized  from  the  sale  of  the  pool  stock  after  the  entire  10,100  shares 
liave  been  pooled  and  sold" ;  and  "it  is  understood,  however,  that  ttis  fifteen 
per  cent  Interest  relates  only  and  applies  solely  to  the  10,100  shares  of  stock  ' 
of  the  new  company  and  to  the  net  profit,  If  any,  to  t>e  derived  from  the  sale 
tbereof  on  the  basis  as  above  stated." 

By  this  agreement  the  plaintiff  was  limited  to  the  15  per  cent,  of  the 
net  profits  upon  the  io,ico  shares  of  stock  of  the  new  company  to  be 
issued  in  exchange  for  old  stock  owned  by  Hyde.  To  this  the  plaintiff 
agreed,  and  it  is  this  agreement  that  plaintiff  asks  to  enforce.     Hyde 
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proceeded  to  carry  out  this  arrangement;  and  negotiations  were  com- 
menced with  a  firm  of  bankers  for  a  sale  of  the  stock  of  the  new  com- 
pany when  organized.  Those  negotiations  finally  resulted  in  a  contract 
between  Hyde  and  the  bankers,  Talbot  J.  Taylor  &  Co.  That  agree- 
ment recites  that  Hyde  and  his  associates  had  acquired  control  of  the 
Type  Casting  &  Setting  Company  (the  old  company),  and  intend  to  or- 
ganize under  the  laws  of  the  state  of  New  Jersey  the  Graphotype  Com- 
pany (the  new  company)  for  the  purpose  of  acquiring  the  entire  capital 
stodc  of  the  old  company,  and  the  ownership  of  the  patents  and  other 
patents  belcmging  to  it ;  and  the  agreement  provides  that  on  or  before 
May  23,  1899,  Taylor  &  Co.  should,  in  the  event  that  their  examination 
into  the  validity  of  the  patents  proved  satisfactory,  purchase  from 
Hyde  10,000  shares  of  the  preferred  stock  and  10,000  shares  of  the 
common  stock  of  the  new  company ;  that  the  new  company  was  to  have 
25,000  shares,  of  the  par  value  of  $100  each,  of  the  preferred  stock, 
and  25,000  shares,  of  the  par  value  of  $100  each,  of  the  common  stock ; 
that  the  new  company  was  to  issue  to  Hyde  24,999  shares  of  preferred 
stock,  and  25,000  shares  of  the  common  stock,  for  which  Hyde  was  to 
deliver  to  the  new  company  the  10,100  shares  of  stock  of  the  old  com- 
pany and  $374,000  in  cash ;  Hyde  to  procure  by  purchase  or  exchange 
all  of  the  balance  of  the  stock  of  the  old  company,  amounting  to  9,900 
shares,  and  to  transfer  it  to  the  new  company ;  and  for  each  share  of 
stock  of  the  old  cwnpany  Hyde  was  to  receive  of  the  amount  issued 
to  him  by  the  new  company  i  share  of  preferred  stock  and  i  share  of 
common  stock;  that  in  the  event  that  Hyde  was  unable  to  acquire  all 
of  the  stock  of  the  old  company  by  the  4th  of  September,  1899,  he 
should  on  that  date  return  to  the  new  company  the  amount  of  common 
and  preferred  stock  to  which  he  was  not  entitled  under  the  contract. 
It  was  further  provided  that  on  or  before  the  31st  da^  of  May,  1899, 
Taylor  &  Co.  would  pay  to  Hyde,  in  the  event  that  their  examinations 
of  the  machinery  and  patents  owned  by  the  company  were  satisfactory, 
the  sum  of  $187,500  on  account  of  10,000  shares  of  preferred  and  10,- 
000  shares  of  common  stock  of  the  new  c(Mnpany,  purchased  by  them 
from  Hyde,  and  that  the  remaining  $562,500  on  account  of  such  pur- 
chase was  to  be  paid  by  Taylor  &  Co.  to  Hyde  in  three  equal  install- 
ments, payable  July  i,  1899,  September  i,  1899,  and  November  i,  1899, 
and  Hyde  was  to  deposit  in  a  trust  company  10,000  shares  of  the  pre- 
ferred stock  and  10,000  shares  of  common  stock,  to  be  held  by  the 
company  for  one  year  from  the  date  of  the  agreement,  and  not  to  be 
sold  within  that  time.  This  agreement  was  signed  on  the  6th  day  of 
May,  and,  after  it  was  signed,  Hyde  had  an  interview  with  the  plaintiff 
at  his  office,  when  a  new  agreement  was  made,  which  the  plaintiff  al- 
leges was  induced  by  false  and  fraudulent  representations  of  Hyde,  and 
which  the  court  below  has  found  was  void  because  of  such  representa- 
tions. 

It  does  not  seem  to  be  disputed  that  if  the  new  agreement  of  May 
8,  1899,  is  binding  upon  the  plaintiff,  this  action  cannot  be  maintained, 
and  the  right  of  the  plaintiff  to  require  an  accounting  from  Hyde  un- 
der the  original  agreement  of  March  27th  depends  upon  whether  or 
not  the  agreement  of  May  8th  was  properly  abrogated.  The  defendant 
Hyde,  who  was  corroborated  by  the  defendant  Garrison,  denied  having 
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jpresentations  claimed  by  the  plaintiff,  but,  the  court  having 
such  representations  were  made,  we  must  assume  tliat  Hyde 
je  representations  testified  to  by  the  plaintiff ;  and  the  ques- 
esented  is  whether  those  representations  were  proved  to  be 
it  a  contract  based  upon  them  was  fraudulent  as  against  the 
ro  determine  whether  or  not  those  representations  were 
necessary  to  determine  just  what  interest  the  plaintiff  had 
of  his  interview  with  Hyde  which  resulted  in  this  agree- 
ay  8th.  By  the  contract  with  Taylor  &  Co.,  Hyde  was  to 
;  10,100  shares  of  stock  of  the  old  company,  and  the  pay- 
:  new  company  of  $374,000  in  cash,  10,100  shares  of  prefer- 
md  10,100  shares  of  common  stock  in  the  new  company. 
>f  money,  I  assume,  would  be  the  working  capital,  which, 
etter  of  March  27th,  was  to  be  paid  to  the  new  company, 
ed  from  the  proceeds  of  the  sale  of  the  stock  of  the  new 
hich  was  to  be  issued  to  Hyde  in  lieu  of  the  10,100  shares  .    , 

the  old  company.  The  agreement  with  Taylor  &  Co.  was 
e,  but  depended  entirely  upon  an  examination  of  the  patents 
lery  proving  satisfactory  to  Taylor  &  Co.  Hyde  was  en- 
ceive  for  the  stock  of  the  old  company  $22.75  P**"  share, 
to  $229,725.  He  was  required  to  pay  in  cash  to  the  new 
574,000.    Taylor  &  Co.  had  agreed  to  pay  for  20,000  shares  Z  ^ 

0,000  of  preferred  and  10,000  of  cwnmon),  if  things  were 

,  $750,000,  on  or  before  November  i,  1899.    Hyde  had  , 

lurchase  the  remaining  stock  in  the  old  company,  for  which 
receive  stock  in  the  new  company  at  the  rate  of  I  share  of 
nd  I  of  common  for  each  share  of  stock  of  the  old  company ; 
ck  that  Hyde  was  to  receive  was  to  be  deposited  so  that  it 
le  sold  or  used  for  one  year. 

r  that,  under  this  agreement,  there  could  be  no  profits  ascer- 
1  the  expiration  of  the  year  from  the  date  of  the  Taylor 
Whether  there  would  be  any  profit  at  all  depended  first 
her  or  not  Taylor  &  Co.  would  carry  out  their  contract, 
contingent  upon  the  patents  and  machinery  being  satisfac- 
n,  and  then  upon  the  price  at  which  the  stock  that  Hyde  re- 
d  be  sold  after  the  expiration  of  the  year,  so  that  at  the 
conversation  between  Hyde  and  the  plaintiff  there  were  no 
1  the  undertaking  to  which  the  plaintiff  was  entitled.  The 
ny  was  not  then  organized,  as  the  date  of  its  organization 
(I,  1899.  The  plaintiff  testified  that  at  that  time  he  knew 
was  negotiating  with  Taylor  &  Co.  for  the  sale  of  some  of  ^ 

jf  the  new  company,  such  negotiations  having  been  dis-  '  "V 

^een  the  plaintiff  and  Hyde  in  a  general  way ;  and  the  plain- 
hat  representatives  of  Taylor  &  Co.  were  frequently  at  the 
e  company,  and  the  plaintiff  familiarized  himself,  so  far  as 
with  what  was  going  on  between  them  and  Hyde.  The 
io  knew  that  Hyde  had  employed  Mr.  E.  N.  Dickerson,  a 
rney,  and  had  made  an  agreement  with  him  by  which,  for 

ndered,  Dickerson  was  to  have  20  per  cent,  of  the  net  \ .  - 

le  transaction,  and  knew  that  the  new  company  had  not  been  '  ** 

?he  plaintiff,  with  this  knowledge,  after  the  agreement  with 
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Taylor  &  Co.  had  been  executed,  saw  Hyde,  and  the  pisdntiff  testified 
that  Hyde  said  to  him,  "Now,  Spier,  I  want  you  to  accept  ten  per 
cent,  instead  of  fifteen  per  cent."  This  the  plaintiff  objected  to, 
when  some  discussion  followed,  and  Hyde  then  said,  "Well,  the  profits 
of  the  pool  are  only  about  2,475  shares,  and  your  percentage  of  that 
would  be  361  and  a  fraction ;"  and  then  Hyde  offered  the  plaintiff  375 
shares,  which  the  plaintiff  accepted  on  Hyde's  representation  that  the 
profits  of  the  pool  were  only  about  2475  shares.  Spier  also  testified 
that  Hyde  said  that  Taylor  &  Co.  had  made  other  exactions  in  regard 
to  the  shares  of  stock  that  they  were  to  purchase,  and  that  this  was 
the  basis  for  the  statement  that  the  pool  profits  would  be  2475  shares 
of  the  stock. 

Assuming  that  such  a  statement  was  made,  it  must  be  apparent  that 
the  plaintiff  understood  that  this  statement  of  profits  was  a  mere  esti- 
mate, based  upon  what  was  the  expected  result  of  the  negotiations 
with  Taylor.  The  plaintiff  knew  that  no  new  corporation  had  been 
organized.  He  also  knew  that  under  his  agreement  he  was  entitled, 
not  to  any  amount  of  stock,  but  to  the  net  profits  to  be  realized  by  a 
sale  of  the  stock  of  the  new  company  received  for  the  10,100  shares  of 
the  stock  of  the  old  company  after  all  expenses  had  been  paid,  and  a 
working  capital  had  been  provided  for  the  new  company.  The  defend- 
ant testified  that  the  plaintiff  had  knowledge  of  the  terms  of  the  con- 
tract with  Taylor.  That  the  plaintiff  denied,  but  he  knew  perfectly 
well  that  under  his  contract  there  could  be  at  that  time.no  statement  of 
the  profits,  to  a  percentage  of  which  he  was  entitled.  He  also  knew 
that  under  no  condition  would  he  be  entitled  to  any  number  of  shares 
of  the  stock  of  the  new  company,  but  only  to  15  per  cent  of  the  net 
prerfits  after  all  of  the  stock  issued  to  Hyde  in  lieu  of  his  10,100  shares 
of  stock  of  the  old  company  had  been  sold.  Assuming  that  the  con- 
tract with  Taylor  &  Co.  was  carried  out,  was  it  at  all  certain  that 
there  would  be  any  profits  upon  the  final  completion  of  the  contract? 
That  would  necessarily  depend  upon  the  amount  that  it  would  cost 
Hyde  to  procure  the  additional  stock  of  the  old  company,  and  the 
amount  for  which  he  would  be  able  to  sell  the  stock  of  the  new  com- 
pany after  the  year  had  expired,  during  which  time  it  was  to  be  de- 
posited with  the  trust  company.  With  me  knowledge  that  the  plaintiff 
had  of  the  transaction,  it  is  clear  that  the  plaintiff  did  not  understand, 
and  could  not  have  understood,  that  Hyde  represented  that  at  that 
time  there  was  any  profit  in  the  transaction  to  which  the  plaintiff  was 
then  entitled,  or  that  Hyde's  statement  was  anything  more  than  a 
proposition  to  accept  a  certain  amount  of  preferred  and  common  stock 
of  the  new  company  in  lieu  of  the  15  per  cent,  of  the  cash  profits  of 
the  transaction,  after  all  the  stock  that  was  issued  to  Hyde  in  lieu  of 
the  10,100  shares  of  stock  of  the  old  ccMnpany  had  been  sold.  And  that 
the  plaintiff  relied  upon  Hyde's  representations  that  the  profit  of  the 
pool  stock  was  at  that  time  2,475  shares,  of  which  he  was  entitled  to 
receive  15  per  cent,  when  the  plaintiff  knew  that  no  company  had 
been  organized,  and  was  told  that  Taylor  &  Co.  were  negotiating  for 
a  purchase  of  an  interest  in  the  company,  and  had  made  additional  de- 
mands for  stock,  is  directly  contradicted  by  the  conceded  facts.  There 
could  be,  under  the  agreement,  no  profits  to  the  plaintiff  at  all  until 
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the  stock  of  the  new  c<Mnpany  had  been  issued  and  sold,  the  amount 
furnished  as  working  capital  determined,  and  the  expenses  paid ;  and 
plaintiff  knew  all  this  as  welt  as  Hyde  knew  it  The  plaintiff  says  that, 
relying  upon  this  representation,  he  made  a  contract  by  which  he 
agreed  to  accept  375  shares  of  preferred  and  375  of  common  stock  of 
the  new  company  in  the  event  of  the  formation  of  that  company,  which 
stock  should  be  in  full  for  his  services  and  all  demands  under  the 
agreement  of  March  27,  1899 ;  and  the  agreement  then  contained  this 
clause:  "This,  of  course,  depends  upon  the  formation  of  the  Goodson 
Graphotype  Ccwnpany  and  the  carrying  out  of  our  plans  of  reorganiza- 
tion as  menticmed  to  you  to-day."  This  letter  expressly  states  that  the 
stock  to  be  given  to  the  plaintiff  was  to  be  stock  in  a  company  to  be 
organized,  and  the  form  of  the  understanding  which  he  accepted  in 
writing  as  perfectly  satisfactory  to  him,  and  which  by  such  acceptance 
he  adopted,  is  a  clear  statement  that  the  agreement  to  accept  this  stock 
was  based  upon  a  plan  of  reorganization  to  be  carried  out  in  the  fu- 
ture, which  had  been  discussed  between  Hyde  and  the  plaintiff;  and 
any  statement  of  the  profits  of  such  an  arrangement  to  be  carried  out 
in  the  future  would  clearly  be  a  statement  of  estimated  or  contemplated 
profits,  and  not  a  statement  of  profits  that  had  been  realized  or  fixed, 
which  could  be  the  basis  of  a  charge  of  false  or  fraudulent  misrepre- 
sentations. 

It  is  clear  to  me  that,  accepting  this  whole  conversation  as  testified 
to  by  the  plaintiff  as  true,  there  is  no  representation  made  as  to  the  ex- 
istence of  profits,  but  a  mere  statement  of  what  it  was  contemplated 
would  be  the  profits  if  the  agreement  with  Taylor  &  Co.  was  carried 
out,  and  that  tiie  plaintiff  could  have  understood  nothing  else  from  the 
statement  that  was  made  by  Hyde.  But  if  it  be  assumed  that  Hyde 
did  state  that  the  profits  of  the  pool  at  that  time  were  only  about  2475 
shares,  there  is  no  evidence  that  this  statement  was  false.  It  is  clear 
that  it  was  here  intended  that  the  profits  would  be  247^  shares  of  the 
preferred  and  2475  of  the  common  stock,  of  which  plamtiff  would  be 
entitled  to  750  shares  of  each.  What  Hyde  was  to  receive  f rcrni  the 
transfer  of  the  10,100  shares  of  stock  of  the  old  ceMnpany,  and  what, 
as  I  understand,  he  did  receive,  was  10,100  shares  of  preferred  stock 
and  10,100  shares  of  common  stock.  But  it  was  not  agreed  that  the 
plaintiff  should  receive  15  per  cent,  of  the  stock  that  Hyde  was  to 
receive  for  the  10,100  shares  of  the  old  stock  that  he  transferred  to 
the  ccHnpany.  There  is  certainly  nothing  in  this  evidence  to  show  that, 
after  deducting  the  amount  of  stock  necessary  to  procure  the  sums  of 
money  required  to  pay  the  $22.75  per  share,  the  expenses,  and  the 
working  capital,  there  would  be  any  more  stock  to  divide  among  those 
who  were  entitled  to  the  proceeds  of  the  profits  realized  than  that 
stated  by  Hyde,  if  stock  instead  of  cash  was  to  be  distributed.  There 
is  nothing,  therefore,  to  show,  or  that  tends  to  show,  that  at  the  time 
this  statement  was  made  it  was  a  false  statement  of  the  profits,  to  an 
interest  in  which  the  plaintiff  was  entitled.  Assuming  that  the  plain- 
tiff's story  is  true,  I  think  the  statement  made  by  Hyde  was  necessarily 
made  as  an  estimate  of  what  the  profits  would  be  in  the  future  if  the 
transaction  was  carried  out,  that  it  was  so  understood  by  the  plaintiff, 
that  there  is  no  evidence  that  at  that  time  that  statement  was  false. 
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and  that  the  finding  of  the  court  that  the  agreement  of  Ma> 
was  induced  by  fraud  was  unsupported  by  the  evidence;  and 
reascMi  the  judgment  should  be  reversed. 


,"  C8ATL0S  V.  METROPOLITAN  ST.  RT.  CO. 

..    '■  (Supreme  Court,  Appellate  UItIsIod,  First  Department    March  21 

.,  1.  Stbeet  Raii.wat»— Injubt  to  Child  or  Tback— Nbolioenck— ' 

Evidence,  In  an  action  for  Injury  to  a  child  who  stepped  on  a 
track  but  a  few  feet  In  front  of  the  car,  heli  Insufficient  to  go  t 
on  the  question  of  the  driver's  negligence. 
.    *  Patterson  and  O'Brien,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  William  Csatlos  against  the  Metropolitan  Street 
Company.    From  a  judgment  on  a  verdict  for  plaintiff,  and 
,,jj  order  denying  a  new  trial,  defendant  appeals.    Reversed. 

See  75  N.  Y.  Supp.  583;  79  N.  Y.  Supp.  653;  81  N.  Y.  Su 
Argued  before  VAN  BRUNT,  P.  T.,  and  McLAUGHLI 
TERSON,  O'BRIEN,  and  INGRAHAM,  JJ. 

Charles  F.  Brown,  for  appellant. 

William  H.  Leonard  Edwards,  for  respondent. 

McLaughlin,  J.  Action  to  recover  damages  for  per 
juries  on  the  gfround  that  the  same  were  caused  by  defendar 
gence.  There  have  been  three  trials,  and  two  previous  appea 
court.  The  facts  are  so  fully  stated  in  the  opinions  deliven 
former  appeals  that  it  is  unnecessary  to  again  restate  tl 
App.  Div.  606,  75  N.  Y.  Supp.  583;  78  App.  Div.  635,  79  N. 
.    '  653.    On  the  first  trial  the  plaintiff  had  a  recovery,  which 

versed  by  this  court,  and  a  new  trial  ordered,  on  the  ground 
ror  in  the  charge.    On  the  second  trial  plaintiff  again  had  a 
which  was  also  reversed  by  this  court,  and  a  new  trial  ore 
the  ground  that  the  verdict  was  brought  about  either  by  th 
of  the  jury  to  follow  the  instructions  of  the  trial  court,  or 

»  »  .  the  result  of  prejudice  or  misapprehension  of  the  issues  invol 

,        .  the  third  trial  plaintiff  again  had  a  recovery,  and  the  defer 

again  appealed. 

On  the  first  and  second  trials  the  plaintiff  endeavored 
that  the  defendant  was  negligent,  not  only  in  the  operation  c 
which  ran  over  the  plaintiff,  but  also  in  having  it  equipped  v 
fective  brake.    On  the  last  trial,  however,  the  question  as  t 

.. .  ."         ,  fective  brake  was  eliipinated,  and  the  plaintiff's  proof  as  to  th 

negligence  of  the  defendant  was  confined  solely  to  the  ope 

"  the  car.    After  a  careful  consideration  of  all  the  evidence  be 

•   *  this  subject,  I  am  unable  to  find  any  justification  for  the  verd 

evidence  does  not  establish  defendant's  negligence,  nor  does 
of  an  inference  that  an  ordinarily  prudent  man  would  have  i 
der  the  circumstances  otherwise  than  the  driver  of  the  car 

■     -  deed,  as  I  read  this  record,  the  evidence  as  to  the  operatic 
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car  is  precisely,  in  legal  effect,  the  same  as  it  was  upon  the  first 
trial,  and  then  this  court  was  unanimously  of  the  opinion  that  the 
e\4dence  would  not  support  a  finding  that  the  driver  of  the  car  did 
not  do  his  utmost  to  prevent  injury  to  the  plaintiff,  Judge  O'Brien, 
who  delivered  the  opinion  of  the  court,  said:  "There  is  no  evidence 
in  this  record  to  support  a  finding  that  the  driver  failed  to  do  his 
utmost,  after  knowledge  that  those  crossing  in  front  of  him  were  in 
danger,  to  avert  the  accident."  It  is  true  that  on  the  second  trial  it 
was  intimated  in  the  opinion  delivered — although  such  intimation  was 
not  necessary  to  or  involved  in  the  decision  made — that  the  evidence 
as  to  the  operation  of  the  car  had  been  so  far  changed  on  the  second 
trial  as  to  permit  a  finding  of  negligence.  The  same  justice  who  de- 
livered the  first  opinion  said:  An  examination  of  the  record  dis- 
closes that  the  testimony  now  presented  upon  the  subject  of  the  op- 
eration of  the  car  by  the  driver  is  not  precisely  the  same  as  it  was  on 
the  prior  appeal.  Then  the  driver  testified  that  he  first  saw  the  plain- 
tiff as  he  stood  in  the  middle  of  the  track  five  feet  ahead,  and  he  at 
once  put  on  the  brake  and  separated  his  horses,  and  tried  by  shouting 
to  avert  the  accident.  On  this  trial  he  testified  that  he  saw  the  plain- 
tiff and  those  who  accompanied  him,  while  they  were  on  the  east- 
bound  track  going  across  the  street  with  the  evident  purpose  of  cross- 
ing in  front  of  him,  and  when  he  had  his  horses'  heads  just  over  the 
north-bound  Second  avenue  track,"  and  at  that  time  he  judged  the 
parties  were  lo  or  12  feet  in  front  of  the  horses.  The  difference  in 
the  testimony  thus  adverted  to  did  not  appear  on  the  last  trial.  The 
driver  of  the  car  then  testified,  as  he  did  upon  the  first  trial,  that  he  first 
saw  the  plaintiff  when  the  women  who  were  with  him  jumped  back 
and  left  him  on  the  tracks,  and  that  he  was  then  about  five  feet  from 
the  horses'  heads.  He  further  testified — and  his  testimony  in  this  re- 
spect is  not  contradicted — that  as  soon  as  he  saw  the  plaintiff  he  did 
aJl  he  could  to  stop  the  car,  but  was  unable  to  do  so  until  after  the 
plaintiff  was  knocked  down  by  one  of- the  horses  or  the  whiffletree, 
and  injured.  So  that  if  we  give  to  the  testimony  of  the  driver  of  the 
car,  and  the  other  testimony  bearing  upon  the  operation  of  the  car, 
all  the  force  that  can  be  legally  given  to  it,  as  well  as  every  legal  in- 
ference which  can  be  drawn  from  it,  I  think  it  fails  to  establish  fault 
on  the  part  of  the  driver  of-  the  car,  or  that  the  plaintiff's  injuries 
were  the*  result  of  any  negligent  act  of  the  defendant.  In  this  con- 
nection it  will  be  remembered  that  the  driver  reduced  the  speed  of 
the  car,  while  crossing  the  avenue,  to  between  three  and  four  miles  an 
hour,  and  that  as  soon  as  he  saw  the  women  accompanying  the 
plaintiff  approaching  a  place  of  danger  he  warned  them  of  the  ap- 
proach of  the  car,  and  in  ample  time  to  permit  them  to  escape.  They 
left  the  plaintiff  standing  upon  the  tracks,  and  it  was  at  this  instant 
that  the  driver  for  the  first  time  saw  him,  and  he  immediately  did  his 
utmost  to  bring  his  car  to  a  standstill  and  avoid  the  accident.  There 
is  no  question  of  excessive  speed  of  the  car  presented,  and  the  only 
possible  ground  of  negligence  which  can  be  suggested  is  the  failure 
of  the  driver  to  stop  the  car  before  the  plaintiff  was  injured,  and  this 
the  evidence  shows  he  could  not  do.  The  testimony  of  the  driver 
of  the  car  is  clear,  and  the  fact  is  uncontradicted,  that  he  acted 
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promptly  as  soon  as  he  saw  the  plaintiff,  and  put  forth  his  uti 
deavors  to  prevent  injuring  him.  There  is  nothing  to  show 
driver,  under  the  circumstances,  failed  to  exercise  the  care  c 
dinarily  prudent  person,  or  that  his  negligence  resulted  in  { 
injury. 

Upon  the  whole  case,  therefore,  I  am  of  the  opinion  that  tl 
tiff  failed  to  prove  that  his  injuries  were  the  result  of  defendai 
ligence,  and  that  the  defendant's  exception  to  the  denial  of 
tion,  made  at  the  close  of  the  trial,  to  dismiss  the  complaint, 
taken.  If  I  am  right  in  this,  then  it  follows  that  the  judgn 
order  appealed  from  must  be  reversed  and  a  new  trial  ordei 
costs  to  the  appellant  to  abide  the  event. 

VAN  BRUNT,  P.  J.,  and  INGRAHAM,  J.,  concur.    P^ 
--       IJJ., 


SON  and  O'BRIEN,  JT.,  dissent. 


<92  App.  Dlv.  6ia) 
PEOPLE  ex  rel.  TWENTY-THIRD  ST.  RT.  CO.  ▼.  FEITNER  et  al 

(Supreme  Court,  Appellate  Division,  First  Department    March  2E 

1.  Taxation— Review    of   Coiuiissionebs'    Action— Cektiorabi—N. 

Pboceedinos. 

In  certiorari  to  review  the  proceedings  of  the  commissioners 
ment,  the  court,  when  the  proceedings  came  on  for  trial,  decided 
tlmony  was  necessary,  and  appointed  a  referee  to  talte  the  sam 
port  On  the  hearing  before  the  referee  the  relator  produced 
mony,  but  rested  its  case  on  the  return  of  the  assessors  to  the 
thereafter  the  court  confirmed  the  report  of  the  referee,  and  cai 
tax.  Held,  that  the  court,  by  deciding  in  the  first  Instance  that 
was  necessary,  was  not  precluded  from  determining  tliat  the  U 
legal  on  the  face  of  the  return. 

2.  CoBPOBATiONS— Taxation— Assessment. 

A  corporation  is  entitled,  on  an  assessment  for  taxation,  to  iiare 
from  its  personal  property  the  amount  of  its  debts. 

3.  Same— Capital  Stock. 

"Capital  stock,"  as  used  in  the  tax  law,  does  not  mean  share 
means  the  actual  money  or  property  paid  in  and  possessed  bj 
poration. 

4.  Same— Fbanchise. 

The  assessors  have  no  Jurisdiction  to  determine  the  as8es8abl< 
the  franchise  of  a  corporation. 

6.  Taxation— Statement  of  Commissionebs— Failube  to  Take  1 
—Effect. 

While  the  commissioners  of  assessment  have  power  to  ess 
officers  of  a  corporation  under  oath,  and  to  require  a  fuller  sta 
its  property,  where  it  receives  a  corporation's  statement  anrd 
further  inquiries,  the  board  Is  not  at  liberty  to  disregard  the  : 
talned  in  the  statement 

^  Review  of  Commissionebs'  Action— Pabtt  Aoobieveo. 

Where  in  certiorari,  on  relation  of  a  corporation,  to  review  th( 
Ings  of  the  commissioners  of  assessment  in  assessing  relator 
tion,  the  statement  filed  by  the  corporation  with  the  commlssic 

H  2.  See  Taxation,  vol.  45,  Cent  Dig.  {  631. 
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OD  trhlch  their  action  was  based,  shows  that  the  coriwratlon  bad  no  per- 
Boaalty  subject  to  taxes,  It  sufficiently  appears  that  the  corporation  was 
"aggrieved,"  so  as  to  entitle  It  to  a  cancellation  of  the  tax. 
Van  Brant,  P.  J.,  dissenting  In  part 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  people,  on  the  relation  of  the  Twenty-Third  Street 
Railway  Company,  to  review  the  action  of  Thomas  L.  Feitner  and 
others,  as  commissioners  of  assessment,  etc.  From  an  order  con- 
firming the  report  of  the  referee  appointed  to  take  testimony,  re- 
spondents appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  INGRA- 
HAM,  HATCH,  and  LAUGHUN,  JJ. 

David  Rumsey,  for  appellants. 
Charles  F.  Brown,  for  respondent. 

HATCH,  J.  The  relator,  claiming  to  be  aggrieved  by  an  assess- 
ment of  its  capital  stock  and  surplus  by  taxation  for  the  year  1900, 
sued  out  a  writ  of  certiorari  to  review  the  action  of  the  board  of  as- 
sessors. The  proceeding  came  on  for  trial  at  a  Special  Term  in  Jan- 
uary, 1901,  and  upon  the  petition,  the  writ,  and  the  return  thereto  the 
court  decided,  as  recited  in  the  order,  that,  "it  appearing  to  the  court 
that  testimony  is  necessary  for  the  proper  disposition  of  the  matter," 
a  referee  was  appointed  to  take  testimony,  and  report  to  the  court 
his  findings  of  fact  and  conclusions  of  law.  At  the  hearing  before 
the  referee  in  November,  1902,  the  relator  produced  no  testimony, 
but  rested  its  case  upon  the  return  of  the  assessors  to  the  writ  of  cer- 
tiorari. Thereupon  the  defendants  moved  to  dismiss  the  proceeding, 
upon  the  ground  that  it  was  incumbent  upon  the  relator  to  prove 
that  the  amount  of  the  assessment  was  erroneous,  even  though  it  ap- 
peared that  there  was  an  error  in  the  method  adopted  by  the  assess- 
ors in  arriving  at  the  amount  of  the  tax.  The  referee  made  no  ruling 
upon  this  motion,  but  he  Subsequently  made  his  report,  in  which  he 
found  that  the  total  gross  assets  of  the  relator  did  not  exceed  $259,- 
000  on  the  second  Monday  of  January,  1900,  and  that  the  indebted- 
ness of  the  relator  on  that  date  was  $400,000;  and  as  a  conclusion 
of  law  he  found  that  the  assessment  was  illegal,  and  should  be  strick- 
en from  the  assessm^it  roll.  Upon  motion,  the  court  confirmed  the 
report  of  the  referee,  and  directed  that  the  tax  be  canceled  by  the 
comptroller  or  other  proper  officer  of  the  city.  From  the  order 
entered  thereon  the  defendants  appealed. 

It  is  contended  on  the  part  of  the  defendants  that,  upon  the  con- 
clusion by  the  court  that  testimony  was  necessary  for  the  proper 
disposition  of  the  matter,  the  law  of  the  case  thereby  became  estab- 
lished and  governed  the  subsequent  procedure,  and  that  under  the 
special  statutory  writ  the  court  is  required  to  take  testimony  upon 
the  issues  presented  by  the  pleadings,  and  that  a  trial  must  be  had 
of  such  issue ;  that,  by  adopting  the  course  which  obtained,  the  writ 
herein  was  changed  from  one  of  review  of  the'  assessment  into  a 
trial,  upon  which  judgment  of  the  court  is  required  to  be  rendered, 
and  that  the  assessment  must  stand,  unless  overthrown  by  proof. 
The  special  statutory  writ  does  not  cease  to  be  a  writ  of  review  by 
87N.T.S.— 20 
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reason  of  the  enlarged  scope  in  the  proceedings  which  may  be  had 
thereunder.  It  was  decided  by  this  court  in  People  ex  rel.  Citizens' 
L.  Co.  V.  Feitner,  8i  App.  Div.  Ii8,  8i  N.  Y.  Supp.  73,  that  this  writ 
embraces  all  that  is  contained  in  the  common-law  and  Code  writs 
of  certiorari.  It  possesses  all  of  the  requisites  of  these  two  writs, 
and,  in  addition  thereto,  authorizes  a  rehearing  of  the  question  at 
issue  and  the  introduction  of  additional  proofs  bearing  thereon. 
Such  was  the  conclusion  reached  in  People  ex  rel.  Manhattan  R.  Co. 
V.  Barker,  152  N.  Y.  417,  46  N.  E.  875.  The  enlarged  scope  of  the 
writ,  therefore,  does  not  change  or  alter  its  functions  as  a  writ  of  re- 
view. The  court,  by  deciding  in  the  first  instance  that  testimony 
was  necessary  to  be  given  to  make  proper  disposition  of  the  proceed- 
ing, was  not  concluded,  on  the  motion  to  confirm  the  report,  from 
determining  that  upon  the  face  of  the  return  it  appeared  that  the  tax 
was  illegal  and  void.  The  former  decision  did  not  destroy  the  power 
to  review  the  return,  nor  could  any  estoppel  be  worked  upon  the 
exercise  of  the  judicial  function  by  an  erroneous  determination  that 
testimony  was  necessary  to  dispose  of  the  questions  presented  by 
the  return.  There  is  therefore  no  error  in  procedure  which  calls  for 
a  reversal  of  this  order,  and  the  only  question  to  be  considered  is 
whether  the  return  itself  shows  that  the  tax  was  illegal. 

It  appeared  from  the  return  that  the  assessors  required,  and  the 
relator  delivered,  a  statement  showing  its  financial  condition,  which 
statement  was  verified  by  the  oath  of  Charles  E.  Warren,  the  secre- 
tary of  the  relator,  and  was  presented  to  the  assessors  before  the 
assessment  was  made.  None  of  the  facts  appearing  in  this  statement 
are  contradicted  by  the  return,  and  upon  the  face  of  the  statement  it 
appears  that  relator's  liabilities  and  the  assessed  value  of  its  real 
estate  of  $81,000  amounted  to  $222,000  more  than  the  value  of  all  of 
its  property,  thus  showing  that  there  was  no  personal  property  owned 
by  the  relator  which  could  properly  be  made  the  subject  of  a  tax.  It 
was  entitled  to  have  deducted  from  its  personal  property  the  amount 
of  its  debts  (People  ex  rel.  Cornell  S.  Co.  v.  Dederick,  161  N.  Y.  195, 
55  N.  E.  927),  and  the  debts  were  conceded  to  amount  to  $40o,boo. 
The  method  of  making  up  the  assessment  was  clearly  erroneous. 
The  defendants  first  took  tihe  capital  stock  at  par,  added  thereto  the 
premium  at  which  the  share  stock  was  selling  in  the  market,  also 
added  the  par  value  of  the  bonds — $400,000 — which  was  a  debt.  The 
sum  total  produced  by  this  method  was  $2,692,000.  They  then  de- 
ducted the  assessed  value  of  the  special  franchise,  assessed  valuation 
of  the  real  estate,  debts,  and  10  per  cent  of  surplus  capital,  which 
aggregated  $2,489,276,  which,  deducted  from  the  assets,  left  the  sum 
of  $202,724,  which  was  the  amount  of  the  tax.  The  par  value  of  the 
capital  was  $600,000.  The  premium  upon  the  share  stock,  which  the 
assessors  added  thereto,  was  $1,092,000.  The  method,  therefore,  by 
which  the  value  of  the  capital  stock  was  arrived  at  was  clearly  erro- 
neous. "Capital  stock,"  as  that  term  is  used  in  the  tax  law,  does  not 
mean  share  stock ;  it  is  limited  to  the  actual  money  or  property  paid 
in  and  possessed  by  the  corporation  as  such.  People  ex  rel.  U.  T. 
Co.  V.  Coleman,  126  N.  Y.  433,  27  N.  E.  818,  12  L.  R.  A.  762 ;  People 
ex  rel,  M.  R.  Co.  v.  Barker,  146  N.  Y.  304,  40  N.  E.  996.    The  assess- 
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ors  also  assumed  to  determine  the  assessable  value  of  the  franchise  of 
the  corporation.  This  was  also  erroneous.  People  ex  rel.  Brooklyn 
R-  R.  Co.  V.  Neff,  19  App.  Div.  590,  46  N.  Y.  Supp.  385,  aflSrmed  on 
opinion  below,  154  N.  V.  763,  49  N.  E.  1102.  The  share  stock  is 
represented  by  the  franchise,  and  it  was  not  assessable  for  local  pur- 
poses until  the  passage  of  the  franchise  tax  law,  and  under  that  law 
the  assessors  have  no  jurisdiction  to  determine  its  assessable  value. 
While  the  commissioners  had  power  and  authority  to  examine  the 
officers  of  the  relator  under  oath,  and  to  require  a  fuller  statement  of 
all  of  its  property,  and  by  oral  examination  under  oath  could  compel 
a  complete  disclosure  of  all  matters  concerning  the  property  owned 
by  the  relator,  it  could  not  dispense  with  such  examination,  and  dis- 
regard the  statement  which  had  been  furnished  upon  the  commission- 
ers' requirement.  Having  received  this  statement,  and  made  no  fur- 
ther inquiries  concerning  the  same,  and  requiring  neither  an  exam- 
ination nor  a  fuller  statement,  they  were  not  at  liberty  to  disregard 
the  facts  contained  therein  which  have  been  verified  by  the  oath  of 
one  of  relator's  officers.  People  ex  rel.  E.  G.  E.  Co.  v.  Barker,  141 
N.  Y.  251,  36  N.  E.  196;  People  ex  rel.  Consolidated  Gas  Co.  v.  Feit- 
ner,  78  App.  Div.  313,  79  N.  Y.  Supp.  975.  It  is  said,  however,  that 
even  though  the  commissioners  adopted  an  erroneous  method  of  as- 
sessment, yet  that  such  fact,  standing  alone,  is  not  sufficient  to  call 
for  the  cancellation  of  this  tax,  for  the  reason  that  the  relator  does 
not  show  that  it  is  aggrieved  thereby.  So  far  as  the  statement  itself 
is  concerned,  it  shows  upon  its  face  that  the  relator  has  no  personal 
property  which  is  the  subject  of  a  tax,  and,  if  it  has  no  property,  then 
it  cannot  be  called  upon  to  pay  any  tax,  and  it  is  necessarily  aggrieved 
thereby.  The  cases  relied  upon  in  support  of  defendants'  contention 
(People  ex  rel.  U.  V.  Copper  Co.  v.  Feitner,  54  App.  Div.  217,  66  N. 
Y.  Supp.  769,  affirmed  on  opinion  below,  165  N.  Y.  645,  59  N.  E. 
1 120;  People  ex  rel.  Equitable  G.  h.  Co.  v.  Barker,  66  Hun,  21,  20 
N.  Y.  Supp.  797,  affirmed  137  N.  Y.  544,  33  N.  E.  336;  and  others) 
do  not  meet  the  case.  In  all  of  them  the  statement  which  was  made 
the  basis  for  the  tax  by  the  relator  showed  taxable  property  equal 
in  amount  to  the  assessment.  The  statement  in  the  present  case 
shows  the  reverse,  in  consequence  of  which  it  is  made  to  appear  that 
there  was  no  personal  property  subject  to  taxation. 

It  follows  from  these  views  that  the  order  appealed  from  should  be 
affirmed,  with  costs. 

PATTERSON,  INGRAHAM,  and  LAUGHLIN,  JJ.,  concur. 

VAN  BRUNT,  P.  J.  I  dissent.  This  court  has  held,  as  I  under- 
stand it,  that  the  writ  of  certiorari  in  a  tax  case  is  not  a  writ  of  review, 
but  the  relator  is  entitled  as  matter  of  right  to  a  reassessment  by  the 
Supreme  Court 
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(Supreme  0>art,  Appellate  Dlrlslon,  Flrat  Department    March  28, 

1,  EuiNENT  Domain— Value  or  Property— Iwtebest. 

Laws  1897,  p.  907,  c.  B&'i,  authorizing  the  extension  of  Rlversii 
provided  that  the  title  to  land  talcen  tor  the  improvement  sboul 
the  city  on  a  certain  date,  and  that  the  value  of  such  land  sbov 
termlned  by  commissioners  of  estimate,  and  become  payable  on 
tion  by  the  court    After  the  date  on  which  title  rested  in  the 
commissioners  awarded  a  property  owner  a  certain  sum  as  the 
the  property,  and  a  further  sum  as  interest  on  that  value  from 
when  title  vested  in  the  city.    Beld,  that  on  conflrmation  of  U 
the  owner  was  entitled  to  interest  from  the  date  of  award  to  tb 
confirmation,  not  only  on  the  amount  awarded  as  the  value  of 
erty,  but  on  the  sum  awarded  as  interest 
Laughlin,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Application  by  Ella  L.  Dorsett  for  a  peremptory  writ  of  m: 
against  Edward  M.  Grout,  as  comptroller  of  the  city  of  Ne 
From  an  order  denying  the  application,  the  applicant  appea 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTI 
INGRAHAM,  and  LAUGHUN,  JJ. 

James  A.  Deering,  for  appellant. 
John  P.  Dunn,  for  respondent. 

HATCH,  J.  This  controversy  arises  upon  a  difference  of 
as  to  the  amount  of  interest  to  which  the  appellant  was  en' 
July  7,  1903.  Under  chapter  665,  p.  907,  of  the  Laws  of  1897, 
was  authorized  to  extend  Riverside  Drive.  The  commissione 
timate  and  assessment  completed  and  signed  their  report  N 
29,  1902.  Under  the  terms  of  the  act,  title  to  the  land  veste 
city  September  22,  1900.  The  commissioners,  in  their  report 
ed  to  the  relator  for  the  land  taken  the  sum  of  $11,500,  as  t 
of  such  land  on  the  22d  day  of  September,  1900,  when  title  a 
the  city,  and  the  further  sum  of  $1,508.41  interest  thereon  1 
date  of  the  vesting  of  title  to  the  date  of  their  report ;  makin; 
tal  award  $13,008.41.  On  April  22,  1903,  the  appellant  relate 
demand  with  the  comptroller  for  the  payment  of  this  sum 
008.41,  with  interest  thereon  from  the  29th  day  of  Novemb 
the  date  of  the  report.  On  July  17,  1903,  the  comptroller  ha 
rant  ready  to  pay  what  he  considered  was  the  amount  due  t( 
pellant,  to  wit,  $13,272.91.  The  appellant  claimed  that  upon 
the  amount  due  was  $13,498.39,  a  difference  of  $225.48.  Tl 
lant  received  the  warrant  drawn  by  the  comptroller  as  a  pay 
account  without  waiving  her  claim  for  the  full  amount  of  all  si 
ed.  She  then  made  an  application  for  a  peremptory  writ 
damns  to  compel  the  comptroller  to  audit  the  balance  of  the 
claimed  by  her,  and  from  the  order  denying  such  application 
peal  is  taken. 

The  act  under  which  this  award  was  made  provides  that  1 
confirmation  by  the  court  of  the  report  of  the  commissio 
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lU  become  due  and  payable,  and  the  owner,  in  case  of  the 
the  comptroller  of  the  city  to  pay  the  same  within  30  days 
mand  therefor,  may  apply  to  the  court,  and  the  court  shall 
e  comptroller  to  pay  the  award,  with  cdsts  and  expenses, 
controversy  which  this  case  presents  is  as  to  whether  the 
•  was  entitled  to  interest  upon  that  part  of  the  award  which 
est  upon  the  value  of  the  land  as  found  in  the  award.  If  so, 
demand  which  was  made  by  the  landowner  upon  the  city 
per  demand,  as  it  would  be  of  the  amount  due.  As  the  city 
irized  to  take  possession  of  the  land  prior  to  the  confirma- 
;  award,  the  landowner  was  deprived  of  its  use,  and  interest 
led  to  him  as  compensation  therefor.  This  was  equitable, 
t  it  the  owner  would  be  deprived  of  the  use  of  the  land,  and 
;  use  of  the  money  awarded  as  its  value.    When,  however, 

was  made,  it  was  of  a  sum  of  money  which  represented  the 
;rest  in  the  land.  A  part  was  for  the  value  and  a  part 
lue  of  the  use,  and  these  two  items  measured  the  sum  of 
ich  the  owner  on  the  day  of  the  confirmation  of  the  report 
ititled  to  receive  at  the  hands  of  the  city.  It  seems  to  be 
nsequence  that  the  amount  awarded  was  made  up  of  the 
he  land  and  the  value  of  the  use  of  the  land  after  posses- 
aken  by  the  city.    The  owner  was  entitled  to  both  as  a  meas- 

compensation  for  what  had  been  taken  from  him.  The  two 
•efore,  constituted  the  fund  which  she  became  entitled  to  re- 
,  as  such  fund  represented  her  whole  interest  in  the  prop- 
lich  she  had  been  deprived,  she  became  entitled  to  the  pay- 
iterest  by  the  city  upon  the  one  part  as  much  as  upon  the 
terest  upon  the  award  at  the  prevailing  rate  was  adopted 
e  the  plaintiff's  damage  which  she  had  sustained  on  account 
ceedings  in  invitum.  Calling  it  interest  and  placing  it  in  a 
tem  did  not  change  the  fact  that  it  represented  the  value  of 
o  the  owner  at  the  time  when  it  was  taken  and  paid  for. 
titly  there  is  no  basis  for  any  distinction  between  interest 
sum  and  interest  upon  the  other  sum,  as  the  owner  was  en- 
(le  whole,  and,  being  so  entitled,  her  demand  was  a  proper 
i?ith  which  the  city  should  have  made  compliance.  Such  rule 
:ompound  interest  as  applied  to  this  situation.  It  was  not 
o  her  as  such,  but  as  damages  for  the  taking.    This  view 

unnecessary  to  consider  whether  the  demand,  if  for  too 
ier  the  circumstances  of  this  case,  would  have  set  interest 
•r  not.  There  are  cases  cited  by  the  learned  counsel  for 
ident  which  hold  that,  where  the  demand  is  for  too  much,  it 
ual  to  set  interest  running  upon  a  lesser  sum  which  may 
ii^arpenter  v.  City  of  New  York,  44  App.  Div.  230,  60  N.  Y. 
.  Such  rule,  however,  may  be  of  doubtful  application  to  a 
e  the.  amount  of  the  whole  sum  to  which  the  owner  is  enti- 
)wn,  and  it  is  not  complicated  by  mortgages,  taxes,  and  oth- 
vhich  of  themselves  make  the  specific  amount  due  unliq- 
[t  may  be  doubtful,  however,  whether  that  rule  applies  where 

amount  of  money  which  the  party  is  entitled  to  receive  is 
and  known,  and  the  only  question  relates  to  interest.  Under 
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such  circumstances,  when  a  demand  is  made,  if  the  comptroller  deems 
it  to  be  for  more  than  the  sum  due,  he  should  offer  to  pay  the  sum 
concededly  due,  in  order  to  protect  the  city  from  the  interest  charge. 
But,  however  this  may  be,  we  think  the  two  amounts  in  the  present 
case  constituted  a  single  fund  which  was  awarded  to  the  owner  as 
value  and  damages  for  the  taking  of  her  land,  and  that,  therefore,  she 
was  entitled  to  interest  upon  the  whole  sum,  and  the  demand  was  for 
the  sum  to  which  she  was  entitled.  This  conclusion  requires  a  re- 
versal of  this  order. 

The  order  should  therefore  be  reversed,  with  $io  costs  and  dis- 
bursements, and  the  motion  granted,  with  $io  costs. 

VAN  BRUNT,  P.  J.,  and  PATTERSON  and  INGRAHAM.  JJ., 
concur. 

LAUGHLIN,  J.  (dissenting).  This  is  an  appeal  from  an  order  de- 
nying an  application  for  a  peremptory  writ  of  mandamus  to  compel 
the  comptroller  of  the  city  of  New  York  to  pay  the  relator  a  specific 
sum  of  money  claimed  to  be  due  and  payable  as  a  balance  of  interest 
on  an  award  for  lands  taken  in  eminent  domain  proceedings.  In 
my  opinion,  the  right  of  the  relator  to  interest  is  governed  by  chap- 
ter 665,  p.  907,  of  the  Laws  of  1897,  being  a  special  act  relating  to 
Riverside  Drive,  as  distinguished  from  the  general  charter  provisions. 
It  is  conceded  that  pursuant  to  the  provisions  of  this  special  act  the 
title  to  the  land  for  which  the  award  was  made  vested  in  the  city  on 
the  22d  day  of  September,  1900.  Section  6,  p.  911,  of  said  chapter 
665  of  the  Laws  of  1897,  provides,  among  other  things,  that  the  dam- 
ages awarded  by  the  commissioners  of  estimate  and  assessment,  when 
confirmed  by  the  court,  together  with  interest  thereon  from  the  date 
when  the  title  to  the  lands  vested  in  the  city  as  therein  provided,  shall 
become  due  and  payable.  In  view  of  this  provision  the  commission- 
ers had  no  authority  to  award  interest.  They  were  merely  author- 
ized to  determine  the  value  of  the  land,  and  other  damages,  if  any, 
as  of  the  date  when  title  vested  in  the  city ;  and  upon  confirmation  of 
their  awards  by  the  court  interest  upon  the  award  from  the  time  title 
vested  follows  as  a  matter  of  course.  It  appears  that  the  commis- 
sioners, acting  according  to  the  practice  prescribed  by  the  charter 
in  other  cases,  determined  the  awards  as  of  the  date  when  title  vested 
in  the  city,  but  added  thereto  interest  from  such  date  to  the  time  of 
filing  their  report.  The  comptroller,  in  arriving  at  the  amount  pay- 
able to  the  relator,  accepted  this  computation  of  interest,  but  com- 
puted interest  not  upon  the  amount  of  the  award  together  with  such 
interest  added  by  the  commissioners,  but  merely  upon  the  award,  ex- 
clusive of  interest,  from  the  date  of  the  report  of  the  commissioners 
to  the  time  the  order  of  confirmation  was  granted.  This,  of  course, 
produced  the  same  results  as  if  the  computation  of  the  commissioners 
had  been  disregarded,  and  interest  had  been  computed  upon  the 
award  from  the  date  when  title  vested  in  the  city  to  the  date  of  the 
confirmation  of  the  report.  The  contention  of  the  relator  is  that  she 
should  receive  interest  on  the  gross  amount  awarded,  which  included 
interest,  as  stated,  from  the  date  of  the  report  of  the  commissioners 
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to  the  time  the  award  was  paid.  The  views  already  expressed  show 
that  this  claim  is  erroneous  in  so  far  as  it  would  give  the  relator  inter- 
est upon  the  interest  computed  and  awarded  by  the  commissioners 
from  the  date  of  their  report  until  it  was  confirmed.  The  interest 
thus  erroneously  claimed  is  included  in  the  amount  for  which  a  per- 
emptory writ  of  mandamus  is  demanded,  and  therefore  the  writ  was 
properly  denied,  notwithstanding  that  the  relator  may  have  a  valid 
claim  for  some  balance  of  interest,  because  in  mandamus  proceedings 
there  must  be  a  precise  demand,  and  for  the  relief  to  which  the  peti- 
tioner is  entitled,  and  the  court  is  justified  in  denying  the  application 
if  the  petitioner  has  not  a  clear  legal  right  to  the  precise  relief  for 
which  he  prays. 

I  am  also  of  opinion  that  the  relator's  right  to  interest  after  the 
confirmation  of  the  report  of  the  commissioners  is  not  governed  by 
the  charter  provisions,  and  that  under  the  well-settled  rules  applicable 
to  municipal  corporations  interest  would  not  run  on  the  award  until 
the  making  of  a  demand  therefor.  The  report  of  the  commissioners 
was  confirmed  on  the  17th  day  of  April,  1901,  and  no  demand  was 
made  until  three  days  thereafter.  I  think  that  during  this  time  inter- 
est did  not  run.  The  demand  made  on  the  20th  day  of  April  was 
erroneous  in  that  it  demanded  the  compound  interest  already  stated, 
and  to  which,  I  think,  the  relator  was  not  entitled.  Were  it  not  for 
the  decision  of  this  court  in  Carpenter  v.  City  of  New  York,  44  App. 
Div.  230,  60  N.  Y.  Supp.  633,  I  would  be  inclined  to  hold  that  inter- 
est should  run  from  the  date  of  this  demand,  because  the  property 
owner  then  appeared  and  manifested  a  desire  to  receive  and  a  will- 
ingness to  accept  her  award;  and,  even  though  he  computed  and 
claimed  interest  on  an  erroneous  basis,  I  should  think  the  city,  in 
order  to  stop  interest  running  upon  the  award,  was  called  upon  to 
tender  the  amount  to  which  she  was  legally  entitled.  However,  in 
view  of  that  decision,  which  I  think  is  not  distinguishable  on  princi- 
ple from  this,  and  should  therefore  be  followed,  it  would  seem  that 
the  demand  was  ineffectual  to  set  interest  running,  and  the  relator, 
upon  my  view  of  the  law,  was  not  entitled  to  any  interest  after  the 
confirmation  of  the  report.  On  the  17th  day  of  July,  1901,  the  re- 
lator received  from  the  comptroller  the  amount  of  the  award,  less  the 
interest  added  by  the  commissioners,  and  interest  thereon  from  the 
time  the  title  vested  until  the  date  of  the  confirmation  of  the  report. 
This  was  the  full  iamount  to  which  she  was  entitled.  The  denial  of 
the  writ  may  also  be  sustained,  therefore,  upon  the  ground  that  no 
part  of  the  claim  is  meritorious. 

I  therefore  vote  for  affirmance. 


(92  App.  Dlv.  112.) 

LOCKWOOD  v.  TROY  CITY  RT.  CO. 

(Snpreme  Court,  Appellate  Division,  Third  Department.    March  2,  1904.) 

1.  Pebsokai.  lNjtrBn!&—CoHprAiNT— Evidence— ADMiBsiBiLrTT. 

Testimony  that  plaintiff  was  suffering  from  kidney  disease,  resulting 
from  his  injuries,  is  Inadmissible  under  a  complaint  alleging  that  plain- 
tiff was  thrown  from  his  wagon  to  the  floor  of  a  bridge,  thereby  "break- 
ing his  ribs,  spraining  his  ankle,  and  Injuring  his  back  and  right  hip,  and 
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thereby  made  talm  8lck,  sore,  lame,  and  disabled,  •  *  •  caaslng  blm 
to  suffer  pain  of  body  and  mind,  and  caused  him  permanent  Injury,"  there 
being  no  proof  that  the  kidney  disease  was  necessarily  and  directly  caused 
by  the  Injuries  specified. 

2.  Street  Raiiaoadb—Ooixision—Neguoerce— Reasonable  Gabe. 

Where,  In  an  action  against  a  street  railway  company  for  Injnrles  sus- 
tained to  a  traveler  In  a  collision  with  a  street  car,  plaintiff's  counsel,  in 
summing  up  to  the  jury,  claimed  that,  as  the  accident  happened  on  a 
narrow  bridge,  defendant  was  bound  to  exercise  an  extraordinary  degree 
of  care  In  operating  Its  cars  thereon,  defendant  was  entitled  to  an  In- 
struction distinctly  stating  that  defendant's  only  duty  was  the  exercise 
of  the  reasonable  care  which  a  reasonably  prudent  man  would  exercise 
under  the  circumstances- 
Appeal  from  Trial  Term,  Rensselaer  County, 
Action  by  Martin  Lockwood  against  the  Troy  City  Railway  Com- 
pany.    From  a  judgment  for  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial,  and  from  an  order  granting  plaintiff  an  extra 
allowance  of  costs,  defendant  appeals.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

William  J.  Roche,  for  appellant 
J.  K.  Long,  for  respondent 

CHESTER,  J.  The  action  is  for  personal  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  by  reason  of  the  negligence  of  the  de- 
fendant in  operating  one  of  its  electric  cars  on  a  bridge  over  the  Mo- 
hawk river  at  Ontario  street  in  the  city  of  Cohoes.  The  plaintiff  has 
procured  a  judgment,  and  the  defendant  appeals. 

With  reference  to  the  injuries  sued  for  it  is  alleged  in  the  complaint 
as  follows: 

"Said  plaintiff  was  knocke<l  and  thrown  from  his  wagon  to  the  ground 
and  floor  of  said  bridge,  and  thereby  severely  injuring  the  said  plaintiff, 
breaking  bis  ribs,  spraining  his  ankle,  and  injuring  his  back  and  right  hip, 
and  thereby  made  him  sick,  sore,  lame,  and  disabled  for  a  long  time,  and 
prevented  him  from  attending  to  his  business,  causing  him  to  suffer  great 
pain  of  body  and  mind,  and  caused  him  permanent  Injury  and  disability, 
and  exposed  him  to  still  greater  and  further  injury;  and  he  has  been  and 
will  be  put  to  great  trouble  and  expense  In  doctoring  and  trying  to  be  cured 
of  his  said  injuries." 

Upon  the  trial  the  plaintiff  was  allowed  to  prove,  over  the  defend- 
ant's objection  and  exception,  that  the  plaintiff  had  kidney  disease, 
and  that  his  physician  had  treated  him  therefor,  and  he  sought  to 
show,  over  a  like  objection  and  exception,  that  this  disease  resulted 
from  the  plaintiff's  injuries.  One  of  the  objections  to  the  testimony 
was  that  it  was  not  within  the  pleadings,  and  that  the  defendant  was 
not,  therefore,  apprised  of  plaintiff's  claim  for  injury  for  that  reason. 
This  was  a  valid  objection,  and  should  have  been  sustained.  Kidney 
disease  was  not  in  any  wise  specified  in  the  complaint  among  the  in- 
juries alleged  to  have  been  received  by  the  plaintiff.  While  one  of 
the  plaintiff's  physicians  testified  that  trouble  with  the  kidneys  or  kid- 
ney disease  might  possibly  result  or  arise  from  injuries  to  the  back. 
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the  proof  does  not  show  that  such  disease  was  necessarily  and  di- 
rectly caused  by  the  injuries  to  plaintiff's  back,  and  therefore,  if  caus- 
ed by  the  accident,  it  constituted  special  damages  which  should  have 
been  specifically  alleged  by  the  plaintiff  if  he  sought  to  recover  dam- 
ages therefor,  and,  he  not  having  so  alleged  it,  it  was  error  to  receive 
the  evidence.  Kleiner  v.  Third  Avenue  R.  R.  Co.,  162  N.  Y.  193, 
;6  N.  E.  497;  Gumb  v.  Twenty-Third  St.  R.  Co.,  114  N.  Y.  411,  21 
X.  E.  993- 

The  case  is  unlike  that  of  Ehrgott  v.  The  Mayor,  etc.,  96  N.  Y.  264, 
48  Am.  Rep.  622,  cited  by  the  plaintiff.  There  the  allegation  was 
that  the  plaintiff  had  suffered  "great  bodily  injury;  that  he  became, 
and  still  continues  to  be,  sick,  sore,  and  disabled,  •  •  *  and  that 
he  was  otherwise  injured" ;  and  the  court  held  that  these  allegations 
were  sufficient  to  authorize  proof  of  any  bodily  injury  resulting  from 
the  accident,  and  that,  if  the  defendant  desired  that  they  be  more  defi- 
nite, it  could  have  moved  to  have  them  made  more  specific,  or  for  a 
bill  of  particulars. 

The  judgment  will  have  to  be  reversed  for  another  reason.  The 
bridge  in  question,  where  the  accident  happened,  was  an  unusually 
narrow  one,  and  left  only  a  small  margin  of  space  upon  the  south 
side  of  the  track,  where  plaintiff  was  driving,  for  his  wagon  to  pass 
the  defendant's  car,  which  was  approaching  from  the  other  direction. 
In  so  passing,  his  horse  became  fractious,  and  there  was  a  collision 
between  the  car  and  his  wagon,  throwing  him  to  the  floor  of  the 
bridge  and  injuring  him.  After  the  conclusion  of  the  principal 
charge  of  the  court  to  the  jury,  the  defendant's  counsel,  Mr.  Roche, 
said :  "In  view  of  the  statement  of  the  plaintiff's  counsel  to  the  jury 
in  the  summing  up,  that  the  defendant  was  bound  to  exercise  an  ex- 
traordinary degree  of  care  in  operating  this  car  upon  the  bridge,  I 
ask  you  to  charge  the  jury  that,  when  the  defendant's  motorman  was 
on  the  bridge  in  the  operation  of  the  car,  the  only  duty  and  obligation 
resting  upon  him  to  avoid  injury  to  the  plaintiff  was  the  exercise  of 
the  reasonable  care  which  a  reasonably  prudent  man  would  exercise 
under  the  circumstances."  The  Court :  "Well,  yes,  but  it  should  be 
greater  than  it  would  be  in  a  safer  place.  The  narroMmess  of  the 
passage  placed  a  duty  upon  the  motorman  to  exercise  greater  care 
and  caution  than  he  would  if  the  passageway  had  been  wider."  Mr. 
Roche:  "I  except  to  the  charge  and  to  the  modification.  I  ask  you, 
however,  to  say  that,  while  the  duty  and  obligation  must  be  propor- 
tioned to  the  surrounding  circumstances,  the  defendant's  motorman 
was  not  bound  to  exercise  an  extraordinary  degree  of  care  in  the 
operation  of  the  car."  The  Court :  "I  decline  so  to  charge."  De- 
fendant excepted. 

Notwithstanding  the  court  said,  "Well,  yes,"  to  the  request  as  first 
made,  the  modification  of  the  request,  followed  sb  closely  by  his  de- 
nial of  the  request  to  charge  that  the  motorman  was  not  bound  to 
exercise  extraordinary  care,  may  well  have  left  the  jury  where  they 
believed  that  the  court  viewed  the  situation  as  one  requiring  just  that 
ilegree  of  care  on  the  part  of  the  motorman.  While  the  court  was 
right  in  saying  that  the  motorman  was  required  to  exercise  greater 
care  and  caution  than  he  would  if  the  passage  had  been  wider,  yet,  in 
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view  of  the  fact  stated  in  the  request,  as  to  the  statement  of  plaintiff's 
counsel  in  his  summing  up  to  the  jury,  where  he  wrongly  stated  the 
law  to  them,  the  defendant  was  entitled  to  have  that  remedied  by  a 
clear  and  correct  statement  of  the  law  in  that  respect,  and  under  the 
circumstances  it  was  entitled  to  the  specific  charge  contained  in  the 
request — that  the  defendant's  motorman  was  not  bound  to  exercise 
an  extraordinary  degree  of  care  in  the  operation  of  the  car — as  that 
stated  the  law  correctly.  The  degree  of  care  which  the  motorman 
was  bound  to  exercise  was  ordinary  care,  only,  under  the  circum- 
stances which  confronted  him,  and  not  an  extraordinary  degree  of 
care.  This  principle  is  elementary,  and  does  not  require  the  cita- 
tion of  authority  in  support  thereof,  and  the  failure  of  the  court  to 
make  this  plain  to  the  jury,  and  the  refusal  to  charge  the  defendant's 
request  in  this  respect,  require  a  new  trial.  The  cases  brought  by 
passengers  on  railways,  where  the  doctrine  of  extraordinary  care  has 
been  applied,  have  no  application  to  the  case  presented  here. 

Many  other  alleged  errors  upon  the  trial  are  urged  by  the  appellant 
in  support  of  its  appeal,  but  we  think  it  unnecessary  to  consider  them, 
as,  under  the  light  of  the  discussion  which  has  been  had  concerning 
them  upon  this  appeal,  the  same  situation  may  not  be  presented  upon 
another  trial. 

For  the  errors  pointed  out,  the  judgment  and  orders  appealed  from 
must  be  reversed,  with  costs  to  the  appellant  to  abide  the  event,  and 
a  new  trial  granted.    All  concur. 


(92  App.  Dlv.  510.) 

GUSHING  T.  METROPOLITAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Division,  Flrat  Department    March  25,  1904.) 

1.  Stbekt  Railways— Collision  with  Team— Neoligbkcb— Instbuction. 

Where  plaintiff's  evidence  was  that  when  he  attempted  to  drive  across 
the  street  railway  track  the  car  which  struck  his  team  was  100  feet  away, 
and  defendant's  testimony  was  that  it  was  but  a  few  feet  away,  so  that 
It  could  not  be  stopped  to  prevent  the  accident,  it  was  error  to  refuse  an 
Instruction,  not  covered  by  the  charge,  that,  if  the  Jury  found  that  while 
defendant's  car  was  proceeding  In  the  ordinary  and  lawful  course  of  busi- 
ness, plaintiff,  with  the  car  in  full  sight,  drove  In  front  of  It  when  it  was 
80  near  that  it  could  not  be  stopped  by  the  exercise  of  ordinary  care,  he 
could  not  recover. 

2.  Sake— Right  or  Wat— Ordinances. 

Where  at  the  time  of  collision  the  street  car  was  going  north  and  the 
team  going  east,  and  an  ordinance  was  In  evidence  providing  that  all 
vehicles  going  north  or  south  shall  have  the  right  of  way  over  vehicles 
going  east  or  west,  charging  that  the  rights  of  the  parties  at  the  place  of 
collision  were  equal,  and  refusing  to  charge  that  by  the  ordinance  the  car 
going  north  had  the  right  of  way  over  the  team  going  east,  was  error. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Michael  Gushing  against  the  Metropolitan  Street  Rail- 
way Company.  From  a  judgment  on  a  verdict  for  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  INGRAHAM,  JJ. 
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Charles  F.  Brown,  for  appellant. 
Daniel  F.  Kiely,  for  respondent 

McIvAUGHLIN,  J.  The  plaintiff,  the  driver  of  a  cab,  endeavored 
about  9  o'clock  in  the  evening  of  the  2Sth  of  July,  1900,  to  cross  from 
the  westerly  to  the  easterly  side  of  Third  avenue  at  its  intersection  with 
Twentieth  street,  and  in  doing  so  sustained  personal  injuries  by  one  of 
defendant's  north-bound  cars  colliding  with  the  cab  which  he  was 
driving,  and  he  brought  this  action  to  recover  damages  therefor  up- 
on the  ground  that  the  same  were  caused  solely  by  defendant's  negli- 
gence. He  had  a  verdict,  and  from  the  judgment  entered  thereon  de- 
fendant has  appealed. 

The  conclusion  at  which  we  have  arrived  renders  it  unnecessary 
to  determine  whether,  upon  all  the  evidence,  the  finding  that  the  de- 
fendant was  guilty  of  negligence  and  the  plaintiff  free  from  contribu- 
tory negligence  was  sustained,  inasmuch  as  there  are  at  least  two  ex- 
ceptions which  necessitate  a  new  trial.  There  was  presented  at  the 
close  of  the  trial  a  sharp  conflict  of  fact  between  the  witnesses  on  the 
part  of  the  plaintiff  and  those  on  the  part  of  the  defendant  as  to  the 
relative  positions  of  the  car  and  the  cab  at  the  time  the  plaintiff  at- 
tempted to  cross  the  tracks  upon  which  the  north-bound  car  was  run- 
ning. The  testimony  on  the  part  of  the  plaintiff  tended,  in  substance, 
to  show  that  the  car  was  about  100  feet  away,  and  on  the  part  of  the 
defendant  that  it  was  but  a  few  feet  away,  and  so  near  that  the  car 
could  not  have  been  stopped,  and  the  collision  prevented.  This  being 
the  situation,  the  court  was  requested  by  defendant's  counsel  to 
charge : 

"If  the  Jury  In  this  case  find  from  the  evidence  that  while  the  defendant's 
north-bound  car  was  proceeding  in  the  ordinary  and  lawful  course  of  defend- 
ant's business,  the  plaintiff,  while  such  car  was  In  full  sight,  drove  in  front 
of  it  at  a  time  wlien  the  car  was  so  near  that  it  could  not  l>e  stopped  by 
the  motorman  by  the  exercise  of  ordinary  care,  then  the  plaintUI  cannot  re- 
cover, and  the  defendant  is  entitled  to  a  verdict" 

The  request  was  refused,  except  as  charged,  and  an  exception  tak- 
en. This  was  error.  The  request  was  a  proper  one,  and  should  have 
been  charged.  Muessman  v.  Metropolitan  St.  Ry.  Co.,  76  App.  Div. 
I,  78  N.  Y.  Supp.  571.  The  court  had  not  covered  the  proposition  in 
the  main  charge,  and  the  defendant  was  entitled  to  have  the  jury  in- 
structed in  the  manner  requested.  If  the  plaintiff  started  to  cross  the 
track  on  which  the  car  wa ^  running  when  it  was  so  close  to  him  that 
the  motorman  could  not  stop  it  and  prevent  the  collision,  then  the 
plaintiff  was  not  entitled  to  recover.  Nowhere  in  the  charge  is  the  at- 
tention of  the  jury  called  to  this  fact,  and  therefore  to  refuse  to  charge 
as  requested  was,  in  effect,'  to  intimate  to  the  jury  that  they  might  find 
for  the  plaintiff,  no  matter  how  close  the  car  was  when  he  drove  in 
front  of  it.    Meeker  v.  Smith,  84  App.  Div.  in,  81  N.  Y.  Supp.  1067. 

During  the  course  of  the  trial  the  defendant  offered,  and  the  same 
was  received  in  evidence  without  objection,  an  ordinance  of  the  city 
of  New  York  in  relation  to  the  right  of  way  of  vehicles  upon  the  pub- 
lic streets  which  provided  that  "on  all  the  public  streets  or  highways 
of  this  city  all  vehicles  going  in  a  northerly  or  southerly  du'ection 
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shall  have  the  right  of  way  over  any  vehicle  going  in  an  ea: 
westerly  direction."  Notwithstanding  this  fact  the  court  cha 
which  an  exception  was  taken)  that  the  rights  of  the  parti< 
place  where  the  collision  occurred  were  equal,  and  refused  tc 
at  defendant's  request  (to  which  an  exception  was  also  tak 
by  the  ordinance  put  in  evidence  the  car,  which  was  going  in 
erly  direction,  had  the  right  of  way  over  plaintiff's  cab,  wl 
going  in  an  easterly  direction.  Both  of  these  exceptions  v 
taken.  The  ordinance  expressly  declares  that  the  rights  of 
vehicles  were  not  equal — ^that  the  north-bound  car  had  the 
way  over  the  easterly-bound  cab.  The  charge  as  made,  there: 
erroneous,  inasmuch  as,  taken  in  connection  with  the  n 
charge,  it  was,  in  effect,  an  instruction  to  the  jury  that  they  c 
regard  the  ordinance.  This  they  had  no  right  to  do.  It 
dence  in  the  case,  and  as  such  entitled  to  be  considered  by 

Other  exceptions  are  urged  by  the  appellant  both  as  to  re 
charge  and  as  to  the  reception  of  evidence,  but  we  deem  it 
sary  to  pass  upon  them,  inasmuch  as  the  same  may  not  be  i 
on  a  new  trial. 

It  follows  that  the  judgment  and  order  appealed  from  mt 
versed,  and  a  new  trial  ordered,  with  costs  to  the  appellant 
the  event. 

VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  INGRAHAM, 
cur.    PATTERSON,  J.,  concurs  on  first  ground. 


(92  App.  DJv.  131:) 


In  re  QUICK. 


(Supreme  Court,  Appellate  Division,  Third  Department    March  1 

1.   lUFBIBONMENT    FOB    DEBT— PBOCEEDINOB    FOB    DlBCHABQE — SeBVIC 

PEBS— SUFFICIENCT. 

Code,  i  780,  providing  that,  if  notice  of  a  motion  or  procee< 
action  Is  necessary.  It  must  be  at  least  an  eight-days  notice,  exc 
special  provision  is  made  by  law,  unless  the  court,  on  affldavl 
the  grounds,  in  an  order  to  show  cause  why  "the  application"  i 
be  granted,  directs  that  a  less  service  be  deemed  sufficient,  does 
to  a  service  under  Code,  i  2205,  requiring  a  14-days  service  ol 
tlon,  affidavit,  and  notice  of  their  presentation  in  proceedings  fi 
charge  of  an  Imprisoned  debtor. 

Appeal  from  Special  Term,  Saratoga  County. 

In  the  matter  of  the  application  of  Peter  S.  Quick,  an  in" 
debtor,  to  be  discharged  from  imprisonment.  From  an  ordi 
charge,  the  judgment  creditor  appeals.    Reversed. 

On  June  1,  1903,  Peter  S.  Quick  was  arrested  upon  an  executlt 
his  person  for  debt  in  the  sum  of  $2,221.55,  at  the  suit  of  Charles  ] 
Jr.,  by  his  guardian  ad  litem,  Charles  E.  Farrell,  and  was  impi 
the  jail  of  Saratoga  county.  Upon  September  4,  1903,  he  procured 
from  the  county  Judge  of  that  county  in  substance  requiring  sal 
by  his  guardian,  to  show  cause  at  a  special  term  of  the  county 
that  county  to  be  held  at  the  courthouse  in  such  county  on  the  14 
September,  1903,  at  10  o'clock  a.  m.,  why  an  assignment  of  the  p 
said  Quick  should  not  be  made,  and  he  be  thereupon  discharged 
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mment,  pursuant  to  the  provisions  of  the  statute  concerning  the 
of  an  Imprisoned  debtor  from  imprisonment."  Such  order  was 
on  an  atfidavlt  of  Quick,  setting  forth,  in  substance,  that  he  was 
as  above  stated;  that  the  next  term  of  the  county  court  began 
of  September,  1903,  and  that  be  desired  to  present  his  petition 
;e  at  such  term;  that  another  term  of  said  court  would  not  be 
tie  first  Monday  in  October;  that  he  had  no  money  to  apply  at  a 
!  Supreme  Court;  and  that  he  would  sufTer  greatly  If  he  was 
}  wait  and  be  longer  deprived  of  his  liberty.  He  therefore  asked 
der  to  show  cause,  and  that  a  shorter  notice  than  14  days  be 
iclent  The  order  so  obtained,  together  with  a  copy  of  the  petl- 
I  discharge  and  the  schedules  annexed,  were  served'  upon  the 
redltor  on  September  4th,  and  on  the  14th  Quick  was  ordered 
county  court,  and  presented  thereto  his  petition  and  schedules 
davit  required  by  section  2204  of  the  Code.  The  Judgment  cred- 
,  then  appeared  specially  for  the  purpose  of  objecting  that  the 
Ice  required  by  statute  had  not  been  given  to  nor  served  upon 
ittomey,  and  that  the  court  had  therefore  no  Jurisdiction  to  pro- 
he  proceedings  for  discharge,  and  that  the  order  to  show  cause 
irranted  in  these  proceedings.  The  court  overruled  such  objec- 
rdered  that  the  matter  proceed  to  a  decision.  The  Judgment 
reupon  withdrew,  and  such  proceedings  were  taken  that  Quick 
I  discharged  from  Imprisonment  From  such  order  of  discharge 
is  taken. 

before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
HOUGHTON,  JJ. 

Henning,  for  appellant, 
ley,  for  respondent. 

;R,  p.  J.  One  of  the  provisions  of  the  statute  under  which 
eedings  were  taken  requires  that  at  least  14  days  before 
1  is  presented  to  the  court  the  petitioner  must  serve  upon 
ent  creditor  a  copy  of  such  petition  and  schedules,  "to- 
h  written  notice  of  the  time  when  and  place  where  they 
sented."  See  Code,  §  2205.  It  is  conceded  that  such  serv- 
^er  made,  and  that  without  iti  or  some  service  equivalent  to 
r  discharging  the  debtor  could  lawfully  be  made.  The  fol- 
es  are  authority  for  the  proposition  that  a  service  of  the 
chedules,  and  notice,  as  required  in  section  2205,  is  in- 
i  to  invest  the  court  with  "jurisdiction  of  the  particular 
illymore  v.  Cooper,  46  N.  Y.  236,  243;  Goodwin  v.  Griffis, 
29 ;  Seward  v.  Wales,  40  App.  Div.  539,  58  N.  Y.  Supp.  42.  ' 
ed,  however,  that  the  county  judge  has  excused  the  peti- 
ti  making  the  service  required  by  such  section  2205,  and 
uted  therefor  the  order  to  show  cause  that  was  granted 
ber  4th,  and  his  authority  to  do  so  is  claimed  to  be  given 
780  of  the  Code.  That  section  provides  that  if  notice  of  a 
other  proceeding  in  an  action  (or  in  a  special  proceeding 
:onceded)  before  a  court  or  a  judge  is  necessary  it  must,  if 
served,  be  at  least  an  eight-days  notice,  except  where 
ivisicni  is  otherwise  made  by  law,  unless  the  court  or  a 
n  an  affidavit  showing  grounds  therefor,  makes  an  order 
use  why  the  application  should  not  be  granted,  and  in  such 
;ts  that  a  service  of  less  than  eight  days  before  it  is  re- 
;  deemed  sufficient.    Very  evidently  this  section  applies  to 
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matters  that  are  already  pending,  and  over  which  the  court  has  al- 
ready acquired  jurisdiction.  In  those  instances  where,  by  that  sec- 
tion, a  motion  of  eight  days  is  required,  a  judge  may,  on  cause  shown, 
require  a  less  time  by  an  order  to  show  cause ;  but  as  to  any  of  those 
steps  that  are  required  by  statute  to  be  taken  in  order  to  inaugurate 
a  new  action  or  proceeding  such  section  cannot  be  made  applicable. 
It  may  be  said  of  this  section,  as  was  said  of  rule  38  by  the  Court  of 
Appeals  in  Matter  of  Petition  of  Argus  Co.,  138  N.  Y.  557,  566,  34 
N.E.  388: 

"It  may  well  be  coneftrued  as  referring  alone  to  tboae  incidental  appllca- 
tloDB  ordinarilf  denominated  motions,  which  are  made  during  the  progress 
of  an  action  or  special  proceeding  after  its  commencMnent,  and  not  as  em- 
bracing an  application  wblcb  Is  tbe  foundation  of  a  statutory  ranedy." 

The  proceedings  for  the  discharge  of  an  imprisoned  debtor  are  not 
commenced  until  the  petition,  schedules,  and  affidavit,  with  due  proof 
of  service,  as  prescribed  in  section  2205,  are  presented  to  the  court. 
See  section  2208.  Therefore,  when  the  order  to  show  cause  was 
granted,  there  was  no  proceeding  whatever  pending  in  which  the  or- 
der could  be  deemed  to  have  been  made.  There  was  no  motion  to  be 
then  made  which  under  section  780  could  be  made  in  eight  days,  and 
which  the  petitioner  might,  under  the  same  section,  ask  permission  to 
make  on  a  less  time.  But  the  order  was  in  effect  a  mere  permission 
by  the  county  judge  to  the  debtor  to  inaugurate  the  proceedings  in 
a  method  different  from  that  required  by  statute.  It  was  a  changing 
of  the  provisions  of  section  2205,  and  not  a  mere  change  of  the  eight- 
days  notice  of  motion  provided  for  in  section  780  of  the  Code.  For 
such  reason  section  780  has  no  application  whatever  to  the  situation. 
It  conferred  no  authority  upon  the  county  judge  to  dispense  with 
the  service  required  by  section  2205,  and  therefore  the  case  stands  as 
if  no  service  whatever  under  that  section  had  ever  been  made.  "The 
county  judge  might  as  well  have  dispensed  with  the  service  of  the 
petition  and  schedule  altogether  as  to  have  made  the  order  which  he 
did  make,  and,  in  effect,  the  county  court  has  made  the  order  of  dis- 
charge without  any  service  whatever  having  been  made  upon  the 
judgment  creditor.  Within  the  cases  above  cited  such  an  order  would 
be  utterly  unwarranted  and  should  not  be  sustained. 

The  order  appealed  from  must  be  reversed,  with  costs. 

Order  reversed,  wltb  $10  costs.    All  concur,  except  HOUGHTON,  J.,  not 

rotlng. 

(92  App.  Dlv.  6.) 

In  re  NORTHUP'8  WILI* 

lo  re  LONG  ISLAND  LOAN  &  TRUST  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  18,  1904.) 

1.    EXXCTTTOBS— SUBCHABOINO  ACCOUKT^NEOLIGERCX. 

Testator  had  a  claim  for  services  against  an  estate^  uA,  after  convert 
satlon,  but  no  binding  agreement,  relative  to  conveyanoe  of  a  certain  piece 
of  property  in  trust  for  bim  and  another,  who  also  had  a  claim  against 
the  estate,  there  not  being  ready  money  to  pay  them,  an  agreement  was 
signed  that  a  certain  amount  should  be  paid  them  for  their  services ;  but, 
before  anything  furthn  was  done,  testator  died.     Thereafter,  without 
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iminatlon  of  the  title,  which  proved  to  be  defective,  the  property 
conveyed  In  trust,  and  the  executor  acquiesced  therein,  though  the 
onld  have  been  collected.  Held,  that  the  executor's  account  was 
r  surcharged  on  account  thereof. 


tor's  books  having  shown  services,  compensation  for  which  could 
en  collected,  and  the  executor  having  let  the  claim  become  barred 
the  Judgment  obtained  by  testator  for  his  client  was  reversed, 
tutor's  account  is  properly  surcharged. 

rroKNET's  Fees. 

cecutor's  account  Is  properly  surcharged  with  an  amount  paid  by 

'  legal  services  to  an  attorney  who  was  representing  adverse  par 


^. 


^ONSTBUCnON. 

luest  of  "all  my  law  business,  lawbooks,  papers,  safe,  bookcases 
ce  furniture,  and  all  property  pertaining  to  my  business,"  does  not 
claims  for  legal  servicer 
is — Accounting — Costs. 

In  the  discretion  of  the  surrogate  to  charge  the  executor  person- 
:h  all  the  costs  and  expenses  of  the  proceeding  on  objections  to  an 
r'B  account,  resulting  in  its  being  surcharged  because  of  bis  negli- 
Uure  to  collect  claims. 

From  Surrogate's  Court,  Kings  County, 
latter  of  the  judicial  settlement  of  the  account  of  the  Long 
in  &  Trust  Company  as  executor  of  Daniel  W.  Northup, 
From  the  decree,  the  executor  and  Dwight  Northup  ap- 
rmed. 

before  HIRSCHBERG,  C.  J.,  and  BARTLETT,  WOOD- 
nd  HOOKER,  JJ. 
A.  Burr,  for  appellant  Long  Island  Loan  &  Trust  Com- 

Northup,  in  pro.  per. 

is  Van  Wyck,  for  respondents. 

ER,  J.  Daniel  W.  Northup  died  on  the  9th  day  of  June, 
acticing  lawyer  in  the  city  of  Brooklyn,  leaving  a  last  will 
lent,  in  and  by  which  he  named  the  Long  Island  Loan  & 
ipany  as  his  executor.  The  will  was  duly  probated  by  the 
of  the  county  of  Kings  on  the  13th  day  of  September, 
e  executor  qualified,  and  ever  since  that  time  has  been 
such.  No  accounting  was  ever  had  until  the  present  pro- 
On  the  3d  day  of  July,  1900,  the  executor,  by  its  secre- 
ed  a  petition  praying  that  its  account  might  be  judicially 
'his  was  presented  to  the  surrogate,  and  was  met  with 
jections  by  William  J.  Courtney,  as  special  guardian  of 
;  infant  children  of  the  deceased.  Upon  the  matters  in 
thus  defined,  a  mass  of  testimony  was  taken,  and  the  sur- 
s  surcharged  the  account  of  the  executor  with  several 
dollars.  From  the  decree  entered  upon  the  findings  of 
ate,  the  executor  and  Dwight  Northup,  a  son,  have  taken 

le  of  the  items  of  the  executor's  account  are  now  open  to 
rhe  first  is  that  known  as  the  "Stewart  Claim."    In  the 
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year  i886  one  James  Stewart  died,  and  his  son  filed  a  petition  for 
the  probate  of  a  paper  dated  in  i88i,  which  purported  to  be  the  will 
of  the  deceased,  Stewart;  and  at  the  same  time  one  Allaban  filed  a 
petition  for  the  probate  of  another  paper,  dated  in  1887,  which  our- 
ported  also  to  be  the  last  will  of  the  deceased,  Stewart.  Daniel  W. 
Northup,  the  testator  here,  with  William  D.  Veeder,  as  counsel,  ap- 
peared in  these  proceedings  for  James  C.  Stewart  and  others,  and 
rendered  legal  services  which  covered  a  number  of  years,  and  in- 
volved a  large  amoutlt  of  arduous  labor.  The  deceased  and  Veeder 
had  been  paid  a  considerable  sum  of  money  on  account  of  their 
services  in  this  matter.  The  litigation  went  through  the  late  Gen- 
eral Term,  and  was  decided  once  in  the  Court  of  Appeals ;  and  pend- 
ing the  contest  the  widow  of  James  Stewart  died,  leaving  a  will, 
which  was  duly  admitted  to  probate,  and  letters  testamentary  issued 
thereon.  After  the  widow  died  the  parties  to  the  old  contest  agreed 
among  themselves  to  avoid  further  litigation  and  expense,  and  to 
settle  the  matters  in  difference  between  them.  A  written  agreement 
was  drawn,  dated  the  ist  day  of  June,  1893,  signed  by  the  parties  in- 
terested in  the  estate  of  James  Stewart,  deceased,  and  acknowledp^ed 
June  13,  1893,  four  days  after  the  death  of  the  testator  in  these  pro- 
ceedings. f>y  this  agreement  it  was  determined  and  agreed  between 
the  parties  what  their  several  and  individual  interests  in  the  estate 
of  their  testator  should  be,  and  the  manner  in  which  some  of  it 
should  be  turned  over  to  the  legatees.  In  that  agreement  appeared 
this  clause: 

"That  there  shall  be  paid  to  D.  W.  Northup,  attorney  for  the  contestants 
of  said  will  of  1887  and  William  D.  Veeder  of  counsel,  for  their  services  up 
to  and  Including  settlement,  the  snm  of  four  thousand  and  five  hundred 
dollars." 

The  proof  introduced  by  the  special  guardian  established  that 
when  this  agreement  was  acknowledged,  and  for  some  time  after 
the  death  of  Mr.  Northup,  the  estate  of  Stewart  was  solvent,  and 
well  able  to  pay  this  claim  of  $4,500  in  favor  of  Messrs.  Northup  and 
Veeder  in  full.  On  the  ist  day  of  July,  1893,  the  executor  of  the 
Stewart  estate  conveyed  a  house  and  lot  on  Clifton  Place  to  one 
Dooley,  who  thereupon  declared  a  trust  in  writing  by  which  it  was 
made  to  appear  that  he  held  title  to  the  premises  as  trustee  for  the 
benefit  of  the  estate  of  Daniel  W.  Northup,  deceased;  and  of  Mr. 
Veeder,  the  interest  of  the  latter  appearing  to  be  one-seventh,  and  of 
the  former  six-sevenths,  of  the  whole  property.  About  that  time 
$1,000  was  paid  in  cash  by  the  executor  of  the  Stewart  estate,  which 
was  taken  by  Mr.  Veeder  to  apply  on  his  interest  of  $1,500  in  the 
$4,500  indebtedness  of  the  Stewart  estate  to  the  deceased,  Northup, 
and  himself.  Upon  this  accounting  Mr.  Veeder  testified  in  relation 
to  the  talk  between  himself  and  the  testator  as  to  their  compensation 
as  follows: 

"We  [Mr.  Daniel  W.  Northup  and  the  witness]  agreed  upon  the  amount 
of  compensation  between  us  for  the  conclusion  of  the  matter  with  the  com- 
promise and  settlement  with  the  parties,  Allaban  and  others,  who  were  con- 
testing the  probate  of  the  will  that  was  admitted  to  probate;  and,  after 
some  conversation  between  us,  we  agreed  to  accept  the  sum  of  ^,500  for 
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isatlon,  of  which  Mr.  Northup  was  to  receive  $3,000,  and  I  was 
!1,500.  Mr.  Courtney:  Q.  In  what  form  were  you  to  receive  that? 
we  had  several  conversations.  Mr.  Courtney:  I  have  a  right  to 
1  this  conversation  took  place.  This  conversation  must  have  been 
:  agreement  was  signed.  The  conversation  in  regard  to  compen- 
Mr.  Northup  told  me  that  there  wasn't  personal  estate  enough 
in  cash,  and  he  wanted  to  know  how  much—  We  liad  agreed 
mount,  and  he  wanted  to  know  how  mucb  I  wanted  in  cash,  as 
lome  cash,  and  I  told  him  I  thought  I  ought  to  get  $1,000  In  cash. 
!  they  offered  a  piece  of  real  estate  at  $3,500,  I  think,  and  I  told 
was  willing,  if  I  was  paid  the  $1,000  in  cash,  to  take  $500  In- 
le  real  estate;  and  I  suggested  to  him  that  the  properly  be  con- 
Dme  trustee,  to  hold  for  the  benetit  of  himself  and  myself.  It 
it  we  didn't  agree  upon  that  It  is  possible  that  I  took  the  title 
1  then  sell  It  and  give  me  my  $500.  He  said  he  would  accept 
y  at  $3,500,  if  1  would,  in  that  proportion.  I  was  to  have  $500, 
i  to  have  $3,000.  That  Is  the  Clifton  Place  property,  which  was 
ly  conveyed  to  Mr.  Dooley.    Mr.  Dooley  took  the  title." 

appears  that  the  conversation  between  Messrs.  Northup 
;r  in  relation  to  the  amount  of  their  compensation  to  and 
the  settlement  ©f  the  Stewart  litigation,  and  the  manner 

should  be  paid,  occurred  before  the  agreement  from  which 
uoted  was  signed.  That  agreement,  executed  by  the  heirs 
;wart  estate,  acknowledged,  in  terms,  an  indebtedness  in 
:r  of  $4,500,  and  thereafter  the  declaration  of  trust  by 
IS  delivered  to  the  attorney  for  the  appealing  executor,  by 
led,  and  the  property  on  Clifton  Place  was  transferred  to 
r  the  benefit  of  the  estate  it  was  administering,  with  its 
jnsent.  The  title  to  the  Clifton  Place  premises  is,  how- 
eded  by  all  parties  to  be  unmarketable,  for  reasons  it  is 
ry  here  to  discuss.    It  is  clear  that  this  condition  of  the 

have  been  discovered  by  the  executor  at  the  time  Mr. 
ok  the  title,  with  the  exercise  of  reasonable  care.  There 
e,  however, .  tending  to  show  that  no  examination  of  the 
lade  by  any  one  at  that  time.     Efforts  have  been  made  to 

this  realty  at  the  instigation  of  the  appealing  executor, 
;r,  and  Mr.  Dooley,  but  they  have  all  been  unsuccessful, 
t  of  the  condition  of  the  title ;  and  it  seems  to  be  impos- 
raighten  this  title  out  during  the  lifetime  of  certain  heirs 
d  legatees  of  Stewart,  deceased.  The  excuse  which  the 
)flers  for  its  consent  to  receive  this  Clifton  Place  property 
zsish  from  the  Stewart  estate  is  that  its  testator  had  stated 

and  Breaznell,  managing  clerk  in  the  deceased's  office, 
15  willing  to  accept  the  Clifton  Place  property  for  $3,500 
m,  inasmuch  as  there  was  not  money  enough  in  the  estate 

cash.  At  the  same  time  he  said,  however,  that  he  would 
'6  the  money  than  the  property,  and  this  was  prior  to  the 
n  and  execution  of  the  written  contract  or  agreement  of 

between  those  interested  in  the  Stewart  estate.  Noth- 
rs  in  the  voluminous  record  before  us  which  even  tends 
e  that  the  deceased  proposed  to  take  a  piece  of  prop- 
;  title  was  not  marketable,  or  that  the  condition  of  the  title 
railed  to  his  attention ;  and  it  is  hardly  to  be  believed  that, 
stator  lived,  he  would  have  consummated  an  arrangement 
E.8.— 21 
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by  which  he  would  be  so  likely  to  lose  the  benefit  he  was  seeking 
to  derive  as  compensation  for  the  arduous  services  he  had  rendered 
in  the  Stewart  will  case. 

But  aside  from  that,  there  was  no  binding  agreement  or  under- 
standing of  any  kind  between  the  testator  and  the  representatives  of 
the  Stewart  estate  that  the  Clifton  Place  property  should  be  taken 
by  Northup  aftd  Veeder  in  part  payment  of  the  services  to  which 
they  were  entitled.  Qn  the  contrary,  it  appears  that  subsequent  to 
the  talk  between  the  deceased  and  Veeder,  in  which  the  former  sug- 
gested the  taking  of  this  property,  he  prepared  an  agreement  be- 
tween those  interested  in  the  Stewart  estate,  ultimately  signed  by 
all  of  them,  in  which  it  was  distinctly  provided  that  the  estate  was 
indebted  to  Northup  and  Veeder  in  the  sum  of  $4,500,  and  no  men- 
tion is  made  there  of  the  Clifton  Place  property,  and  no  reference 
pointed  to  any  other  understanding,  suggestion,  or  contract  that  the 
debt  was  to  be  paid  by  any  other  commodity  than  cash.  All  the  facts 
here  stated  could  readily  have  been  ascertained  by  the  executor  of 
Mr.  Northup's  will  if  it  had  taken  any  steps  to  ascertain  the  truth 
in  relation  to  the  indebtedness  of  the  Stewart  estate  to  Northup,  and 
we  can  find  no  adequate  excuse  anywhere  in  the  record  for  the  ac- 
ceptance of  real  property  in  satisfaction  of  this  debt.  "Land  should 
not  be  taken  in  payment  of  debts  if  its  proceeds  may  be  had  instead." 
Schouler  on  Executors  (3d  Ed.)  §  310.  This  principle  is  so  well 
settled  it  seems  hardly  necessary  to  cite  further  authorities  in  sup- 
port thereof.  In  view  of  this  rule,  and  in  face  of  the  obvious  pro- 
visions of  the  written  agreement,  we  are  constrained  to  agree  in  the 
result  reached  by  the  learned  surrogate,  that  the  $3,000  which  the 
estate  has  lost  by  reason  of  the  conduct  of  the  executor  should  be 
surcharged  against  its  account. 

The  indifference  of  the  executor  toward  this  Stewart  item  is  fur- 
ther evidenced  by  the  negligent  manner  in  which  it  has  dealt  with 
it  since  Dooley  actually  took  the  title,  and  declared  his  trust  in  favor 
of  Northup's  estate  and  Mr.  Veeder.  Dooley  collected  rents  for 
four  years,  and,  although  there  is  in  his  hands  a  considerable  bal- 
ance of  these  rents,  after  paying  lawful  charges,  the  executor  has 
never  made  any  effort  to  collect  this  balance  from  him.  And  the 
same  appears  to  be  true  of  Mr.  Veeder,  who  has  since  1897  collected 
the  rents.  He  has  in  his  hands  a  considerable  sum  of  money  as 
proceeds  of  the  rent. 

The  learned  surrogate  has  found  that  $3,000,  the  share  of  the  es- 
tate of  Daniel  W.  Northup,  deceased,  in  the  claim  of  $4,500,  could 
have  been  collected  by  the  executor  of  the  will  of  Daniel  W.  North- 
up, deceased,  within  one  year  after  its  appointment  as  such  execu- 
tor. There  is  abundant  evidence  to  support  that  finding  of  fact,  and 
it  cannot  be  disturbed  on  this  appeal. 

The  second  item  of  the  executor's  account  in  controversy  is  an 
indebtedness  from  one  Vosburgh  to  the  deceased  for  services  ren- 
dered by  the  latter  in  his  profession  as  a  lawyer  during  his  lifetime. 
Wright  Duryea  and  William  Duryea  commenced  an  action  against 
William  C.  Vosburgh  in  the  year  1886,  and  the  testator  was  retained 
and  appeared  for  the  defendant.    This  litigation  was  hard  fought, 
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ded  over  a  period  of  time  from  the  date  of  the  commence- 
le  action  until  after  the  testator's  death.  On  the  first  trial 
disagreed.    The  second  trial  resulted  in  a  verdict  for  the 

The  late  General  Term  affirmed  the  judgment  entered 
verdict,  and,  on  appeal  to  the  Court  of  Appeals,  that  court 
he  judgment  and  ordered  a  new  trial.  The  third  trial  like- 
ted  in  a  verdict  for  the  defendant,  and  from  the  judgment 
lereon  appeal  again  was  taken  to  the  General  Term,  which 
he  judgment.    The  plaintiffs,  unsatisfied,  carried  their  case  .     ^• 

time  to  the  Court  of  Appeals.    Shortly  before  Northup 

in  April,  1893,  the  judgment  was  again  reversed  by  that  '-     "  *••  T 

he  case  was  not  tried  again.    Mr.  Vosburgh  died  in  1895,  :  .  ^ .  ••  •        " 

xecutors  two  years  later  settled  with  the  plaintiffs  for  the  1     I*  f'  .  •* 

2,000.    The  claim  originally  was  for  $6,000,  which,  with 

om  June  l,  1881,  brought  the  alleged  damages,  at  the  time  *' 

tlement,  up  to  about  $12,000.    Of  the  fact  that  the  testator  * 

extremely  valuable  services  to  Mr.  Vosburgh  there  can  be 

One  of  the  witnesses  called  by  the  special  guardian  has 
hat  the  fair  value  of  the  legal  services  was  $2,500,  and  this 
lied.  In  his  lifetime  there  was  paid  to  Northup  the  sum  of 
nd  that  the  balance  of  $1,965.68  could  have  been  collected 
iam  C.  Vosburgh  within  one  year  after  the  issuance  of  let- 
nentary  to  the  executor,  the  Surrogate  has  found  as  a  fact, 
burgh  and  his  estate  were  solvent,  and  this  finding  is  sup- 
the  evidence.  We  are  far  from  an  inclination  to  interfere 
rhe  learned  surrogate  has  also  found  that  the  executor  has 
no  diligence  in  the  collection  of  this  claim,  and,  inasmuch 
im  is  now  barred  by  the  statute  of  limitations,  all  benefit 
ate  from  the  services  rendered  by  Northup  in  his  lifetime 
rgh  in  the  matter  of  this  litigation  is  therefore  lost.  It 
ippear  that,  at  any  time  within  the  seven  years  elapsed  be- 
qualification  and  the  accounting,  the  executor  made  any 
le  effort  to  collect  from  Mr.  Vosburgh  or  his  estate  remu- 
or  the  services  Northup  rendered,  and  this  although  there 
in  the  inventory  an  item  of  "$1,687.87  costs  in  Duryea  vs. 
,  suit  still  pending."  The  executor  seemed  to  have  been 
leep  by  the  statement  of  Breaznell,  who  had  been  managing 
Mr.  Northup  in  his  lifetime,  that  the  judgment  had  been 
n  the  Court  of  Appeals.  A  most  casual  examination  could 
ailed  to  disclose  to  the  accounting  executor  a  large  amount 
pent  by  the  deceased  in  the  conduct  of  this  litigation.  The 
er  of  Mr.  Northup  showed  it,  and  counsel  for  the  defend- 
11  as  the  attorney  for  the  plaintiffs,  and  the  plaintiffs  them- 
uld  doubtless  have  corroborated  the  showing  made  by  the 

Upon  the  trial  below  the  executor  seems  to  have  aban-  ,      -   ^       .'"    ' 

theory  that  it  was  not  negligent,  and  has  sought  to  show  a  •  -     .       " 

;nt  of  this  item  by  Vosburgh  before  his  death.     We  have  ;  -«     „   * 

the  proof  in  this  particular,  and  are  convinced  that  there  -  "; 

preponderance  of  the  evidence  showing  that  Mr.  Northup  '  •     ••     ^  <tf» 

raid  in  full  as  to  call  for  a  reversal  of  the  surrogate's  dis-  •    •" 

that  item.  .>*■■. 
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The  only  other  item  in  dispute  is  that  of  $88  paid  by  the  e; 
to  Joseph  Breaznell  for  legal  services.  It  clearly  appears  1 
the  service  for  which  he  was  paid  this  sum,  Breaznell  was  en 
by  Stewart  A.  Robinson,  the  executor  of  the  Stewart  will, 
referred  to;  and  Breaznell  testified  that  whatever  he  did  w 
erence  to  the  settlement  was  performed  for  the  executors 
Stewart  estate,  and  not  for  the  estate  of  Northup,  and  that 
torney  for  this  executor  "left  the  closing  to  me,  for  I  was  ac 
Stewart  A.  Robinson,  *  *  ♦  and  I  represented  the  Ste\ 
tate  only  on  this  settlement."  The  learned  surrogate  was,  w 
quite  correct  in  holding  that  the  executor's  account  should 
charged  with  this  item,  for  it  appears  to  be  paid  for  legal  ; 
to  a  lawyer  who  was  representing  adverse  parties. 

This  discussion  leaves  but  one  further  matter  to  notice. 
Northup,  the  eldest  son  of  Daniel  W.  Northup,  deceased — a  ( 
the  latter's  first  wife,  and  a  legatee  and  residuary  beneficiary 
in  the  will — has  appealed  from  the  decree  of  the  surrogate,  ant 
the  point  that  the  claims  for  compensation  for  services  which 
in  favor  of  the  deceased  in  his  lifetime  against  the  Stewart  esl 
Vosburgh  passed  to  him  under  the  will,  and  hence  the  ap 
executor  properly  has  had  nothing  to  do  with  their  collection, 
obhgation  rested  upon  it  to  exercise  any  degree  of  care  or  d 
in  respect  thereto.  It  is  very  clear  that  Dwight  Northup,  aj 
and  the  executor,  appellant,  have  adopted  this  view  of  the 
recently,  and  we  think  their  former  notion  in  respect  to  it  v 
rect.    The  third  clause  of  the  will  reads  as  follows : 

"Thirdly.  I  give  and  bequeath  to  my  son  Dwight  all  my  law 
lawbooks,  papers,  safe,  bookcases  and  office  furuiture,  and  all  prop 
talnlng  to  my  business.    Also  my  stock  certificate  In  the  Brook! 
Library,  and  the  Ten  Shares  of  Stock  In  the  Lawyers'  Title  Insurai 
pany  now  pledged  to  the  Company." 

The  person  named  in  that  clause  asks  us  to  hold,  as  matter 
that  the  two  claims  for  legal  services  existing  against  the 
estate  and  against  Vosburgh  passed  to  him  by  reason  of  thai 
These  debts  were  not  mentioned  in  the  clause,  and  it  is  imposi 
the  legatee  named  therein  successfully  to  claim  them,  except 
theory  that  it  was  a  devise  by  implication.  It  is  said,  howcA 
a  gift  by  implication  will  only  be  adopted  where  the  proba 
such  intention  is  so  apparent  that  the  contrary  cannot  be  supj 
exist.  Post  v.  Hover,  33  N.  Y.  593.  There  is  here  nothing 
port  a  claim  for  such  contrary  intention.  The  son,  Dwight, 
been  admitted  to  the  bar  at  the  time  of  the  preparation  of  1 
and  was  not  admitted  until  some  considerable  period  of  tir 
his  father's  death.  There  is  nothing  to  indicate  a  reason 
purpose  in  the  mind  of  the  testator  to  devise  choses  in  a< 
language  which  describes  choses  in  possession.  The  last  ' 
testament  of  the  deceased,  Northup,  was  prepared  by  himsell 
yer  of  large  experience,  and  it  may  be  presumed  that  he  k 
effect  generally  of  omitting  to  describe  property  the  subject  o 
Walter  v.  Ham,  68  App.  Div.  381,  383,  75  N.  Y.  Supp.  185.  K 
Reynolds,  124  N.  Y.  388,  26  N.  E.  954,  is  an  authority  against 
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f  Dwight  Northup  upon  this  proposition.  The  testator  there 
ind  bequeathed  to  his  son  certain  real  property  upon  which 
re  buildings,  "including  all  the  furniture  and  personal  prop- 
nd  upon  the  same,  or  in  any  manner  connected  therewith." 
itor's  office  was  on  the  property  so  devised,  in  which  there 
ult  containing  money  and  securities,  found  upon  his  death, 
rt  of  Appeals  held  that  these  securities  were  not  bequeathed 
n  under  the  provisions  of  the  will,  and  Judge  Parker,  spea'k- 
(page  397,  124  N.  Y.,  and  page  956,  26  N.  E.) : 

ve  now  referred  to  the  cases  cited  by  the  learned  counsel  for  the 
In  support  of  his  contention,  and  It  ■will  be  observed  that  In  every 
pting  Hotbam  y.  Sutton  and  Mlcbell  t.  MIchell,  in  which  the  coiirt 
the  general  words  preceding  or  following  enumerated  articles 
t  be  limited  to  things  ejusdem  generis,  they  either  occurred  in  a 
equest  of  the  whole  of  testator's  estate  In  a  residuary  clause,  or 
lid  not  contain  a  residuary  disposition.  With  the  exceptions  thus 
leems  to  be  a  settled  rule  of  construction  that  when  certain  things 
e  followed  by  a  phrase  which  need  not,  but  might,  be  construed 
!  other  things,  It  will  be  confined  to  articles  of  the  same  general 
as  those  enumerated.  Johnson  v.  Goss,  128  Mass.  434;  Dole  t. 
i  Allen,  364;   Spark's  Appeal,  89  Penn.  148  [33  Am.  Rep.  740]." 

irrogate  directed  that  the  costs  and  expenses  of  this  proceed- 
ild  be  borne  by  the  executor  personally,  and  it  is  asked 
nodify  the  decree  so  that  it  may  be  relieved  of  this  burden, 
the  discretion  of  the  learned  surrogate  whether  the  executor 
e  charged  personally,  and,  unless  there  has  been  an  abuse 
iscretion,  we  may  not  interfere.  Matter  of  Selleck,  in  N. 
9  N.  E.  66.  We  are  not  convinced  that  the  surrogate  abused 
ition.  As  far  as  the  Vosburgh  and  the  Stewart  matters  were 
d,  the  executor  has  acted  with  great  laxity  and  almost  in- 
e  negligence,  although  there  is  no  intimation  of  any  im- 
Lotive.  Generally  speaking,  an  executor  will  be  directed  per- 
o  pay  the  costs  where  he  denies  assets,  and  they  appear. 
■  Mull  (Sur.)  2  N.  Y.  Supp.  23. 

xree  of  the  surrogate  is  in  all  respects  proper,  and  should  be 
Decree  affirmed,  with  costs.     All  concur. 


>lv.  532.) 


LEWISOHN  et  al.   v.  HENRY  et  al. 

le  Court,  Appellate  Division,  First  Department.    March  26,  1004.) 

-CoNSTBUCTiON— Punctuation — Considebation. 
ere  a  will  is  not  punctuated  with  any  degree  of  accuracy,  or  even 
oatlcally,  the  punctuation  Is  of  little  value  as  an  aid  to  Its  true 
XM^tion,  and  must  otherwise  be  disregarded  If  It  la  In  conflict  with 
(stamentary  scheme  as  gleaned  from  the  provisions  of  the  will,  or 
Qts  ascribing  to  Its  words  their  ordinary  meaning. 

[NTEBEST  IN  Trust  Fund— Time  of  Veotinq  Absolutely  in  Bene- 

tY. 

estator  directed  the  remainder  of  his  estate  to  be  divided  Into  equal 

i  corresponding  to  the  number  of  his  surviving  children  and  children 

leaving  surviving  issue,  and  that  one  share  be  set  apart  for  each 

ing  child  and  one  for  the  surviving  issue  of  each  deceased  child,  and 
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directed  that  the  shares  going  to  the  issue  of  deceased  children  shonid  be 
paid  to  them  at  once  without  the  Interposition  of  a  trust,  but  as  to  the 
shares  of  bis  surylring  children  he  provided  that  each  separate  share 
should  be  held  by  the  executors  as  trustees,  and  the  net  income  applied  to 
their  use  during  life.  Where  a  child  arrived  at  the  age  of  25,  however,  the 
trustees  were  directed  to  "convey,  transfer,  deliver  and  pay  over  the  one 
equal  fourth  part  of  the  capital  of  such  trust  estate  with  all  gains  and 
increase,"  and  on  a  beneflclary  arriving  at  the  age  of  30  to  pay  over  in  like 
manner  one-third  of  the  remainder.  Testator,  besides  this,  repeatedly  pro- 
vided that  the  income  paid  to  a  daughter  should  be  free  from  the  debts, 
control,  or  Interference  of  her  husband:  He  also  provided  that,  in  the 
event  of  the  death  of  a  child  without  exercising  the  power  of  appointment 
given  by  the  will.  Its  share  shonid  go  to  his  or  her  issue  if  any  survived, 
and  he  made  no  provision  for  the  surviving  husband  or  wife.  Held,  that 
the  clause  referring  to  the  death  of  a  child  after  the  death  of  the  testator 
Included  a  death  at  any  time  thereafter,  and  was  not  limited  to  death 
after  attaining '  the  age  of  30,  and  that  he  did  not  intend  that  the  trust 
fund  should  vest  absolutely  in  his  children  until  the  arrival  period  fixed 
for  distribution,  and  then  only  as  to  the  part  to  be  distributed;  and 
hence,  where  a  daughter  died  intestate  before  arriving  at  the  age  of  25, 
her  children  took  all  her  share  under  the  will,  and  not  as  next  of  kin, 
subject  to  the  interest  of  her  husband. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Walter  Lewisohn  and  others,  executors  of  Leonard  Lew- 
isohn,  deceased,  against  Rosalie  V.  Henry  and  others.  From  the 
judgment  construing  the  will  of  plaintiflfs'  testator,  defendants  Rosa- 
lie V.  Henry  and  another  appeal.    Modified. 

Appeal  by  defendants  Rosalie  V.  and  Lenore  Gladys  Henry,  by  their  guard- 
ian ad  litem,  from  a  Judgment  entered  upon  the  report  of  a  referee.  The 
action  Is  brought  by  the  executors  of  the  last  will  and  testament  of  Leonard 
Lewisohn  for  the  construction  of  his  will.  The  controversy  arises  over  the 
construction  of  the  seventh  clause  or  paragraph  of  the  will,  which  is  as 
follows: 

"I  direct  that  my  executors  hereinafter  named,  or  such  of  them  as  shall 
qualify  and  act,  divide  all  the  rest,  residue  and  remainder  of  the  property 
and  estate,  both  real  and  personal  of  every  kind  and  description  and  where- 
soever situated  which  shall  belong  to  me  or  be  subject  to  my  disposal  at 
the  time  of  my  death,  into  such  number  of  equal  shares  as  shall  be  equal  to 
the  number  of  children  who  shall  survive  me,  and  of  my  children,  who  shall 
have  died  before  me  leaving  issue  who  shall  survive  me,  and  set  apart  one 
of  such  equal  shares  for  each  of  my  said  children  who  shall  survive  nae, 
and  one  of  such  equal  shares  for  the  Issue  of  each  child  of  mine  who  shall 
have  died  before  me,  leaving  Issue  me  surviving;  and  convey,  transfer,  de- 
liver and  pay  over  one  of  such  equal  shares  to  the  Issue  of  each  one  of  my 
children  who  shall  have  died  before  me  leaving  issue  me  surviving,  in  equal 
shares,  per  stirpes  and  not  per  capita,  to  whom  I  give,  devise  and  bequeath 
the  same  accordingly;  and  that  my  said  Executors  set  apart  one  of  such 
equal  shares  for  the  benefit  of  each  of  my  children  who  shall  survive  me, 
and  I  give,  devise  and  bequeath  the  same  to  my  said  Executors  and  to  such 
of  them  as  shall  qualify  and  act;  as  Trustees  to  have  and  to  hold  eacb 
share  so  set  apart  for  the  benefit  of  a  child  of  mine,  (or  the  portion  thereof 
not  paid  over  and  transferred  to  such  child  as  hereinafter  directed),  upon  a 
separate  trust,  for  the  benefit  of  such  person  for  whom  or  for  whose  benefit 
the  same  shall  have  been  set  apart  as  aforesaid  during  bis  or  her  natural 
life,  which  trust  as  to  each  share  of  such  property  or  estate  by  this  article 
of  my  will  hereinbefore  directed  to  be  held  in  trust  for  the  benefit  of  a  child 
of  mine  shall  be  to  collect  and  receive  the  rents,  issues,  income  and  profits 
of  so  much  thereof  as  shall  be  real  property  and  to  invest  and  keep  invested 
so  much  thereof  as  shall  be  personal  property  with  power  to  call  in  and 
change  the  Investments  thereof  from  time  to  time  and  to  collect  and  receive 
the  income  thereof  and  after  paying  thereout  all  Jawf ul  expenses  and  charges. 
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le  net  Income  from  the  said  trust  estate  arising  from  time  to  time 
i,  to  the  use  of  the  person  In  trust  for  whom  such  trust  estate 
eld  as  aforesaid  for  so  long  during  the  life  of  such  person  as  he 
ill  remain  nnder  the  age  of  twenty-flve  years,  the  Income  of  any 
^  held  In  trust  for  any  daughter  of  mine  to  be  free  from  the  debts, 
interference  of  any  husband  she  may  have;  and  upon  the  arrival 

I  of  twenty-flve  years,  of  the  person  in  trust  for  whom  such  trust 

II  be  so  held,  to  convey,  transfer,  deliver  and  pay  over  one  equal 
"t  of  the  capital  of  such  trust  estate  with  all  gains  and  Increase 
thereof,  if  any,  In  fee  simple  and  absolutely  to  such  person;   and 

person  In  trust  for  whom  such  trust  estate  shall  be  held  In  trust 
id  shall  have  attained  the  age  of  twenty-five  years,  thence-forward 
i  during  the  natural  life  of  such  person  as  he  or  she  shall  remain 

age  of  thirty  years  to  continue  to  hold  the  residue  of  such  trust 
trust,  to  collect  and  receive  the  rents.  Issues,  Income  and  profits 
h  thereof  as  shall  be  real  property  and  to  Invest  and  keep  Invested 
thereof  as  shall  be  personal  property,  with  power  to  call  in  and 
8  Investments  thereof  from  time  to  time  and  to  collect  and  receive 
;  thereof  and  after  paying  thereof  all  lawful  expenses  and  charges, 
he  net  Income  from  the  said  trust  estate  arising  from  time  to  time 
d  to  the  use  of  the  person  In  trust  for  whom  such  trust  estate 
eld  as  aforesaid,  the  income  of  such  trust  estate  held  In  trust  for 
Iter  of  mine  to  be  free  from  the  debts,  control  or  Interference  of 
nd  she  may  have;  and  upon  the  arrival  at  the  age  of  thirty  years 
jrson  In  trust  for  whom  such  trust  estate  shall  be  held  to  convey, 
iellver  and  pay  over  one  equal  third  part  of  the  capital  of  such 
:e  then  remaining  Including  all  gains  and  Increase  of  capital  there- 
,  In  fee  simple  and  absolutely  to  such  person  In  trust  for  whom 
:  estate  shall  be  held;  and  from  and  after  such  person  shall  have 
he  age  of  thirty  years  thenceforward,  during  the  residue  of  the 
'e  of  such  person  In  trust  for  whom  such  trust  estate  shall  have 

to  continue  to  hold  the  residue  of  such  trust  estate  In  trust  to 
i  receive  the  rents.  Issues,  Income  and  profits  of  so  much  thereof 
e  real  property  and  to  invest  and  keep  Invested  so  much  thereof 
e  personal  property  with  power  to  call  in  and  change  the  invest- 
reof  from  time  to  time  and  to  collect  and  receive  the  income  thereof 
paying  thereout  all  lawful  expenses  and  charges  to  apply  the  net 
>m  the  said  trust  estate  arising  from  time  to  time  as.  received,  to 
!  the  person  In  trust  for  whom  such  trust  estate  shall  be  held  as 
the  income  of  any  such  trust  estate  held  in  trust  for  any  daughter 

0  be  free  from  the  debts,  control  or  Interference  of  any  husband 
tiave,  and  upon  the  death  of  such  person  In  trust  for  whom  such 
te  shall  be  held,  to  convey,  transfer,  deliver  and  pay  over  the 
such  trust  estate  as  it  shall  then  exist  with  all  gains  and  increase 

thereof,  If  any.  In  fee  simple  and  absolutely  to  such  persons  or 

1  in  such  shares  and  proportions  as  the  person  In  trust  for  whom 
estate  shall  have  been  held,  shall  by  will  direct  and  appoint;  and 
of  such  direction 'or  appointment,  and  In  so  far  as  such  direction 

jsent  may  not  extend  or  be  effectual,  to  the  issue  then  surviving 
;rson  in  trust  for  whom  such  trust  estate  shall  have  been  held.  In 
res  per  stirpes  and  not  per  capita,  or  If  such  person  In  trust  for 
!h  ttUBt  estate  shall  have  been  held  as  aforesaid  shall  leave  nd 

or  her  surviving,  to  the  next  of  kin  of  such  person  In  trust  for 
h  trust  estate  shall  have  been  held,  in  the  shares  and  proportions 
under  the  laws  of  the  State  of  New  York  as  they  shall  then  exist, 
d  be  entitled  to  the  same,  if  the  same  were  personal  property  and 
>n  In  trust  for  whom  sucli  trust  estate  shall  have  been  held  had 
Bsed  thereof  Intestate." 
tator  left  four  sons  and  five  daughters,  one  of  whom  was  Klorlne 

the  mother  of  the  appellants,  who  subsequently  died,  before  at- 
e  age  of  25  years,  without  having  made  the  appointment  author- 
le  seventh  clause  of  the  will.  She  died  intestate,  leaving  the  ap- 
er  sole  Issue,  and  a  husband,  the  respondent  Henry,  their  father, 
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who  was  appointed  adminlsttator  of  her  estate.  The  executors  of  I. 
qualified,  and  divided  the  remainder  of  his  estate  Into  nine  separa 
shares,  and  set  apart  one  of  these  for  the  mother  of  the  appellants,  as 
In  the  will,  and  during  her  lifetime  paid  her  the  Income  thereof.  ' 
riving  husband,  claiming  that  one-half  of  the  part  of  the  estate  so  s 
and  held  In  trust  for  his  wife  which  was  to  be  paid  to  her  in  Inst 
upon  her  attaining  the  age  of  25  and  30  years,  respectively,  veste<J 
in  his  capacity  as  administrator  demanded  that  the  executors  pay  t 
over  to  him.  The  executors,  being  in  doubt  as  to  the  true  constn 
the  will  in  this  regard,  thereuiwu  brought  this  action  to  have  it  ] 
construed.  The  referee  decided  that  one-half  of  the  share  or  par 
estate  so  set  apart  for  the  benefit  of  the  mother  of  the  appellants  ) 
her  upon  the  death  of  the  testator,  and  awarded  Judgment  accordli 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTE 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Campbell  E.  Locke,  for  appellants. 
P.  J.  Rooney,  for  respondents. 

LAUGHLIN,  J.  The  executors  were  directed  by  the 
clause  of  the  will  to  divide  the  rest,  residue,  and  remaindei 
estate  of  the  testator  into  a  number  of  equal  shares,  equal 
ber  to  the  number  of  his  children  living  at  the  time  of  his  de 
of  his  deceased  children  leaving  issue  surviving  him,  and  to  s 
one  of  such  shares  for  each  surviving  child  and  one  for  the 
ing  issue  of  each  deceased  child.  The  executors  were  then 
to  "convey,  transfer,  deliver  and  pay  over  one  of  such  equs 
to  the  issue"  of  each  deceased  child  in  equal  shares,  "per  sti: 
not  per  capita,  and  to  whom  I  give,  devise  and  bequeath  the  i 
cordingly."  Here  we  find  specific  provisions  with  referenc 
death  of  any  of  the  children  of  the  testator  during  his 
Grandchildren  surviving  the  testator,  being  the  issue  of  a  prei 
child,  were  to  take  at  once  without  their  share  being  held  in 
all.  Consequently,  the  disposition  of  the  principal  upon  the 
a  beneficiary,  made  towards  the  end  of  the  seventh  claus 
will,  must  have  reference  to  the  death  of  a  child,  and  to  one  o 
subsequent  to  the  death  of  the  testator.  The  appellants  cont 
the  clause  in  which  this  reference  to  the  death  of  a  child  is 
unqualified,  and  that  it  includes  a  death  at  any  time  thereaft 
respondents,  on  the  other  hand,  claim  that  it  only  relates  to 
of  a  surviving  child  after  attaining  the  age  of  30  years,  and  th 
fore  the  part  of  the  will  in  which  it  occurs  merely  dispose 
remaining  half  of  the  separate  share  set  apart  for  the  benei 
mother  of  the  appellants.  This  argument  proceeds  upon  th 
that  the  testator  did  not  contemplate  a  death  of  any  of  his  s 
children  before  attaining  the  age  of  30  years,  and  that,  ui 
rule  which  favors  the  vesting  of  estates,  the  undivided  half  w 
executors  are  directed  to  pay  over  tt)  each  child,  in  installrr 
arriving  at  the  age  of  25  and  30  years,  respectively,  vested  a1 
in  the  mother  of  the  appellants  upon  the  death  of  the  testatoi 
undivided  half  of  the  mother's  share  thus  set  apart  and  held 
for  her  benefit  vested  absolutely  in  her,  as  claimed  by  the  resj 
then  upon  her  death  it  was  payable  to  her  administrator,  an< 
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pellants  take  as  her  next  of  kin,  subject  to  the  interest  of  their  fa- 
ther; but,  if  it  did  not  vest  in  the  mother,  the  appellants  take  directly 
under  the  will,  and  the  husband  and  father  has  no  interest.  The  prac- 
tical question  for  decision  is,  therefore,  whether  the  appellants  take  as 
next  of  kin  of  their  mother  or  under  the  will  of  their  grandfather. 
In  this  view,  if  the  appellants  take  under  the  will,  it  is  immaterial 
whether  the  undivided  half  of  the  separate  trust  fund  in  question 
vested  in  the  trustees  until  the  time  fixed  for  distribution,  or  whether 
it  vested  in  the  mother  of  the  appellants,  subject  to  be  divested  upon 
her  death  before  the  distribution  period.  This  depends  upon  the  intent 
of  the  testator.  We  must  ascertain  his  intent  by  considering  all  of 
the  provisions  of  his  will.  On  a  casual  reading,  the  punctuation  would 
seem  to  indicate  that  the  disposition  of  the  trust  fund,  in  case  of  the 
death  of  a  beneficiary,  relates  to  the  trust  fund  remaining  in  the 
hands  of  the  trustee  after  the  beneficiary  has  attained  the  age  of  30 
years,  which  would  be  one-half  the  principal  of  the  share  originally. 
On  a  closer  examination,  however,  it  will  be  discovered  that  the  will 
has  net  been  punctuated  with  any  degree  of  accuracy,  or  even  system- 
atically, and  therefore  the  punctuation  is  of  little  value  as  an  aid  to  the 
true  construction.  Moreover,  it  is  to  be  borne  in  mind  that  punctu- 
ation must  be  disregarded  if  it  is  in  conflict  with  the  testamentary 
scheme  of  the  testator  as  gleaned  from  the  provisions  of  the  will,  or 
prevents  ascribing  to  the  words  employed  their  ordinary  meaning. 
Roe  et  al.  v.  Vingut,  117  N.  Y.  204,  22  N.  E.  933 ;  Kinkele  v.  Wilson, 
151  N.  Y.  269,  45  N.  E.  869.  There  is  no  express  devise  or  bequest 
of  any  of  the  separate  trust  funds  to  any  of  the  surviving  children. 
On  the  contrary,  on  the  division  of  the  remainder  into  these  separate 
shares,  each  separate  share  set  apart  for  the  benefit  of  a  surviving 
child  is  expressly  given,  devised,  and  bequeathed  to  the  executors  as 
trustees  in  trust  to  collect  and  receive  the  rents,  issues,  income,  and 
profits  of  the  real  estate,  and  to  invest  and  keep  invested  the  personal 
property,  with  power  to  call  in  and  change  the  investments  from  time 
to  time,  and  apply  the  net  income  to  the  use  of  the  child  for  whose 
benefit  the  separate  trust  is  created  during  life,  with  a  provision  that 
upon  the  beneficiary  arriving  at  the  age  of  2$  years  the  trustees  shall 
"convey,  transfer,  deliver  and  pay  over  one  equal  fourth  part  of  the 
capital  of  such  trust  estate  with  all  gains  and  increase  of  capital,"  and, 
upon  the  beneficiary  attaining  the  age  of  30  years,  to  pay  over  in  like 
manner  one-third  of  the  remainder.  The  testator,  by  repeatedly  provid- 
ing that  the  income  paid  to  any  of  his  daughters  should  be  free  from 
the  debts,  control,  or  interference  of  her  husband,  and  by  providing 
that,  in  the  event  of  the  death  of  any  of  his  children  without  exer- 
cising the  power  of  appointment,  the  share  held  in  trust  for  such  child 
should  go  to  his  or  her  issue,  if  any  survived  him,  and  making  no  pro- 
vision for  a  surviving  husband  or  wife,  shows  quite  clearly  that  he 
did  not  intend  that  the  trust  fund  should  vest  absolutely  in  his  chil- 
dren until  the  arrival  period  fixed  for  distribution,  and  then  only  as 
to  the  part  to  be  distributed.  Until  the  period  for  distribution  his 
children  were  only  entitled  to  the  net  income,  and  therefore  it  could 
be  of  no  personal  advantage  or  benefit  to  them  to  have  the  estate 
vested  in  them  in  the  meantime.    If  any  beneficiary  having  issue  de- 
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sired  that  any  part  of  the  trust  fund  should  go  to  another  o 
than  his  or  her  issue,  the  power  of  appointment  was  given  t 
wise  dispose  of  all  or  any  part  of  it.  Moreover,  it  was  essei 
the  due  performance  of  the  trust  that  the  trustees  should  b 
with  the  complete  title  to  the  property.  We  are  therefore  of 
that  the  appellants  took  under  the  will,  and  not  as  next  of  kin 
mother. 

It  follows  that  the  judgment  should  be  modified  in  accorda 
these  views,  with  costs  to  the  guardian  ad  litem  payable  ov 
fund. 

VAN  BRUNT,  P.  J.,  and  PATTERSON  and  HATCH,  , 
cur. 

INGRAHAM,  J.  I  concur  with  Mr.  Justice  LAUGHLI 
construction  given  to  the  seventh  clause  of  the  will  in  questi 
seems  to  me  that  the  intention  of  the  testator  is  clearly  e> 
The  property  devised  and  bequeathed  to  the  executors  in  tr 
be  divided  "into  such  number  of  equal  shares  as  shall  be  equ 
number  of  children  who  shall  survive  me,  and  of  my  child] 
shall  have  died  before  me  leaving  issue  who  shall  survive  me 
apart  one  of  such  equal  shares  for  each  of  my  children  who  s 
vive  me,  and  one  of  such  equal  shares  for  the  issue  of  each 
mine  who  shall  have  died  before  me,  leaving  issue  me  su 
The  trustees  were  then  directed  to  hold  one  share  for  each  o 
viving  children,  to  collect  and  receive  the  rents,  issues,  inc( 
profits  from  such  share,  and  to  apply  the  net  income  to  the  u 
person  for  whom  such  share  shall  be  held  during  the  life  of  ! 
son,  or  until  such  person  arrives  at  the  age  of  25  years,  and 
arrival  of  such  person  at  the  age  of  25  years  to  convey  or 
one  equal  fourth  part  of  the  capital  of  such  trust  estate ;  t 
the  income  upon  the  remaining  three-fourths,  and  to  pay 
person  for  whom  the  trust  was  held  until  such  person  arriv 
age  of  30  years,  when  there  was  to  be  conveyed  and  paid  to 
son  one-third  of  the  capital  of  the  trust  estate  then  remain 
to  hold  the  balance  of  the  trust  during  the  lifetime  of  the  p 
whom  the  trust  was  held,  and  to  pay  the  income  and  profit 
person  during  his  life.  It  is  then  provided  that  "upon  the  deal 
person  in  trust  for  whom  such  trust  estate  shall  be  held,  t 
transfer,  deliver  and  pay  over  the  capital  of  such  trust  es 
shall  then  exist  with  all  gain^  and  increase  of  capital  there< 
in  fee  simple  absolute  *  *  *  to  the  issue  then  survivin: 
person  in  trust  for  whom  such  trust  estate  shall  have  bee 
equal  shares."  Thus,  upon  the  death  of  the  person  in  trust  I 
the  share  is  held,  the  capital  of  such  trust  estate,  "as  it  s 
exist" — that  is,  at  the  time  of  distribution — shall  be  paid  o\ 
issue.  If  the  testator's  child  survived  him  and  died  under 
of  age,  the  direction  to  pay  to  that  child  a  quarter  of  the  es 
its  arriving  at  that  age  manifestly  could  not  be  complied  ' 
that  time  the  capital  of  such  trust  estate,  as  it  would  then  ex 
be  all  of  the  share  of  the  testator's  residuary  estate  which 
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r  that  child.  It  had  not  then  been  depleted  by  the  pay- 
1  was  to  be  made  when  the  child  arrived  at  the  age  of  25 
ere  is  no  direct  devise  or  bequest  of  anypart  of  the  testa- 
;rty  to  any  of  his  surviving  children.  The  sole  right  of 
iny  part  of  the  capital  of  the  estate  is  contained  in  the  di- 
the  executors  to  pay  to  a  surviving  child  one  undivided 
the  share  held  in  trust  for  that  child  upon  his  arriving  at 
25  years  and  30  years,  respectively;  and  it  seems  to  have 
y  the  intention  of  the  testator  that  upon  the  death  of  either 
iving  children  the  capital  of  the  share  held  in  trust  for  him 
t  absolutely,  in  the  absence  of  the  exercise  of  a  power  of 
!it,  in  the  issue  of  the  child  so  dying.  The  terms  of  the 
ve  the  idea  that  the  testator  intended  to  vest  absolutely 
f  his  surviving  children  any  portion  of  the  estate  held  in 
lem  until  they  arrived  at  the  age  of  25  years.  The  devise 
over  took  effect  upon  the  death  of  a  surviving  child,  and 
ty  thus  devised  or  bequeathed  was  the  capital  of  the  share 
St  for  that  child  at  the  time  of  his  death,  and  to  carry  this 
ito  effect  the  judgment  should  be  modified  accordingly. 

RSON,  J.,  concurs. 
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WANAMAKER  et  al.  v.  MBGRAW. 
Court,  Appellate  Division,  First  Department    March  25,  1904.) 

L  AND  Agent— AoENT'8  ArrriioBiTT— Date  of  CoiofBRCEMERT. 

6  one  was  employed  In  May  to  take  cbarge  of  a  department  of 
8'  business,  as  buyer  and  seller,  and  employer  of  help,  on  July  Ist, 
authority,  noting  appearing  to  indicate  the  contrary,  to  bind 
s  by  the  employment  of  help  prior  to  July  1st,  so  as  to  have  bis 
lent  organized  to  begin  business  on  that  date. 

rom  Trial  Term. 

)y  John  Wanamaker  and  others  against  Robert  H.  Me- 
>m  a  judgment  for  plaintiffs  and  from  an  order  denying  a 
defendant  appeals.    Reversed. 
f.  Y.  Supp.  692. 

before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
O'BRIEN,  and  INGRAHAM,  JJ. 

Miller,  for  appellant, 
-ankel,  for  respondents. 

RSON,  J.  This  action  was  brought  to  recover  a  sum  of 
ich  the  plaintiffs  claim  they  paid  to  or  for  the  use  of  the 
There  is  no  dispute  as  to  the  validity  of  that  claim,  but 
ant  set  up  in  his  answer  a  counterclaim  arising  upon  a 
lleged  to  have  been  made  with  one  Sidney  W.  Rice,  an 
epresentative  of  the  plaintiffs.  It  was  a  contract  of  em- 
;or  one  year,  and  the  defendant  alleges  that  by  its  terms 
)e  paid  a  salary  of  $5,000 ;  "$4,000  to  be  drawn  during  said 
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year,  and  $1,000  at  the  end  of  said  year,  provided  that  the  defend- 
ant remain  with  the  plaintiffs  during  the  whole  of  said  term  and 
faithfully  perform  his  duties."  This  aHeged  contract  was  made  in 
Tune,  i8iS9.  Rice  was  an  employe  of  the  plaintiffs,  and  had,  or  was  to 
have,  charge  as  manager  of  the  dress-goods  department  of  a  store  in 
the  city  of  Philadelphia,  of  which  they  were  the  proprietors.  It  ap- 
pears in  evidence  that  in  May,  1889,  one  of  the  plaintiffs  engaged 
Rice  to  be  a  buyer -and  seller  of  merchandise,  to  employ  help,  and 
look  after  the  general  conduct  of  the  business  of  his  department. 
According  to  Rice's  testimony,  which  seems  to  be  confirmed,  "the 
arrangement  was  made  to  come  on  July  ist  following."  On  the  14th 
of  June,  1889,  Rice  had  a  conversation  with  the  defendant  in  Chicago, 
and  told  him  of  the  arrangement  which  he  (Rice)  had  made  to  take 
up  the  department  as  manager,  and  that  he  would  like  to  employ  the 
defendant  as  an  assistant;  and  he  (Rice)  agreed  to  get  for  the  de- 
fendant a  drawing  account  of  $4,000,  and,  if  he  stayed  with  and  did  his 
business  as  he  should  do  it,'  and  did  it  well,  he  (Rice)  would  see  to 
it  that  the  defendant  got  another  $1,000  at  the  end  of  the  year.  It  is 
shown  that  between  May  and  the  ist  of  July,  1889,  Rice  had  no  com- 
munication with  either  of  the  plaintiffs,  and  that  he  did  not  see  the 
defendant  again  until  they  met  in  Philadelphia  about  July  ist.  Rice 
did  not  then  inform  either  of  the  plaintiffs  that  any  other  contract 
had  been  made  with  Megraw  than  to  pay  $4,000  a  year.  Nothing 
was  said  about  the  additional  $1,000  to  be  paid  at  the  end  of  the 
year;  but  Megraw  entered  upon  the  employment,  remained  for  a 
year,  and  drew  from  the  plaintiffs  a  salary  of  $4,000.  It  is  not  dis- 
puted that  he  remained  all  the  year,  and  faithfully  performed  all  his 
duties.  No  other  contract  of  employment  of  the  defendant  was  ever 
made  than  the  one  made  with  Rice.  The  defendant  entered  upon  his 
service  to  the  plaintiffs  under  that  agreement,  and  there  is  no  doubt 
that  his  services  were  satisfactory.  At  the'  conclusion  of  the  trial 
the  court  dismissed  the  counterclaim,  and  directed  a  verdict  for  the 
amount  claimed  by  the  plaintiffs.  In  dismissing  the  counterclaim  the 
court  held  that  the  arrangement  between  Rice  and  the  defendant  was 
made  before  the  agency  of  Rice  became  effective,  and  that  it  further 
appeared  from  the  evidence  that  the  arrangement  referred  to  was 
merely  a  tentative  one;  and  for  these  reasons,  among  others  not 
stated,  the  motion  to  dismiss  the  counterclaim  was  granted. 

The  arrangement  was  an  absolute  one.  It  was  to  pay  $4,000  ab- 
solutely for  the  year's  service,  and,  if  the  defendant  remained  dur- 
ing the  year,  and  performed  his  service  faithfully,  he  was  to  receive 
an  additional  $1,000.  The  only  question  in  the  case  is  as  to  the  au- 
thority of  Rice  in  June,  1889,  to  make  the  contract  for  this  addi- 
tional $1,000.  The  defendant  entered  into  the  employment  and 
service  of  the  plaintiffs  on  the  ist  of  July,  and  satisfactorily  perform- 
ed the  duties  required  of  him  during  the  year;  and  that  was  done 
under  no  other  arrangement  than  that  entered  into  between  Rice  and 
the  defendant  in  June.  The  court  evidently  held  upon  the  evidence 
presented  that,  although  Rice  made  the  contract  for  $5,000  with  the 
defendant,  he  had  no  authority  to  do  so  in  June,  1889,  because  Rice's 
own  employment  did  not  begin  until  July  ist,  and  that,  if  there  were 
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a  ratification  of  a  contract  by  the  subsequent  acceptance  of  the  de 
fendant's  services  by  the  plaintiffs,  it  would  only  extend  to  so  much 
of  the  contract  as  was  disclosed  to  the  plaintiffs,  namely,  an  agree- 
ment to  pay  the  defendant  the  sum  of  $4,000  a  year,  without  refer- 
ence to  the'additional  $1,000.  It  seems  to  us  from  the  evidence  that, 
although  Rice's  actual  service  to  the  plaintiffs  was  not  to  beg^n  until 
July  I,  1889,  yet  he  had  authority  to  arrange  for  the  conduct  of  the 
business  of  the  department  of  which  he  was  to  take  charge ;  and  that 
authority  was  recognized  by  the  acceptance  of  Megraw  as  one  of 
the  employes  in  that  department.  But  the  case  does  not  depend  up- 
on ratification.  Rice  was  employed  as  a  manager  of  a  department, 
and  his  duties  in  connection  therewith  were  to  begin  on  the  ist 
of  July.  He  had  the  ostensible  authority  to  arrange  for  that  de- 
partment so  that  it  would  become  effective  and  business  could  be 
done  in  it  on  the  1st  of  July,  nothing  a2pearing  in  the  evidence  to  the 
contrary.  Rice  testifies  that  he  was  authorized  to  hire  help.  He 
says  that  in  a  conversation  with  Mr.  Thomas  Wanamaker  in  the 
month  of  May,  1889,  with  respect  to  his  taking  charge  of  the  depart- 
ment: "I  told  him  that  I  would  come  there  and  do  it  under  cer- 
tain conditions.  The  conditions  were  that  I  should  be  buyer  of  mer- 
chandise and  the  seller  of  merchandise  in  those  departments,  have 
the  employment  of  their  help,  and  look  after  the  general  conduct  of 
the  business.  I  mentioned  all  these  things  at  that  time."  In  dis- 
missing the  counterclaim  the  learned  court  below  apparently  relied 
upon  the  case  of  Rathbun  v.  Snow,  123  N.  Y.  343,  2$  N.  E.  379,  10 
L.  R.  A.  355,  in  which  it  was  held  that  the  mere  appointment  of  an 
agent  by  words  in  praesenti,  but  having  reference  to  a  business  to  be 
entered  upon  at  some  future  day,  does  not  confer  upon  such  agent 
authority  in  the  interim  to  bind  the  principal.  That  was  a  case  in 
which  the  agency  was  not  absolute,  but,  according  to  the  intention  of 
both  of  the  parties  to  the  contract,  was  provisional  in  the  sense  that 
it  was  not  to  commence  until  a  certain  time,  and  after  certain  things 
had  been  done.  But  here,  according  to  the  testimony  of-  Rice,  if  it 
is  to  be  believed,  power  to  employ  assistants  was  given  him,  and 
there  is  nothing  shown,  or  from  which  it  could  be  inferred,  that  that 
power  was  not  to  be  exercised  until  after  the  1st  of  July.  It  seems 
to  us  that  in  this  case  the  authority  given  to  Rice,  according  to  his 
testimony,  was  to  have  the  department  organized  so  that  the  busi- 
ness cotdd  be  carried  on  from  the  ist  of  July,  which  was  the  very 
day  upon  which  the  defendant  entered  into  the  employment  of  the 
plaintiffs  and  was  recognized  as  their  employ^  under  a  contract  which 
had  been  made  with  Rice,  and  under  no  other  arrangement. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event. 

O'BRIEN  and  McLAUGHLIN,  JJ.,  concur.  VAN  BRUNT,  P. 
J.,  and  INGRAHAM,  J.,  concur  in  result. 

VAN  BRUNT,  P.  J.  I  concur  in  the  result  of  Mr.  Justice  PAT- 
TERSON'S opinion.  I  do  not  think  that  Rice  had  any  power  to 
inake  any  contract  with  Megraw  prior  to  the  ist  of  July;   but.  he 
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having  agreed  with  Megraw  as  to  the  terms  of  an  employment  to  be- 
gin on  the  1st  of  July,  and  he  (Megraw)  having,  as  the  result  of 
such  agreement,  gone  into  the  employment  on  that  date,  and  such 
employment  being  accepted  by  Rice,  and  Megraw  having  continued 
in  such  employment  during  the  year,  the  necessary  implication  arises 
that  the  terms  of  such  employment  on  July  ist  were  those  which 
had  been  agreed  upon  between  Rice  and  Megraw,  although  at  the 
time  when  the  original  agreement  was  entered  into  Rice  had  no 
power  to  make  the  contract  of  employment.  An  enforceable  con- 
tract of  employment  was  made  on  the  ist  day  of  July,  and  it  referred 
back  for  its  terms  to  the  agreement  previously  made. 


(92  App.  Dlv.  12a) 

PEOPLE  ex  rel.  NEW  YORK  CENT.  &  H.  R.  R.  CO.  v.  BOABD  OP  RAIL- 
BOAD  COM'RS  OF  NEW  TORK  et  al. 

(Supreme  (V>art,  Appellate  DlTision,  Third  Department    March  15,  1904.) 

1.  RaTI^QADS — RAIUtOAD   COICMISSIONEBS— Apfroval  OF   Pbofosed   Rocte. 

Railroad  Law  (Laws  1890,  p.  1082),  c.  5G5,  S  2,  declares  that  the  cer- 
tificate of  Incorporation  of  a  railroad  company  mnst  state  the  names  and 
description  of  the  streets,  avenues,  and  highways  in  which  the  road  Is  to 
be  constructed.  Section  69  (Laws  1892,  p.  317,  c.  545)  declares  that  no 
road  shall  exercise  Its  corporate  powers  until  the  directors  shall  cause  a 
copy  of  the  articles  of  association  to  be  published  in  one  or  more  news- 
papers in  each  county  In  which  the  road  Is  proposed  to  be  located,  and  file 
proof  of  publication  with  the  Board  of  Railroad  CommlsBloners,  nor  until 
the  board  shall  certify  that  public  convenience  requires  the  construction 
of  the  road  as  proposed  In  the  articles.  Section  59a  (Laws  1898,  p.  1407, 
c.  043)  provides  that,  where  it  shall  appear  to  the  Board  of  Railroad  Com- 
missioners, after  examination  of  the  proposed  route,  that  public  conveni- 
ence does  not  require  the  cdnstructlon  of  the  road  as  proposed,  but  does 
require  the  construction  of  a  part  of  it,  the  board  may  issue  a  certificate 
for  the  construction  of  such  part.  Held,  that  the  law  contemplates  that 
the  commissioners  shall  determine  the  necessity  and  convenience  of  the 
route  proposed  in  the  articles  of  association,  and  hence  the  commissioners 
have  no  authority  to  issue  a  certificate  to  the  effect  that  public  conveni- 
ence requires  the  construction  of  a  road  between  two  points,  provided 
that  the  road  shall  be  built  "upon  private  right  of  way,  and  not  in  the 
highway,  except  in  cities  and  villages." 

Chester  and  Houghton,  JJ.,  dissenting. 

Certiorari  by  the  people,  on  the  relation  of  the  New  York  Central 
&  Hudson  River  Railroad  Company,  to  review  the  decision  of  the 
Board  of  Railroad  Commissioners  granting  to  the  Rochester,  Syra- 
cuse &  Eastern  Railroad  Company  a  certificate  of  public  necessity 
to  construct  a  trolley  road  between  Rochester  and  Syracuse.  Re- 
versed. 

The  route  of  the  Rochester,  Syracuse  &  Eastern  Railroad  Company  Is  frpm 
Rochester  to  Syracuse,  paralleUng  to  an  extent  the  road  of  the  relator.  It 
runs  through  the  various  villages  along  the  route.  In  some  cases  running  a 
considerable  distance  from  the  relator's  road.  The  certificate  given  recites 
that  "the  Board  of  Railroad  Commissioners  hereby  certifies  that  public  con- 
venience and  a  necessity  require  the  construction  of  the  railroad  of  the 
Rochester,  Syracuse  &  Eastern  Railroad  Company  as  proposed  in  the  articles 
of  association  of  said  company,  provided  tliat  said  railroad  shall  be  built 
upon  private  right  of  way,  and  not  In  the  highway,  except  through  cities. 
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d  hamlets  on  Its  route."  The  validity  and  propriety  of  this  cer- 
ougbt  to  be  here  raised  by  this  writ  of  certiorari. 

before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
HOUGHTON,  JJ. 

I.  Harris,  for  relator. 
Nottingham,  for  respondents. 

'.,  ].  By  section  2  of  the  railroad  law  (chapter  565,  p.  1082, 
5)  the  certificate  of  incorporation  of  the  applicant  road  was 
0  state  "the  names  and  a  description  of  the  streets,  avenues 
'ays  in  which  the  road  is  to  be  constructed."  By  section  59 
w  (Laws  1892,  p.  1395,  c.  676,  as  amended  by  Laws  1895, 
545)  it  is  provided  that  no  railroad  corporation  shall  exer- 
jwers  conferred  by  law  upon  such  corporation  or  begin  the 
on  of  its  road  "until  the  directors  shall  cause  a  copy  of  the 

association  to  be  published  in  one  or  more  newspapers  in 
ty  in  which  the  road  is  proposed  to  be  located,  at  least  once 
ir  three  successive  weeks,  and  shall  file  satisfactory  proof 
ith  the  Board  of  Railroad  Commissioners,  nor  until  the 
Elailroad  Commissioners  shall  certify  that  the  foregoing  con- 
ire  been  complied  with,  and  also  that  public  convenience  and 
y  require  the  construction  of  said  railroad  as  proposed  in 
js  of  association.    The  foregoing  certificate  shall  be  applied 

six  months  after  the  completion  of  the  three  weeks'  pub- 
ireinbefore  provided  for." 

ion  59a  (Laws  1898,  p.  1497,  c.  643)  it  is  provided  that  up- 
n  application,  "where  it  shall  appear  to  the  Board  of  Rail- 
missioners  after  examination  of  the  proposed  route  of  the 
company  that  public  convenience  and  a  necessity  do  not 
e  construction  of  said  railroad  as  proposed  in  its  articles 
tion,  but  do  require  the  construction  of  a  part  of  the  said 
he  Board  of  Railroad  Commissioners  may  issue  its  certifi- 
le  construction  of  such  part  of  the  said  railroad  as  seems 

required  by  public  convenience  and  a  necessity." 
)le  ex  rel.  Steward  v.  Railroad  Commissioners,  160  N.  Y. 

E.  697,  it  is  held : 

ninatlon  by  the  railroad  commissioners  that  a  certificate  at  public 
!  and  necessity  shall  Issue  is  a  final  determination  of  the  rights 
lers  of  land  through  which  the  railroad  will  pass  If  constructed 
uestlon  of  public  convenience  and  necessity." 

:  211,  160  N.  Y.,  and  699,  54  N.  E.,  Parker,  C.  J.,  in  writ- 
;  court,  says : 

ehlnery  provided  by  the  statute  requires  the  publication  of  the 
association  in  each  county  through  which  the  proposed  railroad 
90  that  evMy  owner  of  lands  to  be  affected,  as  well  as  the  public 
nay  have  notice  of  the  fact  that  a  tribunal  created  by  the  state 
urpose,  among  others,  Is  about  to  determine  as  against  them 
iblic  convenience  and  a  necessity  require  the  construction  of  the 
lUroad." 

nmissioners  have  not  changed  the  proposed  route,  locating 
definitely  in  some  other  place,  but  have,  in  effect,  said  to 
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the  corporation  that  it  might  locate  its  route  wheresoever  it  would, 
so  long  only  as  it  kept  without  the  highway,  and  conformed  to  the 
route  proposed  within  the  cities,  villages,  and  hamlets. 

If  this  certificate  be  within  the  power  of  the  commissioners  to  grant, 
it  is  difficult  to  see  why  they  might  not  authorize  the  construction 
of  the  road  between  Rochester  and  Syracuse,  leaving  to  the  corpora- 
tion itself  the  right  to  select  its  route  between  those  cities.  The  dif- 
ference is  in  degree,  and  not  in  principle.  To  the  commissioners  is 
left  by  the  law  the  determination  of  the  public  necessity  and  con- 
venience of  the  route  proposed  in  the  articles  of  association.  Under 
the  certificate  as  given  the  route  which  they  shall  select  between  the 
hamlets,  villages,  and  cities  has  not  been  approved  by  the  railroad 
commissioners.  The  corporation  is  left  free  to  choose  that  part  of  its 
route  without  their  approval.  This,  we  think,  is  opposed  both  to  the 
spirit  and  the  letter  of  the  law.  The  necessity  or  convenience  of 
these  interurban  roads  depends  largely  upon  the  route  taken  between 
the  villages,  hamlets,  and  cities.  In  the  case  at  bar  the  necessities 
of  travel  from  village  to  village,  or  village  to  city,  or  city  to  city, 
are  fairly  well  met  by  the  roads  already  in  existence.  It  is  im- 
portant, then,  that  the  railroad  commissioners  shall  have  before  them 
the  specific  route  proposed  by  the  applicant  company,  and  shall  ap- 
prove or  disapprove  of  that  route. 

In  People  ex  rel.  Depew  v.  Commissioners,  4  App.  Div.  259,  38  N. 
Y.  Supp.  528,  861,  Justice  Herrick,  in  writing  for  this  court,  in  ref- 
erence to  the  act  said,  at  page  263,  4  App.  Div.,  and  page  531,  38 
N.  Y.  Supp.: 

"Under  tbat  the  railroad  cominlssloners  have  to  pass  upon  the  specific 
application  of  each  company.  They  are  to  determine  whether  'public  con- 
venience and  necessity  require  the  construction  of  said  railroad  as  proposed 
In  said  articles  of  association'  of  the  petitioning  company.  That  is  some- 
thing more  than  determining  whether  public  necessity  and  convenience  re- 
quire the  construction  of  a  railroad  between  the  points  mentioned  in  the 
articles  of  association  as  the  proposed  termini  of  their  road.  It  means  some- 
thing more  than  merely  determining  whether  pabUc  convenience  and  neces- 
sity require  the  building  of  any  road  between  the  proposed  termini.  They 
must  determine  whether  public  convenience  and  necessity  require  the  con- 
struction of  the  specific  road  proposed  in  the  articles  of  association  of  the 
petitioning  corporation." 

In  examining  this  question  it  is  important  to  consider  the  eflFect  of 
the  holding  in  the  case  of  People  ex  rel.  Steward  v.  Commission- 
ers, cited  above.  The  determination  of  these  railroad  commission- 
ers is  a  determihation  once  and  for  all  of  the  necessity  of  the  pro- 
posed road.  Landowners  whose  land  the  company  would  appro- 
priate for  purposes  of  the  road  can  no  longer  resist  that  appropria- 
tion on  the  ground  that  the  location  of  the  road  upon  their  premises 
is  unnecessary.  In  view  of  this  holding  it  would  seem  to  be  of  the 
utmost  importance  that  by  this  publication  each  landowner  should 
have  notice  that  his  land  is  sought  to  be  taken,  to  the  end  that  he 
may  contest  before  the  railroad  commissioners  the  necessity  of  the 
road. 

Also,  in  examining  this  question  the  provisions  of  section  spa  have, 
I  think,  some  significance.    It  is  therein  provided  that  the  railroad 
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Dners  may  grant  a  modified  certificate  approving  of  a  part 
le  proposed  road.  If  the  maxim,  "Expressio  unius  exclusio 
be  applied,  there  would  seem  to  be  fairly  indicated  an  inten- 
nit  the  right  of  the  commissioners  in  the  granting  of  their 
:  to  a  variation  from  the  route  proposed  in  the  articles  of 
m  only  to  the  extent  of  authorizing  the  granting  of  the  cer- 

to  a  part  of  the  route.  Against  such  a  variation  the  rea-t 
jested  against  the  granting  of  the  certificate  in  the  case  at 
1  be  without  force. 

are  cases  in  which  the  railroad  commissioners  have  condi- 
i'n  certificates  in  which  the  certificates  have  been  upheld  by 
,  but  in  no  case  has  a  condition  attached  compelled  a  change 
jte  originally  proposed. 

ading  of  the  statute  seems  to  require  the  granting  of  the 
:  only  as  to  the  route  proposed  in  the  articles  of  association, 

the  single  instance  specified  in  section  spa.  It  is  for  the 
re,  and  not  the  court,  to  grant  to  the  commissioners  more 
powers ;  and  there  is  apparently  substantial  reason  for  de- 
them  the  power  which  they  have  assumed  here  to  exercise. 

of  the  opinion,  therefore,  that  the  determination  of  the  rail- 
imissioners,  as  expressed  in  their  certificate,  should  be  re- 


lation annulled,  with  $50  costs  and  disbursementB,  against  the  re- 
tocbester,  Syracuse  &  Eastern  Bailroad  Company.  All  concur,  ex- 
3TER,  J.,  dissenting  In  memorandum,  in  wlilch  HOUGHTON,  J., 


PER,  J.  (dissenting).  I  cannot  agree  that  the  determination 
)ard  of  Railroad  Commissioners  in  granting  the  certificate 
c  convenience  and  necessity  require  the  construction  of  the 
n  question  as  proposed  in  its  articles  of  association  should 
ed  because  of  the  provision  contained  in  the  certificate  that 
oad  "shall  be  built  upon  private  right  of  way,  and  not  in  the 

except  through  cities,  villages,  and  hamlets  on  its  route." 
link,  is  a  condition  to  be  commended.  While  it  is  true  that 
:e  with  the  provision  will  not  result  in  building  a  road  upon 

route  proposed  in  the  articles  of  association,  yet  it  will  be 
(stantially  the  same  route.  The  line  as  proposed  passes 
certain  hamlets,  villages,  and  cities,  and  it  is  required  to  be 
ed  on  the  route  stated  in  the  articles  of  association.  It  is 
.  respect  to  the  country  highways  connecting  the  several  vil- 
l  hamlets  where  any  change  in  the  route  of  the  road  is  re- 
Notwithstanding  such  change,  the  road  must  proceed  from 
Dlace  in  the  exact  order  named  in  the  articles  of  association, 
through  the  respective  places  upon  the  route  there  indicated, 
ction  13  of  the  railroad  law  (Laws  1890,  p.  1088,  c.  565),  after 
icate  of  public  necessity  has  been  granted,  the  company  may 
5  route  within  the  county  named  in  the  certificate  of  incorpora- 
le  purpose  of  improving  the  line,  and  this  may  be  done  without 
nt  of  the  railroad  commissioners.  With  that  power  existing 
/,  the  change  from  the  route  proposed  in  the  articles  of  asso- 
f.T.S.— 22 
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ciation  in  the  present  case  is  insubstantial,  and  could  be  effect^ 
respondent  without  application  to  the  Board  of  Railroad  Cor 
ers,  if  that  board  had  issued  the  certificate  applied  for  without 
vision  or  condition  which  it  contained.  Tht  relator  had  a 
insist  that  no  certificate  should  issue  for  the  proposed  road, 
not  think  it  is  aggrieved  because  of  the  slight  change  in  i 
between  the  villages  and  hamlets,  required  by  the  condit 
which  the  certificate  was  issued. 
I  think  the  determination  should  be  confirmed. 

HOUGHTON,  J.,  concurs. 

(92  App.  Dlv.  96.) 
[  HALL  V.  STATE. 

(Supreme  (Tourt,  Appellate  DiTision,  Third  Department    March 

1.  Easement— Right  to  Flood  Lands— Interruption  of  User. 

Where  one  maintains  a  dam,  which  sets  the  waters  bac^  ( 
jacent  lands  of  other  owners,  there  is  no  interruption  in  the 
of  the  user  or  abauUoiiuient  of  the  right  to  use,  so  as  to  affeci 
to  the  easement  of  flooding  the  lands,  though  periodically,  to  su 
pleasure  and  convenience  only,  and  not  on  account  of  the  landi 
lets  the  water  out  to  float  logs. 

2.  Law  of  the  Case. 

A  decision  on  appeal,  unappealed  from,  as  to  the  right  to  fl 
is  the  law  of  the  case  ou  a  new  trial ;   the  evidence,  though 
length,  not  being  materially  different 

3.  Appeai^— Increasing  Award  of  Court  of  CtAius. 

On  ai^peai  from  the  Court  of  Claims  its  Judgment  should  no 
fled  by  increasing  its  award,  where  there  are  no  findings,  and  tli 
may  be  materially  changed  on  a  new  trial. 

Appeal  from  Court  of  Claims. 
I  «  Proceedings  by  Benjamin  E.  Hall  against  the  state.    Froi 

ment  for  claimant  for  $2,958.81,  he  appeals  on  the  ground  ( 
ciency.    Reversed. 

See  77,  N.  Y.  Supp.  282. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE 
TER,  and  HOUGHTON,  JJ. 

Walter  B.  Safford,  for  appellant. 

John  Cunneen,  Atty.  Gen.,  and  S.  S.  Taylor,  Dep.  Atty. 
the  State. 

CHESTER,  J.  The  claimant  and  his  sister  Ermina  P.  I 
owners  of  certain  lands  on  both  sides  of  the  Saranac  river, 
acres  of  these  lands,  including  an  undeveloped  water  pow 
on,  were  appropriated  by  the  state,  pursuant  to  Laws  1898 
c.  627.  Such  appropriation  was  made  on  the  13th  day  oi 
ber,  1898.  The  owners  and  the  state  were  unable  to  agree 
value  of  the  property  so  appropriated  or  on  the  amount  of  dar 
suiting  therefrom.  Ermina  P.  Hall  thereafter  assigned  to  tl 
ant  all  her  interest  in  the  claim  for  damages  for  such  apprc 


Digitized  by  LjOOQ  IC 


HAIX.  V.  STATE. 


339 


r  the  law  the  claimant  presented  the  claim  to  the  Court  of 
or  determination.  The  case  has  been  twice  tried  by  that 
Jpon  the  first  trial  the  claimant  was  awarded  $2,000  dam- 

the  land  appropriated.  An  appeal  was  taken  from  that 
t  to  this  court,  where  the  judgment  was  reversed  upon  the 
bat  the  Court  of  Claims  adopted  an  erroneous  basis  of  value 
the  damages.    Hall  v.  State  of  New  York,  72  App.  Div.  361, 

Supp.  282. 

E  the  questions  involved  in  the  former  appeal  was  whether 
rs  had  acquired  by  prescription  the  right  to  erect  a  dam  at 

in  question,  which  would  set  the  water  of  the  stream  back, 
eby  overflow  lands  belonging  to  others,  and  it  was  decided 
r  had  acquired  such  right,  and  that  such  a  right  was  ap- 
t  to  the  lands  and  passed  under  a  conveyance  thereof.    It 

decided  that  the  claimant  had  not,  by  nonuser,  lost  such 
d  that  the  evidence  showed  no  intention  to  abandon  it.  The 
been  again  tried  by  the  Court  of  Claims,  and,  notwithstand- 
brmer  decision  of  this  court,  upon  evidence  not  essentially 
from  that  on  the  former  trial,  but  covering  more  complete- 
estions  presented,  that  court  has  held  that  the  claimant  and 
;cessors  in  title  had  acquired  no  prescriptive  right  to  main- 
am  for  the  entire  year,  but  for  only  eight  months  of  the 
1  that  without  the  right  to  maintain  the  dam  for  the  en- 
the  claimant  had  no  merchantable  water  .  power  which 
made  the  basis  of  damages.  Nothing  was,  therefore,  award- 
>r  the  water  power.  This  appears  to  be  squarely  in  the  face 
inciple  established  by  this  court  upon  the  former  appeal,  and 
itil  reversed,  must  stand  as  the  law  of  the  case. 
ut  attempting  to  review  the  evidence,  it  is  sufficient  to  say 
lur  minds  it  shows  clearly  that  for  upwards  of  50  years  the 
sors  in  title  of  the  claimant  and  those  acting  with  them  had 
ed  a  dam  at  the  place  in  question  9J4  feet  high,  which  set  the 
ack  upon  the  adjacent  property  of  other  owners  at  all  times 
suited  their  convenience  to  do  so.  While  the.  evidence  does 
I  that  the  flooding  had  been  absolutely  continuous  during 
it  time,  because  of  breaks  and  leakages  in  the  dam,  and  be- 
letting  the  water  out  of  the  dam  at  certain  times  to  float  logs 
'er  below,  it  does  show  that  these  persons  exercised  the  right 
ow  the  lands  during  that  time  at  will.  There  is  nothing  in 
;nce  that  these  periodical  cessations  in  the  continuity  of  the 
showed  any  intention  of  abandoning  the  right  to  flood  when- 
r  desired.  Nor  did  such  cessation  come  from  any  act  or  in- 
e  of  the  owners  of  the  uplands.  The  fact  of  flooding  and  of 
ing  the  waters  and  of  their  use  appear  to  have  been  de- 
whoUy  upon  the  pleasure  and  will  of  the  owners  and  of 
Dn  operating  the  dam  by  their  leave.  Under  such  circum- 
there  is*  no  interruption  in  the  continuity  of  the  user  or 
ment  of  the  right  to  use.  Nonuser  does  not  affect  the  right 
sement  unless  the  circumstances  show  an  inference  of  aban- 
.    There  must  be  an  overt  act  indicating  that  the  right  is 
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disturbed.     Jones  on  Easements,  §   189;    Washburn  on  Easements 
(4th  Ed.)  170-172. 
It  is  said  in  28  Am.  &  Eng.  Enc.  of  Law  (ist  Ed.)  p.  1009,  that: 

"The  advene  use.  In  order  to  ripen  into  a  prescriptlTe  right;  must  be  con- 
tinuous during  the  whole  period;  but  ttiis  does  not  mean  that  it  mnst  be 
constant,  in  the  sense  of  daily  use.  When  one  uses  the  water  whenever  he 
sees  fit  without  asking  leave  and  without  objection,  the  use  la  sufficiently 
continuous,  and  a  grant  may  be  presumed." 

The  same  principle  is  held  in  numerous  other  authorities:  Corn- 
well  Mfg.  Co.  V.  Swift,  89  Mich.  503, 50  N.  W.  looi ;  Messenger's  Ap- 
peal, 109  Pa.  290,  4  Atl.  162;  Bodfish  v.  Bodfish,  105  Mass.  317; 
Land  Co.  v.  Rogers,  83  Cal.  10,  23  Pac.  196,  17  Am.  St.  Rep.  209; 
Garrett  v.  Jackson,  20  Pa.  331.    . 

While  the  questions  of  nonuser  and  of  abandonment  were  not  dis- 
cussed at  length  in  the  opinion  upon  deciding  the  former  appeal,  yet 
they  were  involved  therein  the  same  as  here,  and  necessarily  en- 
tered into  the  decision  there  made,  which  was  adverse  to  the  con- 
tention of  the  state.  The  evidence  upon  those  questions,  while  of 
much  greater  length  on  the  last  trial  than  on  the  first,  is  not  ma- 
terially different  from  that  considered  by  the  court  upon  the  former 
appeal,  where  it  was  decided  that  the  claimant  had  a  prescriptive  right 
to  maintain  his  dam  and  to  overflow  the  uplands.  That  decision  must 
control  the  determination  of  this  appeal.  The  inconsistency  of  the 
state  is  clearly  shown  in  its  insisting  that  the  claimant  has  no  pre- 
scriptive right,  in  order  to  reduce  the  compensation  it  should  make 
to  him,  and  then,  after  taking  his  property  away  from  him  for  a  pub- 
lic use,  proceed  at  once  to  the  erection  of  a  dam  at  the  place  in 
question  without  any  right  whatever  to  do  so  other  or  different  from 
that  possessed  by  the  claimant  or  his  predecessors  in  title.  At  the 
time  it  took  his  property,  the  prescriptive  right  which  the  claimant 
had  to  maintain  a  dam  there  was  a  property  right,  for  which  he  was 
entitled  to  receive  just  compensation.  That  has  been  denied  him  in 
the  court  below,  and  he  has  simply  been  awarded  what  his  property 
was  worth  per  acre  for  camp  sites. 

There  was  testimony  that  the  dam,  the  reservoir  made  thereby, 
and  the  water  power  were  valuable  for  storage  of  water  for  uses  be- 
low on  the  river,  for  generating  electricity,  for  savnnill  and  for  oth- 
er manufacturing  purposes.  Several  witnesses  as  to  value  testified  on 
behalf  of  the  claimant.  One  expert  witness,  who  had  been  a  former 
state  engineer  and  surveyor,  valued  the  right  to  build  a  dam  9J4 
feet  high,  and  of  the  water  power  that  would  be  produced  by  such  a 
dam,  at  the  time  of  the  appropriation  by  the  state,  at  the  sum  of  $30,- 
000.  That  estimate  of  value  was,  to  a  considerable  extent,  based  up- 
on the  belief  that  there  was  a  market  in  that  vicinity  for  electricity 
that  could  be  generated  by  such  a  water  power.  There  is  no  very 
satisfactory  evidence  on  behalf  of  the  state,  in  this  record,  in  denial 
of  the  fact  that  there  was  such  a  market.  Upon  another  trial,  how- 
ever, it  may  appear  more  clearly  just  how  much  of  a  market  is  ac- 
cessible there,  and  bow  much  competition  would  be  met  in  that 
neighborhood  in  the  sale  of  electricity  or  of  electric  power.  While 
we  may  have  the  power  to  modify  a  judgment  by  increasing  the 
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award  made  by  the  Court  of  Claims  upon  findings  of  that  court  justi- 
fying such  increase  (Sayre  v.  The  State  of  New  York,  123  N.  Y. 
291,  25  N.  E.  163),  we  do  not  think  that  in  a  case  where  there  are  no 
findings,  and  where  the  evidence  might  be  materially  changed  upon 
another  trial,  we  should  do  that. 

The  judgment  should  be  reversed  on  the  law,  and  on  the  facts,  and  a 
new  trial  granted  in  the  Court  of  Claims,  with  costs  of  the  appeal  to 
the  claimant.    All  concur. 


f02  App.  Dlv.  116.) 

PEOPLE  ex  rel.  NEW  YORK  REALTY  CORPORATION  T.  MILLER, 
State  Comptroller. 

(Supreme  Court,  Appellate  Division,  Tbird  Department    March  2,  1904.) 

J.  Cebtiobabi— Rkttjbn— Fbancuibe  Tax— Adjustment. 

Under  Laws  1896,  p.  801,  c.  908,  i  196,  providing  that  the  Comptroller 
Bball  return  on  certiorari  to  review  his  determination,  on  the  levy  of  a 
franchise  tax,  the  accounts  and  all  evidence  before  blm  on  the  application, 
and  all  the  papers  and  proofs  on  the  original  statement  of  the  account, 
and  all  proceedings  thereon,  a  writ  commanding  the  Comptroller  to  re- 
turn the  grounds  of  his  refusal  to  revise  a  franchise  tax  imposed  on  re- 
lator Is  unauthorized. 

2.  8aM»— DKFAUIT— A3tKKDl«MT— Waivkb. 

In  a  proceeding  to  review  by  certiorari  a  determination  of  the  Comp- 
troller in  refusing  to  revise  a  franchise  tax,  the  Comptroller,  by  falling  to 
appear  on  the  return  day  of  the  motion  for  the  writ,  does  not  waive  bis 
right  to  move  to  amend  the  command  by  striking  a  provision  directing 
blm  to  retturn  the  grounds  of  bis  refusal,  but  the  court  should  require 
him  to  excuse  bis  default  before  bearing  him  on  the  motion. 

3.  Save— UNUkwriTL  Rklief. 

Under  Glen.  Prac.  Rule  37,  providing,  with  respect  to  motions,  that  on 
default  the  relief  asked  may  be  granted  unless  the  court  shall  otherwise 
direct,  the  court  is  not  bound  to  grant  unlawful  relief,  but  it  is  incumbent 
on  the  opposite  party,  on  receiving  notice  of  a  motion,  to  advise  the  court- 
that  the  relief  prayed  was  unlawful. 

Appeal  from  Special  Term,  Albany  County. 

Certiorari  by  the  people,  on  the  relation  of  the  New  York  Realty 
Corporation,  against  Nathan  L.  Miller,  Comptroller  of  the  State  of 
New  York,  to  review  a  determination  in  refusing  to  revise  and  adjust 
a  franchise  tax  imposed  on  the  relator.  From  an  order  denying  the 
Comptroller's  motion  to  amend  the  writ  of  certiorari,  he  appeals.  Af- 
firmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

John  Cunneen,  Atty.  Gen.,  and  William  H.  Wood,  Dep.  Atty.  Gen., 
for  appellant 
Edward  F.  Clark,  for  respondent 

CHESTER,  J.  The  order  appealed  from  was  made  in  a  proceed- 
ing to  review  a  determination  of  the  Comptroller  in  refusing  to  revise 
and  readjust  a  franchise  tax  imposed  upon  the  relator.  By  it  the  ap- 
pellant's motion  to  amend  the  writ  of  certiorari  granted  herein  by  strik- 
ing from  the  command  thereof  the  words,  "and  the  grounds  for  your 
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refusal  to  revise  and  readjust  the  same  in  the  manner  and  as  requested 
by  said  New  York  Realty  Corporation,"  was  denied.  The  motion  for 
the  writ  was  made  upon  notice  to  the  Comptroller,  who  failed  to  appear 
upon  the  return  day  of  the  notice.  The  prayer  for  relief  contained  in 
the  petition  included  a  prayer  that  the  Comptroller  be  directed  to  re- 
turn the  ground  of  his  refusal  to  revise  and  readjust  the  tax,  and  that 
reouirement  was  included  in  the  writ  as  issued. 

The  tax  law  provides,  with  respect  to  the  review  of  the  determina- 
tion of  the  Comptroller  by  certiorari,  that  "for  the  purpose  of  such  re- 
view the  Comptroller  shall  return  on  such  certiorari  the  accounts  and 
all  the  evidence  before  him  on  such  application  and  all  the  papers  and 
proofs  upon  the  original  statement  of  such  account  and  all  proceedings 
thereon."  Laws  1896,  p.  864,  c.  908,  §  196.  The  statute  nowhere 
authorizes  or  requires  the  Comptroller  to  return  the  grounds  of  his 
refusal  to  revise  or  readjust  the  account  for  taxes.  This  court  held, 
under  section  252  of  the  tax  law,  in  a  case  where  a  writ  of  certiorari 
commanded  more  than  the  statute  required  to  be  returned,  that  such 
command  should  be  stricken  out  upon  motion,  as  being  unauthorized. 
People  ex  rel.  Buffalo  Gas  Co.  v.  Commissioners,  55  App.  Div.  186, 
67  N.  Y.  Supp.  51.  So,  it  was  held  by  the  old  General  Term  in  the 
First  Department,  that  a  board  of  assessors  could  not  be  required  to 
return  the  methods  by  which  they  have  arrived  at  a  conclusion  in 
determining  the  amount  of  damages  sustained  by  property  owners  by 
reason  of  a  change  of  grade  pursuant  to  chapter  729,  p.  1726,  Laws 
1872.  People  ex  rel.  Heiser  v.  Gilon  (Sup.)  22  N.  Y.  Supp.  238.  The 
same  principle  applies  here,  for  this  writ  clearly  requires  the  Comp- 
troller to  return  more  than  the  law,  under  which  the  proceedings  to 
review  were  instituted,  authorizes  or  requires  him  to  return,  and  to  that 
extent  is  unlawful. 

The  relator  insists,  however,  that  because  the  Comptroller  did  not 
appear  upon  the  return  day  of  the  motion  for  the  writ  he  has  waived 
the  right  to  move  to  amend  it  It  is  true  that  the  ordinary  rule  is  that 
where  a  party  makes  a  default  in  appearing  the  court  may  grant  the 
relief  prayed  for.  Indeed,  rule  37  of  the  general  rules  of  practice  ex- 
pressly so  provides  with  respect  to  motions.  But  the  same  rule  also 
provides  that  upon  default  the  relief  asked  for  may  be  granted  "unless 
the  court  shall  otherwise  direct."  The  court,  therefore,  was  not 
bound,  in  such  a  case,  to  grant  the  relief  simply  because  it  was  asked 
for.  Where  a  moving  party  in  his  papers  asks  the  court  to  grant  un- 
lawful relief,  it  would  not,  even  on  default,  grant  such  relief,  if  it  had 
.  any  knowledge  or  intimation  that  it  was  unlawful,  but  it  would  "oth- 
erwise direct,"  and  would  confine  itself  to  the  exercise  of  lawful  pow- 
er. It  was  fairly  incumbent  upon  the  appellant  in  this  case,  when  he 
received  the  relator's  notice  of  motion,  to  advise  the  court  that  the 
moving  party  was  asking  for  more  than  it  was  lawfully  entitled  to,  and 
thus  save  the  court  from  being  led  by  the  other  side  into  granting  un- 
lawful relief.  The  appellant  not  having  done  so,  and  not  having  made 
any  attempt  whatever  to  excuse  his  default,  we  think  the  court  was 
justified,  for  these  reasons,  in  denying  his  motion  to  amend  the  writ. 
We  thiiJc,  however,  that  by  simply  failing  to  appear  he  did  not  waive 
his  right  to  move  to  amend  by  striking  out  from  the  writ  the  provision 
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le  relator  ought  not  to  have  asked  the  court  to  insert ;  but  the 
t  by  his  default  having  practically  permitted,  or  at  least  not 
;d,  the  insertion  of  such  a  provision,  if  the  court  is  to  enforce 
ice  of  the  usual  and  orderly  methods  of  practice  it  should  first 
him  to  excuse  his  default  before  hearing  him  upon  his  motion 
out 

rder  appealed  from  should  be  affirmed,  with  $io  costs  and  dis- 
nts,  with  leave  to  the  appellant  to  renew  his  motion  to  the  Spe- 
m  on  excusing  his  default.    All  concur. 


Wv.  138.) 


GALLAGHEB  v.  GALLAGHER. 


me  Court,  Appellate  Division,  Third  Department    March  2,  1904.) 

:bses — Cboss- Examination — Refusal  to  Answer. 

here  a  witness  refused  to  answer  a  pertinent  question  on  cross-ex- 

lation,  bis  testimony  in  chief  should  be  stricken  out. 

il  from  Trial  Term,  Ulster  County. 

n  by  Catherine  Gallagher  against  James  H.  Gallagher.    From 

lent  for  defendant,  plaintiff  appeals.    Reversed. 

;d  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 

nd  HOUGHTON,  JJ. 

ier  &  Searing,  for  appellant 

E.  Hardenbergh  (Charles  Irwin,  of  counsel),  for  respondent. 

GHTON,  J.  The  plaintiff  brought  action  for  a  separation, 
defendant,  by  counterclaim,  alleged  adultery  on  the  part  of 
itiff,  and  asked  an  absolute  divorce.  The  plaintiff's  complaint 
nissed  by  the  court,  and  the  affirmative  rehef  granted, 
le  trial  the  defendant  called  as  a  witness  the  co-respondent, 
ved  by  him  iacts  from  which  the  only  legitimate  inference  was 
;  plaintiff  had  committed  adultery  with  him,  as  alleged.  On 
Lamination  the  plaintiff  asked  of  the  witness  the  direct  ques- 
ether  he  did  have  intercourse  with  the  plaintiff  at  the  time 
to  by  him.  The  witness  declined  to  answer.  The  plaintiff 
the  question,  and  requested  the  court  to  direct  the  witness 
er,  which  the  court  did;  the  witness  still  refusing.  The  re- 
lat  the  witness  be  compelled  to  answer  was  repeated,  and  an 
)n  taken  to  the  refusal  of  the  court  to  do  so,  to  which  the 
plied  that  he  had  not  refused,  and  directed  that  the  examina- 
3ceed.  The  witness  still  declining  to  answer,  the  plaintiff 
that  his  direct  testimony  upon  the  point  involved  be  stricken 
e  record,  which  motion  was  denied,  and  an  exception  taken, 
ik  this  was  error  for  which  the  decree  must  be  reversed.  The 
lould  either  have  compelled  the  witness  to  answer,  or  should 
Icken  from  the  record  his  evidence  upon  that  subject.  A  par- 
he  right  to  cross-examine  a  witness  produced  against  him  by 
;rsary,  and  to  have  an  answer  to  pertinent  questions  relating 
nony  given  on  direct  examination.  The  penalty  for  a  denial 
ight  is  the  rejection  of  the  testimony  given  in  chief. 
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The  situation  of  a  witness  voluntarily  testifying  to  a  state  of  facts, 
and  then  refusing  to  go  into  particulars,  seldom  arises;  but  the 
rule  applicable  to  his  testimony  under  such  circumstances  has  long 
been  decided. 

In  Kissam  v.  Forrest,  25  Wend.  651,  a  trial  was  had  before  referees, 
and  at  the  close  of  the  direct  examination  of  a  witness,  and  before 
the  party  had  an  opportunity  to  cross-examine,  the  court,  of  its  own 
motion,  took  an  adjournment.  Pending  the  adjournment,  the  witness 
died.  The  direct  testimony  was  rejected,  and,  on  a  motion  for  a 
new  trial  on  that  ground,  the  court  held  there  was  no  error.  On  ap- 
peal, under  the  title  of  Forrest  v.  Kissam,  7  Hill,  463,  the  judgment 
was  reversed,  and  it  was  held  that  the  direct  testimony  must  stand. 
Several  opinions  were  written,  and  the  reversal  seems  finally  to  have 
been  put  upon  the  ground  that,  the  death  of  the  witness  being  an 
act  of  God,  neither  party  should  suffer.  The  chancellor,  in  his  opin- 
ion, however,  uses  the  following  language : 

"But  I  admit  the  rule  should  be  otherwise  where  the  right  to  cross-examine 
the  witness  has  been  lost  by  the  fault  or  neglect  of  the  party  calling  him, 
or  by  the  misconduct  of  the  witness  in  departing  from  the  court  without 
permission,  or  willfully  neglecting  to  attend  at  the  time  and  place  to  which 
his  examination  stands  adjourned." 

In  Smith  v.  Griffith,  3  Hill,  333,  38  Am.  Dec.  639,  a  witness  examin- 
ed on  commission  had  refused,  on  cross-examination,  to  answer  ma- 
terial inquiries.  In  considering  whether  his  direct  examination 
should  be  read  on  the  trial,  the  court  says : 

"If  the  witness  had  been  upon  the  stand  at  the  time,  and  bad  refused  to 
answer,  in  defiance  of  the  authority  of  the  court,  his  whole  testimony  must 
hare  been  striclien  oat  of  the  cause." 

The  testimony  of  a  witness  had  been  taken  by  commission  in 
Sturm  V.  Atlantic  Mutual  Insurance  Co.,  63  N.  Y.  TJ,  87,  and  upon 
cross-examination  he  also  had  refused  to  answer  important  and  ma- 
terial questions.    In  considering  the  question,  the  court  said : 

"It  may  be  taken  as  the  rule  that  where  a  party  is  deprived  of  the  cross- 
examination  of  a  wituess  by  the  act  of  the  opposite  party,  or  by  the  refusal 
to  testify,' or  other  misconduct  of  the  witness,  or  by  any  means,  other  than 
the  act  of  God,  the  act  of  the  party  himself,  or  some  cause  to  which  he 
assented,  that  the  testimony  given  on  the  examination  in  chief  may  not  be 
read." 

In  People  v.  Cole,  43  N.  Y.  508,  a  witness  fainted  at  the  close  of  her 
direct  examination,  and  became  so  ill  that  a  cross-examination  was 
impossible.  The  court  refused  to  strike  out  the  evidence  given  in 
chief,  or  adjourn  the  trial  until  the  witness  was  able  to  be  cross-exam- 
ined, and  it  was  held  error  for  which  the  conviction  should  be  re- 
versed. 

The  defendant  insists  that  he  should  not  suffer  because  the  court 
refused  to  compel  his  witness  to  answer,  for  he  was  willing  that  he 
should,  and  that  the  court  should  compel  him  to.  But  a  party  calling 
a  witness  is,  in  a  sense,  responsible  for  his  conduct.  If  he  has  been 
examined  in  chief,  and  fails  to  return  on  an  adjourned  day  for  cross- 
examination,  even  though  the  party  has  endeavored  to  obtain  his 
attendance,  still  he  must  suffer  by  the  loss  of  his  testimony.    So,  too. 
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;s  to  answer  pertinent  questions,  it  is  the  misfortune  of  the 
he  is  obliged  to  call  a  witness  entertaining  such  views, 
ther  insisted  that  the  error  did  no  harm,  because  there  is 
\'idence  of  the  plaintiff's  adult«ry,  aside  from  the  testimony 
■espondent.  While  this  may  be  so,  we  cannot  say  the  er- 
irmless  and  that  the  court  did  not  take  into  consideration 
my  which  should  have  been  rejected. 
gment  should  be  reversed  and  a  new  trial  granted,  with 
e  appellant  to  abide  the  event.    All  concur. 


r.  513.) 

THYLIi  v. 


NEW  YORK  &  L.  B.  R.  CO.  et  al. 


Court,  Appellate  DivlBlon,  First  Department.     March  25,  1904.) 

— FbEIGHT— CONTBACT   LmiTIKO   LlABILITT— EfFEOT. 

itract  for  the  carriage  of  goods,  providing  that  the  carrier  should 
liable  for  any  loss  or  damage  by  change  In  weather,  heat,  frost, 
decay,  did  not  relieve  the  carrier  from  liability  for  damage  caused 
gence,  bat  did  Impose  on  the  owner  the  burden  of  establishing  that 
!rom  wet  was  caused  by  the  carrier's  negligence. 

iNNECTiNo  Cabbiebs— Negligence— Evidence. 
action  against  connecting  carriers  for  damage  to  goods,  evidence 
?ed  by  plaintiff  that  one  of  the  carriers  delivered  the  goods  to  the 
:  a  certain  station  "in  good  order  and  condition,"  together  with  al- 
8  of  the  complaint  that  such  station  was  under  the  control  of  the 
irrler,  absolved  the  former  from  liability. 

xivEBT  TO  Connecting  Cabbieb— Condition  of  Goods— Evidence 
:b  of  Objection. 

e.  In  an  action  against  connecting  carriers  for  damage  to  goods, 
from  the  initial  carrier  to  plaintiff  reciting  delivery  of  the  goods 
inal  carrier  "In  good  order  and  condition"  was  Introduced  without 
n  on  the  part  of  the  final  carrier,  the  latter  could  not  afterwards 
hat  the  letter  was  not  competent  evidence  against  It 

lOLiGENCE— Evidence— Sufficiency. 

action  against  connecting  carriers  for  damage  to  goods,  evidence 
[Hdent  to  justify  a  finding  of  negligence  on  the  part  of  the  final 

TtjsAL  TO  Deliveb— Liability, 

e  a  carrier,  though  having  the  consignee's  goods  In  Its  possession 
•oint  of  delivery,  refuses,  on  demand,  to  make  delivery,  it  renders 
ible  for  any  damage  which  the  goods  may  thereafter  sustain. 

rom  City  Court  of  New  York. 

ly  Lillian  M.  Thyll  against  the  New  York  &  Long  Branch 
Company  and  the  Pennsylvania  Railroad  Company.  From 
ation  of  the  Appellate  Term  reversing  a  judgment  of  the 
for  plaintiff,  and  granting  a  new  trial  (84  N.  Y.  Supp.  175), 
peals.  Affirmed  in  part,  and  reversed  in  part, 
before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
O'BRIEN,  and  INGRAHAM,  JJ. 

e  T.  Baylor,  for  appellant. 

rhome,  for  respondent  New  York  &  Long  Branch  Rail- 

jany. 

iverett,  for  respondent  Pennsylvania  Railroad  Company. 
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McLaughlin,  J.  This  action  was  brought  to  recovei 
to  personal  property  alleged  to  have  been  caused  by  defend 
ligence.  The  plaintiff  had  a  verdict  in  the  City  Court,  and 
judgment  entere(f  thereon  defendants  appealed  to  the 
Term,  where  the  judgment  was  reversed  and  a  new  trial  on 
by  permission  the  plaintiff  appeals  to  this  court. 

At  the  trial  it  appeared  that  in  May,  1901,  the  plaintiff  shi 
Berlin,  Germany,  to  the  city  of  New  York,  a  hamper  of  gi 
sisting  mostly  of  linen  articles.  When  the  hamper  arrive 
York,  it  was  sent  to  the  Public  Stores;  and  after  an  e> 
there  it  was,  on  the  5th  of  July,  delivered  by  an  express  cor 
ing  for  the  plaintiff  to  the  defendant  the  Pennsylvania  Raili 
pany  for  transportation  to  Elberon,  N.  J.,  a  station  on  the 
defendant  the  New  York  &  Long  Branch  Railroad  Comp 
Pennsylvania  Railroad  Company  transported  the  hamper  t< 
N.  J.,  and  on  the  6th  of  July  delivered  it  to  the  defendan 
York  &  Long  Branch  Railroad  Company,  in  whose  posses 
mained  until  the  25th  of  July,  when  it  was  delivered  to  thi 
and  then,  upon  an  examination,  the  contents  were  found 
mildewed,  and  damaged  to  the  extent  for  which  a  recover 

The  contract  under  which  the  hamper  was  transport^ 
Pennsylvania  Railroad  Company  provided  that  no  carriei 
in  possession  thereof  should  "be  liable  for  any  loss  theret 
age  thereto  *  *  *  by  changes  in  weather,  heat,  frost, 
cay,"  but  this  provision,  of  course,  did  not  relieve  the  ' 
from  liability  if  the  goods  were  damaged  through  their  r 
It  didj  however,  impose  upon  the  plaintiff,  before  she  coul 
the  burden  of  establishing  that  the  injury  to  her  proper! 
result  of  defendant's  negligence.  Draper  v.  Presdt.,  etc.,  I 
Co.,  118  N.  Y.  118,  23  N.  E.  131;  Piatt  v.  Richmond  R.  C 
Y.  358,  15  N.  E.  393.  There  is  nothing  in  the  record  wl 
justify  a  finding  to  the  effect  that  the  Pennsylvania  Raili 
pany  was  negligent  in  any  respect  as  to  the  transmission  of 
from  New  York  to  Elberon,  N.  J.,  or  in  the  delivery  of  the 
to  the  New  York  &  Long  Branch  Railroad  Company, 
is  uncontradicted  to  the  effect  that  the  hamper  was  delive 
Pennsylvania  Railroad  Company  on  the  5th  of  July,  and  t 
ported  and  delivered  to  the  New  York  &  Long  Brand 
Company,  at  its  station  at  Elberon,  early  in  the  morning 
of  July,  and  while  in  the  possession  of  the  Pennsylvanis 
Company  it  was  at  all  times  under  cover,  protected  from  th 
and  properly  cared  for.  Not  only  this,  but  the  plaintiff 
evidence  a  letter,  which  was  received  without  objection  b] 
the  defendants,  in  which  a  representative  of  the  Pennsylv 
road  Company  stated  to  the  plaintiff,  prior  to  the  commer 
the  action,  that  the  hamper  was  delivered  by  the  Pennsyh 
road  Company  at  the  Elberon  station  to  the  defendant  the  '. 
&  Long  Branch  Railroad  Company  "in  good  order  and  t 
This,  taken  in  connection  with  the  allegation  of  the  coi 
the  effect  that  the  station  at  Elberon  was  at  the  time  in  qu 
der  the  control  and  management  of  the  New  York  &  Loi 
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Company,  its  agents  and  servants,  would  seem  to  absolve 
isylvania  Railroad  Company  from  all  responsibility  as  to 
to  plaintiff's  property.  If  I  am  right  in  this,  then  it  neces- 
llows  that  the  Appellate  Term  was  right  in  reversing  the 
t  and  ordering  a  new  trial  so  far  as  the  Pennsylvania  Rail- 
npany  was  concerned. 

:he  New  York  &  Long  Branch  Railroad  Company  a  different 
is  presented.  The  letter  referred  to,  written  by  the  Penn- 
Railroad  Company  to  the  plaintiff,  and  which  was  received 
ice  without  objection,  tended  to  establish  that  the  goods 
3fOod  condition  when  delivered  at  Elberon.    This  letter  was 

without  qualification,  and  it  does  not  now  lie  with  the  New 

Long  Branch  Railroad  Company  to  insist  that  the  letter 
competent  evidence  against  it.  The  letter  was  proof  of  a 
fact.  It  was  evidence  in  the  case,  and  as  such  the  jury  were 
)  give  it  consideration.  A  material  fact  may  sometimes  be 
)y  other  than  strictly  legal  evidence.  As  said  in  Crane  v. 
[39N.  Y.  384,  34N.  E.  912:  '     *-      ■     *«, 

proof  Is  offered  to  establish  It  that  is  not  of  the  quality  or  character 
>y  law,  and  it  is  not  objected  to,  the  other  party  is  deemed  to  assent 
r  mode  of  proof  of  an  inferior  or  secondary  nature." 

:he  plaintiff,  by  a  declaration  of  a  representative  of  the  Penn- 
Railroad  Company,  sought  to  establish  the  condition  of  the 
;  the  time  they  were  delivered  at  Elberon.  The  New  York 
Branch  Company  did  not  then  see  fit  to  object  to  such  mode 

so  far  as  it  was  concerned,  and  it  cannot  now  be  heard  to 

the  method  adopted,  or  the  force  of  the  evidence  adduced 
purpose. 

ive,  therefore,  evidence  sufficient  to  sustain  a  finding  to  the 
It  the  goods  were  in  good  condition  when  they  were  received 
*Iew  York  &  Long  Branch  Railroad  Company,  and  the  re- 
inquiry  is  whether  there  is  any  evidence  to  the  effect  that 
■e  thereafter  injured  through  its  negligence.  Bearing  upon 
ition,  the  plaintiff  proved  that  the  hamper  was  at  that  station 
ith  of  July;  that  thereafter  she  called  several  times  and  in- 
3r  it,  on  each  occasion  being  informed  by  the  representative 
E  that  it  was  not  there,  and  she  was  not,  in  fact,  able  to  get  it 

25th  of  that  month.  In  the  meantime  it  appeared  that  the 
was  placed  in  a  small  freighthouse,  which  stood  "in  a  hollow, 
,"  which,  although  it  did  not  leak,  had  large  sliding  doors  ,." \  *     \'». .   \" 

opposite  each  other  to  the  weather;   that  during  the  time  ■"-'-".    "/''    ,•■•  I'" 

[>er  remained  in  the  freighthouse  it  was  rainy,  and  the  atmos-  ■  %' 

is  heavy  with  moisture ;  and  it  is  at  least  inferable  from  the  . "   *.*     ^      ' : 

that  the  goods  could  have  been  injured  by  reason  of  such  ^   ^  '  ■ 

:.    I  think  these  facts  were  sufficient  to  justify  a  finding  of  ■  '.^    ■ 

ce.    The  proof  showed  that  the  goods  were  in  good  condi-  •      '   *    . 

:n  delivered  at  Elberon,  and  they  were  thereafter  damaged;  ■   ^ 

reasonable  explanation  given  as  to  the  cause  of  such  damage  •'    •••. 

e  excessive  moisture  in  the  atmosphere.    If  it  had  delivered  - .  ., 

is  to  plaintiff  when  she  first  called  for  them — if  this  were  "^  .  '  ^. 

e  of  the  damage — it  can  fairly  be  assumed  they  would  not  *  ' ..«. . 

•  ♦       :''■'* 
1.    ' 
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have  been  injured.    The  plaintiff  was  entitled  to  her  goods 
called  for  them,  and  the  New  York  &  Long  Branch  Railrc 
pany  having  refused  to  make  such  delivery  rendered  it  liabl 
damage  which  the  goods  might  thereafter  sustain.     McB 
Jewett,  90  N.  Y.  267 ;  Faulkner  v.  Hart,  82  N.  Y.  413,  37  . 

574- 

It  follows  that  the  determination  of  the  Appellate  Term, 
as  it  relates  to  the  Pennsylvania  Railroad  Company,  shot 
firmed,  with  costs  to  it,  and  judgment  absolute  entered  in 
in  pursuance  of  stipulation ;  and,  in  so  far  as  it  relates  to 
York  &  Long  Branch  Railroad  Company,  the  same  shot 
versed,  with  costs,  and  the  judgment  and  order  of  the  City 
firmed,  with  costs.    All  concur. 
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(92  App.  Dlv.  491.) 

JENNIE  CLARKSON  HOME  FOR  CHILDREN  T.  CHESAFEAK 

CO.  et  al. 

(Supreme  C^urt,  Appellate  Dtvislon,  First  Department    March  '. 

1.  Trial  in  Equity  of  Action  at  Law— Consent  01  Pabtiib— Ti 

JECT. 

Parties  consenting  to  the  trial  of  an  action  as  a  suit  In  eqv 
on  appeal,  raise  tbe  question  that  ttie  action  was  triable  at  Ian 

2.  Corpobations — Reoistbbed    Bonds— Tbansfeb—Fobqed    Auth< 

BILITT  of  COKPOBATION. 

Where  bonds  of  a  railroad  company,  stipulating  that  the  1 
register  them  on  presenting  the  ^ame,  and  providing  that,  wl 
is  registered,  tbe  person  in  whose  name  it  is  registered  shall 
the  owner  thereof,  and  payment  of  or  on  account  of  the  prlnd 
said  bond  shall  thereafter  be  made  to  such  person  only,  are 
they  become  payable  to  the  holder,  making  the  corporation  Inde 
holder  to  the  amount  of  the  bond ;  and  hence  a  transfer  of  th« 
der  a  forged  authority  does  not  relieve  the  company  from  liab 
holder. 

3.  Same— Tbeasubeb— AiTTHORiTT — Sale  of  Cobpobate  Assets. 

A  treasurer  of  a  corporation,  merely  empowered  by  the  by-lat 
charge  of  and  be  responsible  for"  the  securities  of  the  corporat 
authority  to  change  the  registration  and  sell  certain  of  Its  boc 
special  authority. 

4.  Registebed     Bonds— Forged     AtrrHOBirr     of    Tbansfeb— Lia 

Bbokeb. 

The  treasurer  of  a  corporation  without  authority  took  ralli 
registered  in  the  name  of  the  corporation  to  a  broker  for  sale, 
refused  to  handle  the  bonds  unless  they  were  transferred  to  bei 
local  transfer  agent  of  the  railroad  company.  The  transfer 
quired  from  the  corporation  a  copy  of  a  resolution  of  its  dl 
thorizlng  the  transfer,  and  power  of  attorney  to  make  It  Thi 
drew  up  a  resolution  of  authority,  and  forged  thereto  the  signat 
officers  and  the  seal  of  the  corporation,  and  also  forged  a  pow« 
ney.  The  transfer  agent  thereupon  in  good  faith  made  the  tn 
the  broker  sold  the  bonds.  Held,  that  the  broker  was  liable 
poration  for  the  value  of  the  bonds,  though  he  acted  In  good  f 

6.  Same. 

Where  a  New  York  Stock  Exchange  broker,  in  the  name  o 
and  his  cashier,  who  personally  knew  tbe  treasurer  of  a  corpoi 
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In  good  faith  a  forged  power  of  attorney  authorizing  a  transfer  of 
red  bonds  belonging  to  the  corporation  by  the  treasurer,  and  the 
ir  agent  of  the  railway  company  Issuing  the  bonds  acted  on  such 
of  attorney,  and  transferred  the  bonds  according  to  a  custom  exist- 
New  York  City  transfer  offices  for  such  transfer  agents  to  accept 
tnesslng  of  such  powers  of  attorneys  by  stock  exchange  brokers  as 
anty  of  the  Identity  of  the  person  executing  the  power,  the  broker 
ible  to  the  company  on  Its  being  compelled  to  replace  the  bonds. 
Brunt,  P.  J.,  and  Ingraham,  J.,  dissenting  In  part 

from  Special  Term,  New  York  County, 
by  the  Jennie  Clarkson  Home  for  Children  against  the 
<e  &  Ohio  Railway  Company  and  Robert  Gibson,  as  gen- 
et of  the  limited  partnership  of  H.  Knickerbocker  &  Co., 
I  defendants  to  replace  certain  bonds  and  coupons,  or  ac- 
their  value.  From  a  judgment  of  the  Special  Term  (83  N. 
913)  in  favor  of  plaintiff  against  both  defendants,  they  ap- 
from  a  judgment  in  favor  of  defendant  railway  company 
:fendant  Gibson,  he  appeals.  Affirmed, 
before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTER- 
GRAHAM,  and  LAUGHLIN,  JJ. 

G.  Fox,  for  appellant  Gibson. 

Sheppard,  Jr.,  for  appellant  Chesapeake  &  O.  Ry.  Co. 

W.  Sackett,  for  respondent. 

lHAM,  J.  The  action  was  brought  in  equity;  the  relief 
ig  that  the  defendants  be  required  to  deliver  to  the  plain- 
and  coupons  of  like  kind  and  value  as  those  described  in 
laint,  or  that  the  defendants  be  required  to  account  to 
)r  the  value  of  said  bonds  and  coupons,  and  for  other  and 
lief.  The  defendant  the  Chesapeake  &  Ohio  Railway  an- 
jnying  liability,  demanding  that  the  complaint  be  dismissed, 
g  that  the  ultimate  rights  of  the  defendant  railway  com- 
the  defendant  Gibson,  as  between  themselves,  be  deter- 
id  that  the  Chesapeake  &  Ohio  Railway  Company  have 
[native  relief  against  said  Gibson  as  it  may  be  entitled  to 
id  that  it  may  have  such  other  or  further  or  different  relief 
mises  as  such  defendant  may  be  entitled  to.  This  answer 
d  upon  the  defendant  Gibson.  Gibson  answered,  and  de- 
idgment  that  the  complaint  be  dismissed.  On  these  plead- 
iction  was  brought  on  for  trial  at  Special  Term.  No  ob- 
the  form  of  the  action  was  at  any  time  taken  by  either  of 
;ndants,  nor  did  either  of  them  insist  that  the  action  was 
:rly  triable  as  one  in  equity,  or  that  either  party  was  en- 
trial  by  a  jury.  The  questions  presented  by  the  pleadings, 
the  record  shows,  were  submitted  to  the  trial  court,  and  a 
tion  as  to  the  ultimate  liability  of  the  defendants  to  the 
ind  of  the  defendant  Gibson  to  the  railway  company,  was 
.  At  the  end  of  the  plaintiff's  case,  and  again  at  the  end 
lole  case,  the  defendants  severally  moved  to  dismiss  the 
upon  the  ground  that  neither  of  the  defendants  was  liable 
lintiff;   and  the  defendant  Gibson  also  moved  to  dismiss 
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the  cause  of  action  set  out  in  the  answer  of  the  railway  company 
upon  the  ground  that  he  was  not  liable  to  it.  The  railway  company 
asked  for  judgment  against  Gibson.  These  motions  were  taken  un- 
der consideration  by  the  court,  the  parties  submitting  the  questions 
as  to  their  liability  without  objecting  to  the  form  of  action.  Upon 
appeal  it  is  too  late  for  either  of  the  parties  to  the  action  to  insist 
that  the  question  of  the  liability  of  the  defendants  to  the  plaintiff, 
or  of  the  defendant  Gibson  to  the  Chesapeake  &  Ohio  Railway,  was 
a  legal  liability,  which  could  only  be  enforced  in  an  action  at  law. 
By  this  submission  the  court  was  justified  in  determining  the  ques- 
tion between  the  parties  to  the  action,  irrespective  of  the  form  in 
which  it  was  brought,  and  the  extent  of  the  liability  of  the  defend- 
ants will  be  the  only  question  considered  on  this  appeal. 

After  the  submission  of  the  case,  the  court  found  the  facts,  as'  to 
which  there  was  no  substantial  dispute,  and  the  questions  resolve 
themselves  into  questions  of  law  upon  the  facts  thus  found.  Jt  was 
found  that  the  plaintiff  was  a  domestic  corporation  organized  for 
charitable  purposes,  and  the  defendant  the  Chesapeake  &  Ohio  Rail- 
way was  a  foreign  corporation,  haying  a  registry  or  transfer  office 
in  the  city  of  New  York ;  that  its  transfer  agents  were  J.  P.  Morgan 
&  Co.,  a  member  of  whose  firm  was  a  member  of  the  New  York 
Stock  Exchange ;  that  the  defendant  Gibson  was  the  general  partner 
of  the  limited  copartnership  of  Knickerbocker  &  Co.,  stockbrokers 
doing  business  in  the  city  of  New  York;  the  defendant  Gibson  being 
a  member  of  the  New  York  Stock  Exchange.  In  April,  1898,  the 
plaintiff  purchased  and  caused  to  be  registered '  in  its  name  on  the 
books  of  the  defendant  the  Chesapeake  &  Ohio  Railway  three  bonds 
issued  by  the  Railway  Company,  of  the  par  value  of  $1,000  each, 
due  in  1992,  to  secure  the  payment  of  which,  a  mortgage  was  exe- 
cuted by  the  defendant  railway  company.  These  bonds,  when  reg- 
istered, could  only  be  transferred  on  the  books  of  the  company  by 
the  registered  holder  thereof,  or  by  his  attorney  duly  authorized. 
At  the  time  of  the  purchase,  Charles  J.  Towpsend  was  treasurer  of 
the  plaintiff  corporation,  and  he  reported  the  purchase  and  registra- 
tion of  these  bonds  to  the  directors  of  the  plaintiff,  and  their  pur- 
chase and  registration  in  the  name  of  the  plaintiff  corporation  was 
approved.  These  registered  bonds  were  kept  in  a  safe  hired  by  the 
plaintiff  corporation  in  the  vaults  of  a  bank  in  the  city  of  New  York. 
To  this  box  both  the  president  and  treasurer  of  the  corporation  had 
access.  On  March  12,  1900,  one  Lassels  was  elected  treasurer  of  the 
plaintiff  corporation,  and  continued  in  that  office  until  March  21, 
1902.  On  March  12,  1902,  Lassels  went  to  the  office  of  the  defend- 
ant Gibson  with  these  three  bonds  of  the  Chesapeake  &  Ohio  Rail- 
way Company,  registered  in  the  name  of  the  plaintiff  corporation, 
and  told  John  F.  Busch,  the  .cashier  of  the  defendant  Gibson,  that  the 
plaintiff  desired  to  sell  these  bonds.  Busch  told  Lassels  that,  before 
the  bonds  could  be  sold,  they  must  be  registered  as  payable  to  bear- 
er, and  instructed  Lassels  to  take  the  bonds  to  the  transfer  agent 
of  the  defendant  corporation,  and  ascertain  how  the  change  to  bearer 
could  be  effected,  whereupon  Lassels  called  upon  the  transfer  agent 
of  the  defendant  corporation,  and  was  informed  by  such  transfer 
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it  was  necessary  to  furnish  to  the  defendant  corporation 
)f  attorney  executed  by  the  plaintiff  corporation,  and  the 
thereon  guarantied  by  a  firm,  one  of  whose  members  was 

of  the  New  York  Stock  Exchange,  and  also  a  copy  of  the  '  '  •    . 

of  the  board  of  directors  of  the  plaintiff  corporation  au-  '  *  /    ' 

the  transfer.     Lassels  returned  to  Gibson's  office,  and  told  •  *"  i 

t  the  transfer  agents  required  a  copy  of  the  minutes  of  the  .  '   • 

authorizing  the  transfer  and  a  power  of  attorney.     Busch  '■'■..' 

filled  out  a  power  of  attorney,  authorizing  the  transfer  of  ■       _^  ** 

of  the  Chesapeake  &  Ohio  Railway  to  bearer,  which  was  '  '1 

Lassels,  "Jennie  Clarkson  Home  for  Children,  George  ':  * 

Is,  Treas.,"  and  witnessed  by  Busch,  and  Gibson  signed  .    * 

of  attorney  with  the  firm  name  of  Knickerbocker  &  Co.  '    ♦ 

50  produced  what  purported  to  be  a  resolution  of  the  board  '* 

rs  of  the  plaintiff  corporation  authorizing  the  transfer  of  _* 

,  to  which  there  was  forged  the  name  of  the  secretary  of  V*  ■    .  .  ■  * 

ff  corporation,  and  to  which  there  was  affixed  a  forged  seal  '       .     -       -  *^" 

intiff  corporation.  No  such  resolution  was  ever  adopted 
intiff  corporation,  nor  did  the  plaintiff  corporation,  or  any 
:ers  or  members,  except  Lassels,  have  any  knowledge  of 
ction.  Lassels  procured  the  bonds  from  the  safe  deposit 
:  plaintiff  corporation  without  the  knowledge  of  its  officers 
rs,  and  had  no  authority  whatever,  either  under  its  by-laws, 
5  directors  or  officers,  to  dispose  of  them  in  any  way.    This  * 

attorney  transferring  the  bonds  and  the  forged  copy  of  .• 

us  resolution  were  taken  to  the  transfer  agent  of  the  rail-  ■'•  . 

any,  and  thereupon  the  bonds  were  transferred  to  bearer ;  -• 

mds  so  transferred  were  delivered  to  the  defendant  Gibson, 
:he  same  and  received  the  proceeds  thereof.  Gibson  there- 
V  a  check  to  the  order  of  "George  W.  Lassels,  Treas.," 
sed  it,  whereupon  Knickerbocker  &  Co.  cashed  the  check, 
he  amount  in  cash  to  Lassels,  and  took  his  receipt  there- 
lels  appropriated  the  money  to  his  own  use,  and  the  plain- 
received  the  proceeds  of  the  sale  of  the  bonds.  Immedi- 
i  the  discovery  of  Lassels'  acts,  the  plaintiff  made  a  claim 
e  railway  company  and  against  Knickerbocker  &  Co.  for 
of  the  bonds,  and,  liability  therefor  having  been  denied, 
was  brought, 
irt,  having  found  these  facts,  directed  judgment  that — 

dants,  Cbesapeake  &  Ohio  Rail^vay  Company  and  Robert  Glbaon, 

partner  of  the  limited  partnership  of  H.  Knickerbocker  &  Co.,  ,_  ..     ,     ... 

1  pay  over  to  the  plaintiff  three  certain  bonds  issued  by  the  de-  •^•%i  *^  •    ••'    ^ 

esapeake  &  Ohio  Railway  ComxMiny,    •     •     •    or  bonds  of  like  •->.  ..•  *■  ♦"-->'' 

alne,  or,  in  default  thereof,  that  the  said  defendants  pay  to  the  ,. --^  '  ^         "    .* 

iff  the  sum  of  three  thousand  two  hundred  and  sixty-two  and  -        -  *    '»•■  V^ 
rs  ($3,262.50),  the  value  of  said  bonds  and  of  said  coupons  thereto  .      *    i 

ed  between  March  12,  1902,  and  June  5,  1903,  together  with  In- 

KHi  from  the  5tb  day  of  June,  1903;   and  it  was  further  ordered,  .  , 

ind  decreed  that  in  case  the  defendant  Cbesapeake  &  Ohio  Rail-  '     ■". 

jny  shall  be  required  to  pay  the  within  judgment,  or  any  part  ' .  .    ^     '  *■ 

>  defendant  Robert  Gibson,  as  general  partner  as  aforesaid,  shall  '      *•     *'  '  '9 

he   said   defendant  Chesapeake   &  Ohio   Railway   Company   the  .  ■'■'  ^ 

)aid  by  it  on  said  Judgment  as  aforesaid."  ,         ;     -*  •   .. 
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And  in  pursuance  of  this  direction,  judgment  was  entered. 

There  are  three  questions  presented  on  this  appeal:  Fi 
the  HabiHty  of  the  Chesapeake  &  Ohio  Railway  Compar 
plaintiff;  second,  as  to  the  liability  of  the  defendant  Gibsc 
plaintiff;  and,  third,  as  to  the  liability  of  the  defendant  C 
the  railway  company  for  the  amount  that  it  should  be  Tt< 
pay  to  the  plaintiff. 

We  will  first  discuss  the  right  of  the  plaintiff  to  recover 
Chesapeake  &  Ohio  Railway  Company  the  value  of  tli 
When  these  bonds  were  issued  they  were  what  are  ordinari 
as  "coupon  bonds,"  payable  to  bearer;  and  in  this  form  t 
negotiable,  and  passed  by  delivery  to  a  holder  for  value 
notice  of  any  defect  in  the  title  of  the  transferror.  In  t 
and  the  mortgage  to  secure  their  payment  there  was  a 
which  authorized  the  holder  of  the  bonds  to  register  th« 
name,  so  that  their  negotiability  was  destroyed.  Each  h 
tains  this  provision: 

"This  bond  may  be  re^etered  on  tbe  iKtoks  of  tbe  Railway  C< 
Ita  office  or  agency  In  tbe  city  ot  New  York,  and  If  bo  reglste 
tbereafter  be  transferable  only  upon  tbe  books  of  the  Company  by 
In  person,  or  by  attorney,  duly  authorized,  unless  the  last  precedli 
shall  have  been  to  bearer,  and  trnnsferablllty  by  delivery  tberebj 

And  the  mortgage  to  secure  these  bonds  contained  the 
provision : 

"And  It  Is  further  mntually  agreed  that  the  said  Chesapeal 
Railway  Company  shall  and  will  keep  a  register  or  registers  of  In 
hereunder  at  its  office  or  agency  in  the  City  of  New  York  •  •  • 
nny  holder  or  holders  of  any  of  the  coupon  bonds  issued  under  the 
hereof  may  register  his  or  her  bond  or  bonds  upon  presenting  the 
that  when  a  bond  shall  be  so  registered  the  person  or  persons  in  ■« 
or  names  the  same  shall  be  registered  shall  be  deemed  and  regai 
owner  or  owners  thereof  for  all  purposes,  and  payment  of  or  on 
the  principal  sum  in  such  registered  bond  mentioned  shall  th( 
made  to  such  person  or  persons,  his  or  their  order  only,  and  all 
nients  so  made  shall  be  valid  and  effectual  to  satisfy  and  discbai 
blllty  upon  such  bond  to  the  extent  of  the  sum  or  sums  so  pali 
that  such  registry  may  be  changed,  and  the  bond  so  registere<i 
ferred,  upon  presentation  with  the  written  order  of  the  person  or 
whose  name  or  names  the  name  shall  stand  registered,  propei 
ticated,  to  the  person  or  persons  whose  name  or  names  shall  in  si 
order  be  contained  to  that  end;  and  thereafter  the  person  or 
whom  such  bond  shall  have  been  transferred  as  aforesaid  shall 
be  the  owner  or  owners  thereof  with  all  the  Incidental  rights  a 
and  such  transfers  may  be  made  from  time  to  time  as  the  reglst 
or  owners  of  any  such  bond  for  the  time  being  may  direct  as 
and  the  registered  owner  or  ownors  shall  also  have  the  right  to  r 
of  the  bonds  registered  In  his  or  their  names,  as  payable  to  beare 
case  the  transferability  by  delivery  shall  be  restored  and  the  prlnel 
be  payable  to  the  person  presenting  the  same." 

Thus,  when  these  bonds  were  registered  as  the  propei 
plaintiff,  they  became  payable  to  the  plaintiff  only,  and 
transferred  only  upon  the  books  of  the  company  by  the  p 
his  authorized  agent.  The  railway  company  became  thus  : 
indebted  to  the  plaintiff  in  the  amount  represented  by  the 
upon  which  indebtedness  it  agreed  to  pay  interest  as  th( 
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1  the  principal  upon  maturity.  Until  the  plaintiff  assigned 
rred  the  bonds,  that  relation  between  it  and  the  Chesapeake 
Railway  Company  continued.  The  provision  authorizing 
i  to  be  retransferred  to  bearer  had  no  effect  upon  this  ob- 
•f  the  defendant  until  such  transfer  was  actually  made  by 
iff  or  its  authorized  agent.  The  discussion  by  the  railway 
as  to  the  effect  of  this  provision  for  registration,  and  for  the 
)f  title  by  the  registered  owner  of  the  bonds,  seems  to  me 
out  of  view  the  formal  legal  relations  that  exist  between 
r  of  the  bonds,  in  whose  name  they  have  been  registered, 
:orporatiofl.  There  was  nothing  unusual  in  that  relation, 
ay  company  simply  owed  the  registered  owner  of  the  bonds 
money,  which  it  had  agreed  to  pay  as  the  bond  provided, 
s  not  negotiable.  The  transfer  of  this  obligation  was  re- 
y  the  provision  in  the  obligation  itself,  and  the  mortgage 
to  secure  it.  The  responsibility  upon  such  an  obligation 
ill  different  from  that  upon  a  bond  secured  by  a  mortgage, 
tionnegotiable  obligation,  and  it  was  evidently  the  intention 
ate  the  right  of  transfer  and  retransfer  of  the  bonds  when 
I  to  the  transfer  of  shares  of  stock  in  an  incorporated  com- 
d  the  legal  effect,  I  think,  of  this  arrangement,  was  to  place 
I  bonds  and  shares  of  stock  of  a  corporation  upon  a  similar 
s  to  the  requisites  necessary  for  a  transfer,  so  that  the 
the  bonds,  when  registered,  should  be  protected  from  loss, 
embezzlement. 

is  a  correct  view  of  the  relation  that  existed,  the  solution 
ht  of  the  plaintiff  to  a  judgment  against  the  railroad  com- 
:lear.  The  plaintiff  has  never  authorized  the  transfer  of 
ids.  Its  treasurer  had  no  express  power  to  transfer  them. 
:  7  of  the  by-laws  of  the  corporation,  the  duties  and  powers 
:asurer  are  defined.    It  was  directed  that  he  should  "have 

and  be  responsible  for  all  deeds,  contracts  and  securities, 
oneys  belonging  to  the  corporation,  from  whatever  source 

and  by  article  8  it  is  provided  that : 

ance  committee  shall  aid  the  treasurer  tn  managing  the  funds  of 
ition.  No  bill  shall  be  paid  without  their  approval,  unless  other- 
ed  by  the  board."    . 

of  the  securities  of  the  corporation  is  given  to  the  treas- 
he  is  responsible  for  them ;  but  they  are  given  in  his  charge 
served,  not  to  be  sold  or  disposed  of.  The  obligation  to 
■stinct  from  a  right  to  sell ;  and  imposing  upon  a  trustee  or 
irge  of  and  responsibility  for  securities  implies  the  duty  to 
nd  care  for  them,  inconsistent  with  a  right  to  sell  and  dis- 
liem.  The  treasurer  of  such  an  institution  has  none  of  the 
f  the  active  manager  of  a  corporation  whose  business  it  is 
se  and  sell  securities  or  to  transact  a  general  banking  busi- 
n  the  case  of  the  president  or  cashier  of  a  bank.  Such  a 
on  is  not  engaged  in  business  requiring  the  active  inter- 
f  its  officers,  and  the  cases  which  refer  to  the  implied  power 
cutive  officer  of  a  bank  or  trading  corporation  have  no  rela- 
.T.8.— 2? 
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tion  to  the  officers  of  such  a  corporation  as  the  plaintiff.  There  is 
nothing  in  this  by-law  that  could  possibly  be  construed  as  giving 
to  the  treasurer  or  any  of  its  officers  a  power  to  sell  or  dispose  of  its 
securities.  There  was  no  evidence  that  the  plaintiff  had  given  any 
implied  authority  to  sell  or  dispose  of  its  securities  to  Lassels.  It 
was  not  proved  that  the  treasurer  had  ever  sold  any  of  the  plaintiff's 
securities  without  authority  from  the  corporation,  and  that  such  an 
act  had  been  ratified  by  the  corporation  or  its  directors.  None  of 
the  facts  which  justify  a  finding  that  the  corporation  had  vested  its 
treasurer  with  any  apparent  authority  over  these  securities  were 
proved,  nor  did  the  railroad  company  rely  upon  any  apparent  au- 
thority that  had  been  conferred  upon  the  treasurer  by  virtue  of  his 
position,  for  the  railroad  company  required  of  the  treasurer  that  he 
produce  a  resolution  of  the  board  of  directors  authorizing  a  trans- 
fer of  the  bonds.  This  was  a  recognition  by  the  railroad  company, 
or  its  transfer  agents,  of  the  necessity  of  an  act  of  the  corporation 
to  authorize  the  transfer  of  the  securities.  That  the  railroad  com- 
pany accepted  a  forged  copy  of  a  resolution  does  not  affect  this 
question.  The  transfer  agent  correctly  assumed  that  the  treasurer, 
as  such,  had  no  power  to  make  the  transfer,  and  required  proof  that 
such  transfer  was  authorized  by  the  corporation.  The  proof  that 
it  accepted  was  spurious  and  not  sufficient  for  the  purpose;  but,  in 
the  face  of  this  requirement,  it  certainly  cannot  be  said  that  the  cor- 
poration relied  in  any  way  upon  the  authority  of  the  treasurer  to 
make  a  transfer  without  corporate  action.  The  plaintiff,  therefore, 
never  authorized  the  transfer  of  these  bonds,  and  the  power  of  attor- 
ney authorizing  the  transfer  was  never  executed  by  the  plaintiff 
corporation.  It  purported  to  be  signed  with  the  name  of  the  cor- 
poration by  Lassels,  as  treasurer,  but  the  signature  was  unauthor- 
ized. The  railroad  company  or  its  transfer  agent,  however,  being 
unacquainted  with  the  treasurer  or  his  power  to  act,  required,  in 
addition  to  the  presentation  to  it  of  the  corporate  act  authorizing 
the  transfer,  that  the  power  of  attorney  should  be  guarantied  by  a 
banking  house,  a  member  of  which  was  a  member  of  the  New  York 
Stock  Exchange;  and,  upon  that  power  of  attorney  being  thus 
guarantied,  they  made  the  transfer.  As  between  the  railroad  com- 
pany and  the  plaintiff,  all  of  this  was  without  authority  from  the 
plaintiff;  and  the  railroad  company  acting  upon  these  instruments, 
to  which  the  name  of  the  plaintiff  had  been  forged,  and  which  were 
not  binding  upon  the  plaintiff,  the  result  was  that  there  never  was, 
as  between  the  plaintiff  and  the  railroad  company,  any  change  of 
ownership  or  title  to  the  obligation  of  the  railroad  company.  The 
plaintiff  is  still  the  owner  of  the  obligations  and  still  entitled  to  en- 
force them  against  the  railway  company.  That  the  railroad  com- 
pany has  placed  itself  in  a  position  that  it  is  required  to  recognize 
others  as  the  owner  of  bonds  that  it  had  issued  is  no  concern  of 
the  plaintiff,  and  the  plaintiff  is  entitled  to  recover  from  the  railway 
company  either  the  bonds  or  their  value.  It  is  hardly  necessary  to 
cite  authorities  to  sustain  this  proposition,  as  it  seems  to  me  that  it 
only  requires  a  statement  of  the  relation  that  exists  between  the 
plaintiff  and  the  railway  company  to  determine  the  legal  obligations 
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ailway  company  to  the  plaintiff.  The  railway  company  was 
i  to  the  plaintiff  for  the  sum  of  money  represented  by  the 

the  plaintiff  has  never  transferred  that  indebtedness;  and 
•cad  company  is  still  indebted  to  the  plaintiff  for  the  amount 
the  bonds  and  interest. 

mly  case  in  this  state  to  which  our  attention  has  been  called 
liscusses  the  legal  effect  of  the  registration  of  coupon  bonds 
er  V.  Illinois  Central  R.  Co.,  38  App.  Div.  22,  57  N.  Y.  Supp. 
ere  the  judgment  was  affirmed  by  this  court  upon  the  opinion 
Hamilton  Odell  as  referee.  The  action  was  brought  on  12 
)f  the  Illinois  Central  Railroad  Company,  which  contained 
tially  the  same  provisions  as  those  contained  in  the  bonds 
don.  The  bonds  had  been  registered  by  the  executor  of  the 
)f  Mary  T.  Wood.  There  were  two  trustees  of  the  estate. 
Id  these  bonds  and  other  property  in  trust.  One  of  the  trus- 
:ained  possession  of  the  bonds  without  the  knowledge  of  his 
ee,  presented  them  to  the  railroad  company,  and  caused  them 
ansferred  to  bearer,  sold  them,  and  misappropriated  the  pro- 
and  it  was  held  that  the  railroad  company  was  liable  to  the 
of  the  bonds.  This  decision,  which  we  approve,  upon  ap- 
stains  that  view  before  expressed  as  to  the  relation  that  ex- 
;tween  the  holders  of  the  registered  bonds  and  the  corpora- 
it  has  issued  them,  and,  so  far  as  it  goes,  is  an  authority  for 
ntiff.  The  railroad  company  had  knowledge  of  the  fact  that 
jnds  were  owned  by,  and  registered  in  the  name  of,  the  plain- 
i  a  person  representing  himself  as  treasurer  of  the  plaintiff 
to  have  the  bonds  transferred.  The  railroad  company  ac- 
the  proof  submitted  as  to  his  actual  authority  to  make  the 
,  and,  upon  the  well-recognized  rules  of  agency,  the  right  to 
le  transfer  must  stand  or  fall  upon  the  sufficiency  of  his  au- 
to make  such  transfer.  If  it  turned  out  that  the  agent  has 
al  authority,  and  there  was  no  act  of  the  owner  that  estopped 

disputing  his  authority,  it  would  seem  to  follow  that  the 
1  corporation  was  responsible  for  the  unauthorized  transfer, 
contended  by  the  railroad  company  that  the  removal  of  the 

was  not  the  proximate  cause  of  the  plaintiff's  loss.  But 
think,  begs  the  question.  The  plaintiff  was  the  legal  owner 
!  bonds,  and  the  railroad  company  was  indebted  to  it  for  the 

of  the  bonds.  The  plaintiff  has  never  assigned  or  trans- 
hese  bonds,  or  the  obligation  of  the  railroad  company  to  it, 
t  relation  still  exists.  The  railroad  company,  in  transferring 
ids  upon  its  books  to  the  bearer,  who  was  the  person  who 
ed  them  for  transfer,  without  the  authority  of  the  plaintiff, 
sffect,  placed  itself  in  the  position  that  it  is  liable  to  the  holder 
bonds  to  whom  they  have  been  transferred.  But  the  plain- 
not  authorized  that  transfer,  and,  as  to  the  plaintiff,  it  was 
:al  and  unauthorized  act,  and  the  plaintiff  has  the  right  to 
pon  the  railway  company's  performing  its  obligations;  and, 
5  inability  to  perform  its  obligation,  in  consequence  of  its  own 
laving  transferred  the  bonds  to  third  parties,  then  the  plain- 
ititled  to  recover  the  value  of  the  bonds. 
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The  next  question  presented  is  the  right  of  the  plaintiff  against 
Gibson,  as  general  partner  of  the  firm  of  Knickerbocker  &  Co.  In 
this  action  the  plaintiff  has  based  its  right  to  recover  upon  the  fact 
that  Lassels  had  no  authority  to  transfer  these  bonds  or  to  sell  them, 
and  no  authority  to  receive  the  proceeds  thereof  when  sold-  He 
therefore  never  acted  as  the  authorized  agent  of  the  plaintiff  in  his 
dealing  with  either  the  railroad  company  or  Gibson.  To  impose 
such  a  liability,  there  must  be  either  a  contract  relation  between 
plaintiff  and  Gibson,  or  Gibson  must  be  in  such  a  position  that  he 
owes  a  duty  to  the  plaintiff  which  he  has  violated.  If  the  plaintiff 
had  ratified  Lassels'  act  in  assuming  authority  to  sell  the  bonds,  Gib- 
son would  then  be  the  plaintiff's  agent,  and  responsible  to  it  as  such. 
The  plaintiff,  however,  bases  its  right  to  recover  against  the  railroad 
company  upon  the  fact  that  Lassels  had  no  authority  to  sell  the 
bonds,  or  to  transfer  them  upon  the  books  of  the  railroad  company, 
and  that  the  railroad  company  is  liable  because  it  acted  upon  the 
authority  that  Lassels  assumed  when  he  represented  that  he  had 
authority  to  act  for  the  plaintiff  in  transferring  the  bonds.  This  lat- 
ter position  is  inconsistent  with  a  claim  that  Gibson  is  liable  to  the 
plaintiff  for  his  subsequent  act  in  selling  the  bonds.  There  was  no 
relation  between  Gibson  and  the  plaintiff.  He  had  no  authority 
from  the  plaintiff  to  act  as  a  broker  or  to  sell  the  bonds  to  third  par- 
ties, and  was  under  no  obligation  to  the  plaintiff  to  protect  it.  He 
received  certain  bonds  issued  by  the  railroad  company  to  bearer, 
and  sold  them,  received  the  proceeds,  and  paid  them  to  Lassels. 
The  transfer  of  the  plaintiff's  bonds  was  void,  as  between  it  and  the 
railroad  company,  and  plaintiff  was  never  divested  of  its  title  to 
them.  It  was  not  plaintiff's  bonds  that  Gibson  sold,  as  plaintiff  still 
owned  the  obligations  of  the  railroad  company.  The  railroad  com- 
pany issued  bonds  payable  to  bearer  to  Lassels.  These  Gibson  sold 
for  account  of  Lassels,  and  accounted  to  him  for  the  proceeds,  but 
with  this  transaction  I  do  not  see  that  the  plaintiff  has  anything  to 
do.  The  fact  that  Gibson  guarantied  the  genuineness  of  the  plain- 
tiff's signature  to  the  railroad  company  has  an  important  bearing 
upon  Gibson's  responsibility  to  the  company  for  any  damage  that  it 
sustained  by  reason  of  a  lack  of  authority  of  Lassels  to  sign  the 
power  of  attorney  on  behalf  of  the  plaintiff,  but  that  act  can  have  no 
bearing  upon  the  liability  of  Gibson  to  the  plaintiff,  as  that  guaranty 
was  one  to  the  railroad  company,  not  to  the  plaintiff.  Gibson  guar- 
antied the  genuineness  of  the  plaintiff's  signature  to  the  power  of 
attorney,  and  in  consequence  of  that  guaranty  the  railroad  company 
acted  in  relation  to  the  bonds  registered  in  plaintiff's  name  so  as  to 
render  it  liable  to  the  plaintiff;  but,  as  Gibson  was  under  no  duty 
or  obligation  to  the  plaintiff,  that  act,  it  seems  to  me,  can  impose 
no  obligation  upon  Gibson  in  favor  of  the  plaintiff.  The  complaint 
does  not  allege,  nor  does  the  court  find,  any  facts  to  justify  the  judg- 
ment against  Gibson  in  favor  of  the  plaintiff,  either  upon  the  ground 
of  negligence  or  conversion  or  in  replevin ;  and  the  failure  to  allege 
either  a  contractual  relation  between  the  plaintiff  and  Gibson,  or  any 
neglect  of  Gibson  to  perform  any  duty  that  he  was  under  to  the 
plaintiff,  or  that  Gibson  has  received,  converted,  or  detains  the  plain- 
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tiff's  property,  seems  to  me  to  preclude  the  plaintiff  from  recovering 
against  Gibson. 

The  third  question  presented  is  as  to  the  right  of  the  railroad  com- 
pany to  recover  the  amount  that  it  is  compelled  to  pay  to  satisfy  the 
claim  of  the  plaintiff  against  it.  The  fact  that  the  railroad  company 
or  its  transfer  agent  refused  to  transfer  these  bonds  unless  the  gen- 
uineness of  the  plaintiff's  signature  to  the  power  of  attorney  was 
guarantied  by  a  member  of  the  New  York  Stock  Exchange,  and  that, 
in  compliance  with  this  condition  imposed  by  the  transfer  agent  of 
the  railroad  company,  and  in  accordance  with  the  rules  of  the  New 
York  Stock  Exchange,  Knickerbocker  &  Co.  signed  the  power  of 
attorney  to  transfer  the  bonds,  are  not  disputed;  and  these  facts 
are  found  by  the  court.  The  defendant  does  not  claim  that  the  sig- 
nature of  his  firm  was  placed  upon  this  power  of  attorney  for  any 
other  reason  than  to  comply  with  the  conditions  imposed  by  the 
transfer  agent  of  the  railroad  company  and  the  rule  of  the  stock 
exchange.  Lassels'  signature  to  the  power  of  attorney  was  witnesss- 
ed  by  Busch,  the  cashier  of  Knickerbocker  &  Co.,  but  the  signature 
of  Knickerbocker  &  Co.  to  the  power  of  attorney  was  not  placed 
upon  that  instrument  merely  as  a  witness  to  Lassels'  signature.  It 
is  not  disputed  but  that  Gibson  understood  that  the  signature  of  his 
firm  was  necessary  before  the  bonds  would  be  transferred.  Busch 
testified  that  he  knew  that  Knickerbocker  &  Co.'s  signature  to  the 
power  of  attorney  would  have  to  be  there  before  the  bonds  would 
be  transferred,  and  that  the  signature  of  a  firm  who  had  a  member 
in  the  stock  exchange  was  required  before  a  transfer  would  be  made. 
Gibson  testified  that  he  signed  the  name  of  his  firm  to  the  power 
of  attorney,  but,  when  asked  whether  he  understood  that  it  was  the 
custom  of  the  street  that  the  signature  of  his  house  upon  the  power 
of  attorney  guarantied  its  validity,  his  counsel  objected,  and  that  ob- 
jection was  sustained.  It  is  in  evidence  that  Busch  procured  the  sig- 
nature of  Knickerbocker  &  Co.  upon  this  power  of  attorney  from 
Gibson,  and  did  it  for  the  purpose  testified  to  by  him,  and,  relying 
upon  that  signature,  the  railroad  company  transferred  the  bonds  to 
bearer;  having  refused  to  make  such  transfer  without  such  a  guar- 
anty.   The  rule  of  the  stock  exchange  is : 

"An  eBdorsement  by  a  member  of  tbe  exchange  o^  a  firm  represented  at 
tbe  exchange,  on  a  certificate  is  considered  a  guarantee  of  the  correctness 
of  the  aignatnre  of  the  party  In  whose  name  tbe  stocks  stand." 

The  transfer  agents  and  Knickerbocker  &  Co.  were  members  of 
the  exchange,  as  the  transfer  agents  refused  to  transfer  the  bonds 
without  the  signature  of  a  stock  exchange  house.  This  was,  I  think, 
an  express  guaranty  of  the  genuineness  of  the  plaintiff's  signature 
to  the  power  of  attorney  by  Knickerbocker  &  Co. — not  the  genuine- 
ness of  Lassels'  signature,  but  the  signature  of  the  plaintiff,  the 
owner  of  the  bonds ;  that  it  was  placed  upon  this  power  of  attorney 
for  the  purpose  of  guarantying  to  the  transfer  agent  of  the  railroad 
company  the  genuineness  of  the  plaintiff's  signature,  which  involved 
a  guaranty  of  the  authority  of  Lassels  to  sign  the  power  of  attor- 
ney on  behalf  of  the  plaintiff ;  and  that,  the  railroad  company  acting 
upon  that  guaranty,  Gibson  was  liable  to  the  railroad  company  for 


Digitized  by 


Google 


358  87  NBW  YORK  SUPPLEMENT  (Sup.   Ct. 

ftnd  121  New  York  State  Reporter 

any  damages  that  it  sustained  in  consequence  of  the  signature  of  the 
plaintiff  to  the  power  of  attorney  being  unauthorized.  Boston  & 
Albany  R.  Co.  v.  Richardson,  135  Mass.  473.  The  case  of  Starkey 
V.  Bank  of  England,  Appeal  Cases  (1903)  114,  is  directly  in  point. 
It  would  seem  to  follow,  therefore,  that  Gibson  was  responsible  to 
the  railroad  company  for  any  loss  that  it  sustained  in  consequence 
of  a  lack  of  authority  on  behalf  of  Lassels  to  transfer  the  bonds,  and 
that  the  railroad  company  is  entitled  to  judgment  against  Gibson 
for  the  amount  that  it  is  required  to  pay  to  the  plaintiff. 

I  think,  therefore,  the  judgment  appealed  from  should  be  modified 
by  requiring  the  Chesapeake  &  Ohio  Railway  Company  to  restore 
to  the  plaintiff  the  three  bonds  which  it  had  illegally  transferred,  or, 
in  default  of  the  delivery  of  such  bonds  to  the  plaintiff,  the  plaintiff 
should  have  judgment  for  the  value  of  the  bonds,  as  found  by  the 
court,  with  interest,  and  that  the  Chesapeake  &  Ohio  Railway  Com- 
pany is  entitled  to  judgment  against  the  defendant  Gibson  for  the 
amount  that  it  is  required  to  pay  to  the  plaintiff  as  the  value  of  the 
bonds,  with  interest  thereon ;  and,  as  modified,  the  judgment  should 
be  afHrmed,  with  costs  to  the  plaintiff. 

VAN  BRUNT,  P.  J.,concurs  in  result. 

HATCH,  J.  I  concur  in  the  opinion  of  Mr.  Justice  INGRAHAM 
so  far  as  it  disposes  of  the  questions  arising  between  the  railway 
company  and  the  plaintiff,  and  also  between  the  railway  company 
and  Gibson.  I  also  think  that  the  plaintiff  is  entitled  to  the  judg- 
ment which  it  has  obtained  against  Gibson.  The  form  which  the 
trial  of  the  action  assumed  conferred  authority  upon  the  court  to 
award  any  relief  which  the  facts  warranted ;  and,  «s  it  appeared  that 
the  defendant  Gibson  could  be  made  liable  for  a  conversion  of  the 
proceeds  of  the  bonds,  it  was  proper  for  the  court  to  award  the  judg- 
ment against  him,  which  it  did.  I  am  therefore  for  the  affirmance 
of  the  judgment  in  its  entirety. 

The  judgment  should  be  affirmed,  with  costs. 

PATTERSON  and  LAUGHLIN,  JJ.  We  concur  in  the  opin- 
ion of  Mr.  Justice  INGRAHAM,  except  so  far  as  the  liability  of  the 
defendant  Gibson  to  the  plaintifiF  is  concerned,  and  with  respect  to 
that  we  concur  in  the  opinion  of  Mr.  Justice  HATCH. 


(92  App.  Div.  205.) 

PEOPLE  ▼.  AMMON. 

(Supreme  Court,  Appellate  DItIsIod,  First  Department    Marcb  11,  1004.) 

1.  Receivino  Btolew  Monkt — Facts  CoNsriTTTriNO. 

M.,  who  bad  stolen  money,  took  It  to  a  bank,  defendant  going  wltb  blm, 
and  delivered  It  to  the  receiving  teller  to  count  While  It  was  being 
counted,  defendant  at  the  instance  and  with  the  consent  of  M.,  made  out 
a  deposit  slip  for  the  money  to  bis  own  credit  which  was  received  with 
the  money ;  the  money  being  placed  to  'defendant's  credit  in  the  bank. 
Held,  that  this  constituted  receiving  stolen  money,  which,  being  with 
knowledge  that  it  was  stolen,  is  a  crime,  under  Pen.  Code,  8  55U. 
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-Knowledoi  or  Theft— Evidewce. 

idence  held  sufficient  to  show  that  defendant,  In  receirlng  stolen 

ij,  received  It  with  knowledge  that  it  had  been  stolen. 

[FUCa  TlSTIHONT— COBBOBO&kTION. 

■en  if  one  who  stole  money  is  an  accomplice  of  defendant  In  the  crime 
icelvlng  from  him  the  stolen  money  with  knowledge  that  it  had  been 
n,  it  1b  not  necessary  that  all  his  testimony  not  corroborated  be  ex- 
;d  in  determining  defendant's  guilt ;  it  being  enough,  under  Code  Cr. 
.  8  399,  providing  that  a  conviction  cannot  be  had  on  the  testimony  of 
ccoiupllce  unless  he  be  corroborated  by  such  other  testimony  as  tends 
>nnect  defendant  with  the  commission  of  the  crime,  that  defendant's 
ection  with  the  crime  be  substantially  proved  by  independent  evl- 
e. 

NAL  Law— Instructions. 

cpllcit  instructions  covering  the  case  having  been  given,  further  re- 
ted  instructions  may  be  refused. 

VINO  Stolen  Monet— Knowledge  of  Theft— Evidence. 
1  a  prosecution  for  receiving  stolen  money  from  M.,  the  question  be- 
nrhether  defendant  knew  M.  had  stolen  it,  a  conversation  between  the 
let  attorney  and  defendant,  who  then  represented  himself  to  be  M.'s 
sel,  concerning  the  whereabouts  of  M.,  who  had  fled,  was  Introduced. 
I,  that  the  evidence  was  competent,  and  that,  even  if  it  was  immate- 
tbls  would  not  Justify  a  reversal. 

al  from  Court  of  General  Sessions,  New  York  County. 

ft  A.  Ammon  was  convicted  of  receiving  stolen  money,  and 

Affirmed, 
ed  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTER- 
NGRAHAM,  and  LAUGHLIN,  JJ. 

If  C.  Palmer,  for  appellant, 
rt  C.  Taylor,  for  the  People. 

iAHAM,  J.  The  defendant  was  indicted,  under  section  550 
Penal  Code,  for  receiving  stolen  property,  to  wit,  $30,500, 
lad  been  stolen,  or  wrongfully  appropriated  in  such  a  manner 
>nstitute  larceny,  by  one  William  F.  Miller  from  various  per- 
Phat  section  provides  that: 

rson  who  buys  or  receives  any  stolen  property,  or  any  property 
as  been  wrongfully  appropriated  In  such  a  manner  as  to  constitute 
according  to  this  chapter,  knowing  the  same  to  have  been  stolen  or 
with,  or  who  corruptly,  for  any  money,  property,  reward  or  promise 
iment  for  the  same,  conceals,  withholds,  or  aids  in  concealing  or 
ling,  any  property,  knowing  the  same  to  have  been  stolen,  or  ap- 
Hl  wrongfully  in  such  a  manner  as  to  constitute  larceny  under  the 
IS  of  this  chapter,  if  such  misappropriation  had  been  committed 
he  state,  whether  such  property  were  so  stolen  or  misappropriated 
r  without  the  state,  is  guilty  of  criminally  receiving  such  property." 

is  proved  upon  the  trial  that  Miller  had  organized  what  he 
he  "Franklyn  Syndicate"  for  the  purpose  of  inducing  persons 
It  money  with  him,  to  be  used  in  speculation ;  agreeing  to  pay 
lositors  10  per  cent,  a  week  for  the  use  of  the  money;  the 
3rs  to  have  the  right  to  withdraw  the  money  at  any  time  on 
1.  Miller  was  convicted  of  larceny,  and  that  conviction  was 
;d  by  the  Court  of  Appeals.  People  v.  Miller,  169  N.  Y.  339, 
t.  418,  88  Am.  St.  Rep.  546.  The  opinion  in  that  case  stated 
eral  outline  of  the  defendant's  transactions,  and  the  scheme 
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that  he  adopted  is  there  characterized  as  one  "formed  in  order  to  ap- 
propriate to  himself  the  money  of  the  credulous  and  unwary,"  and 
it  was  there  said  that  the  "whole  project,  from  beginning  to  end,  was 
a  transparent  swindle."  Miller,  who  was  serving  his  sentence  in 
State's  Prison,  was  produced  as  a  witness  upon  tlus  trial,  and  testi- 
fied to  his  operations ;  and  it  is  only  necessary  to  say  that  the  evi- 
dence was  amply  sufficient  to  establish  that  Miller  was  guilty  of  the 
crime,  and  that  the  money  which  he  received  from  his  dupes  had 
been  wrongfully  appropriated  in  such  a  manner  as  to  constitute  lar- 
ceny, as  defined  by  section  528  of  the  Penal  Code.  The  question, 
therefore,  to  be  determined,  is  whether  the  defendant  received  any  of 
the  money  thus  wrongfully  appropriated  by  Miller,  knowing  the 
same  to  have  been  stolen  or  so  dealt  with. 

It  was  proved  upon  the  trial  that  Miller  commenced  his  opera- 
tions in  March,  and  continued  them  until  the  24th  of  November,  when 
the  place  was  closed  by  the  police  and  Miller  was  indicted.  On  the 
22d  of  November,  Miller  had  received  upwards  of  $30,000  from  per- 
sons who  had  deposited  money  with  him  in  accordance  with  the 
scheme  that  he  had  adopted.  This  money  was  in  bank  bills,  and  was 
kept  by  Miller  at  his  place  of  business  during  the  night  of  November 
22d.  Prior  to  that  time  Miller  had  consulted  the  defendant  in  rela- 
tion to  his  scheme,  and  the  defendant  had  advised  him  as  to  the 
method  that  he  should  adopt  in  order  to  avoid  criminal  responsibility. 
On  November  23d,  Miller,  taking  this  sum  of  $30,500  in  bills  of  va- 
rious denominations  that  had  been  received  on  the  day  before,  went 
with  one  Schlessinger,  who  was  connected  with  Miller  in  his  opera- 
tions, to  the  defendant's  office.  Miller  testified  that,  after  some  con- 
versation with  the  defendant,  Schlessinger  said  that  the  "jig  was 
up,"  and  the  defendant,  being  asked  what  he  thought,  said,  "Billy, 
I  think  you  have  to  make  a  run  for  it" ;  that  "the  best  thing  for  you 
to  do  is  to  go  to  Canada."  Miller  and  the  defendant  then  started  to- 
gether to  the  banking  house  of  Wells,  Fargo  &  Co.,  where  Miller 
had  an  account  in  which  there  was  upwards  of  $10,000  to  his  credit. 
He  also  had  a  certificate  of  deposit  of  Wells,  Fargo  &  Co.  for  $100,- 
000 ;  and  Wells,  Fargo  &  Co.  held  for  him  United  States  bonds  that 
had  been  purchased  by  Miller  with  the  proceeds  of  this  larceny  of  the 
par  value  of  $40,000.  Before  starting  from  the  defendant's  office. 
Miller  stated  to  defendant  that  he  was  afraid  of  getting  arrested  with 
the  satchel  in  which  had  been  placed  this  sum  of  money,  whereupon 
the  defendant  took  the  satchel  containing  the  money  and  carried  it  to 
the  banker's  office.  Upon  his  arrival  at  the  banker's  office,  Miller  at- 
tempted to  withdraw  the  $roo,ooo  represented  by  the  certificates  of 
deposit,  but  payment  was  refused  upon  the  ground  that  it  was  after 
banking  hours.  The  defendant  and  Miller  had  then  some  conversa- 
tion with  the  cashier  of  the  banking  house,  and  Miller  finally  deter- 
mined to  transfer  the  balance  of  his  account  and  the  amount  repre- 
sented by  the  certificates  of  deposit  to  the  defendant.  In  the  mean- 
time this  sum  of  money  had  been  taken  out  of  the  satchel  and  handed 
to  the  receiving  teller  at  the  banking  house  to  be  counted.  After  the 
receiving  teller  had  counted  the  money  and  reported  that  there  was 
$30,500,  the  defendant  prepared  three  deposit  slips — one  for  the  cer- 
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if  deposit,  one  for  a  check  of  $10,000  signed  by  Miller  to  the 

:he  defendant  upon  the  banking  house,  and  one  for  the  $30,- 

sh — and  these  slips  were  handed  to  the  receiving  teller,  with 

y  that  had  been  brought  to  the  bank  by  the  defendant.    The 

I  of  deposit,  Miller's  check,  and  then  the  money,  aggregat- 

500,  were  placed  to  the  defendant's  credit  in  the  bank,  and 

!itly  drawn  out  by  the  defendant,  and  his  account  was  closed.  ' 

tactions  in  the  banking  house,  as  here  outlined,  were  testi- 

j  the  cashier  of  the  banking  house,  and  were  not  disputed.  -^ 

St  question  is  whether  this  evidence  is  sufficient  to  sustain  ||r 

g  of  the  jury  that  the  defendant  received  this  $30,500.     It  is  ,      ^ 

ly  the  defendant  that,  the  money  having  been  deposited  by  *'" 

■  handed  over  to  the  banking  house  for  the  purpose  of  be- 

iited  for  his  account,  there  was  thereby  created  between  the 

louse  and  Miller  the  relation  of  debtor  and  creditor,  and  that 

sfer  was  not  a  receipt  of  the  stolen  property,  within  the  pro- 
section  550  of  the  Penal  Code ;  but  it  is  entirely  clear  that  •  *  ' 

i  no  deposit  of  the  money  by  Miller  by  which  the  title  to 

y  vested  in  the  bankers,  and  Miller  became  a  creditor  to 

:rs  for  the  amount.    The  money  was  delivered  to  the  re- 

ller  to  be  counted;  and,  pending  the  counting  of  the  mon- 

sposition  was  to  be  determined  by  Miller.     He  would  have  ^ 

tied  to  receive  back  at  any  time  before  it  was  finally  de-  ^» 

1  the  defendant  the  identical  money  which  was  in  the  hands 

ler  of  the  banking  house.    He  never  parted  with  his  title  to 

{  until,  with  his  consent,  it  was  transferred  to  the  defendant, 

im  deposited  with  the  bankers.    When  the  defendant  made 

eposit  slip  which  placed  this  money  to  his  credit,  and  that  • 

received  by  the  banking  house  with  the  money,  whether  it 

le  defendant's  actual  custody  or  not,  he  then  received  the 

lich  prior  to  that  time  had  been  in  possession  of  Miller,  and 

ted  it  to  his  own  use. 

50,  I  think,  entirely  clear  that,  when  the  defendant  received 

;y,  he  received  it  with  knowledge  that  it  had  been  acquired 
in  the  manner  described.  He  had  been  Miller's  legal  ad- 
some  weeks  before  the  final  catastrophe.  He  advised  with 
to  the  course  to  be  adopted  when  his  scheme  should  col- 

e  went  with  Miller  to  the  banking  house  to  enable  him  to 

the  amount  on  deposit.    While  there  he  received  from  Mil-  ^. 

lount  exceeding  $140,000,  besides  a  large  amount  of  bonds 

securities,  and  then  aided  Miller  in  his  escape.  That  the 
had  full  knowledge  of  the  situation,  and  the  method  by  ,^ 

Her  had  obtained  this  money,  is  abundantly  proved  by  un- 

:ed  evidence;   and  his  subsequent  acts  in  relation  to  this 

id  property  received  from  Miller,  and  his  failure  to  pay  any 

r  to  the  receiver  appointed  by  the  Supreme  Court,  or  to  the 

n  bankruptcy,  as  Miller's  money,  justifies  the  inference  that 

y  was  received  with  the  intention  of  preventing  its  being  ap- 

ie  discharge  of  Miller's  obligations.    And  such  subsequent 

;ompetent  as  characterizing  the  knowledge  and  intent  with 

:  money  or  property  was  received.    No  man  who  had  in- 
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nocently  received  a  sum  of  money  under  these  circumstan 
have  hesitated  to  restore  the  money  to  its  lawful  owners. 

Another  question  that  should  be  noticed  is  the  claim  by  c 
the  defendant  that,  as  Miller  was  an  accomplice,  his  testim 
only  be  received,  as  against  the  defendant,  when  corrobora 
dependent  testimony.  As  I  understand  the  claim  of  th 
counsel  for  the  defendant,  it  is  that  all  the  testimony  of  '. 
corroborated  by  independent  testimony  must  be  excluded 
mining  whether  or  not  there  was  evidence  which  justifiec 
viction.  It  is  doubtful  whether  Miller  can  be  said  to  be  i 
plice.  The  crime  charged  is  that  defendant  received  th 
which  had  been  stolen  by  Miller,  with  knowledge  that  it 
stolen.  Was  Miller  an  accomplice  in  the  act  of  the  defenc 
ceiving  this  money  ?  He  was  the  thief  who  had  stolen  it,  a 
delivered  it  to  the  defendant.  It  was  the  act  of  the  defenc 
ceiving  the  money  with  a  guilty  knowledge  that  constituted 
and,  whether  he  received  it  from  the  thief  or  from  any  or 
was  guilty;  and  I  do  not  see  how,  strictly  speaking,  Mil 
livering  the  property  to  the  defendant,  became  an  accon 
the  defendant  in  the  crime  which  consisted  in  the  rece 
money. 

Assuming,  however,  that  Miller  was  an  accomplice,  it  do 
low  that  all  of  Miller's  testimony,  except  that  which  is  cor 
is  to  be  disregarded  in  determining  the  question  of  the  d 
guilt  or  innocence.     The  section  of  the  Code  of  Criminal 
upon  which  the  defendant  relies  is  section  399,  which  proi 

"A  conviction  cannot  be  hnd  ujwn  the  testimony  of  an  aecomj 
he  be  corroborated  by  such  other  evidence  as  tends  to  connect  thi 
with  the  commission  of  the  crime." 

This  is  a  very  different  proposition  from  that  insisted 
counsel  for  the  defendant.  The  testimony  of  Miller  as  to  t 
by  which  he  obtained  this  money  was  corroborated  by  sc 
victims  and  those  in  his  employ,  and,  if  it  was  necessary  t< 
rate  his  evidence  in  this  respect,  such  corroboration  was  ar 
crime  was  receiving  this  money,  knowing  it  to  be  stolen, 
defendant  received  the  money  is  clearly  established  by  s 
evidence.  He  received  it  under  such  circumstances,  and  a 
lation  to  it  in  such  a  way,  as  itself  would  corroborate  the 
of  Miller  as  to  his  knowledge  of  the  method  by  which  the  1 
been  obtained ;  and  writh  the  further  evidence  that  he  had 
ler's  legal  adviser,  and  had  been  present  on  several  occasii 
premises  where  the  money  was  received,  there  was  suflSci< 
roborate  Miller's  testimony  that  the  defendant  had  been  ir 
Miller  of  the  whole  scheme,  and  was  actively  aiding  him 
deavor  to  escape  criminal  responsibility  for  his  acts.  As 
in  People  v.  O'Farrell,  175  N.  Y.  323,  67  N.  E.  588: 

"The  corroboration  must  be  of  a  character  and  quality  whl( 
prove  the  defendant's  guilt  by  connecting  him  with  the  crime, 
evidence  fairly  tending  to  show  such  connection,  so  that  the  con 
not  rest  entirely  upon   the  evidence  of  the  accomplice,  then  t 
whether  the  evidence  is  a  sutficlent  corroboration  to  induce  the 
against  the  defendant  is  for  them  to  determine." 
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he  defendant's  connection  with  the  crime  was  substantially 
y  independent  evidence,  and  there  is  no  reasonable  doubt  of 

ily  remaining  question  is  whether  there  was  any  error  com- 
rhich  would  require  us  to  reverse  such  conviction.  The 
the  charge  to  the  jury,  after  reading  section  550  of  the  Penal 
Id  the  jury  that  the  questions  they  were  to  determine  were 
ler  any  property  had  been  wrongfully  appropriated  in  such 
r  as  to  constitute  larceny ;  (2)  did  the  defendant  receive  the 
jwing  it  to  have  been  stolen ;  and  (3)  did  he  receive  it  with  a 

intent  ?  The  jury,  at  the  request  of  the  defendant,  were  spe- 
nstructed  that,  before  they  could  convict  the  defendant,  they 
1  that  the  said  sum  of  $30,500  was -stolen  by  William  F.  Mil- 
md,  that  the  sum  of  $30,500  so  stolen  by  William  F.  Miller 
ived  by  the  defendant;  and,  third,  that,  at  the  time  the  de- 
eceived  the  said  sum  of  $30,500,  he  actually  took  it  into  his 
)n  for  the  purpose  of  claiming  ownership  in  the  identical 
/hich  had  been  stolen  by  said  Miller;  fourth,  that  at  the 
received  the  identical  money,  the  proceeds  of  the  larceny 
:d  by  said  Miller,  the  defendant  knew  that  the  said  money 
I  stolen.  This  certainly  was  as  specific  and  as  favorable  to 
idant  as  was  justified,  and  the  subsequent  requests  to  charge, 
e  court  refused  in  the  language  requested,  even  though  some 
requests  contained  correct  legal  propositions,  in  view  of  this 
instruction,  were  not.  improperly  refused.  A  judge  is  not 
»  reiterate  instructions  to  the  jury  that  he  has  distinctly  giv- 

court,  also,  at  the  request  of  the  defendant,  expressly  char- 
the  various  other  acts  of  the  defendant  which  had  been  tes- 
such  as  the  advice  that  it  was  alleged  he  had  given  Miller, 
receipt  by  the  defendant  of  the  other  sums  of  money,  or 
hat  the  defendant  made  of  this  money  after  he  had  received 
I  not  justify  the  conviction  of  the  defendant.  Taking  the 
s  a  whole,  with  the  requests  made  by  the  defendant  which 
t  charged,  the  case  was  presented  to  the  jury  in  a  way  that 
to  the  defendant  all  of  the  rights  which  the  law  gave  him; 
/iew  of  the  instructions  given,  it  is  clear  that  the  jury  ex- 
ound  from  the  evidence,  which,  we  think,  clearly  justified 
ling,  that  the  essential  acts  required  by  the  statute  to  consti- 
crime  were  proved,  and  that  the  defendant  was  guilty, 
are  scattered  through  this  record  many  exceptions  to  evi- 
jrae  of  which  are  relied  upon  by  the  defendant.  They  have 
examined,  but  there  are  none,  we  think,  that  would  justify  a 
of  the  judgment.  The  testimony  that  was  given  by  Mr. 
:he  district  attorney  of  Kings  county,  who  conducted  the 
ion  against  Miller,  consisted  entirely  of  a  conversation  that 
vith  the  defendant  after  Miller's  escape,  and  before  he  re- 
The  defendant  at  that  time  represented  himself  to  the  dis- 
rney  as  Miller's  counsel,  and  the  discussion  was  in  relation 
's  whereabouts,  with  an  intimation  from  Mr.  Clarke  to  the 
t  that  the  defendant  might  be  considered  as  an  accomplice. 

think  that  this  testimony  can  be  said  to  be  incompetent. 
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The  question  that  the  jury  had  to  determine  was  as  to  the  defendant's 
knowledge  of  the  methods  by  which  Miller  had  obtained  this  money 
which  he  had  turned  over  to  the  defendant.  Any  declarations  or  ad- 
missions of  the  defendant  in  relation  to  Miller's  methods  by  which  he 
obtained  the  money  were  competent  evidence  as  to  that  knowledge, 
and,  although  this  conversation  may  have  had  but  slight  relevancy 
upon  this  question,  it  was  not,  I  think,  incompetent.  As  the  testi- 
mony was  of  a  conversation  with  the  defendant,  the  only  objection 
to  it  would  be  that  it  was  immaterial.  It  would  not  justify  us  in  re- 
versing the  judgment.  I  do  not  consider  it  necessary  to  discuss  the 
other  exceptions  to  rulings  upon  the  admission  or  rejection  of  evi- 
dence, as  I  am  satisfied  that  none  of  the  rulings  about  which  there  is 
a  question  could  possibly  have  injuriously  affected  the  defendant. 

I  have  thus  stated  the  reasons  which  have  satisfied  us  that  this 
conviction  should  be  sustained,  without  specifically  answering  all  of 
the  objections  of  counsel  for  the  defendant.  The  size  of  this  record 
and  the  length  of  the  defendant's  argument  would  preclude  an  an- 
swer to  all  the  arguments  submitted  by  the  defendant,  within  the  rea- 
sonable limitation  of  an  opinion.  We  think,  however,  enough  has 
been  said  to  indicate  our  views  upon  the  main  questions  presented ; 
and  as,  upon  the  whole  case,  we  are  satisfied  that  no  error  was  com- 
mitted which  would  justifv  a  reversal  of  the  conviction,  it  follows 
that  the  judgment  appealed^  from  must  be  affirmed. 

VAN  BRUNT,  P.  J.,  and  PATTERSON  and  LAUGHLIN,  JJ., 
concur.    HATCH,  J.,  concurs  in  result 


(02  App.  Dlv.  107.) 

LE  DUC  ▼.  NEW  YORK  CENT.  &  H.  B.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Third  Departnient    March  2,  1904) 

1.  RAII.B0AD8— ElIXINO  PeBSOR  OR  TRACK— LICENSE. 

On  the  Issue  whether  a  railway  company  had  assented  to  the  nee  of  a 
path  across  Its  track,  it  was  shown  that  on  one  side  of  the  track,  where 
the  path  entered  defendant's  right  of  way,  there  had  been  left  an  opeu- 
Ing  in  the  railroad  fence  about  two  feet  wide,  and  that  on  the  opposite 
side  of  the  right  of  way  the  fence  had  been  allowed  to  be  down.  There 
was  no  way  of  reaching  the  path  without  trespassing  on  the  lands  of 
others.  There  was  no  extensive  use  of  the  path  shown.  Held  not  to 
Bhow  an  acquiescence  amounting  to  a  license,  so  as  to  impose  on  the  com- 
pany the  duty  of  using  reasonable  care  in  running  its  trains  so  as  to 
protect  persons  using  the  path. 

2.  Samb— Tbebpasseb. 

A  person  on  a  railroad  track  a  distance  from  a  path  used  by  the  public 
with  the  acquiescence  of  the  company,  and  who  was  not  going  toward  the 
opening  in  the  railroad  fence  where  the  path  entered  the  right  of  way,  is 
a  trespasser,  and  the  company  is  liable  only  in  case  of  willful  misconduct 
resulting  in  bis  injury. 

8.  Same— CoNTRiBUTOBY  Xeqligence. 

Where,  in  an  action  against  a  railway  company  for  negligently  klllina 
a  person  on  its  tracks,  it  appeared  that  tlie  decedent  was  a  boy  about  in 
years  old.  as  bright  as  the  average  boy  of  that  age,  with  fair  bearing  and 
good  eyesight ;  that  he  waa  familiar  with  the  locality ;  that  the  app/'oach- 
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tag  train  wae  In  plain  view  for  Beveral  hundred  feet  at  the  time  he  went 
on  the  track — be  was  guilty  of  contributory  negligence,  though  there  was 
evidence  that  he  looked. 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  Louis  Le  Due,  as  administrator  of  Louis  A.  Le  Due, 
deceased,  against  the  New  York  Central  &  Hudson  River  BLailroad 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

William  P.  Rudd,  for  appellant. 
Mark  Cohn,  for  respondent. 

CHESTER,  J.  The  plaintiff's  intestate,  a  boy  over  lo  years  of 
age,  was  struck  by  a  locomotive  drawing  a  passenger  train  running 
southerly  on  the  defendant's  single-track  railroad  in  the  southerly 
outskirts  of  the  city  of  Cohoes,  while  he  was  crossing  such  track,  and 
was  killed.  The  plaintiff  has  received  a  verdict  for  the  resulting  dam- 
ages to  the  next  of  kin,  and  from  the  judgment  entered  thereon  the 
defendant  has  appealed. 

The  contention  of  the  plaintiff  is  that  the  place  where  the  deceased 
was  crossing  was  a  path  or  traveled  way  across  the  railway  track, 
which  the  defendant  had  permitted  the  public  to  use  for  many  years 
for  their  convenience  in  crossing  at  that  point.  While  it  is  in  the 
limits  of  the  citv,  it  is  in  the  outskirts  thereof,  and  it  is  sparsely  set- 
tled thereabouts,  especially  on  the  westerly  side  of  the  track,  where 
it  is  open  country,  composed  of  farm  lands.  Between  the  defendant's 
depot  in  Cohoes  and  the  southerly  boundary  of  the  city  there  is  no 
street  crossing  the  defendant's  track  except  Columbia  street,  and 
that  is  not  a  grade  crossing.  The  track  between  these  points  is  en- 
tirely upon  the  defendant's  right  of  way.  The  train  was  running  at 
a  speed  of  20  to  25  miles  an  hour.  On  the  east  side  of  the  defend- 
ant's right  of  way,  at  the  point  in  question,  there  is  located  a  soap  fac- 
tory. On  the  west  side  of  the  right  of  way,  somewhat  southerly  from 
the  soap  factory,  is  a  frog  pond,  where  the  plaintiff's  intestate  and 
some  01  his  young  companions  had  been  playing  on  the  afternoon 
of  the  accident.  The  alleged  pathway  was  one  commencing  in  the 
west  line  of  the  defendant's  right  of  way  at  the  top  of  an  embankment 
a  considerable  distance  northerly  of  the  north  end  of  the  soapworks, 
and  at  a  point  over  400  feet  northerly  from  the  place  where  the  plain- 
tiff alleges  in  his  complaint  the  accident  happened,  and  then  leading 
down  the  embankment  to  and  across  the  track  to  the  easterly  side 
thereof,  then  along  that  side  of  the  track  southerly  to  the  southerly 
end  of  a  railroad  platform  at  the  soapworks,  then  down  a  steep  incline 
to  the  southerly  end  of  a  building  or  barn  south  of  the  soapworks, 
and  then  across  the  yard  of  the  soapworks  property  to  a  pubUc 
street. 

In  order  to  show  that  the  defendant  had  assented  to  the  use  of  this 
path  by  those  desiring  to  cross,  it  was  shown  that  on  the  westerly  side 
■of  the  track  at  the  point  where  the  path  enters  the  defendant's  right 
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of  way  there  had  been  left  an  opening  in  the  railroad  fence  about 
two  feet  wide,  with  a  post  upon  each  side,  to  which  the  defendant's 
wire  fence  on  each  side  was  attached.  There  was  also  evidence  that 
the  wire  fence  on  the  easterly  side  of  the  defendant's  right  of  way 
at  the  southerly  end  of  the  building  or  barn  had  been  allowed  to  be 
down  for  some  time,  so  that  access  to  the  track  was  not  prevented 
by  the  fence  at  that  point,  and  that  for  a  considerable  period  employes 
at  the  soap  factory  and  others  had  gone  on  the  defendant's  right  of 
way  at  these  places,  and  crossed  its  track  there.  From  this  it  is  ar- 
gued that  the  defendant  had  acquiesced  in  the  public  use  of  this  place 
as  a  crossing  to  such  an  extent  as  amounts  to  a  license  for  such  use, 
and  which  imposed  a  duty  upon  the  company  as  to  all  persons  so 
crossing  to  use  reasonable  care  in  the  running  of  its  trains,  so  as  to 
protect  persons  so  crossing  from  injury,  under  the  doctrine  laid  down 
in  the  case  of  Swift  v.  Staten  Island  R.  R.  Co.,  123  N.  Y.  645,  25  N.  E. 
378,  and  kindred  cases.  But  to  hold  that  doctrine  with  respect  to  the 
facts  proven  in  this  case  would  put  the  burden  upon  every  railway 
company  to  give  some  warning  of  the  approach  of  its  trains  at  every 
point  upon  its  right  of  way  wherever  people  were  accustomed  to  cross 
it,  whether  as  licensees  or  trespassers.  I  do  not  think  the  doctrine 
can  be  extended  to  apply  to  the  facts  proven  in  this  case.  Here  there 
is  no  alley,  public  place,  or  right  of  way  leading  up  to  the  defend- 
ant's right  of  way  at  either  of  the  places  where  it  is  shown  that  peo- 
ple entered  thereon  for  the  purpose  of  crossing,  as  has  been  the 
case  in  many,  if  not  most,  of  the  cases  where  the  doctrine  contended 
for  has  been  applied.  The  opening  in  the  fence  on  the  west  side  of 
the  right  of  way  led  to  an  open  field  or  pasture  lot.  The  place  where 
the  fence  was  down  on  the  east  side  of  the  right  of  way  led  to  the 
yard  of  the  soap  factory  property.  All  persons  crossing  the  track  at 
the  place  in  question  were  obliged  to  trespass  on  private  property  to 
get  on  the  right  of  way,  and  also  to  get  off,  in  whichever  direction 
they  were  proceeding.  The  cases,  too,  where  the  doctrine  has  been 
applied,  were  where  the  crossing  had  been  used  extensively,  noto- 
riously, and  with  the  knowledge  of  the  defendant.  Whatever  may 
be  said  of  the  use  of  the  opening  in  the  fence  on  the  west  side  of 
the  track,  which  was  evidently  left  for  the  convenience  of  those  going 
to  the  soap  factory,  and  of  the  use  of  the  path  leading  from  such  open- 
ing across  the  track  to  the  factory,  the  pi  oof  certainly  does  not  show 
an  extensive  or  notorious  use  by  those  entering  the  right  of  way  on 
the  easterly  side  through  the  yard  of  the  soap  factory.  The  pro- 
prietor of  the  factory,  who  must  be  presumed  to  have  as  much  knowl- 
edge of  the  situation  as  any  one,  testified  that  there  has  been  no  path 
leading  from  his  lot  up  to  the  railroad  track  since  1888,  and  upon 
the  plaintiff's  photograph  of  that  place  a  path  is  not  perceptible,  ex- 
cept it  may  be  to  the  eye  of  an  expert.  It  was  here  where  the  plain- 
tiff's intestate  entered  upon  the  right  of  way  to  return  to  the  frog 
pond  to  resume  his  play  with  his  companions  after  a  short  absence, 
when  in  crossing  the  track  he  was  killed.  The  path,  if  there  is  one, 
at  that  point,  does  not  lead  to  the  frog  pond,  but  up  along  the  rear  of 
the  buildings  upon  the  factory  property  to  a  point  near  the  south- 
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westerly  corner  of  the  railway  platform  at  the  factory.  If  there  is 
any  fact  indisputably  proven  in  this  case,  it  is  that  the  plaintiff's  in- 
testate was  not  crossing  the  defendant's  track  upon  this  alleged  path 
at  the  time  he  was  killed,  but  he  was  a  very  considerable  distance 
southerly  therefrom,  going  towards  the  frog  pond,  and  not  towards 
the  opening  in  the  fence  on  the  westerly  side  of  the  track,  where  the 
path  is  claimed  to  lead.  For  this  reason,  even  if  it  be  conceded  that 
the  defendant  owed  him  a  duty  had  he  been  upon  the  path,  he  was 
clearly  a  trespasser  where  he  was,  and  the  defendant  owed  him  no 
duty  of  active  vigilance,  and  would  only  be  liable  in  case  of  willful 
or  intentional  misconduct  resulting  in  his  injury.  No  evidence  justify- 
ing a  verdict  on  that  theory  was  given,  nor  was  the  cause  of  action 
based  or  tried  upon  that  theory. 

The  evidence  showed  also  that  the  plaintiff's  intestate  was  guilty  of 
contributory  negligence.  He  was  a  boy  of  lo  years  of  age,  as  bright 
as  the  average  boy  of  that  age,  with  fair  hearing  and  good  eyesight. 
Xo  claim  is  made  that  he  was  not  sui  juris.  There  was  a  spur  or 
side  track  leading  northerly  on  the  east  side  of  the  main  track  from 
a  switch  about  140  feet  south  of  the  southerly  end  of  the  railroad 
platform  at  the  factory  to  such  platform,  and  there  was  evidence  that 
a  box  car  was  standing  upon  this  spur  at  the  time  of  the  accident. 
Notwithstanding  this,  the  plaintiff  testified  that  from  the  point  where 
he.  said  he  saw  his  boy  look  both  ways  just  before  he  proceeded  to 
cross  the  tracks  he  could  see  about  500  feet  to  the  north.  An  en- 
gineering student  called  by  the  plaintiff  testified  that  from  the  posi- 
tion where  the  plaintiff  said  the  boy  was,  which  was  about  25  teet 
south  of  the  platform  of  the  soapworks,  and  allowing  that  the  boy's 
height  was  from  3  feet  5  to  3  feet  6  inches,  he  could  see  up  the  track 
280  feet  with  the  car  there  on  the  spur.  On  the  other  hand,  an  en- 
gineer sworn  for  the  defendant  testified  that,  standing  upon  the  bank 
10  or  12  feet  east  of  the  east  rail  opposite  the  frog  pond,  and  at  the 
place  where  it  was  alleged  in  the  complaint  the  deceased  was  crossing 
the  track  when  he  was  killed,  the  track  can  be  seen  for  a  distance  of 
775  feet  northerly,  and  that  a  box  car  standing  at  the  platform  of  the 
factory  would  not  at  all  obstruct  the  view  northerly  up  the  track  from 
that  point.  So  that,  even  upon  the  plaintiff's  testimony  alone,  which, 
in  view  of  the  testimony  of  the  defendant's  engineer,  is  as  favorable 
to  the  plaintiff's  case  as  it  could  well  be  made,  the  boy  had  an  un- 
obstructed view  of  the  track  in  the  direction  from  which  the  train 
was  coming  for  a  sufficient  distance  to  have  avoided  it  if  he  had  given 
any  heed  to  the  situation,  or  had  used  the  faculties  which  he  had. 
He  was  familiar  with  the  locality.  He  was  on  foot,  and  could  easily 
have  stopped.  It  was  daylight.  If  he  did  not  see  the  train  before  he 
reached  the  track,  it  was  by  reason  of  his  negligence.  If  he  did  see 
it,  his  going  on  without  stopping  was  an  act  of  gross  carelessness. 
Notwithstanding  the  evidence  that  the  boy  "looked,"  it  is  clear,  in 
view  of  the  other  facts,  that  there  was  a  failure  on  the  part  of  the 
plaintiff  to  establish  that  his  intestate  was  free  from  contributory  neg- 
ligence. McAuliffe  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  88  App.  Div.  356,  84 
N.  Y.  Supp.  607.  Upon  the  wnole  case  the  verdict  was  clearly  against 
the  evidence,  and  the  defendant's  motion  to  set  aside  the  verdict  for 
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that  reason  should  have  been  granted.    There  having  been  an  excep- 
tion to  that  denial,  the  defendant  is  entitled  to  a  reversal. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event. 


(92  App.  Div.  186.) 

MOORE  V.  PRUDBNTIAIi  INS.  CO.  OF  AMERICA. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  15,  1904.) 

1,  Life  Instjranot — Use  of  Liquor — Question  or  Fact. 

Whether  Insured  In  a  life  policy  used  liquor  "to  szoess"  within  tbe 
meaning  of  the  application  is  a  auestion  of  fact 

2,  Bakk— Bviderce. 

Where,  In  an  action  on  a  life  policy,  all  tbe  witneBses  had  seen  deceased 
Intoxicated,  and  it  was  shown  that  on  four  occasions  prior  to  making  ap- 
plication for  the  policy  he  had  been  arrested  for  and  pleaded  guilty  to 
public  intoxication,  and  had  been  unable  to  work  because  of  intozlcation, 
a  finding  that  a  representation  In  the  application  that  he  did  not  use  liq- 
uor to  excess  was  true  was  against  the  weight  of  the  evidence. 

Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  Charles  Moore,  as  administrator  of  Daniel  Wesley 
Moore,  against  the  Prudential  Insurance  Company  of  America. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

John  Foley,  for  appellant. 

Edgar  T.  Brackett,  for  respondent. 

HOUGHTON,  J.  The  plaintiff's  intestate  at  the  time  of  his  death 
held  two  policies  of  life  insurance  issued  by  the  defendant.  The  poli- 
cies were  for  small  amounts.  Application  for  the  first  was  made  on 
the  30th  of  November,  1901,  and  application  for  the  second  on  the 
20th  of  November,  1902.  In  each  application  the  insured  was  asked 
the  following  question :  "Have  you  ever  used  liquor  to  excess  ?"  to 
which  he  answered,  "No."  The  sole  defense  is  that  these  answers 
were  false.  To  establish  its  contention  the  defendant  proved,  that 
within  several  years  preceding  the  applications  for  the  policies  the 
insured  had  been  intoxicated  at  various  times.  The  insured  died  in 
April,  1903.  The  court  left  it  to  the  jury  to  say  whether  the  proofs 
showed  that  the  insured  habitually  used  intoxicating  liquor  to  ex- 
cess, and  by  their  verdict  they  have  found  in  the  negative.  The  de- 
fendant insists  that,  as  matter  of  law,  the  uncontradicted  instances  of 
intoxication  avoided  the  policies.  Whether  this  is  so  or  not  depends 
upon  the  interpretation  which  should  be  put  upon  the  language  of  the 
question.  Manifestly,  the  question  does  not  mean  a  single  or  inci- 
dental use  of  intoxicating  liquors.  The  inquiry  is  not  "did  the  in- 
sured ever  use  intoxicating  liquors  ?"  but  "to  what  extent  did  he  use 
them?"    The  expression  "to  excess"  is  equivalent  to  "excessively" 

H 1.  See  Insurance,  vol.  28,  Cent  Dig.  §{  1738,  1801,  2009. 
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nperately."  The  object  of  the  inquiry  also  throws  light  on 
ling  of  the  language.  It  was  not  of  such  importance  to  the 
it,  in  determining  whether  it  would  accept  the  risk,  to  learn 
the  applicant  had  ever  tasted  intoxicating  liquors,  or  allowed 

0  become  intoxicated  on  one  or  more  occasions,  as  it  was  to 

1  whether  or  not  the  insured  was  of  temperate  habit  and  did 
tually  indulge  in  the  use  of  intoxicants.  Interpreting  the 
in  this  manner — as  we  think  we  must — it  became  a  question 
ather  than  one  of  law,  as  to  whether  the  insured  had,  prior  to 
cations,  habitually  used  intoxicating  liquors  to  excess,  or  ex- 
,  or  intemperately.  Van  Valkenburgh  v.  American  Popular 
jrance  Company,  70  N.  Y.  605 ;  McGinley  v.  United  States 
irance  Co.,  jj  N.  Y.  496 ;  Meacham  v.  New  York  State  Mu- 
efit  Association,  120  N.  Y.  237,  24  N.  E.  283;  Northwestern 
irance  Co.  v.  Muskegon  Bank,  122  U.  S.  501,  506,  7  Sup.  Ct. 
L.  Ed.  hoc;  Mowry  v.  Home  Life  Insurance  Company,  9 

^• 

e  motion  for  a  new  trial  should  have  been  granted  on  the 
hat  the  verdict  was  against  the  weight  of  evidence  as  to  such 
ate  and  habitual  excesses.  All  of  the  witnesses  sworn  on 
es,  except  the  defendant's  solicitors,  had  seen  the  insured 
ed  on  one  or  more  occasions.  On  four  occasions  prior  to 
ipplication  he  had  been  arrested  for  public  intoxication,  and 
1  the  lockup  over  night,  or  for  several  hours;  and  three 
;  least,  pleaded  guilty  on  being  arraigned  before  the  police 
te.  At  another  time  he  was  unable  to  complete  work  which 
olicited  because  of  his  intoxicated  condition,  and,  on  prom- 
form,  was  re-engaged.  With  no  further  explanation  of  this 
acts  than  appeared,  the  finding  of  the  jury  was  not  justified, 
notion  should  have  been  granted. 

lent  and  order  reversed,  and  new  trial  granted,  with  costs  to 
llant  to  abide  the  event.    All  concur ;  CHASE,  J.,  in  result. 


Dlv.  382.) 

HUTCHINSON  et  al.  v.  SIMPSON  et  al. 

le  Court  Appellate  Division,  First  Department.     March  18,  1904) 

lATioNs — Secbitt  Pbofit  of  Pbomotebs— Rights  of  Stockholdebs— 

[JNTING. 

lellants  obtained  options  on  a  large  number  of  malting  properties, 
«t  out  to  organize  a  corporation  with  capital  sufficient  to  acquire 
They  caused  blank  contracts  In  the  form  of  a  letter  addressed  to 
selves  to  be  sent  to  capitalists  for  subscription.  The  letter  recited: 
1  of  the  undersigned  agrees  to  take  the  number  of  shares  set  op- 
)  his  signature  hereto,  of  preferred  stock  and  one-half  that  number 
ares  of  the  common  stock  of  a  company  to  be  organized  to  manu- 
re and  deal  in  malt  with  a  capital  of  $30,000,000,  one-half  thereof  7 
■ent  cumulative  preferred  stock  and  the  remainder  common  stock, 
0  pay  therefor  the  amount  likewise  set  opposite  his  signature  to"  a 
In  trust  company,  "as  and  when  called  for  by  the  trust  company, 
expected  that  of  the  capital  aforesaid  all  but  two  and  a  half  millions 
ef erred  and  one  and  one-fourth  million  dollars  of  common  stock  to 
served  In  the  treasury  for  farther  corporate  uses  will  be  Issued  In 
N.Y.S.— 24 
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acquiring  certain  malt  properties  on  which  you  and  your  associates  con- 
trol options  (or  other  value  as  you  may  determine  in  lieu  of  any  thereof 
that  may  not  be  acquired)  and  for  working  capital  and  tl»t  a  part  of  the 
stock  so  to  be  issued,  to-wit,  $9,000,000  of  preferred  and  four  and  a  half 
million  of  common,  heretofore  underwritten,  will  be  sold  on  the  terms 
above  stated,  deliverable  when  and  If  issued."  The  object  was  consum- 
mated and  the  contract  carried  out  but  after  the  allotment  of  stock  there 
remained  with  the  trust  company  $500,000  of  preferred  stock  and  $7,- 
740,000  of  stock  which  was  not  required  or  used  in  procuring  the  plants- 
or  furnishing  the  working  caj)ital,  all  of  which  appellants,  without  dis- 
closing to  the  subscribers  or  to  the  company,  and  not  being  subscribers  to 
the  shares  of  stock  of  the  company,  nor  having  invested  any  money  in  tbe 
enterprise,  directed  the  trust  company  to  deliver  to  them,  and  which  they 
received  and  appropriated  to  thefi:  own  use.  Held,  that  an  action  predi- 
cated on  the  contract  to  compel  the  appellants  to  account  for  and  turn 
over  to  the  corporation  the  stock  so  appropriated,  which  was  alleged  to  be 
a  secret  profit  made  by  appellants  at  the  expense  of  the  corporation,  doe» 
not  lie  at  the  suit  of  stockholders  who  were  not  signers  of  the  contract, 
and  wherein  neither  the  subscribers- nor  the  corporation  were  seeking  & 
rescission  of  tbe  contract 
Hatch  and  Laughlin,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Archibald  A.  Hutchinson  and  another  against  John  W. 
Simpson  and  others.  From  an  interlocutory  judgment  overruling: 
the  demurrer  to  complaint,  defendants  appeal.     Reversed. 

See  77  N.  Y.  Supp.  197;  79  N.  Y.  Supp.  1134. 

This  action  was  brought  by  tbe  plaintifTs,  as  stockholders  of  the  American- 
Malting  Company,  a  New  Jersey  corporation,  to  require  the  defendants,  other 
than  the  American  Malting  Company,  to  account  to  that  company  for  secret 
profits  alleged  to  have  been  realized  by  them  as  promoters  of  the  company. 

Tbe  complaint,  in  substance,  avers  that  the  plaintiffs  are  stockholders  in- 
the  defendant  company,  which  is  a  corporation  organized  and  existing  under 
the  laws  of  New  Jersey,  with  its  principal  place  of  business  in  tlie  city  of 
New  York.  That  at  the  time  herein  mentioned  John  G.  Moore  and  tbe  de- 
fendants Grant  B.  Schley,  Elverton  R.  Chapman,  Henry  6.  Timma'man,  and: 
George  F.  Casilear  were  copartners  engaged  in  business  as  bankers  and 
stockholders  in  New  York  City,  under  the  firm  name  of  Moore  &  Schley,, 
and  that  the  defendant  Caspar  H.  Elcks  was  an  employe  of  said  Ann,  and 
that  the  said  defendants  committed  the  acts  hereinafter  set  forth.  That  the 
said  John  G.  Moore  died,  and  John  W.  Simpson  and  Thomas  Thacher  were 
duly  appointed  his  executors,  and  made  parties  defendant  in  their  repre- 
sentative capacity.  That  all  the  acts  herein  set  forth  were  done  in  the  city 
of  New  York,  and  all  of  the  defendants  and  the  plaintiff  McEIheny  are  resi- 
dents of  said  city. 

That  said  malting  company  was  Incorporated  on  or  about  tbe  27th  day 
of  September,  1897,  with  an  authorized  capital  of  $30,000,000,  one  half  of 
which  was  and  still  is  preferred  stock  and  the  other  half  common  stock,  and 
which  is  stiU  divided  into  150.000  shares  of  preferred  stock  of  the  par  value 
of  $100  per  share,  and  150,000  shares  of  common  stock  of  the  par  value  of 
$100.  That  said  defendant  company  was  incorporated  for  the  purpose  of 
making  for  said  Moore  &  Schley  a  secret  profit  upon  certain  options  which 
they  held  upon  other  malting  properties.  That  the  attorneys  who  prepared 
the  articles  of  lncorix>ratlon  of  said  defendant  company  were  Messrs.  Simp- 
son, Thacher  &  Barnum,  of  New  York  City.  That  the  Incorporators  of  said 
corporation  were  Hamilton  H.  Durand,  John  J.  Treacy,  and  Frederick 
Dwigbt,  all  of  whom  were  at  the  times  hereinafter  referred  to  employes  in- 
the  otfice  of  the  firm  of  Simpson,  Thacher  &  Barnum,  which  latter  firm  at 
all  times  acted  as  the  attorneys  for  Moore  &  Schley. 

That  immediately  prior  to  the  Incorporation  <a  said  company,  and  In- 
furtherance  of  their  scheme  to  make  a  large  secret  pn^t  to  tliemselves,  they 
procured  options  upon  about  25  malting  plants  situate  throughout  tbe  United. 
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States,  and  caused  said  options  to  be  taken  In  tbe  name  of  one  Elcks,  tbeir 
employe,  for  their  beueflt.  Tliat  the  taking  of  these  options  In  tbe  name 
cf  said  £ick8  was  to  make  it  appear  to  the  public  that  Moore  &  Scbley,  in 
xecuring  tbe  options,  were  acting  with  an  Independent  third  party.  Tbat 
in  furtherance  of  tbe  scbeme  aforesaid,  the  said  firm  of  Moore  &  Scbley 
Inrlted  tbe  public  to  subscribe  to  the  capital  stock  of  said  company  for  the 
purpose  of  securing  tbe  cash  requisite  for  the  purchase  of  the  said  malting 
plants  and  working  capital.  Tbat  as  a  result  thereof  a  large  number  of 
persona  signed  subscriptions  to  take  $9,000,000  par  value  of  the  preferred 
stock  of  said  corporation,  and  $4,000,000  par  value  of  tbe  common  stock  of 
said  corporation,  and  agreed  to  pay  therefor  the  sum  of  19,000,000.  That 
the  aforesaid  subscriptions  provided  all  the  money  necessary  to  procure  said 
options  and  to  purchase  said  plants  and  to  provide  said  working  capital,  and 
that  said  Moore  &  Schley  were  not  one  of  said  subscribers.  That  In  further- 
ance of  said  scheme  the  said  Moore  &  Schley  procured  additional  subscrip- 
tions to  the  capital  stock  of  said  defendant  company,  which  at  tbat  time 
was  about  to  be  incorporated  from  tbe  owners  of  said  malting  plants,  amount- 
big  to  $3,000,000,  par  value,  of  tbe  preferred  stock,  and  $l,noo,000  <yt  tbe 
common  stock  of  said  corporation.  Tbat  said  last-mentioned  subscriptions 
were  paid  for  by  said  subscribers  conveying  to  said  defendant  company  the 
malting  plants  herein  referred  to.  That  the  subscriptions  first  above  men- 
tioned, amounting  to  $9,000,000  preferred  and  $4,500,000  of  tbe  common  stock 
of  tbe  defendant  company,  were  in  the  form  of  a  letter  addressed  to  Moore 
&  Schley,  and  were  made  by  tbe  subscribers  upon  tbe  condition  and  agree- 
ment that  all  of  the  stock  of  the  defendant  corporation  issued  would  be 
iised  by  said  Moore  &  Schley  and  their  associate.  Kicks,  for  acquiring  said 
malting  plant  upon  which  said  firm  of  Moore  &  Schley  had  options,  and  for 
working  capital,  and  for  no  other  ptirposes.  That  the  reason  said  subscrip- 
tions were  made  In  the  form  of  a  letter  as  aforesaid  was  because  at  tbat 
time  tbe  defendant  company  had  not  been  incorporated.  That,  as  a  result 
of  all  of  said  subscriptions,  $12,000,000  of  tbe  preferred  stock  and  $6,000,000 
of  tbe  common  stock  of  the  defendant  company  were  subscribed  for  by  other 
persons,  other  than  the  defendants,  immediately  preceding  tbe  incorporation 
of  the  defendant  company,  and  tbat  the  stock  so  called  for  was  issued  pre- 
vious to  November  1,  1807,  and  the  $9,000,000  proceeds  of  the  sale  of  tbe 
same  as  aforesaid  was  all  that  was  necessary  to  procure  tbe  said  malting 
plants  and  provide  a  working  capital,  and  was  all  tbat  was  used  by  Moore 
&  Scbley  therefor. 

That  In  furtherance  of  said  scheme  Moore  &  Scbley  then  immediately 
caused  said  company  to  be  incorporated,  and  employed  the  Guaranty  Trust 
Company  of  New  York  to  take  charge  of  the  collection  of  said  subscriptions, 
and  distributing  the  money  so  received,  and  distributing  tbe  stock  to  which 
said  subscribers  were  entitled  by  virtue  of  said  subscriptions.  Tbat  all  of 
said  subscriptions  except  those  made  by  the  owners  of  said  malting  plants 
were  made  payable  to  said  trust  company,  which  company  did  collect  and 
receive  tbe  money  called  for  by  said  subscriptions,  and  did  disburse  said 
moneys,  and  did  distribute  said  stock  as  aforesaid. 

Tbat  in  furtherance  of  said  scheme  said  InctMporators  held  their  first 
meeting  and  elected  five  directors,  all  of  whom  were  either  employes  of 
Moore  &  Schley  or  Simpson,  Thacher  &  Bamum,  and  tbat  tbe  entire  organ- 
ization of  tbe  corporation  was  la  tbe  absolute  control  of  said  Moore  &  Scbley 
and  Simpson,  Thacher  &  Bamum. 

'That  in  furtherance  of  said  scheme  tbe  said  board  of  directors  entered 
into  a  contract  with  the  defendant  Kicks  to  have  said  malting  plants  con- 
veyed to  the  defendant  corporation  and  furnish  a  working  capital  of  $2,070,- 
000,  and  on  Its  part  the  said  defendant  company  agreed  to  issue  to  said 
Eicks,  or  his  order,  preferred  stock  in  tbe  amount  of  $12,500,000  par  value 
and  common  stock  in  the  amount  of  $13,740,000  par  value.  That,  at  tbe 
time  such  contract  was  entered  into,  the  said  Kicks  merely  had  optlcms  upon 
said  malting  plants,  and  had  nothing  to  convey.  Tbat  tbe  expenses  ci  se- 
eming said  options  were  small,  and  that  they  were  paid  out  of  the  said 
$9,000,000  paid  by  the  subscribers  as  aforesaid.  That  tbe  said  malting  plants 
were  conveyed  directly  to  the  defendant  company,  and  tbat  tbe  defendant 
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company,  in  fulfillment  of  tbe  contract  aforesaid,  had  issued  to  said  Elcks 
126,000  shares  of  tbe  preferred  and  137,400  shares  of  tbe  common  stock  of 
said  company. 

That  In  furtherance  of  said  scheme  said  Moore  &  Schley  ordered  the  said 
trust  company  to  Isisue  the  stock  as  aforesaid  described,  and  the  defendant 
Eldia  placed  In  its  possession  the  said  125,000  stiares  of  preferred  stock,  and 
the  137,400  shares  of  common  stock,  which  had  been  issued  by  tbe  president 
and  treasurer  of  said  defendant  company  to  said  Kicks  as  aforesaid.  That 
said  trust  company  carried  out  said  instructions,  and  disbursed  said  $9,000.- 
000  to  pay  for  the  said  plants  and  to  provide  a  vrorking  capital  of  $2,070,000 
for  defendant  company,  and  distributed  to  said  subscribers  of  said  stock 
120.000  shares  of  preferred  and  60.000  shares  of  the  common  stock  of  said 
defendant  company.  That  no  further  or  other  stock  was  needed  or  used 
by  the  defendants  or  any  one  else  to  acquire  said  options,  malting  plants, 
and  the  working  capital,  and  there  remained  in  the  possession  of  the  said 
trust  company  5,000  shares  of  the  preferred  stock  and  77,400  shares  of  tbe 
common  stock  of  said  defendant  company.  That,  as  said  last-mentioned  shares 
of  stock  were  not  needed,  they  should  have  been  returned  to  the  treasury 
of  the  defendant  company.  Instead,  however,  of  returning  said  stock  to 
tbe  treasury  of  the  defendant  company,  tbe  said  trust  company  did,  under 
the  directions  of  said  Moore  &  Schley  and  Eicks,  deliver  the  said  5,(>no 
shares  of  preferred  and  77,400  shares  of  common  stock  to  the  said  John  G. 
Moore  and  the  defendants  Schley,  Chapman,  Tlmmerman,  Casilear,  and 
Eicks,  who  received  the  same  and  appropriated  the  same  to  their  own  use, 
and  have  never  paid  anything  therefor. 

That  the  said  defendant  company  has  not,  nor  have  its  stockholders,  rati- 
fied the  issuance  or  appropriation  of  said  last-mentioned  stodc,  and  that  it 
was  done  without  their  knowledge  or  consent 

That  in  furtherance  of  said  scheme  said  Moore  &  Schley  caused  directors 
to  resign,  and  they  were  elected  in  their  places,  and  that  the  defendant 
Chapman,  at  their  instigation,  was  elected  treasurer,  and  contlnned  in  ofllce, 
at  a  satary  of  $8,000  per  year. 

That  in  furtherance  of  said  scbeme  the  said  Moore  &  Schley  caused  the 
said  defendant  company  to  pay  for  two  years'  quarterly  dividends  of  1% 
per  cent,  each  upon  the  preferred  stock  of  said  defendant  company,  regard- 
less of  the  fact  of  whether  tlie  said  defendant  company  had  made  any  sur- 
plus earnings.  That  said  dividends  amounted  to  $1,856,000,  and  that  the 
net  earnings  of  said  defendant  company  did  not  exceed  during  that  time 
$700,000.  That  as  a  result  of  paying  said  illegal  dividends  the  preferred 
stock  of  said  defendant  corporation  sold  at  public  sale  as  high  as  $88  per 
share,  and  the  common  stock  at  $38  per  share.  That  as  a  result  thereof 
the  public,  believing  that  the  defendant  company  was  fully  earning  such 
dividends,  bought  large  amounts  of  stock,  including  stock  which  said  Moore 
&  Schley  had  received  as  aforesaid,  and  there  are  now  at  least  1,400  stock- 
holders In  said  corporation. 

That  as  a  further  result  the  working  capital  was  dissipated,  and  the  com- 
pany did  not  have  sulliclent  funds  with  which  to  pay  its  floating  debt,  a 
large  portion  of  which  floating  debt  was  called  loans ;  and  as  a  further  result 
the  defendant  company's  credit  became  so  low  that  new  loans  could  not  be 
obtained,  and  legal  proceedings  threatening  immediate  insolvency  became 
Imminent.  That  as  a  result,  and  to  procure  the  necessary  working  capital, 
the  defendant  company  was  compelled  to  issue,  and  did  issue,  $4,000,000  of 
flrst-mortgage  6  per  cent  15-year  gold  bonds  at  a  discount  of  10  per  cent., 
and  a  large  portion  of  said  bonds  is  still  outstanding,  and  are  a  first  lien 
on  said  defendant  company's  property,  and  the  selling  price  of  the  stock  at 
puUic  sale  dropped  to  $19  per  share  for  preferred  and  to  $2.75  per  share  for 
common  stock. 

That  in  the  year  1898  the  defendant  company  purchased  additional  prop- 
erty for  which  it  paid  $1,940,000  of  par  value  of  the  preferred  and  $750,000 
of  the  common  stock  of  said  company,  and  that  nearly  all  of  said  last- 
mentioned  stock  was  Immediately  sold  by  its  purchasers,  through  the  said 
firm  of  Moore  &  Schley,  to  the  public  at  large  prices. 

That  these  plaintiffs  and  the  other  stockholders  did  not  learn  of  tiie  fore- 
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golns;  illegal  acts  until  late  in  tbe  spring  of  1901,  and  that  as  soon  as  tbey 
could  be  advised  by  counsel,  and  In  August,  1901,  tbe  plaintiffs  duly  de- 
manded of  tbe  defendant  company  and  Its  board  of  directors  that  tbe  de- 
fendant company  institute  the  necessary  legal  proceedings  against  said  firm 
of  Moore  &  Schley  to  make  them  account  to  the  defendant  company  for 
tbe  said  $500,000  of  preferred  stock  and  $7,740,000  of  common  stock  of  the 
defendant  company  which  said  Moore  &  Schley  had  retained  as  a  secret 
profit  as  aforesaid.  That  the  said  directors  and  said  defendant  company 
bare  neglected  and  refused  to  bring  said  action.  That  tbe  defendants  Simp- 
son and  Tbacher  are  members  of  the  law  firm  of  Keed,  Simpson,  Thacher 
&  Bamum,  who  were  and  still  are  the  attorneys  for  the  defendant  company. 

Tbat  these  plalntiSs,  upon  behalf  of  themselves  and  all  other  stockholders 
of  the  defendant  company  similarly  situated,  commenced  an  action  to  com- 
pel said  directors  to  pay  back  to  said  company  the  amount  of  illegal  dividends 
paid  out  as  aforesaid,  which  action  Is  still  pending.  That  the  present  presi- 
dent of  the  company,  Charles  A.  Stadler,  and  the  present  secretary  of  the 
defendant  company,  George  F.  Neldllnger,  and  one  of  tbe  present  directors 
of  tbe  defendant  company,  Seymour  Scott,  are  -  three  of  the  defendants 
wliich  the  plaintiffs  herein  have  sued  for  illegal  dividends  as  aforesaid. 
Tbat  tbe  attorneys  for  all  of  tbe  said  seven  directors  sued  for  the  Illegal 
dividends  as  aforesaid,  excepting  Charles  M.  Warner,  are  tbe  aforesaid 
firm  of  Reed,  Simpson,  Thacher  &  Barnnm.  That,  when  tbe  plaintiffs  here 
made  their  demand  upon  the  defendant  company  to  begin  tbe  proceedings 
herein,  said  demands  were  forwarded  to  the  said  firm  of  Reed,  Simpson, 
Tbacher  &  Bamum  for  advice,  and  that  when  the  summons  herein  was 
served  upon  the  defendant  company  it  was  forwarded  to  tbe  same  law  firm. 
Tbat  the  said  defendant  company  is  controlled  by  persons  who  are  hostile 
to  this  action,  and  it  would  be  useless  to  expect  the  defendant  corporation 
to  bring  this  action. 

Tbat  prior  to  the  commencement  of  this  action  the  plaintiffs  duly  de- 
manded of  the  defendants  that  tbey  account  to  the  American  Malting  Com- 
pany for  said  $500,000  of  preferred  stock  and  $7,740,000  of  common  stock, 
tint  tbat  the  defendants  have  refused  and  still  refuse  to  do  so. 

Tbe  prayer  of  the  complaint,  then,  is,  on  l>ehalf  of  the  plaintiffs  and  all 
other  stockholders  similarly  situated: 

First.  Tbat  tbe  defendants  be  ordered,  directed,  and  C(HnpeUed  to  acconnt 
to  the  defendant  American  Malting  Company  for  each  and  all  of  said 
$500,000  of  preferred  stock  and  $7,740,000  of  common  stock  retained  by  them 
as  a  secret  profit  as  aforesaid,  and  any  other  stock  or  money  retained  by 
tbem  as  a  secret  pr<rfit. 

Second.  That  the  defendants  be  ordered,  directed,  and  compelled  to  ac- 
count to  tbe  defendant  corporation  for  all  of  said  stock  Issued  at  or  about 
tbe  time  of  its  organization,  namely,  $12,500,000  of  preferred  stock,  and 
$13,740,000  of  common  stock,  and  $9,000,000  of  money  paid  by  the  subscribers 
to  the  stock  of  the  defendant  corporation. 

Third.  That  a  referee  be  appointed,  with  power  to  state  an  acconnt  of  the 
amount  of  said  stock  and  money  that  tbe  defendants  Iiave  received,  and 
for  what  they  have  received,  then  the  amount  of  said  stock  that  they  still 
bave,  tbe  amount  of  said  stock  that  tbey  have  sold  and  the  prices  received 
therefor,  and  the  price  at  wlilch  the  stock  of  said  defendant  company  lias 
been  sold,  both  by  the  company  and  at  public  sale,  and  the  market  value  of 
tbe  stock  of  said  def«idant  company  at  such  a  time  after  tbe  incorporation 
of  said  defendant  company  as  the  market  valne  can  be  determined. 

Fourth.  That  the  defendant  be  ordered,  directed,  and  compelled  to  pay  to 
the  plaintiffs  the  costs  and  disbursements  of  this  action. 

Fifth.  That  the  plaintiffs  have  such  other  and  further  relief  as  to  the 
court  may  seem  Just  in  the  premises. 

To  this  complaint  tbe  defendants  separately  demurred,  upon  the  ground 
that  it  appears  upon  the  face  thereof  that  tbe  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  from  the  order  overruling  said 
demurrer  this  appeal  Is  taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN,  JJ. 
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Thomas  Thacher,  for  appellants. 
William  M.  Bennett,  for  respondents. 

HATCH,  J.  The  complaint  states  a  single  and  indivisible 
action.  The  disposition  which  this  court  made  of  the  m< 
strike  out  certain  parts  of  the  complaint  and  to  make  other  av 
more  definite  and  certain  has  settled,  as  to  form  and  materia 
averment  of  matter  contained  therein.  While  no  opinion  w 
ten  in  making  disposition  of  such  matter  {77  App.  Div.  642,  7 
Supp.  1 134),  yet  such  is  the  necessary  effect  of  that  deternr 
The  cause  of  action  averred  in  this  complaint,  stripped  of 
biage,  is  plain  and  simple.  It  charges  that  Moore  &  Schley, 
purpose  of  obtaining  for  themselves  a  secret  profit,  did  certair 
and  thereby  obtained  profits  to  which  they  were  not  entitle 
acts  which  Moore  &  Schley  are  charged  with  doing  to  effect 
suit  consisted  in  procuring  in  the  name  of  the  defendant  Eic 
was  their  agent  for  the  purpose,  options  for  the  purchase  < 
25  malting  plants,  located  in  various  states  and  cities  of  the 
States.  As  no  corporation  was  at  this  time  in  existence  to  t: 
these  properties,  Moore  &  Schley,  for  the  purpose  of  procurii 
with  which  to  make  a  purchase  of  the  several  plants  upon  wh: 
agent  held  options,  procured  to  be  addressed  to  themselves 
from  proposed  subscribers  to  the  capital  stock  of  a  corporatic 
after  to  be  formed  by  Moore  &  Schley.  Among  other  things, 
ter  provided  for  subscriptions  to  the  capital  stock  of  a  com 
be  organized  with  a  capital  of  $30,000,000,  one-half  7  per  ( 
cumulative  preferred  stock,  and  the  remainder  common  stoc 
condition  of  the  subscription  was  that  all  of  the  stock  issu 
the  organization  of  the  company  was  to  be  used  for  the  pu: 
acquiring  from  the  vendors  the  malting  properties  upon  whic 
as  agent,  held  options,  and  to  provide  a  working  capital.  1 
dition  was  expressed  in  these  words : 

"It  is  expected  that  of  the  capital  aforesaid  all  but  two  and 
million  dollars  of  preferred  and  one  and  one-quarter  million  dollan 
raon  stoclc  to  be  resen-ed  In  the  treasury  for  further  corporate  use( 
issued  in  acquiring  certain  malting  properties  on  which  you  and  y 
elates  control  options  •  •  •  and  for  worldng  capital  and  that  1 
the  stock  so  to  be  issued,  to  wit.,  ?9,000,000  of  preferred  and  ^,5 
common  heretofore  underwritten  wIU  be  sold  upon  the  terms  abo^ 
deliverable,  when  and  if  Issued." 

There  were  no  associates  of  Moore  &  Schley.  Eicks  was 
associate,  as  he  was  their  agent,  acting  for  them,  and  entirelj 
to  their  control.  Pursuant  to  the  agreement  contained  in  tl 
subscriptions  to  the  capital  stock  were  made,  and  by  their  ter 
payable  to  the  Guaranty  Trust  Company,  which  was  an  ag 
lected  by  Moore  &  Schley.  In  addition  to  these  subscript! 
vendors  of  the  malting  plants  subscribed  to  $3,000,000  of  p 
and  $1,500,000  of  common  stock.  Having  been  assured  of  s 
moneys  by  the  subscriptions  to  carry  out  the  scheme,  W 
Schley  proceeded  to  the  organization  of  the  corporation,  sele 
rectors  therefor  entirely  under  their  control.  Simultaneou 
the  organization  of  the  corporation,  they  directed  the  trust  c 
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to  call  in  the  amount  of  the  subscriptions,  and  obtained  from  such 
calls  $9,000,000,  which  the  subscribers  paid  to  the  trust  company. 
This  sum  was  sufficient  to  pay  for  all  the  properties  transferred  and 
furnish  the  working  capital  of  $2,070,000.  This  being  accomplished, 
Moore  &  Schley  caused  the  directors  to  enter  into  a  contract  with 
Eicks  for  the  transfer  of  the  malting  plants  to  the  corporation,  and, 
pursuant  thereto,  the  several  properties  were  conveyed  directly  to  the 
corporation,  without  the  intervention  of  any  third  party.  The  stock 
was  thereupon  issued  to  Eicks,  who  delivered  it  to  the  trust  company, 
and  it  allotted  the  shares  of  stock  to  the  corporations  and  individuals 
entitled  thereto.  After  the  allotment  had  been  made,  there  remained 
with  the  trust  company  $500,000  of  preferred  stock  and  $7,740,000  of 
common  stock,  which  was  not  required  or  used  in  procuring  the 
plants  or  furnishing  the  working  capital.  This  stock,  it  is  averred 
in  the  complaint,  was  the  property  of  the  corporation.  Moore  & 
Schley,  without  disclosing  to  the  subscribers  or  to  the  company,  and 
not  being  subscribers  to  the  shares  of  stock  of  the  company,  nor  hav- 
ing invested  any  money  in  the  enterprise  in  any  form,  directed  the 
trust  company  to  deliver  to  them  the  last  above  mentioned  shares  of 
stock,  and  they  appropriated  the  same  to  their  own  use,  without  pay- 
ing anything  therefor,  and  have  never  accounted  for  the  same  to  the 
corporation  or  to  any  other  person  on  its  behalf.  It  is  evident  that 
Moore  &  Schley,  from  the  inception  of  the  enterprise,  and  in  all  of  the 
steps  taken  to  the  distribution  of  the  stock,  stood  in  relation  thereto 
as  promoters.  While  it  is  true  that  they  were  owners  of  the  options, 
it  is  equally  true  that  they  procured  those  options  for  the  purpose 
of  transferring  them  to  a  corporation  to  be  thereafter  formed,  and 
in  the  entire  transaction  they  intended  to  and  did  make  use,  not  of 
their  own  money,  but  of  money  paid  in  by  the  subscribers,  which  in 
amount  was  sufficient  to  pay  the  purchase  price  of  the  property  and 
furnish  the  working  capital.  The  excess  of  stock  was  provided  for 
the  purpose  of  being  appropriated  by  Moore  &  Schley,  and  the  com- 
plaint avers  that  in  accomplishing  it  the  scheme  took  this  form.  It 
is  evident,  therefore,  that  Moore  &  Schley,  in  relation  thereto,  were 
promoters.  Cook,  on  the  Law  of  Stock  and  Stockholders,  defines 
a  promoter  to  be :     ' 

"A  person  who  brings  about  the  Incorpomtlon  and  organization  of'  a  cor- 
poration. He  brings  together  the  persons  who  are  Interested  In  the  enter- 
prise, aids  in  procuring  subscriptions,  generally  Is  the  representative  of 
parties  who  wish  to  sell  property  to  the  corporation  or  to  construct  Its  works." 
Section  SSI. 

This  definition  is  approved  in  Dickerman  v.  Northern  Trust  Co., 
176  U.  S.  181,  203,  20  Sup.  Ct.  311,  44  L.  Ed.  423.  In  Brewster  v. 
Hatch,  122  N.  Y.  349,  25  N.  E.  505,  19  Am.  St.  Rep.  498,  where  the 
persons  devising  and  carrying  out  the  scheme  were  held  to  be  pro- 
moters, it  was  said  by  Judge  FoUett : 

"The  end  which  Brown  and  his  associates  sought  to  and  did  accomplish, 
ai  stated  in  their  testimony  and  as  found  by  the  court,  was  the  acquisition 
of  the  mining  property,  by  the  corporation  to  be  organized,  wholly  at  the 
cost  of  such  persons  as  should  subscribe  and  pay  for  shares  to  be  Issued 
at  the  rate  fixed,  and  to  retain  for  themselves  a  majority  of  the  stock  witb- 
ont  expense  or  risk." 
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The  scheme  in  the  present  case  was  quite  similar,  as  the  averred 
purpose  of  Moore  &  Schley  was  to  procure  the  subscriptions  and 
obtain  the  money  therefrom  to  pay  for  the  properties  for  the  cor- 
poration, and  appropriate  the  stock  without  providing  any  funds  for 
the  enterprise  or  running  any  risk  in  the  venture,  and  this  they  have 
succeeded  in  doing.  They  are,  therefore,  literally  promoters  of  the 
,  transfer  of  the  property  and  of  the  organization  of  the  company.  Of 
such  relation  it  has  been  said : 

"A  promoter  lii  considered  in  law  as  occupylHS  a  fiduciary  relation  towards 
the  corporation.  He  la  an  agent  of  the  corporation,  and  his  compensation  is 
derived  from  it,  or  from  the  persons  who  are  the  principal  stockholders  of 
the  corporation.  The  promoter  is  not  allowed  to  receive  and  retain  a  secret 
profit  given  to  him  by  the  parties  with  whom  the  corporation  contracts. 
Frequently  the  promoter  himself  owns  or  has  an  interest  in  the  property 
which  is  sold  to  the  corporation.  In  such  cases,  If  he  openly  acknowledges 
such  Interest  and  deals  with  the  company  at  arm's  length,  the  transaction 
is  allowed  to  stand.  But  If  the  promoter  conceals  his  interest  in  the  property 
sold  to  the  corporation,  the  sale  may  be  set  aside,  the  property  returned,  and 
the  money  recovered  back."  Cook  on  Law  of  Stock  and  Stockholders,  {  G51, 
and  cases  cited. 

This  rule  of  law  has  received  approval  in  Dickerman  v.  Northern 
Trust  Co.,  supra,  and  in  many  other  cases  (Brewster  v.  Hatch,  supra ; 
New  Sombrero  Phosphate  Co.  v.  Erlanger  [1877]  L.  R-  3  App.  Cas. 
p.  1218;  Gluckstein  v.  Barnes  [1900]  L,.  R.  App.  Cas.  p.  240;  Colton 
Improvement  Co.  v.  Richter,  26  Misc.  Rep,  26,  55  N.  Y.  Supp.  486; 
Hayward  v.  Leeson,  176  Mass.  310,  57  N.  E.  656,  49  L.  R.  A.  725). 
If  we  are  right  in  our  conclusion  that  the  averments  of  this  complaint 
show  that  Moore  &  Schley  were  promoters  of  the  corporation  for  the 
purpose  of  making  this  secret  profit  at  the  expense  of  the  subscribers 
and  the  corporation,  without  making  disclosure  of  the  same,  then  it 
would  seem  to  follow  that  they  are  liable  to  account  for  the  property, 
or  its  proceeds,  at  the  instance  of  the  party  who  has  suffered  by  the 
act. 

It  is  averred  in  the  complaint  that  the  stock  appropriated  by  Moore 
&  Schley  was  the  property  of  the  corporation,  and  was  required  to  be 
placed  in  its  treasury,  and  that  therefore,  it  being  its  property,  a 
wrong  has  been  done  to  it,  and  that  it  has  been  damaged  to  the  ex- 
tent of  the  value  of  the  stock  so  appropriated.  •  It  seems  clear  that, 
after  the  corporation  was  formed,  the  stock  which  was  issued  was  and 
continued  to  remain  its  stock  until  transferred  for  some  purpose  of 
corporate  use,  and  that  no  one  could  appropriate  it  to  himself  without 
giving  value  therefor.  Certainly  the  board  of  directors  were  not  au- 
thorized to  make  a  gift  of  it  to  any  person.  Moore  &  Schley  had 
no  more  authority  to  appropriate  the  stock  to  their  use,  without  giv- 
ing value  therefor,  than  would  the  board  of  directors  be  authorized 
to  make  a  gift  of  it.  Taking  the  stock  from  the  corporation  was  an 
appropriation  of  its  property,  and,  if  no  value  was  given  therefor,  it 
operated  to  deplete  the  property  of  the  corporation  or  to  create  an 
obligation  against  it,  and  in  law  it  constitutes  a  fraud  upon  thie  cor- 
poration and  its  stockholders.  Under  similar  circumstances  it  has 
been  held  that  an  action  would  lie,  either  by  the  corporation  or  its 
representatives,  to  compel  the  persons  who  have  misappropriated  the 
stock  to  account  for  the  same,  or  its  value,  within  well-settled  equi- 
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table  principles.  Brewster  v.  Hatch,  supra;  Colton  Improvement 
Co.  V.  Richter,  supra,  and  cases  cited;  Hayward  v.  Lreeson,  supra; 
Spaulding  v.  North  Milwaukee  Town  Site  Co.,  io6  Wis.  481,  81  N. 
W.  1064 ;  Pittsburg  Mining  Co.  v.  Spooner,  74  Wis.  307,  42  N.  W. 
259,  17  Am.  St.  Rep.  149.  The  rule  is  the  same  in  England.  New 
Sombrero  Phosphate  Co.  v.  Erlanger,  supra;  Gluckstein  v.  Barnes, 
supra ;  In  re  Lady  Forest  (Murchison)  Gold  Mine,  Ltd.  (1901)  L.  R. 
Ch.  Div.  581.  In  Burland  v.  Earle,  L.  R.  App.  Cases,  1902,  p.  83,  it 
was  held  that  where  a  director  purchased  property  upon  his  own  mo- 
tion, without  any  mandate  from  the  company  directing  him  so  to  do, 
and  under  such  circumstances  that  he  did  not  become  a  trustee,  and 
subsequently  sold  the  same  property  to  the  company  at  an  advance 
in  price,  he  could  not  be  compelled  to  account  for  such  difference  by 
a  shareholder,  and  that  no  recovery  could  be  had  for  such  act ;  that 
if  any  wrong  was  done,  it  was  a  wrong  done  to  the  company,  and  it 
was  the  party  to  sue  to  redress  the  wrong.  There  the  wrong  would 
be  in  the  sale,  if  it  fell  within  any  prohibition.  In  the  present  case 
the  wrong  is  done  to  the  company,  not  in  any  sale,  but  in  the  appro- 
priation of  its  stock  without  giving  value  therefor.  To  the  same 
effect  is  Cavendish-Bentinck  v.  Fenn  (1887)  L.  R.  12  App.  Cas.  652. 
Many  other  cases  might  be  cited  in  other  jurisdictions  to  the  same 
effect.  So  far  as  I  am  aware,  there  has  never  been  any  denial  of  the 
jurisdiction  of  equity  to  lay  hold  of  such  a  transaction  and  grant  re- 
lief, whether  it  be  between  individuals  who  have  suffered,  or  corpora- 
tions. Getty  v.  Devlin,  54  N.  Y.  403 ;  Id.;  70  N.  Y.  504.  The  fact 
being  established,  the  person  or  corporation  wronged  may  maintain 
the  action,  and,  as  we  have  before  observed,  in  the  present  case  the 
wrong  was  done  to  the  corporation,  for  the  reason  that  the  stock  was 
its  property,  and  was  misappropriated  by  Moore  &  Schley.  The 
present  action  is  to  be  treated  as  one  brought  by  the  corporation  and 
for  its  benefit,  for  by  the  averments  of  the  complaint  it  appears  that 
not  only  has  a  demand  been  made  upon  the  corporation  to  bring  the 
action  and  been  refused,  but  that  a  demand  would  be  unavailing  if 
one  had  been  made,  and  this  gives  the  right  to  the  plaintiffs  to  main- 
tain the  action.  Flynn  v.  Brooklyn  City  R.  R.  Co.,  158  N.  Y.  493,  53 
N.  E.  520;  Hutchinson  v.  Stadler,  85  App.  Div.  424,  83  N.  Y.  Supp. 

It  is  claimed  that  such  result  does  not  necessarily  follow,  for  the 
reason  that,  in  every  action  brought  by  a  stockholder  to  enforce  a 
corporate  right,  two  elements  are  presented  which  are  essential  to  the 
cause  of  action.  One,  a  cause  of  action  in  favor  of  the  company 
against  the  party  liable  to  it,  and,  secondly,  a  cause  of  action  in  the 
stockholder's  favor  to  compel  the  company  to  enforce  sijch  liability. 
The  argument  is  that  there  is  a  variety  of  things  out  of  which  arises 
a  right  in  favor  of  the  corporation  which  may  be  enforced  in  an  ac- 
tion, which  right,  however,  it  is  neither  desirable  nor  beneficial  to  en- 
force, and  that  such  determination  must  of  necessity  be  left  to  the 
control  of  the  directors,  charged  with  the  duty  of  management,  and 
that,  before  a  stockholder  can  enforce  the  right  of  the  company,  it 
becomes  incumbent  upon  him  to  establish,  as  a  part  of  his  cause  of 
action,  that  it  is  such  right  as  would  of  necessity  be  of  benefit  to  the 
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corporation  to  enforce,  and  in  which  the  stockholders  of  the  com- 
pany would  be  advantaged  in  property  right,  or  otherwise,  by  reason 
of  its  enforcement.  It  is  now  not  essential  that  we  pass  upon  this 
question  as  an  abstract  proposition  of  law.  It  may  very  well  be  that 
a  contract  which  may  be  avoided  by  a  corporation  might,  neverthe- 
less, be  of  very  great  benefit  to  it,  and  which  in  sound  business  judg- 
ment ought  not  to  be  avoided,  but  continued.  It  may  very  well  be 
that  under  such  circumstances  a  court  of  equity  would  not  enforce  a 
cause  of  action  at  the  instance  of  the  stockholder  suing  in  the  right 
of  the  company.  With  this  question,  however,  we  are  not  presently 
concerned.  It  is  now  only  needful  to  determine  whether  the  com- 
pany, as  such,  will  be  benefited  by  enforcing  its  right,  and  whether 
the  plaintiff  has  such  interest  as  will  be  advantaged  thereby. 

It  is  evident  that,  if  Moore  &  Schley  have  misappropriated  this  very 
considerable  amount  of  stock,  the  company  is  benefited  by  its  can- 
cellation or  a  return  of  its  value  to  its  treasury.  It  certainly  will  real- 
ize what  such  value  is,  if  it  succeed  in  the  action ;  for,  by  so  doing,  it 
will  retire  to  that  extent  obligations  upon  which  it  is  required  to  pay 
dividends,  or  it  will  have  funds  in  its  hands  with  which  to  discharge 
the  obligations  represented  by  the  stock.  Consequently,  it  appears 
in  the  present  case  to  be  for  the  distinct  advantage  of  the  corporation 
to  enforce  the  cause  of  action.  As  the  retirement  of  the  stock,  or 
payment  of  its  value,  increases  the  property  of  the  corporation  or 
diminishes  its  obligations,  it  is  of  direct  benefit  to  the  stockholders. 
If,  therefore,  we  adopt  the  view  contended  for  by  the  learned  counsel 
for  the  appellant,  the  present  situation  answers  his  requirement,  and 
shows  a  cause  of  action  in  favor  of  the  plaintiffs  to  enforce  the  cause 
of  action  of  the  corporation.  It  would  seem,  therefore,  as  if  this  ac- 
tion was  properly  brought,  and,  if  the  averments  of  the  complaint  be 
established  by  proof,  Moore  &  Schley  are  bound  to  account  to  the 
corporation  for  the  stock  or  its  proceeds,  and  this  upon  principles  of 
equity  so  plain  that  no  further  discussion  of  that  subject  is  needed. 

There  can  be  no  doubt  of  this  rule,  unless  we  have  wholly  misap- 
plied the  rules  of  law,  and  made  construction  of  the  acts  of  Moore 
&  Schley  not  justified  by  the  actual  transaction.  It  is  earnestly  in- 
sisted by  the  learned  counsel  for  the  appellant  that  our  conclusion  can 
only  be  based  upon  such  a  result.  His  claim  is  that  no  wrong  was 
done  by  Moore  &  Schley  to  the  company  which  gives  it  the  right  to 
call  upon  them,  or  any  of  the  defendants,  to  account.  He  construes 
the  complaint,  reaching  its  simplest  form,  as  averring : 

"Moore  &  Schley  caused  properties  and  cash  to  be  conveyed  to  a  company 
organized  at  their  expense,  in  which  they  and  their  representatives  only  were 
interested,  receiving  therefor  a  certain  amount  of  stock.  With  less  than  the 
whole  amount  of  stock  received,  they  procured  the  properties  and  cash  to  be 
conveyed  and  paid,  and  had  left  some  of  the  stock  as  profits.  Might  they 
retain  such  profits,  or  were  they  accountable  thMefor  to  the  company?" 

The  argument  then  proceeds  to  show  that  the  company  procured 
all  of  the  property  under  the  Eicks  agreement ;  that  it  knew  what  it 
was  obtaining ;  that  the  only  parties  in  interest  issued  all  of  the  stock 
for  a  particular  purpose ;  that  the  company  was  only  interested  in  ob- 
taining the  properties  for  the  stock  which  it  issued,  and  in  providing 
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the  working  capital ;  that  the  stock  which  it  issued  was  understood 
by  the  company  and  all  the  parties  in  interest  to  be  solely  issued  for 
such  purpose;  and  that  when  the  company  obtained  the  properties 
under  the  agreement,  and  the  money  was  provided  for  the  working 
capital  by  the  stock  which  it  issued,  and  every  party  then  in  interest 
in  the  company  knew  the  facts,  and  nothing  was  secret,  it  could  not 
be  wronged  by  the  appropriation  of  the  stock  by  Moore  &  Schley, 
for  the  reason  that  the  company  obtained  all  the  property  and  money 
which  it  expected  to  obtain,  or  which  it  had  any  right  to  obtain,  or 
which  the  parties  understood  it  would  obtain ;  and,  consequently,  no 
wrong  was  done  to  the  company  or  to  any  one  else.  This  it  seems 
to  us  overlooks  entirely  the  fact  that  the  agreement  of  subscription, 
which  was  addressed  by  the  subscribers  to  Moore  &  Schley,  provided 
in  terms  that  all  of  the  stock  which  was  issued  upon  the  organization 
of  the  company  would  be  used  for  the  purpose  of  acquiring  the  malt- 
ing properties  and  furnish  a  working  capital.  Noiie  of  the  subscrib- 
ers to  the  stock,  who  furnished  all  the  money  and  were  interested  in 
the  corporation,  had  any  notice,  nor  was  any  disclosure  made  to  them, 
that  any  excess  of  the  issue  of  stock  for  these  purposes  would  be  ap- 
propriated by  Moore  &  Schley.  The  corporation  was  interested  in 
procuring  the  properties,  and  obtaining  its  working  capital,  with  as 
small  an  issue  of  capital  stock  as  was  possible  for  the  purpose ;  and 
Moore  &  Schley  had  no  more  right,  in  promoting  the  organization  of 
this  company  and  transf«rring  the  property  to  it,  to  appropriate  to 
themselves  the  excess  of  the  stock  issued  over  and  above  what  was 
necessary  for  a  purpose  which  the  subscription  agreement  provided, 
than  they  would  have  had  to  take  an  equivalent  in  money  from 'the 
treasury  of  the  company.  True,  it  was  not  secret  from  them,  nor 
was  it  secret  to  the  board  of  directors,  nor  was  it  secret  to  those  hav- 
ing control  of  the  company ;  but  Moore  &  Schley  stood  in  such  re- 
lation to  the  company  that  they  were  required  to  protect  its  property 
and  interests,  and  to  act  towards  it  with  the  utmost  good  faith,  for 
they  were  making  a  creature  which  could  take  and  hold  the  prop- 
erties upon  which  they  held  options,  and  under  which  it  could  acquire 
title.  Being  vendees  of  the  property,  through  their  agent,  every  ele- 
ment of  open  dealing  was  required,  not  alone  of  themselves  and  of 
the  board  of  directors,  which  they  controlled,  but  to  the  company 
that  was  purchasing  from  them  property;  and  when  its  obligations 
were  taken,  because  it  had  issued  an  excess  of  stock  beyond  that 
which  was  necessary  to  accomplish  the  purpose  of  its  creation,  a 
^Tong  was  committed  against  the  company,  because  it  was  an  ap- 
propriation of  its  property,  for  which  nothing  was  given.  Such  trans- 
actions can  no  more  be  supported  and  upheld  than  could  be  a  g^oss 
oven'aluation  in  the  purchase  price  of  the  property. 

It  is  said,  however,  that  the  subscription  agreement  did  not  consti- 
tute a  contract  between  the  subscribers  thereto  and  the  corporation ; 
that,  as  it  acquired  no  interest  thereunder,  it  has  no  right  upon  which 
an  action  can  be  founded,  and  it  is  therefore  entitled  to  no  relief.  By 
the  terms  of  this  instrument  each  subscriber  agrees  to  take  shares  of 
preferred  and  common  stock  of  the  corporation  when  and  if  issued. 
There  is  no  agreement  to  take  anv  shares  from  Moore  &  Schley  at 
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any  time,  nor  does  the  agreement  contemplate  that  any  shares  issued 
to  Moore  &  Schley  will  be  delivered  by  them  to  the  subscribers  as 
such.  The  language  is  that  each  subscriber  will  pay  to  the  Guar- 
anty Trust  Company  of  New  York  the  amount  of  his  subscription  to 
the  shares  of  stock  of  a  corporation  to  be  organized,  when  called  for 
by  the  trust  company.  It  is  with  the  corporation  Uiat  the  contract 
is  made  to  take  the  shares  when  it  comes  into  existence  and  issues 
its  stock.  There  are  no  words  which  impose  upon  Moore  &  Schley 
an  obligation  to  issue,  sell,  or  deliver  to  any  subscriber  any  stock 
issued  to  them  or  which  may  come  into  their  possession.  They  are 
mentioned  as  holding  options  upon  malt  properties,  and  that  it  is 
expected  that  a  certain  number  of  shares  will  be  issued  for  such  prop- 
erties and  to  secure  the  working  capital.  With  that  sale  the  sub- 
scribers had  no  interest,  save  in  the  amount  of  the  purchase  price. 
Such  matter  was  purely  between  Moore  &  Schley  and  the  corpora- 
tion. The  subscribers,  it  is  true,  approved  of  the  proposed  plan ;  but 
that  did  not  change  their  relations  as  purchasers  of  the  stock.  When 
they  paid  in  the  amount  of  their  subscriptions,  if  the  corporation, 
having  come  into  existence,  refused  to  deliver  the  shares  to  which 
the  subscribers  were  entitled,  the  latter,  it  seems  to  me,  would  have 
had  an  undoubted  right  to  compel  such  delivery  by  action  against  the 
corporation.  Under  such  circumstances  no  right  of  action  would  ac- 
crue against  Moore  &  Schley  for  a  failure  to  deliver  the  shares,  as 
they  did  not  contract  to  deliver  any,  either,  to  the  subscribers  or  to 
any  one  else.  They  were  bound  to  pay  for  the  properties  which  they 
sold  to  the  corporation,  but  they  were  not  required  to  deliver  stock 
for  such  purpose.  If  the  subscriber  could  compel  a  delivery  of  his 
shares  of  stock,  so  likewise  the  corporation  could  compel  payment 
of  the  subscription,  and  Moore  &  Schley,  by  the  terms  of  this  agree- 
ment, had  no  more  interest  in  such  question  than  would  any  other 
vendor  of  property  to  the  corporation,  or  any  other  shareholder  of  its 
stock.  Certainly  this  would  be  true  to  the  extent  of  the  money  pro- 
vided for  a  working  capital.  That  at  all  times  belonged  to  the  cor- 
poration, and  I  take  it  that  there  can  be  no  distinction  between  the 
amount  of  the  subscription  set  aside  for  the  working  capital,  and  for 
which  the  corporation  issued  its  stock,  and  that  portion  of  the  sub- 
scription which  went  to  pay  for  the  properties  purchased.  In  each 
case  the  money  was  procured  from  the  subscribers  by  virtue  of  the 
contract  between  such  subscribers  and  the  corporation.  With  such 
question  Moore  &  Schley  were  not  concerned,  save  as  promoters  of 
the  corpora.tion  and  vendors  of  the  property  which  they  sold.  If  this 
be  the  proper  construction  of  the  subscription  agreement,  it  is  evi- 
dent that  the  relation  was  the  ordinary  one  of  subscriber  to  the  cap- 
ital stock  of  a  corporation.  The  rights  in  such  relation  are  recipro- 
cal in  the  corporation  to  compel  payment,  and  in  the  subscriber  to 
compel  delivery ;  and,  this  being  the  relation,  it  must  follow  that  the 
shares  of  stock  were  the  property  of  the  corporation  until  paid  for. 
When  its  shares  were  issued,  it  was  entitled  to  receive  either  money 
or  property  therefor;  and,  if  it  received  neither,  then  a  right  of  ac- 
tion accrued  in  its  favor  against  the  persons  who  acquired  its  shares 
without  giving  value  therefor. 
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The  casts  relied  upon  by  the  defendants  do  not  support  their  sev- 
eral contentions.  In  Parsons  v.  Hayes,  14  Abb.  N.  C.  419,  the  trans- 
fer was  of  property  to  the  corporation.  The  stock  was  issued  by  it 
for  the  property,  which  it  obtained  at  a  gross  overvaluation ;  but  the 
only  persons  interested  therein  at  that  time  were  the  persons  who 
owned  the  property,  who  transferred  it  to  the  corporation,  and  who 
received  all  of  its  stock.  While  occupying  that  relation,  neither  the 
company  nor  any  one  connected  with  it  could  by  any  possibility  be 
damaged  or  deceived.  The  transaction  enabled  the  owners  of  the 
property  to  place  such  value  upon  it  as  they  chose,  and  represent  it 
to  be  of  that  value  in  stock  which  was  issued.  The  company  by  this 
arrangement  could  not  be  damaged,  nor  could  the  individuals  whose 
active  efforts  created  the  relation,  and  who  were  the  owners  of  the 
entire  stock  issue.  If  anybody  could  be  deceived,  they  were  the  sub- 
sequent purchasers  of  the  stock,  who  might  pay  for  it  upon  the  sup- 
position that  the  property  which  it  represented  was  worth  the  value 
of  the  stock  issued.  Very  likely  such  condition  operated  as  a  mis- 
representation of  the  value  of  the  stock,  and  might  result  in  perpe- 
trating a  fraud  upon  vendees ;  but  it  did  not  damage  the  company, 
nor  did  the  transaction  give  any  right  of  action  in  its  favor  against 
any  one.  The  cause  of  action  under  such  circumstances  would  neces- 
sarily rest  in  deceit,  and  the  only  person  damaged  would  be  the  pur- 
chaser ;  and  so  the  court  held  that  an  action  could  not  be  maintained, 
either  in  the  name  of  the  company,  or  by  a  stockholder  suing  in  its 
interest,  as  no  wrong  to  it  had  been  done.  This  holding  is  fully  sup- 
ported upon  every  satisfactory  reasoning  in  the  case  of  In  re  Ambrose 
Lake  Tin  &  Copper  Mining  Co.  (1880)  L.  R.  14  Ch.  Div.  390.  The 
transaction  was  in  all  respects  similar  to  that  which  obtained  in  the 
Parsons  Case,  supra,  and  the  several  opinions  delivered  therein 
clearly  point  out  the  distinction  between  such  a  case  and  the  one  we 
are  now  considering.  In  that  case  the  vice  warden,  having  charge 
of  the  liquidation  of  the  company,  sought  to  compel  an  accounting 
by  the  incorporators  for  the  profits  they  had  made  by  the  incorpora- 
tion, and  it  was  held  that  no  such  action  would  lie,  for  the  reason  that 
the  company  was  not  damaged,  although  it  might  have  been  organ- 
ized, and  probably  was,  for  the  purpose  of  deceiving  the  public  and 
the  purchasers  of  the  stock,  yet  that  such  act-  did  no  mischief  to  the 
corporation,  and  therefore  it  had  no  cause  of  complaint. 

In  the  recent  case  of  Tompkins  v.  Sperry,  Jones  &  Co.  (Md.)  54 
Atl.  254,  the  Court  of  Appeals  of  Maryland' determined  that  a  bill  in 
equity  would  not  lie  at  the  instance  of  a  receiver  of  the  company  for 
purposes  of  liquidation  for  a  claimed  injury  done  to  that  company 
under  similar  circumstances.  Therein  the  defendants  Sperry,  Jones 
&  Co.  were  the  promoters  of  a  corporation  for  the  consolidation  of 
several  breweries;  one  brewer  made  a  conditional  contract  for  the 
transfer  of  his  brewery ;  its  fulfillment  was  dependent  upon  the  pro- 
curement of  other  contracts  of  a  similar  character  for  the  transfer  of 
other  breweries.  The  conditions  upon  which  the  contract  was  made 
were  not  complied  with,  and  it  consequently  never  became  a  binding 
instrument,  nor  fixed  the  terms  upon  which  Sperry,  Jones  &  Co.  be- 
came obligated  to  organize  the  company,  or  the  brewer  to  convey 


Digitized  by  LjOOQ  IC 


382  87  KEW  YORK  SUPPLEMENT  (Sup.    Ct. 

And  121  New  York  Stats  Reporter 

his  property.  Subsequently  Sperry,  Jones  &  Co.  purchased  this  prop- 
erty in  their  own  names,  and  thereafter  transferred  it  to  the  company 
at  a  less  price  than  that  for  which  the  conditional  contract  called, 
taking  payment  therefor  in  the  stock  and  bonds  of  the  company.  It 
was  held  that  as  to  that  transfer  Sperry,  Jones  &  Co.  occupied  no 
fiduciary  relation  to  the  company.  All  of  the  property  in  that  case 
which  was  transferred  ta  the  company  was  owned  by  the  defendants 
Sperry,  Jones  &  Co.,  and  they  conveyed  this  property  to  the  company, 
taking  in  exchange  therefor  its  stock  and  bonds.  No  prospectus 
was  issued,  no  invitation  was  extended  to  any  person  or  to  the  gen- 
eral public  at  that  time  to  subscribe  for  the  stock  or  bonds  of  the  com- 
pany, and  none  had  been  subscribed  for.  The  sole  persons  in  inter- 
est were  Sperry,  Jones  &  Co.,  who  owned  the  property  which  was 
transferred,  and  in  the  formation  of  the  company  they  owned  the 
stock  and  bonds ;  consequently  the  transaction  constituted  a  simple 
exchange  of  property  for  stock  and  bonds.  No  fiduciary  relation 
existed,  nor  could  it  exist  in  such  a  transaction  between  the  company 
and  Sperry,  Jones  &  Co.,  and  consequently  no  one  could  be  defraud- 
ed, as  the  only  persons  in  interest  owned  both  the  property  and  the 
stock  and  bonds.  In  addition  to  this,  all  of  the  stockholders  present 
at  a  meeting,  with  full  knowledge  of  the  situation,  ratified  the  trans- 
action, and  authorized  an  additional  issue  of  stock  and  bonds  for 
other  property  transferred  by  Sperry,  Jones  &  Co.  Nothing  was  con- 
cealed. The  value  of  the  property  was  understood,  and  the  char- 
acter of  the  exchange  was  consented  to  by  every  party  in  interest. 
The  case  in  principle  is  precisely  like  Parsons  v.  Hayes,  supra.  When 
the  property  was  transferred  and  the  stock  and  bonds  were  issued  to 
the  defendants,  if  they  had  continued  to  hold  the  same  and  carry  on 
the  business,  no  one  could  have  any  just  cause  of  complaint.  In  sell- 
ing the  stock  to  purchasers,  as  they  subsequently  did,  they  stood  in 
the  relation  to  such  transaction  and  the  purchaser  as  vendor  and  ven- 
dee, and  were  subject  only  to  the  rules  which  obtain  in  such  relation. 
No  cause  of  action  by  reason  of  that  transaction  could  accrue  in  fa- 
vor of  the  company  or  its  representatives  upon  liquidation,  and  the 
court  so  held,  stating  that,  if  there  was  any  liability,  it  was  in  favor 
of  the  purchasers  of  the  stock,  if  they  had  been  defrauded  upon  a 
sale  of  the  same.  The  court  cites  with  approval  the  case  of  Salomon 
v.  Salomon,  L.  R.  App.  Cases,  1897,  p.  22,  In  re  Ambrose  Lake  Tin 
and  Copper  Min.  Co.,  supra,  and  Morawetz  on  Corporations,  vol.  i, 
§  290.  But  the  court  had  no  difficulty  in  reconciling  these  cases  and 
their  doctrine  with  that  announced  in  Gluckstein  v.  Barnes,  supra, 
and  Erlanger  v.  New  Sombrero  Phosphate  Co.,  supra,  and  stated, 
"There  is  no  real  conflict  between  these  authorities." 

We  do  not  find  it  necessary  to  examine  in  detail  all  of  the  cases 
cited  by  the  learned  counsel  for  the  appellants  in  support  of  his  propo- 
sition. The  cases  to  which  attention  has  been  called  are  those  which 
are  mainly  relied  upon  by  him,  and  are  as  strong  in  support  of  his 
contention  as  any  to  be  found.  All  of  the  cases  which  he  cites  and 
relies  upon,  save  Colton  Improvement  Co.  v.  Richter,  supra,  which 
he  criticises  as  being  erroneously  decided,  fall  into  one  of  two  classes : 
First,  those  cases  where  one  or  more  persons  own  an  entire  property 
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5s,  incorporate  a  company  for  purposes  of  convenience,  or 
t  complication  in  dealing  with  the  property,  and  the  organi- 
formed  does  not  intend  or  expect  any  other  persons  to  join 
stockholders.  In  such  transaction  it  is  of  no  consequence 
e  is  attached  to  the  property,  or  what  is  the  amount  of  the 
>onds  issued,  as  the  company  and  its  creators  do  not  repre- 
icting  interests,  and  no  fraud  upon  the  company  is  there- 
ible.  Such  a-  case  is  represented  in  this  state  by  Seymour 
Forest  C.  Ass'n,  144  N.  Y.  333,  39  N.  E.  365,  26  L.  R.  A. 
n  England  by  Salomon  v.  Salomon,  supra,  and  many  others. 
Inhere  a  corporation  is  formed  by  owners  of  property,  and  » 

rty  is  taken  in  exchange  for  stock  and  bonds  at  an  exces- 
raluation,  and,  after  the  organization  is  completed  and  the 
s  represented  in  stock  or  bonds,  they  are  sold  to  the  public, 
found  in  all  such  cases  that  the  organizers  of  the  company 
;  property  or  furnished  the  money  to  buy  it  before  the  crea-  , 

;  company,  and  sold  the  shares  to  the  public  after  the  com-  ^ 

been  formed  and  the  stock  had  all  been  issued.  Under 
imstances,  as  we  have  seen,  if  any  fraud  is  perpetrated,  it 
)n  the  company  but  upon  the  purchasers  of  the  stock,  and  ":  » 

will  lie  to  redress  any  wrong  by  the  company,  because  it  ^' 

ed  none.  If  fraud  be  perpetrated  in  the  sale  of  stock,  the 
n  deceit,  and  lies  in  favor  of  the  individual  wronged  against 
1  doing  wrong.  Such  case  falls  within  Parsons  v.  Hayes, 
smpkins  v.  Sperry,  Jones  &  Co.,  supra ;  Barr  v.  N.  Y.,  L. 
R.  R.  Co.,  125  N.  Y.  263,  26  N.  E.  145 ;  and  Drake  v.  N. 
jan  Water  Co.,  26  App.  Div.  499,  50  N.  Y.  Supp.  826 — in 
ry ;  and  In  re  Ambrose  Lake,  etc.,  Co.,  supra ;  In  re  Lady 
[urchison)  Gold  Mine,  Lim.,  supra,  in  England, 
ident  that  the  transaction  averred  in  this  complaint  falls 
ither  class  of  these  cases,  for  here  this  property  was  not 
d  nor  the  corporation  created  as  matter  of  convenience 
',  and  disposing  of  property  in  which  those  in  interest  were 
srs  and  incorporators.  Nor  were  Moore  &  Schley  owners 
iperty  purchased  with  their  money.  Nor  was  the  corpora- 
ed  for  the  purpose  of  taking  over  the  property  and  issuing 
itock  therem  to  the  owners  of  it,  so  that  both  interests  com- 
)wnership  and  were  changed  in  form  only.  Such  was  not 
ion  which  existed,  nor  do  the  facts  correspond  to  make  it  .. 

ilationship.  Rather  does  it  fall  within  a  third  class,  where 
>ter,  for  his  own  interest,  and  in  order  to  make  a  profit,  pro- 
ompany  and  invites  the  public  to  subscribe  for  shares  not  ^ 

,  but  thereafter  to  be  issued,  by  which  the  property  which 
tme  the  assets  of  the  corporation  is  to  be  purchased  with 
IS  furnished,  and  the  whole  scheme  is  consummated  with- 

ary  aid  on  the  part  of  the  promoter,  and  without  risk  of  any  •      "  ■• 

I  money  in  the  transaction.  In  the  first  and  second  classes 
;re  is  and  can  be  no  fiduciary  relation  between  the  owners 

»perty  and  the  corporation  or  its  creators.    Both  own  all  ..    .- 

I  property  and  in  stock.    They  deal  with  themselves,  and  '  .."'.. 

o  obligation  of  good  faith,  because  nothing,  either  person  '  .;< 
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or  corporation,  is  in  existence  or  comes  into  existence,  requiring  su 
observance.  In  the  third  class,  from  beginning  to  end,  it  deals  w 
others  and  with  their  property  and  money  in  order  to  make  a  pro 
From  beginning  to  end  it  makes  use  of  means  by  which  money 
obtained,  not  from  themselves,  but  from  outside  parties,  and  by  a 
through  which  alone  it  is  enabled  to  fulfill  and  carry  out  the  scher 
Under  such  circumstances  the  promoter  continually  stands  in  a  fi( 
ciary  relation  to  persons  and  corporation.  His  relation  is  fiduci 
when  he  invites  subscriptions  to  shares  of  stock;  his  relation  is  fi^ 
ciary  when,  having  obtained  the  money,  he  causes  the  corporal 
to  be  formed  to  take  over  the  property  to  be  purchased  by  the  moi 
thus  obtained ;  and  it  continues  to  be  fiduciary  in  all  dealings  w 
the  corporation  during  the  time  it  is  under  such  control.  Under  s 
circumstances  the  language  of  Lord  Penzance  in  Erlanger  v.  > 
Sombrero  Phosphate  Co.,  supra,  finds  precise  application : 

"First,  that  the  company  never  had  an  opportunity  of  exercising,  thro 
iDdependent  directors,  a  fair  and  Independent  judgment  upon  the  subjec 
this  purohase;  and,  secondly,  that  tliis  result  was  brought  about  by  tbe 
duct  and  contrivance  of  the  vendors  themselves.  It  was  the  vendors,  in  ( 
character  of  promoters,  who  bad  the  power  and  opportunity  of  creating 
forming  the  company  in  such  a  manner  that,  with  adequate  disclosar« 
fact,  an  Independent  Judgment  on  the  company's  behalf  might  bare  ' 
formed.  But  instead  of  so  doing,  they  used  that  power  and  {^portanlt; 
the  advancement  of  their  own  Interests.  Placed  In  this  poeitlon  of  oi 
advantage  over  the  company  which  they  were  about  to  create,  they  ^ 
as  it  seems  to  me,  bound,  according  to  the  principles  constantly  acted 
In  the  courts  of  equity.  If  they  wished  to  make  a  valid  contract  of  sale  t( 
company,  to  nominate  Independent  directors  and  fully  disclose  the  mat 
facts.  The  obligation  rests  upon  them  to  show  tbey  have  not  made  o! 
the  position  which  they  occupied  to  benefit  themselves." 

In  speaking  of  the  opportunity  which  gives  to  persons  unliir 
power  to  create  corporations.  Lord  O'Hagan  says  (s.  c,  p.  1255) 

"It  reqtilred  in  its  exercise  the  utmost  good  faith,  the  comptetest  trut 
ness,  and  a  careful  regard  to  the  protection  of  the  future  shareholders, 
power  to  ncnnlnate  a  directorate  is  manifestly  capable  of  great  abuse, 
may  involve  In  the  misuse  of  it  very  evil  consequences  to  multitudes  of 
pie  who  have  little  capacity  to  guard  themselves.  Such  a  power  may  or 
not  have  been  wisely  permitted  to  exist.  I  venture  to  have  doubts  upo: 
point.  It  tempts  too  must  to  fraudulent  contrivance  and  mischievous  d 
tlon,  and,  at  least.  It  should  be  watched  with-  jealousy,  and  restrained 
employment  in  such  a  way  as  to  mislead  the  Ignorant  and  the  nnwarv 
all  such  cases  the  directorate  nominated  by  the  promoters  should  stan 
tween  them  and  the  public  with  such  independence  and  intelligence  that 
may  be  expected  to  deal  fairly,  impartially,  and  with  adequate  knowled 
the  affairs  submitted  to  their  control." 

In  that  case  the  property  was  purchased  by  a  syndicate,  who  ti 
ferred  it  to  the  corporation  at  an  excessive  valuation,  and  it  was 
that  the  relation  between  the  company  and  the  persons  transfei 
the  property  was  fiduciary  in  character,  and  they  owed  to  it  th( 
ligation. 

In  Gluckstein  v.  Barnes,  supra,  the  syndicate  was  formed  to 
chase  the  property  at  a  judicial  sale  and  make  a  resale  to  the  > 
pany  subsequently  to  be  formed.  The  syndicate  bought  some  o 
debenture  bonds  at  a  discount,  and  also  a  mortgage,  by  w^hich 
made  a  profit  of  £20,000.    They  purchased  the  property  at  the 
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,000,  and  contracted  to  transfer  it  to  the  company  for  ii8o,- 
icealing  the  profit  which  they  made  in  the  purchase  of  the 
res  and  the  mortgage.  After  the  company  was  formed  they 
prospectus,  stating  the  price  for  which  the  property  was  pur- 
md  the  price  at  which  it  would  be  transferred  to  the  com- 
it  did  not  disclose  therein  the  £20,000  secret  profit,  although 
pectus  did  state:  "Any  other  profits  made  by  the  syndicate 
erim  investments  are  excluded  from  the  sale  to  the  company." 
hese  circumstances  it  was  held,  in  an  action  on  behalf  of  the 
^  to  compel  an  accounting  of  the  undisclosed  profits  which 
1  made,  that,  although  it  appeared  that  the  company,  its  trus- 
1  directors  were  the  same  persons  who  bought  in  the  prop- 
med  the  company,  and  offered  its  debenture  bonds  for  sale, 
they  owed  to  the  subscriber  who  paid  for  the  debenture  and 
le  duty  of  fully  disclosing  all  of  the  profits  which  they  made, 

they  were  bound  to  protect  the  company  in  such  matter  as 

and  directors,  and  that  their  failure  so  to  do  was  not  only 
upon  the  purchasers  of  the  debentures  and  bonds,  but  was 
upon  the  company,  and  they  were  bound  to  account  to  it  for 
sdosed  profits  which  they  made.  We  are  not  required  to  go 
is  does  the  doctrine  announced  in  that  case,  to  sustain  the 

action  averred  in  this  pleading. 

evident,  therefore,  that  by  the  averments  of  this  complaint 
fe  Schley  fall  into  the  category  of  promoters,'  owing  a  fidu- 
ation  to  the  company  which  they  created,  and  charged  with 
jation  of  protecting  its  interests,  and  they  could  not  make 
3ut  of  the  company  in  the  transaction  without  fully  disclosing 
e,  and  dealing  in  respect  thereto  fairly  and  openly.  Such 
i  fair  dealing  is  not  had,  and  proper  protection  is  not  given 
•rporation  which  they  control,  when,  without  giving  anything 
,  they  take  the  stock  issued  by  the  company  and  appropriate 
ir  own  use.  Under  such  circumstances,  and  well  within  the 
es  which  we  have  cited,  a  wrong  is  done  to  the  company,  and 
5  created  where  equity  will  lay  hold  of  the  transaction  and 
in  accounting.  Nor  is  the  rescission  of  the  contract  of  sale 
idy  in  such  a  case.    There  are  no  averments  in  this  complaint 

or  tending  to  show  that  there  was  any  wrong  done  to  the 
ion  in  transferring  to  it  the  malting  properties.  From  all 
ears,  the  corporation  received  full  value  for  the  stock  which 
in  exchange  for  the  properties,  and  such  transaction  is  not 
in  any  respect  with  wrongdoing.  There  is  therefore  no 
ipon  which  a  rescission  of  the  transfers  of  the  malting  prop- 
uld  be  based.  There  is  a  class  of  cases  holding  that  rescis- 
the  contract  is  the  proper  remedy  of  the  company  wherfe  it 
I  defrauded  in  making  it,  and,  if  no  changes  have  taken  place 
operty  or  right  accrued  in  connection  with  it,  rescission  may 
;r.    ^Tiere,  however,  there  have  been  changes,  a  rescission 

be  made,  and  an  action  lies  for  an  accounting.  Yale  Gas 
3.  v.  Wilcox,  64  Conn.  loi,  29  Atl.  303,  25  L.  R.  A.  90,  42  Am. 

159;  In  re  Olympia,  Lim.  (1898)  L.  R.  Ch.  Div.  vol.  2,  p. 
le  only  remedy  which  can  be  invoked  in  this  case  is  to  compel 
N.Y.S.— 25 
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Moore  &  Schley  to  make  restitution  of  the  stock  which  they  have 
taken  and  converted  to  their  own  use,  or  to  account  for  the  same,  or 
its  proceeds,  if  they  have  disposed  of  it.  The  corporation,  under  the 
averments  of  this  complaint,  has  made  no  contract  which  requires 
rescission.  It  avers  in  legal  effect  a  breach  of  trust  resulting  in  a 
conversion  of  this  stock  by  the  defendants  Moore  &  Schley,  and  it 
is  to  recover  it  or  its  value  that  the  action  seeks,  and  the  action  will 
clearly  lie  for  such  purpose. 

It  is  further  claimed  that  the  plaintiff  has  been  guilty  of  such  laches 
as  defeats  the  right  to  maintain  this  action.  Laches  is  ordinarily  to 
be  presented  by  answer,  and  not  by  demurrer.  Sage  v.  Culver,  147 
N.  Y.  241, 41  N.  E.  513 ;  Zebley  v.  F,  L.  &  T.  Co.,  139  N.  Y.  461,  34 
N.  E.  1067.  The  complaint  avers  the  time  when  the  misappropria- 
tion was  discovered,  and,  if  there  has  been  any  laches  in  prosecuting 
the  claims,  it  can  be  made.to  appear  upon  the  trial ;  the  court  will  not 
dispose  of  such  question  upon  demurrer.  The  complaint  is  sufficient 
to  show  that  of  the  secret  profit  no  one  had  notice,  save  Moore  & 
Schley,  and  the  directors  of  the  company,  whom  they  controlled,  and 
the  averments  in  this  respect  are  sufficiently  broad  to  permit  show- 
ing that  there  was  no  ratification  or  knowledge  by  the  plaintiffs  or 
by  their  predecessors  in  title.  Under  such  circumstances  there  is  no 
basis  upon  which  to  predicate  an  estoppel.  Estoppel,  like  laches, 
usually  constitutes  matter  of  defense.  Estoppel  in  this  case  cannot 
be  enforced,  based  upon  the  acquiescence  of  the  directors  of  the  com- 
pany and  Eicks,  the  holder  of  the  stock,  and  this  for  the  reason  that 
Eicks'  holding  was  fiduciary  for  the  company  and  those  legally  en- 
titled to  the  stock,  and  no  transfer  of  it  could  be  justified  under  the 
facts  averred,  except  to  those  who  subscribed  for  it,  and  who  were 
entitled  to  the  respective  allotments,  either  for  property  or  cash. 
The  acts  leading  up  to  the  appropriation  by  Moore  &  Schley  of  the 
stock  were  a  breach  of  the  relation  which  existed  between  them  and 
the  company,  which  they  were  bound  to  protect,  and  out  of  such  cir- 
cumstances there  could  arise  no  estoppel  as  against  subsequent  hold- 
ers of  the  stock  who  took  the  same  without  knowledge  of  the  facts. 
Promoters  are  held  to  liability,  even  though  all  of  the  stock  is  is- 
sued in  the  first  instance  to  them,  and  they  have  control  of  the  com- 
pany. Brewster  v.  Hatch,  supra ;  Pittsburg  Mining  Co.  v.  Spooner, 
supra. 

We  conclude,  therefore,  that  upon  the  main  questions  this  com- 
plaint states  a  good  cause  of  action,  and  the  demurrer  thereto  was 
properly  overruled.  As  to  the  demurrer  of  the  defendant  Eicks,  the 
allegations  are  that  he  acted  as  the  agent  of  Moore  &  Schley,  and 
it  is  not  shown  that  he  is  liable  to  respond  in  any  wise  for  any  of  his 
acts.  While  he  may  not  be  a  necessary  party  to  the  action,  yet  in- 
asmuch as  the  transactions  were  largely  through  him,  he  is  a  proper 
party,  and,  the  action  being  in  equity,  he  is  properly  made  a  party 
within  section  447  of  the  Code  of  Civil  Procedure,  as  he  may  have 
some  interest  in  the  controversy. 

In  support  of  the  demurrer  of  the  executors  of  John  G.  Moore,  de- 
ceased, it  is  claimed  that  it  must  be  sustained,  for  the  reason  that  no 
facts  are  alleged  showing  that  complete  satisfaction  cannot  be  pro- 
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om  the  surviving  members  of  the  firm  of  Moore  &  Schley, 
t  such  averment  is  essential  to  the  statement  of  a  cause  of 
gainst  them.  Assuming  that  the  complaint  is  to  be  treated 
ing  a  cause  of  action  against  Moore  &  Schley  as  copartners, 
k  the  contention  of  the  executors  cannot  be  sustained.  It 
admitted  that  at  common  law  an  action  could  not  be  main- 
;ven  in  equity,  which  joined  surviving  partners  with  the  per- 
presentatives  of  a  deceased  copartner,  in  the  absence  of  alle- 
showing  insolvency  of  the  surviving  copartners.  Such  seems 
e  rule  announced  in  Lawrence  v.  Trustees,  etc.,  2  Denio,  577. 
s  was  otherwise  in  England,  where  it  was  finally  settled  that 
rtion  in  equity  the  personal  representatives  of  the  deceased 
jr  could  be  joined,  even  though  a  legal  remedy  existed  against 
ivors  of  the  copartnership.  Williams  on  Executors  (6th  Am. 
[7-  Whatever  doubts  may  have  existed  in  this  state  respect- 
right  to  make  personal  representatives  of  a  deceased  copart- 
ies  with  the  survivors  in  an  action  in  equity  where  equitable 
ay  be  properly  invoked,  it  was  set  at  rest  by  the  provisions  of 
118  of  the  old  Code,  where  the  right  was  expressly  given,  and 
le  has  been  continued  in  the  provisions  of  section  447  of  the 
■  Civil  Procedure.  In  Voorhis  v.  Child's  Executor,  17  N.  Y. 
Ige  Selden,  writing  for  the  court,  exhaustively  considered  the 
That  was  an  action  at  law  for  the  recovery  of  a  debt,  where- 
)ersonal  representatives  were  joined,  and,  in  sustaining  the 
:r  that  the  joinder  could  not  be  had  in  a  legal  action,  the  court 


lerefore,  the  present  action  must  be  regarded  as  one  of  a  purely  le- 
re,  brought  against  the  surviving  partners  upon  their  legal  liability, 
s  that  the  executors  of  the  deceased  partner,  who  la  liable  only  In 
i-ere  Improperly  made  parties." 

)tts  V.  Dounce,  173  N.  Y.  335,  66  N.  E.  4,  the  action  was  also 
iw  to  enforce  a  debt,  and  Judge  Gray,  in  writing  for  the  court, 
said: 

while  the  legal  rule  of  liability  has  been  changed,  the  rule  of  proce- 
lot.  When  the  personal  representatives  of  the  deceased  Joint  debtor 
;tly  proceeded  against  at  la^r,  the  plaintiff  should  still  allege  and 
i  Insolvency,  or  inability  to  pay,  of  the  survivors." 

pp  V.  Huber,  160  N.  Y.  524,  55  N.  E.  206,  was  likewise  an  ac- 
aw,  and  the  same  rule  was  applied.  It  must  therefore  be  now 
d  as  settled  that  in  an  action  at  law  the  personal  representa- 
a  deceased  copartner  are  not  proper  parties,  unless  it  be 
and  proved  that  the  survivors  are  insolvent  and  unable  to 
e  demand  sought  to  be  established.  In  an  equitable  action 
:  is  otherwise,  and  the  personal  representatives  are  proper 
without  averring  or  proving  the  insolvency  of  the  survivors, 
e,  however,  that  the  representatives  of  deceased  copartners 
Dt  be  joined  in  the  first  instance,  or  proceeded  against  in  eq- 
s  never  extended  to  that  class  of  equitable  actions  which  in- 
i  breach  of  trust.  Where  the  relations  out  of  which  arise  the 
i  action  are  predicated  upon  an  obligation  involving  a  wrong, 
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or  violation  of  duty  as  agent  or  trustee,  the  personal  representativej 
were  always  proper  parties  in  the  settlement  of  the  controversy  in- 
volving an  examination  of  the  quality  of  the  acts.  Bailey  v.  Inglee, 
2  Paige,  278;  Cunningham  v.  Pell,  5  Paige,  607;  Sortore  v.  Scott, 
6  Lans.  271.  And  in  similar  actions  to  this,  involving  the  same  relief 
which  is  sought  for  herein,  personal  representatives  have  been  re- 
garded as  proper  parties.  Getty  v.  Devlin,  54  N.  Y.  403;  Id.,  70  N. 
Y.  504;  Erlanger  v.  New  Sombrero  Phosphate  Co.,  supra.  It  is 
quite  possible  to  construe  this  complaint  as  stating  personal  acts  of 
the  several  defendants  therein  in  the  accomplishment  of  the  scheme, 
for  its  averment  is  that  the  "said  Moore  and  the  said  defendants 
Schley,  Chapman,  Timmerman,  Casilear  and  Eicks  committed  and 
performed  the  acts  hereinafter  set  forth."  This  is  an  affirmative  al 
legation  of  personal  acts  upon  the  part  of  the  defendants,  and  thf 
characterization  of  such  acts  thereafter  under  the  name  of  Moore  8 
Schley  is  rather  matter  of  brevity  than  of  substance.  If  the  complain 
is  ambiguous  in  this  respect,  it  is  doubtless  to  be  taken  most  strong 
ly  against  the  pleader.  But  whether  this  construction  be  given  to ; 
or  not,  we  do  not  consider  of  consequence,  as  we  have  reached  th 
conclusion  that,  this  being  inherently  an  equitable  action  to  redress 
wrong,  all  of  the  parties  affected  thereby  are  properly  made  parties. 
It  follows  from  these  views  that  the  interlocutory  judgment  shoul 
be  affirmed,  with  costs,  with  leave  to  the  defendants  to  withdraw  ii 
demurrer  and  serve  an  answer  within  20  days,  upon  the  payment  ( 
costs  in  this  court  and  in  the  court  below. 

LAUGHLIN,  J.,  concurs. 

VAN  BRUNT,  P.  J.  This  action  was  brought  by  certain  stoc 
holders  of  the  defendant  company,  in  the  interest  of  the  company, 
recover  from  the  firm  of  Moore  &  Schley  what  is  termed  in  the  cos 
plaint  "a  secret  profit  made  at  the  expense  of  the  defendant  co: 
pany,  its  stockholders  and  creditors." 

It  seems  to  me  that  the  fundamental  error  which  underlies  t 
whole  of  this  complaint  is  the  assumption  that  the  defendant  compa 
had  any  interest  in,  or  acquired  any  rights  by,  the  contract,  Exhi 
A  annexed  to  the  complaint,  and  which  is  erroneously  styled  a  "stc 
subscription,"  which  reads  as  follows : 

Messrs.  Moore  &  Schley — Gentlemen:  Eacb  of  the  underBlgned.  agrees 
take  the  number  of  shores  set  opposite  his  signature  hereto  of  the  prefer 
stock,  and  one-half  that  number  of  shares  of  tie  common  stock  of  a  comp; 
to  be  organized  to  manufacture  and  deal  In  malt  with  a  capital  of  $30,000. 
one-half  thereof  7%  cumulative  preferred  stock  and  the  remainder  comi 
stock,  and  to  pay  therefor  the  amount  likewise  set  opposite  his  BignataTt 
the  Guaranty  Trust  Company  of  New  York,  at  Its  office  In  New  York  City 
and  when  called  for  by  said  trust  company. 

It  is  expected  that  of  the  capital  aforesaid  all  but  two  and  one-half  ; 
lions  of  preferred  and  one  and  one-quarter  million  dollars  of  common  stncl 
be  reserved  in  the  treasury  for  further  corporate  uses,  will  be  issued  in 
quiring  certain  malt  properties  on  which  you  and  your  associates  control 
dons  (or  other  value  as  you  may  determine  in  lieu  of  any  thereof  that  1 
not  be  acquired)  and  for  working  capital  and  that  a  part  of  the  stock  s 
be  issued,  to  wit:   nine  million  dollars  of  preferred  and  four  and  one- 
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million  dollars  of  cooimon  beretofore  undertrrltten,  will  be  sold  upon  tbe 
terms  above  stated,  deliverable  when  and  if  lasued. 
Dated,  New  York  September  27tli,  1897. 


This  paper  was  simply  a  contract  between  tbe  signers  thereof  and 
Moore  &  Schley,  whereby  the  signers  agreed  to  buy  from  Moore  & 
Schley  the  number  of  shares  set  opposite  their  respective  names,  at 
a  price  specified,  of  a  company  to  be  organized  upon  the  basis  therein 
provided ;  and  Moore  &  Schley  agreed  to  sell  certain  of  said  shares 
to  the  signers  at  the  price  named,  deliverable  when  and  if  issued.  It 
seems  to  me  reasonably  clear  that,  if  the  signers  had  failed  to  receive 
the  stock  subscribed  for  when  issued,  they  would  have  had  no  cause 
of  action  against  the  defendant  company,  their  only  recourse  being 
against  Moore  &  Schley;  and,  if  any  of  the  signers  had  failed  to 
make  payments  as  agreed  in  the  contract,  the  defendant  company 
would  have  had  no  cause  of  action,  Moore  &  Schley  being  the  only 
parties  aggrieved.  In  other  words,  there  was  no  contract  between 
the  signers  of  that  paper  and  the  defendant  company. 

There  is  no  claim  but  that  the  company  was  organized  as  required 
by  the  contract,  nor  that  the  expectations  referred  to  therein  were  not 
carried  out  to  the  letter.  All  the  malt  properties  referred  to  therein 
were  acquired  by  the  defendant  company,  and  ample  working  capital 
was  provided.  Moore  &  Schley  made  no  secret  of  their  interest  in 
the  properties  which  were  to  be  acquired  by  the  company.  The  con- 
tract expressly  declared  that  Moore  &  Schley  and  their  associates 
controlled  the  properties  which  were  to  be  acquired  by  the  company, 
and  the  only  inference  to  be  drawn  from  its  language  is  that  all  the 
stock  of  the  company,  except  the  amount  reserved  in  the  treasury  for 
further  corporate  uses,  was  to  be  issued  to  Moore  &  Schley  and  their 
associates  in  payment  for  the  properties  acquired  and  to  provide 
working  capital.  All  the  stock  referred  to  in  the  contract  as  to  be 
issued  for  acquiring  property  and  working  capital  was  issued  to 
Moore  &  Schley,  as  contemplated,  for  the  properties  therein  referred 
to  and  for  working  capital.  I  say  issued  to  Moore  &  Schley,  because 
I  treat  Moore  &  Schley  and  Eicks  as  one,  for  the  purposes  of  this 
opinion.  There  is  no  claim  but  that  Moore  &  Schley  caused  every 
piece  of  property  contemplated  to  be  conveyed  to  the  company,  and 
provided  an  ample  working  capital. 

It  is  said  that  Moore  &  Schley  did  not  themselves  convey  the  prop- 
erties to  the  company,  but  that  they  were  conveyed  by  the  respective 
owners.  Hie  contract  states  that  Moore  &  Schley  and  their  asso- 
ciates held  options  upon  this  property.  They  therefore  controlled  it; 
and  the  fact  that  they  caused  the  owners  of  the  property  to  convey  di- 
rectly to  the  company,  in  fulfillment  of  their  contract  with  the  com- 
pany to  convey  or  procure  to  be  conveyed  this  property  to  the  corn- 
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f)any,  in  no  manner  affected  their  relations  to  the  transaction.  The 
anguage  of  the  contract  of  Eicks  with  the  company  clearly  contem- 
plated that  Moore  &  Schley  and  Eicks  were  not  themselves  to  give 
the  title.  Eicks  contracted  to  convey  or  procure  to  be  conveyed.  If 
one  man  holds  a  contract  for  the  sale  of  real  estate  by  another,  which 
he  assigns  to  a  third  party,  it  certainly  is  not  an  unusual  transaction 
for  the  seller  to  convey  directly  to  the  assignee  of  the  contract, 
^here  was  therefore  nothing  unusual  in  the  fact  that  the  owners  of 
this  property  conveyed  directly  to  the  company.  Moore  &  Schley, 
as  far  as  the  company  was  concerned,  were  the  sellers  of  this  prop- 
erty, as  it  appeared  upon  the  face  of  the  contract  that  it  was  contem- 
plated that  they  should  be ;  and  there  is  no  hint  or  allegfation  through- 
out the  complaint  but  that  the  company  received  full  value  for  the 
stock  it  issued.  The  whole  foundation  of  the  complaint  resting  upon 
the  contract  (Exhibit  A),  in  which  the  defendant  company  never  had 
any  interest,  no  cause  of  action  is  set  out. 
The  demurrer  should  be  sustained. 

INGRAHAM,  J.,  concurs. 

INGRAHAM,  J.  The  cause  of  action  sought  to  be  enforced  is  one 
in  favor  of  the  corporation  the  American  Malting  Company  to  com- 
pel the  individual  defendants  to  account  to  that  corporation  for  5,000 
shares  of  the  preferred  stock  and  77400  shares  of  the  common  stock 
received  by  them,  and  any  other  stock  or  money  retained  by  them  as  a 
profit.  There  is  no  wrong  done  to  the  plaintiffs,  either  individually  or 
as  stockholders,  by  any  of  the  defendants,  for  which  redress  is  asked, 
and  the  action  must  be  treated  as  if  the  corporation  were  the  plaintiff, 
and  to  sustain  it  the  ccxnplaint  must  allege  facts  which  give  the  corpora- 
tion a  right  to  call  the  defendants  to  account 

The  cc»nplaint  contains  many  allegations  as  to  the  intent  of  the  de- 
fendants, and  the  purposes  and  objects  that  they  had  in  view;  but  I 
suppose  that  the  liability  of  the  defendants  must  depend  upon  what 
they  did,  not  upon  what  they  proposed  or  intended  to  do ;  and,  if  what 
it  is  alleged  they  did  gives  to  the  corporation  no  right  of  action,  this 
judgment  cannot  be  sustained.  The  fact  that  the  defendants,  or  some 
of  them,  endeavored  to  make  it  appear  to  the  public,  to  the  stockholders 
of  the  defendant  company,  and  to  the  defendant  company  that  the  de- 
fendant company  was  dealing  with  an  independent  party  is  not  at  all 
material,  unless  the  endeavor  was  successful,  and  neither  the  public  nor 
the  stockholders  are  before  the  court  asking  for  relief. 

The  complaint  alleges  that  the  American  Malting  Company  was  in- 
corporated under  the  laws  of  the  state  of  New  Jersey  on  September  27, 
1897,  with  an  authorized  capital  of  300,000  shares,  of  the  par  value  of 
$100  each,  of  which  150,000  shares  were  preferred  stock  and  159,999 
shares  were  common  stock,  for  the  purpose,  as  alleged  in  the  complaint, 
of  making  for  the  defendants  composing  the  copartnership  of  Moore  & 
Schley  "a  credit  profit  from  the  purchase  at  or  about  the  time  of  the 
incorporation  of  said  defendant  corporation  of  certain  options  or  the 
malting  plants  called  for  by  said  options,"  for  the  purchase  out  of  the 
sale  of  defendant's  capital  stock  of  other  plants  and  property  needed  in 
the  business  of  the  defendant  company,  as  the  necessity  for  the  purchase 
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me  should  arise.  The  incorporators  were  three  in  number, 
om  were  the  employes  of  the  attorneys  of  Moore  &  Schley, 
/  the  articles  of  incorporation  and  acted  as  employes  and  rep- 
es  of  and  at  the  request  and  instigation  of  Moore  &  Schley, 
iie  incorporation  of  the  defendant  company,  Moore  &  Schley 
ed  options  to  purchase  about  25  malting  plants  situate  through- 
nited  States,  and  caused  such  options  to  be  taken  in  the  name 
fendant  Eicks,  their  employe,  for  their  benefit.  Immediately 
he  incorporation  of  the  defendant  company,  Moore  &  Schley 
le  pubKc  to  subscribe  to  the  stock  of  the  corporation,  and  a 
nber  of  persons  signed  subscriptions  to  take  preferted  stock 
r  value  of  $9,000,000  and  common  stock  of  the  par  value  of 
0,  and  agreed  to  pay  therefor  $9,000,000,  one-half  of  said  sum 
nber  28,  1897,  and  the  balance  on  October  i,  1897,  said  sub- 
to  be  paid  to  the  Guaranty  Trust  Company.  The  subscrip- 
in  the  form  of  a  letter  to  Moore  &  Schley,  a  copy  of  which 
d  to  the  complaint.  This  letter  speaks  for  itself,  and  shows 
allegations  of  the  complaint  as  to  its  contents  are  inaccurate 
ading. 

fendant  corporation  having  been  incorporated  on  the  27th  of 
r,  1897,  the  incorporators  met  on  September  28th  and  elected 
:ors,  who  were  employes  of  the  attorneys  for  Moore  &  Schley, 
entatives  of  Moore  &  Schley,  and  said  directors  elected  offi- 
of  whom  was  one  of  the  attorneys  of  Moore  &  Schley,  and  the 
iployes  of  such  attorneys.  On  the  said  28th  of  September, 
tigation  and  request  of  Moore  &  Schley,  the  officers  and  di- 
lused  the  defendant  corporation  to  enter  into  a  contract  with 
dant  Eicks,  by  which  Eicks  agreed  to  convey  or  cause  to  be 
to  the  defendant  corporation  the  said  malting  plants  and  to 
working  capital  of  $2,070,000,  and  the  defendant  corporation 
issue  to  Eicks  or  to  his  order  preferred  stock  of  the  par  value 
D,ooo  and  common  stock  of  the  par  value  of  $13,740,000.  A 
Siis  contract  is  annexed  to  the  complaint  The  complaint  fur- 
es  that  said  trust  company,  on  the  joint  order  of  the  defend- 
man,  the  president  of  the  defendant  corporation,  and  Eicks, 
the  malting  plants  purchased  from  Eicks  under  his  contract 
corporation,  and  paid  to  the  corporation  $2,070,000  working 
t  of  the  $9,000,000  paid  to  Moore  &  Schley  on  the  purchase  of 
;  that  there  remained  in  the  hands  of  the  trust  cornpany  5,000 
preferred  stock  and  77,000  shares  of  the  common  stock  of  said 
■>n,  which  should  have  been  returned  to  the  treasury  of  the  de- 
orporation,  and  that  this  said  stock,  instead  of  being  delivered 
npany,  was  delivered  to  the  individual  defendants,  who  appro- 
to  their  own  use,  and  have  not  accounted  for  it  to  the  cor- 

ire  the  substantial  allegations  of  the  complaint  as  to  the  or- 
1  of  the  defendant  corporation  and  the  issue  of  the  stock.  The 
s  of  the  motives  and  intent  of  the  defendants  (which  are  not 
I  have  been  carried  out),  and  of  other  transactions  of  the  cor- 
do  not  appiear  to  me  to  be  material  in  determining  the  legal 
lat  existed  between  Moore  &  Schley  and  the  corporation.    It 
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is  not  alleged  but  that  Eicks  complied  with  his  contract,  and  conveyed 
or  caused  to  be  conveyed  to  the  defendant  corporation  the  malt-produc- 
ing plants  therein  specified,  nor  is  there  any  allegation  that  the  plants 
acquired  by  the  defendant  company  were  not  worth  what  the  company 
paid  for  them.  The  corporation  was  organized  to  acquire  and  work 
these  plants.  It  acquired  such  plants,  issuing  therefor  a  part  of  its 
capital  stock  at  a  price  which,  so  far  as  appears,  was  not  excessive.  It 
does. not  ask  to  set  asids  the  transaction,  but  holds  on  to  what  it  ac- 
quired in  consideration  of  the  issue  of  its  stock.  It  is  not  alleged  that 
lliere  was  any  secret  about  the  relation  in  which  Moore  &  Schley  stood 
to  the  company  or  to  the  property  purchased  by  the  company.  The 
incorporators,  the  directors,  the  officers,  and  Eicks,  who  made  the  con- 
tracts, and  the  purchasers  of  the  stock  from  Moore  &  Schley,  had,  so 
far  as  appears,  knowledge  of  all  the  facts  that  are  alleged  in  tlie  com- 
plaint. The  contract  between  the  corporation  and  Eicks  was  com- 
pleted. The  company  have  the  title  to  and  are  in  possession  of  all  the 
property  that  it  was  incorporated  to  acquire,  and  which  it  had  pur- 
chased by  the  issue  of  its  capital  stock,  and  Eicks,  or  Moore  &  Schley, 
or  their  assignees,  were  in  possession  of  the  stock  issued  for  that  prop- 
erty. Leaving  out  of  view  for  a  moment  the  sale  of  stock-  by  Moore  & 
Schley  under  what  is  called  the  "subscription  agreement,"  upon  the 
completion  of  the  contract  between  the  c(Mnpany  and  Eicks,  Eicks  hav- 
ing performed  his  contract  by  conveying  or  causing  to  be  conveyed  to 
the  corporation  a  good  title  to  these  malting  properties,  furnishing  an 
adequate  working  capital,  and,  as  a  consideration  therefor,  having  re- 
ceived from  the  company  this  stock  which  the  company  had  agreed  to 
issue  to  him  for  the  plants  and  working  capital,  is  it  not  perfectly  clear 
that  the  company  could  not  recover  any  portion  of  the  stock  that  it  had 
issued  to  Eicks  as  the  consideration  for  a  good  title  to  the  malting 
plants  and  for  supplying  the  working  capital,  irrespective  of  the  amount 
that  Eicks  had  been  required  to  pay  for  the  acquisition  of  the  plants  or 
assuring  the  corporation  a  good  title  thereto?  Neither  Moore  &  Schley 
nor  Eicks  was  an  agent  of  the  company  authorized  by  it  to  purchase 
these  plants.  Neither  of  them  were  officers  or  directors  of  the  com- 
pany. The  relation  which  they  bore  to  the  company  was  that  of  inde- 
pendent contractors  agreeing  to  convey  or  cause  to  be  conveyed  to  the 
company  certain  property  for  which  the  company  agreed  to  issue  cer- 
tain shares  of  stock.  To  say  that  Moore  &  Schley  were  in  fact  the 
COTnpany,  and  that  its  incorporators,  officers,  and  directors  were  named 
by  them  and  acted  at  their  instigation,  does  not  change  the  situation, 
for  then  Moore  &  Schley  were  dealing  with  themselves,  and,  as  they 
owned  all  the  stock  after  it  was  issued,  no  one  was  injured  or  deceived. 
It  is  alleged,  however,  that  Moore  &  Schley  had  made  a  contract  to  sell 
a  part  of  the  defendants'  stock  that  was  to  be  issued  to  Eicks  as  a  con- 
sideration for  his  securing  to  the  defendant  corporation  the  title  to 
these  malting  properties,  and  a  working  capital,  for  an  amount  which 
enabled  them  to  make  the  payments  necessary  to  vest  the  malting  pr<^ 
erties  in  the  defendants  and  furnish  the  working  capital  required,  so 
that  they  could  retain  a  portion  of  the  stock  as  the  profits  of  the  trans- 
action ;  and  that  gave  the  corporation  a  right  of  action  which  it  would 
not  have  had  but  for  that  sale.    The  corporation  was  incorporated  on 
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September  28,  1897,  and  on  September  29th  the  contract  was  made  with 
Eicks.  There  is  no  allegation  in  the  complaint  when  the  agreement 
with  Moore  &  Schley  for  the  purchase  of  the  stock  was  actually  signed, 
but  it  was  dated  September  27th,  the  day  before  the  company  was  in- 
corporated, and  two  days  before  the  contract  for  the  purchase  of  the 
property  was  executedl  It  certainly  cannot  be  assumed  that  this  con- 
tract for  the  sale  of  steck  for  $9,000,000  was  obtained  upon  the  date  of 
the  letter,  and  it  could  not  have  been  obtained  before.  The  subscrip- 
tion, or,  more  properly,  the  agreement  to  purchase  the  stock  from 
Moore  &  Schley,  was  in  form  a  letter  to  Moore  &  Schley.  By  it  each 
subscriber  agreed  to  take  the  number  of  shares  set  opposite  his  name  in 
a  corporaticm  to  be  organized  to  manufacture  and  deal  in  malt,  with  a 
capital  of  $30,000,000,  and  to  pay  therefor  the  amount,  likewise  set  op- 
posite his  signature,  to  the  Guaranty  Trust  Company  of  New  York, 
as  and  when  called  for  by  the  said  trust  company.  It  was  stated  in 
the  letter  that,  of  the  capital  stock  of  the  company,  all  but  two  and  a 
half  million  dollars  of  the  preferred  and  one  and  a  quarter  million  dol- 
lars of  the  common  stock,  to  be  reserved  in  the  treasury,  was  to  be  is- 
sued in  acquiring  certain  malt  properties  on  which  Moore  &  Schley  or 
their  associates  controlled  options,  and  for  working  capital;  and  that 
a  part  of  the  stock  so  to  be  issued,  to  wit,  nine  million  dollars  of  prefer- 
red and  four  and  one-half  million  dollars  of  common  stock  heretofore 
underwritten,  would  be  sold  upon  the  terms  stated,  deliverable  when 
and  if  issued.  After  deducting  the  stock  to  be  retained  by  the  com- 
pany, it  was  stated  that  the  amount  that  was  to  be  issued  in  acquiring 
the  properties  and  for  working  capital  was  of  the  par  value  of  ^6,250,- 
000.  The  stock  to  be  issued  to  Eicks  for  the  properties  to  be  acquired 
for  the  corporation  was  of  the  par  value  of  $26,240,000 — less  than  stated 
in  the  letter.  What  was  there,  then,  in  this  subscription  letter  to 
Moore  &  Schley  which  could  give  the  corporation  a  right  of  action 
against  Moore  &  Schley  ? 

Moore  &  Schley  did  not  purport  to  be  acting  for  the  corporation  to 
be  organized,  nor  for  those  who  were  to  become  the  purchasers  of  the 
stock ;  nor  was  it  anywhere  alleged  that  the  agreement  to  purchase  the 
stock  was  with  the  corporation.  The  promise  to  purchase  was  based 
upon  the  statement  that  the  stock  was  to  be  issued  in  acquiring  the  malt 
properties  upon  which  Moore  &  Schley  controlled  cations,  and  the  sub- 
scribers agreed  to  purchase  that  stock  from  Moore  &  Schley.  The 
stock  whidi  was  to  be  purchased  was  stock  that  was  to  be  issued  for 
the  purchase  of  the  malt  properties,  and  the  subscribers  obtained  just 
what  the  letter  to  Moore  &  Schley  stated  they  would  receive — a  portion 
of  the  stock  that  had  been  issued  to  acquire  these  malt  properties. 
When  the  purchasers  of  the  stock  had  received  the  stock  that  they  had 
purchased  they  became  stockholders  in  a  corporation  that  had  been  or- 
ganized to  acquire  certain  malt  properties  for  which  the  corporation 
had  issued  its  capital  stock  of  the  par  value  of  $26,240,000,  and  this  is 
just  what  the  agreement  said  thej'  were  to  receive.  Certainly  the  pur- 
chase from  Moore  &  Schley  of  a  portion  of  this  stock  issued  by  the 
corporation  to  acquire  the  malt  properties  could  give  the  corporation  no 
cause  of  action  against  Moore  &  Schley  or  their  associates  or  repre- 
sentatives.   But  Moore  &  Schley  are  called  "promoters,"  and  it  is 
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claimed  that  because  they  are  promoters  they  become  in  so 
able  to  the  corporation.  I  do  not  suppose  that  calling  then 
itself  imposes  any  liability.  It  is  the  relation  that  in  fact, 
tween  the  persons  upon  whom  a  Kability  is  sought  to  be  ii 
the  corporation  in  whom  vests  the  cause  of  action  which  i 
be  enforced  that  must  determine  the  question  as  to  the  lial 
defendants.  If,  as  between  the  corporation  and  the  individ 
ants,  a  fiduciary  relation  is  established,  then,  of  course,  there 
upon  the  agent  or  trustee  the  obligations  that  follow  fron 
tion ;  but,  to  establish  that  liability,  the  relation  must  be  sho' 
and  there  is,  as  I  look  at  it,  no  allegation  in  this  complaint 
that  such  a  relation  as  between  Moore  &  Schley  and  the 
existed.  The  corporation  was  or^nized  to  acquire  these  irn 
erties.  It  acquired  them  by  issuing  its  stock  to  Eicks,  ani 
Schley  entered  into  a  contract  to  sell  the  stock  when  issued 
Moore  &  Schley  and  those  associated  with  them  made  or 
would  be  entirely  immaterial  so  far  as  rights  or  obligations 
pany  were  affected.  If,  by  reason  of  financial  disturbanc< 
scription  to  the  stock  had  not  been  successful,  or  the  subs 
failed  to  pay  for  the  stock  subscribed  for,  and  the  transact 
suited  in  a  loss,  it  would  not,  I  assume,  be  claimed  that  Mooi 
could  have  called  on  the  corporation  to  make  good  the  loss. 
I  have  not,  in  expressing  my  views  upon  this  question, 
the  many  cases  which  were  cited  on  the  argument  before 
were  all  based  upon  a  relation  of  trust  that  was  shown  to  e> 
the  promoter  and  the  corporation  or  those  who  subscribed 
tal  stock  of  the  corporation.  Brewster  v.  Hatch,  122  N.  Y. 
E.  505,  19  Am.  St.  Rep.  498,  is  an  illustration  of  the  cas« 
the  relation  was  established ;  but  in  that  case  it  was  the  subsc 
purchasers  of  the  stock  that  sought  to  hold  the  persons  fron 
stock  was  purchased  as  their  trustees,  not  as  trustees  for  t 
tion.  The  plaintiffs  were  subscribers  to  the  stock  of  a  < 
and  asked  for  the  damages  sustained  by  them  on  the  pure 
stock.  The  court,  in  sustaining  a  judgment  in  favor  of  th 
said: 

"Tbe  end  which  Brown  and  his  associates  sought  to  and  did  ac 
stated  In  their  testimony,  and  as  found  by  the  court,  was  the  a< 
the  mlnlDg  property  by  the  ccwporatlon  to  be  organized  wholly 
of  such  persons  as  should  subscrllie  afid  pay  for  shares  to  be  i! 
rate  fixed,  and  to  retain  for  themselves  a  majority  of  the  stock 
pense  or  risk.  They  testified,  and  the  court  found,  that  the  ] 
not  disclosed  to  the  plaintiffs.  The  question  Is,  was  the  relat 
these  litigants  (the  purchasers  and  sellers  of  the  stock)  simply 
vendees  of  shares  to  be  issued,  or  was  it  one  of  trust  and  confide 
the  defendants  to  the  exercise  of  good  faith  and  to  disclose  such 
as  they  possessed  affecting  the  value  of  the  property  In  which  pi 
induced  to  purchase  an  interest?" 

The  prospectus  upon  which  the  subscriptions  were  based 
the  defendants  were  the  trustees  who  would  manage  its  affi 
ceive  the  subscriptions  for  stock,  and  clearly  indicated  that 
ants,  as  trustees,  were  to  control  and  direct  such  proceeding 
be  taken  anterior  to  the  formation  of  the  corporation  as  w 
it;  and  it  was  held  that  the  plaintiffs  were  led  to  believe. 
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right  to  believe,  that  the  defendants  were  acting  in  the  interest  of  all 
tte  investors,  and  occupied  before  the  organization  of  the  corporation  a 
position  of  trust  and  confidence  towards  those  whom  they  induced  to 
invest  in  the  enterprise,  and  that  they  were  liable  for  the  damages  sus- 
tained by  the  plaintiffs,  who  were  induced  to  invest  in  the  shares  that 
were  issued. 

If  the  purchasers  of  the  stoqk  of  the  defendant  company  had  suffered 
damage  by  reason  of  a  breach  of  a  trust  obligation  which  existed  as 
between  them  and  the  individual  defendants,  that  they  would  have  a 
cause  of  action  against  the  defendants  cannot  be  doubted ;  but  that  is 
not  this  case.  The  plaintiffs  were  not  subscribers  to  the  stock  of  the 
corporation,  but  purchased  it  long  after  it  had  been  issued  for  prop- 
erty purchased  by  the  corporation.  It  does  not  even  appear  that  the 
stock  that  they  held  was  a  portion  of  the  stock  sold  by  Moore  &  Schley 
under  the  agreement  before  mentioned.  Nor  is  the  cause  of  action 
based  on  a  relation  of  trust  between  the  plaintiffs  and  the  individual  de- 
fendants. It  is  the  right  of  the  corporation  that  is  sought  to  be  en- 
forced, and  the  plaintiffs  must  establish  that  there  was  such  a  relation 
between  the  corporation  and  the  individual  defendants,  and  that  the 
defendants  violated  their  duty  to  the  corporation,  to  entitle  the  plain- 
tiffs to  succeed  in  this  action.  No  subscriber  to  this  stock  has  com- 
plained of  any  deception  or  violation  of  confidence.  The  corporaticMi 
got  what  it  bargained  for.  All  connected  with  it  know  of  all  the  facts 
alleged  in  the  complaint,  and  neither  the  corporation  nor  the  subscribers 
have  sought  to  rescind  the  transaction. 

It  is,  however,  thought  that,  if  what  is  known  as  the  "English  rule" 
is  to  be  adopted  in  this  state,  there  is  imposed  s<»ne  liability  on  the 
defendant.  But  an  examination  of  the  cases  in  which  that  rule  has  been 
applied  discloses  that  they  are  but  an  application  of  familiar  principles, 
always  a  part  of  the  common  law.  Thus,  the  case  of  Erlanger  v.  New 
Sombrero  Phosphate  Co.,  3  App.  Cas.  1219,  was  brought  to  rescind  a 
contract  of  sale  made  by  the  promoters  to  the  corporation.  The  facts 
undoubtedly  justified  the  rescission,  and  it  was  held,  in  affirming  a 
judgment  rescinding  the  sale  to  the  corporation,  that  the  application  to 
make  the  promoters  account  for  the  profits  that  they  had  made  by  the 
sale  to  the  company  could  not  be  granted;  that  all  the  relief  that  a 
court  of  equity  could  grant  was  a  rescission  of  the  sale.  The  corpora- 
tion in  that  case  was  organized  by  the  owner  of  the  property  which 
was  to  be  sold  to  the  corporation.  The  public  subscribed  to  the  cor- 
poration for  its  stock,  and  the  proceeds  of  such  subscription  were  paid 
to  the  company,  its  stock  was  issued,  and  such  proceeds  were  paid  by 
the  company  to  the  promoters  for  the  property  transferred  to  it.  The 
relations  between  the  corporation  and  the  promoters  were  entirely  dif- 
ferent in  that  case  from  what  they  are  in  this.  In  this  case  the  stock 
was  actually  issued  by  the  company  to  Eicks  for  the  property,  and  the 
stock  was  sold  by  him  to  others. 

In  Cavendish-Bentinck  v.  Fenn  (1877)  12  App.  Cas.  652,  the  defend- 
ant, a  director  of  the  Czpt  Breton  Company,  was  sought  to  be  held 
liable  for  a  breach  of  trust  as  a  director  of  the  company.  Upon  appeal 
to  the  House  of  Lords  from  a  judgment  for  the  defendant,  it  was  held 
that,  as  the  defendant  was  interested  in  the  property  sold  to  the  cor- 
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poration,  he,  being  a  director,  was  bound  to  disclose  that  interest  to 
the  other  directors  of  the  company  who  were  entering  into  a  contract 
for  the  purchase  of  property,  and  his  failure  to  make  that  disclosure 
would  entitle  the  company,  upon  discovering  his  interest,  to  rescind  the 
sale ;  but  at  the  time  the  action  was  brought  such  a  rescission  had  be- 
come impossible,  and  thereupon  it  was  claimed  that  the  defendant  had 
to  make  good  to  the  company  the  loss  that  they  had  sustained  owing 
to  his  misfeasamce  in  failing  to  make  that  disclosure.  In  afhrming  that 
judgment.  Lord  Herschell,  in  the  House  of  Lords,  said: 

"Now,  I  am  by  no  means  prepared  to  say  that  the  argmnent  of  the  appel- 
lant Is  well  founded  tbat  such  a  case  as  this  U  a  parallel  case  to  the  class  of 
cases  to  which  I  have  alluded,  where  an  agent  employed  to  go  into  the  market 
and  buy  at  the  market  price  sells  his  own  goods  to  the  company  at  smnetbing 
above  the  market  price.  But  I  do  not  think  it  necessary  to  come  to  any  abso- 
lute determination  upon  that  point,  because  it  Is  of  the  very  essence  of  such 
a  case  as  this  to  show  that  the  price  at  which  the  property  was  sold  to  tbe 
company  was  in  excess  of  what  baa  been  called  tbe  'real  pid.ce'  or  the  'true 
value.' " 

And  it  was  held  that,  in  the  absence  of  evidence  to  show  that  the 
price  at  which  the  property  was  sold  to  the  company  was  in  excess  of 
its  true  value,  there  was  no  such  cause  of  action.  And  the  opinion 
continues : 

"I  think  It  Is  Impossible  to  arrive  at  any  snch  conclusion,  and  to  say  that, 
therefore,  there  has  been  misfeasance  on  the  part  of  Mr.  Fenn,  the  present 
respondent,  which  would  warrant  your  Lordships  coming  to  tbe  conclnslon 
tbat  he  should  be  compelled  to  return  a  part  of  tbe  money  received  In  respect 
of  this  purchase,  on  the  ground  that  he  was  making,  Improperly,  a  consid^n- 
ble  profit  •  •  •  There  is  no  misfeasance  in  a  person  who  has  an  interest 
in  the  property,  by  being  a  shareholder  in  tbe  company  which  is  selling  it, 
nevertheless  acting  as  a  director  in  the  purchase  of  tbat  property  for  another 
company.  Tbe  misfeasance,  if  it  exists  at  all,  must  be  in  this:  that  be  enters 
into  such  a  transaction  without  communicating  to  his  co-directors  the  fact 
that  he  has  such  an  interest  It  seems  to  me  tbat  it  must  rest  with  those 
who  allege  tbe  misfeasance  to  prove  tbat  element,  which  is  an  essential  ele- 
ment to  make  out  misfeasance  at  all." 

Gluckstein  v.  Barnes  (1900)  App.  Cas.  p.  240,  was  a  case  of  fraud- 
ulent misrepresentation  by  the  defendants  as  to  the  price  that  they  had 
paid  for  the  property  which  he  was  about  to  sell  to  the  company  of 
which  he  was  a  director,  and  the  Lord  Chancellor,  in  stating  the  ques- 
tion, says: 

"The  simple  question  is  whether  four  persons,  of  whom  the  appellant  is 
one.  can  be  permitted  to  retain  tbe  sums  which  they  have  obtained  from  the 
company,  of  which  they  were  directors,  by  the  fraudulent  pretense  that  they 
had  paid  £20,000  more  than  in  truth  they  had  paid  for  the  property  which 
they,  as  a  syndicate,  had  bought  by  subscription  among  themselves  as  di- 
rectors of  the  company." 

It  was  determined  that  fraud  was  proved,  and  that  the  defendants 
were  liable  to  the  company  for  the  damage  sustained  by  the  com- 
pany by  reason  of  the  fraud.     In  that  case  it  was  said : 

"Indeed,  tbe  case  is  so  clear  that  I  do  not  think  It  a  case  of  Inadequate  dis- 
closure, but  a  direct  misrepresentation." 

In  Burland  v.  Earle  (1902)  L.  R.  App.  Cas.  p.  83,  a  case  before  the 
Privy  Council,  in  speaking  of  an  action  brought  by  one  stockholder  to 


Digitized  by  LjOOQ  IC 


Sup.  Ct)  HUTCHINSON  T.  SIMPSON.  897 

enforce  a  demand  in  favor  of  the  corporation  in  which  he  owned  stock, 

it  is  said : 

"Tbe  cases  In  which  the  minority  can  maintain  such  an  action  are  therefore 
contiaed  to  those  In  which  the  acts  complained  of  are  at  a  fraudulent  charac- 
ter or  beyond  the  jnwera  of  the  company." 

In  that  case  it  appeared  that  at  a  public  sale  Burknd,  one  of  the  di- 
rectors of  the  company,  had  purchased  property  for  $21,000;  that  he 
shortly  afterwards  sold  the  property  to  the  company  for  $60,000 ;  that 
under  these  circumstances  he  had  been  ordered  to  pay  to  the  company 
the  difference  between  the  purchase  price  and  the  price  at  which  he 
sold  it  to  the  company ;  and,  in  discussing  that  question,  Lord  Davey 
said: 

"Both  courts  hare  held  that  the  resale  was  by  Burland'a  advice  and  infln- 
ence,  and  was  made  without  disclosing  to  tbe  company  the  price  at  which  be 
had  pnrchased.  It  was  also  held  la  the  Court  of  Appeal  that  Burland  bad 
bought  tbe  property  with  the  intention  and  for  the  purpoae  of  reselling  it  to 
the  company.  •  •  *  But  their  Lordships  do  not  think  it  necessary  to  pur- 
sue these  topics,  because  tbey  are  of  opinion  that  the  relief  prayed  by  the 
amended  statement  of  claim,  and  granted  in  tbe  courts  below,  is  altogether 
miscoucelTed.  There  is  no  evidence  whatever  of  any  commission  or  tatandate 
to  Borland  to  purchase  on  behalf  of  tbe  company,  or  that  he  was  in  any  sense 
a  trustee  for  tbe  company,  of  the  pnrchased  property.  It  may  be  that  he  had 
an  intentl<Hi  In  his  own  mind  to  resell  it  to  tbe  company;  but  It  was  an  in- 
tention which  be  was  at  liberty  to  carry  out  or  abandon  at  his  own  will.  It 
may  be  also  that  a  person  of  a  more  refined  self-respect  and  a  mwe  generous 
regard  for  the  company  of  which  he  was  president  would  have  been  disposed 
to  give  -the  company  the  benefit  of  his  purchase.  But  their  Lordships  have 
not  to  decide  questions  of  that  cbaracter.  The  sole  questlob  Is  whether  he 
was  under  any  legal  obligation  to  do  so.  Let  it  be  assumed  that  the  company 
or  the  dissentient  shareholders  might  by  appropriate  proceedings  have  at  one 
time  obtained  a  decree  for  reecission  of  tbe  contract.  But  that  is  not  tbe 
relief  which  they  ask,  or  could  In  the  circumstances  obtain,  in  this  suit 
The  case  seems  to  their  Lordships  to  be  exactly  that  put  by  Lcxd  Calrna  in 
ErlangCT  v.  Xew  Sombrero  Phosphate  Co.  U)." 

And  Lord  Cairns  is  quoted  as  follows : 

"It  may  well  be  that  the  prevailing  idea  In  tbeir  mtnd  was  not  to  retain  or 
work  tbe  Island,  but  to  sell  It  again  at  an  increase  of  price,  and  very  possibly 
to  promote  or  get  up  a  company  to  purchase  the  island  for  them ;  but  tbey 
were,  as  it  seems  to  me,  after  their  purchase  was  made,  perfectly  free  to  do 
vntb  the  Island  whatever  tbey  liked,  or  use  it  as  they  liked,  and  to  sell  It  how 
and  to  whom  and  for  what  price  tbey  liked.  Tbe  part  of  the  case  of  tbe 
respondents  which,  as  an  alternative,  sought  to  make  the  appellants  account 
for  the  profit  which  they  made  on  tbe  resale  of  the  property  to  tbe  respwid- 
ents,  on  an  allegation  that  tbe  appellants  acted  In  a  fiduciary  position  at  the 
time  they  made  the  contract  of  August  30,  1871,  Is  not,  as  I  think,  capable  of 
being  supported." 

The  principle  laid  down  in  these  cases  does  not,  it  seems  to  me,  sup)- 
port  this  action.  There  were  no  representations  in  the  Moore  & 
Schley  fetter  that  the  persons  who  agreed  to  take  this  stock  were  pur- 
chasing it  from  the  company.  What  they  agreed  to  do  was  to  pur- 
chase Sie  stock  from  Moore  &  Schley,  and  to  pay  to  the  trust  company, 
as  agents  of  Moore  &  Schley,  the  price  which  they  agreed  to  pay  for 
the  stock.  The  further  provisions  of  this  agreement  clearly  show  the 
nature  of  the  undertaking  and  the  obligations  assumed  by  the  subscrib- 
ers. The  corporation  was  to  have  a  capital  of  $30,000,000,  and  the 
agreement  stated  that  "it  is  expected  that  of  the  capital  aforesaid  all 
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but  two  and  one-half  millions  of  preferred  and  one  and 
million  dollars  of  common  stock  to  be  reserved  in  the 
further  corporate  uses,  will  be  used  in  acquiring  certain  nia 
on  which  you  [Moore  &  Schley]  and  your  associates  coi 
*  *  *  and  for  working  capital  and  that  a  part  of  the 
be  issued,  to  wit :  nine  million  dollars  of  preferred  and  fc 
half  million  dollars  of  common  heretofore  underwritten, 
upon  the  terms  above  stated,  deliverable  when  and  if  is 
whole  agreement  shows  that  this  was  a  sale  of  stock  I 
Schley,  which  was  to  be  acquired  by  them  after  its  issue 
poration  for  the  purchase  of  these  malting  properties  upon  a 
&  Schley  had  options.  It  clearly  contemplated  that  befo 
was  to  be  delivered  under  this  agreement  the  company  si 
ganized,  the  stock  issued  and  acquired  by  Moore  &  Sch 
livered  by  them  to  the  signers  of  this  agreement.  The  si 
agreement  made  no  contract  with  the  company,  and  there 
ing  that  gives  to  the  corporation  the  right  to  compel  Moc 
to  accept  less  for  their  options,  and  the  property  that  they 
the  corporation  under  the  options,  than  the  corporation  hi 
pay  for  the  properties.  Nor  have  the  corporation,  or  its  i 
or  the  purchasers  of  the  stock  asked  to  rescind  the  pur 
suit  is,  in  effect,  one  to  compel  the  vendors  (Moore  &  S 
turn  a  part  of  the  consideration  that  the  corporation  had  p 
properties  which  it  had  purchased,  upon  the  ground  that 
made  a  profit  out  of  their  contract  with  the  corporation — a 
in  all  the  English  cases  to  which  I  have  called  attention, 
held  could  not  be  enforced.  If  we  assume  that  the  person 
stock  of  Moore  &  Schley  under  this  agreement  would  hav« 
of  rescission  or  a  right  of  action  against  Moore  &  Schley  t( 
damages  sustained  by  them  because  of  any  false  represei 
their  relations  to  the  property  or  to  the  company,  that  W( 
cause  of  action  to  the  company,  nor  would  a  settlement  w 
pany  by  Moore  &  Schley  have  satisfied  any  cause  of  actio 
existed,  in  the  subscribers  to  this  agreement,  either  to  i 
purchase  of  the  stock,  or  to  claim  from  Moore  &  Schley 
that  they  had  sustained  by  its  purchase.  It  is  the  subscr 
agreement  who  would  be  injured  by  any  misrepresentat 
pressions  contained  in  the  instrument.  They  would  have  tl 
action  against  Moore  &  Schley;  and  to  hold  Moore  & 
liable  to  the  company  would  be  to  impose  an  obligation  up 
statements  made,  not  to  the  company,  or  for  the  purpose 
or  which  did  induce  any  corporate  action,  but  made  to  subs 
agreement  to  purchase  stock  of  the  company.  The  liabilit 
poration  must  depend  upon  the  violation  of  a  trust  relati 
Moore  &  Schley  stood  to  it.  As  was  said  by  the  Court  o 
Seymour  v.  S.  F.  C.  Ass'n,  144  N.  Y.  333,  39  N.  E.  365, 
859: 

"But  In  every  class  of  cases  the  rule  Ls  founded  upon  the  un' 
the  law  to  uphold  contrncts  which  bring  into  collision  the  trust 
personal  interest.  •  •  •  The  entire  basis  of  the  rule  consls 
llslon  between  trust  duty  and  personal  Interest,  and  the  equltab 
has  no  application  when  there  is  no  possible  Inconsistency." 
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I  think  this  distinction  is  recognized  in  all  the  authorities.  Parsons  v. 
Hayes,  50  N.  Y.  Super.  Ct.  29 ;  Home  Fire  Ins.  Co.  v.  Barber  (Neb.) 
93  N.  W.  1024,  60  L.  R.  A.  927 ;  Tompkins  v.  Sperry,  Jones  &  Co., 
96  Md.  560,  54  Atl.  254.  As  before  stated,  neither  the  corporation  nor 
the  subscribers  to  this  agreement  have  at  any  time  offered  to  rescind  the 
transaction,  nor  is  this  suit  brought  to  enforce  a  right  of  rescission,  and 
I  do  not  think  that  there  are  any  facts  alleged  which  show  a  violation 
by  these  individual  defendants  of  any  duty  reposing  in  trust  and  con- 
fidence to  the  corporation  that  they  have  violated  which  authorizes  the 
corporation  to  call  upon  them  to  account  for  their  acts. 

It  follows,  therefore,  that  the  judgment  must  be  reversed,  with  costs, 
and  the  demurrer  sustained,  with  costs,  with  leave  to  the  plaintiff  to 
amend  on  payment  of  costs  in  this  court  and  in  the  court  below. 

PATTERSON,  J.  I  am  unable  to  concur  in  the  opinion  of  Mr. 
Justice  HATCH,  and  my  judgment  in  this  case  inclines  me  to  concur 
in  the  result  reached  by  Mr.  Justice  INGRAHAM. 

It  seems  to  me  that  the  radical  defect  in  the  plaintiffs'  case  is  that 
they  do  not  show  themselves  to  be  entitled,  either  originally  or  de- 
rivatively, to  the  relief  they  demand.  Taking  the  allegations  of  the 
complaint  reciting  facts,  and  separating  them  from  mere  character- 
izations and  conclusions,  it  seems  to  me  to  be  apparent  that  there  can 
be  no  cause  of  action  inhering  in  the  plaintiffs,  unless  one  inhered  in 
the  corporation.  I  do  not  see  how  a  right  to  maintain  this  action 
resided  in  the  corporation.  Suggestions,  charges,  epithets,  and  im- 
putations in  the  complaint  must  all  yield,  as  I  view  the  case,  to  the 
contents  of  Exhibit  A  (annexed  to  the  complaint),  which  only  con- 
stitutes, between  the  signatories. to  that  paper  and  Moore  &  Schley, 
a  private  contract  that  the  former  would  take  the  number  of  shares 
set  opposite  to  their  several  signatures  of  preferred  stock  and  of  com- 
mon stock  in  a  corporation  to  be  organized  to  manufacture  and  deal 
in  malt,  with  a  capital  of  thirty  millions  of  dollars,  out  of  which  cap- 
ital all  but  two  and  a  half  millions  of  preferred  and  one  and  a  quar- 
ter millions  of  common  stock,  to  be  reserved  for  future  corporate 
uses,  would  be  applied  to  acquiring  malt  properties  of  which  Moore 
&  Schley  controlled  options  (or  their  value,  as  Moore  &  Schley  might 
determine,  in  lieu  of  any  thereof  that  might  not  be  acquired),  and 
that  the  stock  so  to  be  issued,  namely,  nine  millions  of  dollars  of 
preferred  and  four  and  a  quarter  of  common  stock,  would  be  sold 
upon  the  terms  above  stated,  deliverable  when  issued.  What  would 
be  understood  by  this  private  contract  entered  into  between  Moore 
&  Schley  and  those  who  signed  it?  As  soon  as  it  was  put  out  by 
Moore  &  Schley  and  they  invited  respcmses,  those  who  signed  the 
paper  knew  precisely  what  they  undertook  in  the  way  of  an  obliga- 
tion. When  they  signed,  they  did  not  agree  with  a  corporation,  but 
they  agreed  to  take  from  Moore  &  Schley,  when  a  corporation  should 
be  formed,  the  number  of  shares  set  opposite  their  names  respec- 
tively, and  they  agreed  as  to  what  and  how  much  stock  should  be 
issued  for  the  options.  It  seems  to  me  that  this  is  a  simple  contract 
by  which  Moore  &  Schley  agreed  to  furnish  shares  of  stock  in  re- 
spect of  which  those  agreeing  to  take  knew  fully  what  the  capitaliza- 
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tion  was  to  be,  and  what  would  be  paid  in  stock  to  get 
properties,  which  could  be  acquired  only  through  the  o] 
were  held  or  controlled  by  Moore  &  Schley.  There  is  i 
resentation,  and  there  is  no  suppression  of  fact.  It  is  a 
acterization  to  say  that  Moore  &  Schley  made  an  unl 
profit  out  of  a  situation  which  it  is  not  shown  they  were  b 
close  to  the  signers  of  Exhibit  A. 

I  fully  concur  with  Judge  HATCH  in  the  abstract 
which  he  has  stated,  and  in  the  very  admirable  and  learn 
tion  and  array  he  has  made  of  the  cases  bearing  upon 
of  the  liability  of  a  promoter  of  a  corporation.  I  see  i 
dissent  from  anything  he  has  said  on  that  general  matt( 
gard  his  opinion  in  that  respect  as  a  very  useful  and  vali 
bution  to  the  literature  of  that  subject.  But  I  cannot  br 
within  any  one  of  his  classifications.  My  view  is  that 
tion  which  was  organized  had  no  right  of  action  again 
Schley,  and  that  hence  these  plaintiffs,  as  stockholder 
right  of  action  from  that  company.  If  a  wrong  has  bee 
one  to  be  remedied  in  favor  of  those  who  signed  Exhibit 
claiming  directly  under  them,  and  there  is  no  complaic 
from  them. 

For  these  reasons,  I  think  the  demurrer  should  hai 
tained,  and,  as  a  consequence,  I  concur  in  the  conclusioi 
Mr.  Justice  INGRAHAM. 


.(43  Misc.  Rep.  16.) 


MAEDER  T.  WEXLBR. 


(Supreme  Court,  Appellate  Term.    February  23,  lOO- 

1.  Reply— CoNSTBUCTiON. 

The  reply  to  an  ansrwer  setting  up  as  a  bar  a  Judgment  In 
"that  the  value  of,  and  what  work,  labor,  and  materials  thl 
and  performed  as  alleged  In  the  complaint  herein,  has  ne\ 
determined,  passed  on,  or  judgment  given  therefor  either 
mentioned  in  the  answer  herein  or  by  or  In  any  other  court," 
that  the  labor  and  material  embraced  in  the  second  action 
In  the  first 

'2.  Action  on  Contbact— Subsequent  Action  fob  Reasonable  '^ 
Judgment  for  defendant  in  an  action  on  a  building  contr 
failure  to  prove  performance  is  not  a  bar  to  an  action  for 
value  of  the  work  actually  performed  and  the  materials  actu 

8.  Splittino  Cause  or  Action. 

Where  one  sues  on  a  building  contract,  and  recovers  only 
cause  complete  performance  of  the  contract  was  not  shown 
action  for  the  value  of  what  was  done  under  the  contract 
under  the  rule  against  splitting  demands  arising  out  of  the 

Appeal  from  City  Court  of  New  York,  Special  Term 
Action  by  Frederick  J.  Maeder  against  Adolph  Wexl 
judgment  overruling  a  demurrer  to  a  reply  to  the  secon 
the  answer,  defendant  appeals.     Affirmed. 

Argued  before  FREEDMAN.  P.  J.,  and  GIEGERK 
CALL,  JJ. 
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-ill  &  Rogers  (Payson  Merrill,  of  counsel),  for  appellant. 
fbein  &.  Langbein  (Leonard  J.  Langbein,  of  counsel),  for  re- 
nt 

GERICH,  J.  The  action  is  brought  to  recover  the  reason- 
lue  of  labor  and  material  furnished  by  the  plaintiff  in  painting 
pering  a  row  of  houses.  Prior  to  beginning  this  action  the 
F  had  sought,  in  an  action  against  the  defendant  and  others, 
:lose  a  mechanic's  lien  against  the  houses  in  question  for  work 
iterials,  including  those  sued  for  now.  In  that  action  it  was 
sly  adjudged  that  there  could  be  nci  recovcrv  fur  the  work 
iterials  embraced  in  this  action,  for  the  reason  that  the  con- 
ad  not  been  performed,  nor  substantially  performed.  That 
;nt  was  set  up  as  a  bar  in  a  separate  defense  in  the  answer 
)  which  defense  the  plaintiff  made  the  following  reply :  "That 
ue  of,  and  what  work,  labor,  and  materials  this  plaintiff  did 
rformed  as  alleged  in  the  complaint  herein,  has  never  been 
letermined,  passed  upon,  or  judgment  given  therefor  either  in 
tion  mentioned  in  the  answer  herein  or  by  or  in  any  other 

There  is  considerable  debate  in  the  briefs  as  to  whether  or 
>  is  a  denial  that  the  labor  and  materials  embraced  in  this  ac- 
;re  included  in  the  other.  The  plaintifT  insists  that  it  is  such  a 
but  we  do  not  so  construe  the  pleading,  though  we  do  not 
t  is  material  whether  or  not  it  is  such  a  denial.  It  is  simply 
■ment  that  the  court  in  the  former  action  did  not  determine 
rork  and  materials  were  furnished  as  alleged  in  the  present 
int.  Of  course,  that  question  was  not  determined,  nor  en- 
:d  even,  the  court  deciding  that  the  contract  had  not  been 
tially  performed,  and,  as  that  action  was  on  the  contract,  al- 
performance,  there  was  nothing  left  to  do  but  to  dismiss  the 
int,  as  to  that  branch  of  the  action,  without  attempting  to  pro- 
id  ascertain  what  was  done  and  what  should  be  paid  for  it. 
;tion  was  on  contract,  and,  failing  to  prove  performance,  the 

could  not  in  the  same  action  fall  back  on  another  theory. 
)ve,  for  instance,  an  excuse  for  nonperformance,  and  recover 
lantum  meruit.  Spence  v.  Ham,  163  N.  Y.  220,  57  N.  E.  412, 
L  A.  238;  HolHster  v.  Mott,  132  N.  Y.  18,  29  N.  E.  1103: 
.  Gerry,  86  App.  Div.  349, 83  N.  Y.  Supp.  740 ;  Deane  v.  Clark, 
.  Div.  450,  82  N.  Y.  Supp.  902;  Schnaier  v.  Nathan,  31  App. 
5,  52  N.  Y.  Supp.  812;  Morowsky  v.  Rohrig.  4  Misc.  167,  23 
3upp.  880.  In  the  present  form  of  action,  however,  we  can 
r  no  reason  why  he  should  not  be  at  liberty  to  attempt  to  re- 
►r  the  reasonable  value  of  the  work  actually  performed  and  the 
s  actually  furnished.  Whether  he  can  recover  or  not,  depends, 
;e,  upon  the  respective  proofs  he  and  his  adversary  can  make. 
lefendant  also  urges  that,  as  the  plaintiff  in  the  former  action 
sd  for  certain  extra  work  outside  the  contract  which  covered 
c  now  sued  for,  but  upon  the  same  buildings,  he  is  barred  from 
ling  the  present  action  by  the  principle  which  forbids  a  plain- 
plit  demands  arising  out  of  the  same  contract.  We  do  not 
lat  rule  applies,  or  ought  to  apply,  in  this  case.  The  plain- 
N.Y.S.— 26 
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tiff  attempted  to  combine  all  his  demands  arising  out  of  the  entire 
transaction  in  a  single  suit,  those  on  contract  as  well  as  those  for  ex- 
tra work.  He  has  not  sought  to  vex  the  defendant  by  separate  ac- 
tions, but  the  contrary.  The  fact  that  he  failed  to  recover  on  a 
part  of  his  claim  on  the  theory  first  attempted  ought  not  to  debar 
him  from  trying  again  on  any  other  ground  that  the  law  recognizes 
and  permits^  "The  institution  by  a  party  of  a  fruitless  action,  which 
he  has  not  the  right  to  maintain,  will  not  preclude  him  from  assert- 
ing the  rights  he  really  possesses."  Kinney  v.  Kiernan,  49  N.  Y.  164; 
McNutt  V.  Hilkins,  80  Hun,  235,  29  N.  Y.  Supp.  1047;  Empire  Man- 
ufacturing Company  v.  Moers,  27  App.  Div.  464,  50  N.  Y.  Supp.  691. 

The  appellant  urges  that,  if  the  judgment  be  not  reversed,  at 
least  it  should  be  modified  by  permitting  a  withdrawal  of  the  demur- 
rer, so  that  he  may  be  at  liberty  upon  the  trial  to  show  that  the  work 
involved  in  this  action  is  the  same  work  covered  by  the  former 
action,  and  that  the  issues  involved  in  this  action  were  actually  tried 
in  the  former  action.  The  first  proposition  is  immaterial,  while  the 
second,  it  is  obvious  from  the  defendant's  answer,  he  cannot  main- 
tain. If  the  only  facts  he  can  offer  in  support  of  it  are  those  pleaded 
in  his  answer,  viz.,  the  prosecution  of  the  former  action  based  on 
the  allegation  of  performance  of  the  contract,  those  facts  are  insuffi- 
cient. If  he  has  additional  and  other  facts,  proof  of  them  would  be 
inadmissible  because  they  are  not  pleaded.  The  judgment  should 
be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.    All  concur. 


(43  Misc.  Rep.  19.) 

MAEDER  ▼.  WEXLEB. 

(Supreme  Court,  Appellate  Term.    February  2S,  1904.) 

1.  iNTKKrOCUTOBT  JT7D43IIKRT— STATUTB. 

Under  Code  Civ.  Proc.  {  1200,  defining  a  Judgment  as  either  Interlocu- 
tory, or  a  final  determination  of  the  rlphts  of  the  parties  in  the  action,  a 
Judgment  entered  against  defendant,  after  demurrer  to  reply  to  a  separate 
defense  had  been  overruled,  dismissing  the  separate  defense,  and  provid- 
ing that  plaintiff  recover  a  certain  sum  as  costs  and  disbursements  on  the 
trial  of  Uie  demurrer  and  issue  of  law,  and  that  plaintiff  have  execution 
therefor,  is  interlocutory. 

2.  Save— Taxiro  or  Costs. 

The  taxing  of  costs,  and  including  them  in  an  interlocutory  Judgment, 
is  proi)er,  under  the  express  provisions  of  Code  Civ.  Proa  {  3232. 

3.  Saub— Execution  roa  Collection  or  Costs. 

An  interlocutory  Judgment  properly  provides  for  execution  for  the  col- 
lection of  costs,  under  the  express  provisions  of  Code  ClT.  Proc.  {{  779, 
8233. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Frederick  J.  Maeder  against  Adolph  Wexler.  From  an 
order  denying  a  motion  to  vacate  a  judgment,  defendant  appeals.  Af- 
firmed. 

Argued    before    FREEDMAN,    P.    J.,    and    GIEGERICH    and 

[cCALL,  JJ. 
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Merrill  &  Rogers  (Payson  Merrill,  of  counsel),  for  appellant 
Langbein  &  Langbein  (Leonard  J.  Langbein,  of  counsel),  for  re- 
spondent. 

GIEGERICH,  J.  The  judgment  attacked  was  entered  against  the 
defendant  after  the  demurrer  to  a  reply  to  a  separate  defense  had  been 
overruled,  the  facts  in  the  case  being  more  fully  stated  in  the  (^nion 
herewith  handed  down  on  the  appeal  from  the  judgment.  87  N.  Y. 
Supp.  400.  The  ground  of  irregularity  specified  in  the  notice  of  mo- 
tion is  that  the  judgment  is  a  final  one,  and  could  not  properly  be 
entered  until  all  the  issues  in  the  case  had  been  determined.  The 
judgment,  omitting  the  recitals,  is  as  follows: 

"It  Is  ordered,  adjndged,  and  decreed  that  the  demurrer  to  said  replj  be. 
and  the  same  la  hereby,  overruled,  and  the  plaintiff  have,  and  he  Is  hereby 
awarded.  Judgment  dismissing  second  separate  defense  alleged  In  the  8th,  9tb, 
lOth,  11th,  12th,  and  13th  paragraphs  In  said  answer  of  the  defendant,  and 
that  said  plaintiff,  Frederick  J.  Maeder,  recover  of  and  from  the  defendant, 
Adolph  Wexler,  the  sum  of  |40.34,  the  costs  and  disbursements  of  the  trial  of 
said  demurrer  and  Issue  of  law,  and  that  he  (said  plaintiff)  have  execution 
therefor." 

The  case  of  Brassington  v.  Rohrs,  3  Misc.  Rep.  258,  22  N.  Y.  Supp. 
761,  decided  by  the  General  Term  of  the  late  Court  of  Common  Pleas, 
is  directly  in  point  There  the  plaintiff  demurred  to  one  portion  of  the 
answer,  and,  after  obtaining  judgment  in  his  favor  as  to  that,  moved 
to  strike  out  the  rest  of  the  answer  as  sham,  and  so  disposed  of  the 
whole  defense.  A  judgment  on  the  demurrer  was  entered,  which  the 
defendant  moved  to  set  aside.  In  affirming  the  order  denying  such 
motion,  the  court  said : 

"No  Irregularity  was  stated  In  the  order  to  show  cause,  but  the  affidavit  com- 
plained that  a  final  Judgment  for  costs  bad  been  entered,  which  was  claimed 
to  hare  been  irregular.  The  motion  was  denied.  The  Judgment,  as  entered, 
expressly  provides  that  it  is  an  Interlocutory  Judgment,  and  not  a  final  one. 
Had  it  beo)  a  final  Judgment,  It  would  have  provided  for  the  recovery  of  the 
demand  in  tbe  complaint  The  objection  seems  to  be  that  costs  were  taxed  and 
included  in  this  interlocutory  Judgment,  but  tills  is  exactly  what  the  Code 
allows  (section  3232).  Adams  v.  Ward,  80  How.  Prac.  28&  The  interlocutory 
Judgment  provides  for  execution  for  the  collection  of  tlie  costs.  This  also  is 
authorized.   Code,  »  779,  3233." 

See,  also,  Bemheimer  v.  Hartmayer,  34  Misc.  Rep.  346,  69  N.  Y. 
Supp.  816. 

Section  1200  of  the  Code  makes  the  following  definition :  "A  judg- 
ment is  either  interlocutory,  or  the  final  determination  of  the  rights  of 
the  parties  in  the  action."  We  cannot  see  any  ground  for  argument 
that  the  judgment  in  this  case  is  the  "final  determination  of  the  rights 
of  the  parties  in  the  action."  Their  rights,  not  only  upon  the  complaint 
itself,  but  upon  the  first  defense,  remain  to  be  determined.  As  said  in 
Brassington  v.  Rohrs,  supra,  had  this  been  a  final  judgment,  it  would 
have  provided  for  the  recovery  of  the  demand  in  the  cMnplaint  The 
order  should  be  affirmed,  with  costs. 

Order  affirmed,  with  costs.    All  concur. 
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TAYLOR  ▼.  PULLMAN  AUTOMATIC  VENTILATING  CO. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

L  Agent's  Coicmissions — Contbact — Services  Outside  ot  Coktbact — R«- 
covKBT — Evidence. 

An  agent,  entitled  under  bis  contract  to  commissions  for  orders  for 
■  goods  procured  by  him,  cannot  recover  by  virtue  of  the  contract  for  serv- 
ices rendered  in  installing  goods  sold  by  another  agent,  but  must  show 
an  agreement  .to  pay  a  specified  sum  therefor,  or  a  promise  to  pay  the 
reasonable  value  of  the  services,  and  what  the  services  are  reasonably 
worth. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Ross  Taylor  against  the  Pullman  Automatic  Venti- 
lating Company.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Alexander  &  Colby,  for  appellant. 
Maas  &  Goldberg,  for  respondent. 

SCOTT,  J.  This  action  appears  to  have  been  tried  and  submit- 
ted to  the  jury  under  an  entire  misconception  of  the  issues  presented 
by  the  pleadings.  The  complaint  alleged  an  agreement  between  the 
plaintiff  and  defendant  whereby  the  defendant  agreed  to  pay  plain- 
tiff a  commission  of  25  per  cent,  upon  the  sale  price  of  all  bona  fide 
orders  for  ventilation  procured  by  plaintiff,  and  actually  paid  for. 
This  allegation  correctly  states  the  terms  of  the  written  contract  be- 
tween the  parties.  The  complaint  next  alleges  that  the  plaintiff  did 
sell,  on  June  23,  1902,  to  the  New  York  Produce  Exchange,  certain 
ventilators  at  the  agreed  price  of  $5,200,  one-half  to  be  paid  upon  in- 
stallation, and  the  balance  six  months  after  installation,  if  said  equip- 
ment should  be  accepted ;  that  thereafter,  at  the  special  instance  and 
request  of  the  defendant,  the  plaintiff  rendered  services  in  superin- 
tending the  installation  of  said  ventilators,  the  acceptance  thereof  by 
the  New  York  Produce  Exchange,  and  the  collection  from  said 
exchange,  and  that  about  six  months  after  the  said  installment  the 
said  exchange  duly  paid  the  defendant  the  final  payment  of  $2,600, 
as  agreed;  that  the  said  defendant  promised  and  agreed  to  pay  the 
plaintiff  a  commission  upon  the  said  payment..  Judgment  is  asked 
for  $650,  being  25  per  cent,  of  $2,600,  one-half  of  the  contract  price 
for  the  ventilators.  The  cause  was  tried  and  submitted  to  the  jury 
on  the  theory  that  the  plaintiff,  if  entitled  to  recover  at  all,  was  so 
entitled  under  the  written  contract  with  defendant.  This  was  erro- 
neous. The  contract  provided  only  for  commissions  to  be  paid  plain- 
tiff for  all  bona  fide  orders  by  him  secured  and  paid  for.  The  plain- 
tiff's own  evidence  was  that  the  sale  was  effected  not  by  him,  but  by 
one  Jacobson,  another  solicitor  for  defendant.  The  plaintiff  him- 
self does  not  appear  to  have  considered  that  he  was  entitled  to  com- 
mission under  his  contract,  because  he  claims  and  sues  for  only  25 
per  cent,  on  one-half  the  contract  price  of  the  ventilators,  whereas, 
if  entitled  under  the  contract  at  all,  he  would  be  entitled  to  25  per 
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pon  the  whole  price  of  $5,200.  There  seems  to  be  no  doubt, 
;h  plaintiff  did  not  sell  the  ventilators,  that  he  did  useful  work 
alf  of  defendants  in  persuading  the  purchasers  not  to  abro- 
le  contract,  and  in  superintending  the  installation.  For  this 
)ably  is  entitled  to  compensation,  and  the  fifth  clause  of  the 
int  would  justify  a  recoverj'  for  the  agreed  compensation 
r,  or  the  reasonable  value  thereof,  if  supported  by  adequate 
The  difficulty  with  the  case  is  that  the  case  contains  no  such 
It  is  not  shown  that  the  defendant  ever  agreed  to  pay  plain- 
specified  sum  or  percentage  for  his  services,  nor  is  there  any 
e  as  to  the  value  of  such  services.  It  may  be  that  25  per  cent. 
inal  payment  would  be  reasonable  compensation,  but  there  is 
ence  of  it,  and  no  such  question  was  submitted  to  the  jury, 
judgment  must  be  reversed,  and  a  new  trial  granted,  with 
>  appellant  to  abide  the  event.    All  concur. 


O'MEARA  V.  INTERURBAN  ST.  RY.  CO. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

ITLT— AmiCATioH  TO  Open — Sufficiency. 

n  an  appUcatlon  to  open  a  default  judgment  It  appeared  that  the  cause 
been  on  the  day  calendar  marked  "Ready"  on  every  court  day  for 
•ly  a  month.  No  attempt  was  made  to  locate  a  witness  or  to  procure 
attendance  until  more  than  three  weeks  after  defendant  had  first  an- 
iced  that  It  was  ready.  The  affidavit  as  to  the  materiality  of  the  tes- 
iny  of  such  witness  merely  averred  that  affiant  was  Informed  and 
ly  believed  that  the  witness  was  an  eyewitness  to  the  accident  Held 
r  to  open  the  default, 
lanchard,  J.,  dissenting. 

al  from  City  Court  of  New  York,  Special  Term. 

>n  by  Stephen  O'Meara  against  the  Interurban  Street  Rail- 

)mpany.     From  an  order  granting  a  motion  to  open  defend- 

ifault,  and  to  set  aside  a  judgment  entered  on  an  inquest  taken 

ntifl,  plaintiff  appeals.     Reversed. 

ed  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 

rj. 

■y  M.  Flateau,  for  appellant. 

rd  H.  Ames  and  F.  Angelo  Gaynor,  for  respondent. 

TT,  J.  The  court  below  should  have  refused  to  open  the  de- 
1  any  terms.  I  have  seldom  seen  a  less  meritorious  motion 
description.  The  cause  had  been  on  the  day  calendar  marked 
"  on  every  court  day  from  December  17th  to  January  nth, 
he  inquest  was  taken.  So  far  as  appears  from  the  affidavits 
ed  by  defendant,  no  attempt  was  made  to  locate  the  witness 
aum  or  to  procure  his  attendance  until  January  9th,  more 
iree  weeks  after  the  defendant  had  first  answered  "Ready." 
vious,  if  Bauchbaum  was  really  a  material  and  necessary  wit- 
at,  on  the  numerous  occasions  before  January  nth  on  which 
nt  answered  "Ready,"  it  was  imposing  upon  the  court,  and 
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Speculating  on  the  chance  that  the  cause  would  not  be  called  for  trial. 
The  affidavit  as  to  the  necessity  and  materiality  of  Bauchbaum's  evi- 
dence is  wholly  inconclusive  and  insufficient.  One  affiant,  in  the  em- 
ploy of  defendant,  swears  that  he  is  "informed  and  verily  believes" 
that  Bauchbaum  was  an  eyewitness  to  the  accident.  Who  informed 
him,  or  what  knowledge  his  informant  had  on  the  subject,  is  not  dis- 
closed. For  all  that  appears,  he  may  have  been  so  informed  by  a 
fellow  employe,  or  some  man  in  the  street  who  knew  nothing  about 
the  fact.  Nor  is  it  shown  that  Bauchbaum,  if  produced,  could  furnish 
any  material  evidence.  The  affiant  says  that  he  will  be  able  to  prove 
by  Bauchbaum  that  the  plaintiff  sustained  any  injuries  he  may  have 
sustained  solely  through  his  own  negligence.  This  really  means 
nothing.  It  does  not  appear  that  any  one  ever  saw  Bauchbaum,  or 
received  any  statement  from  him,  or  what  facts  he  is  prepared  to 
swear  to.  Indeed,  there  is  no  evidence  in  the  affidavits  that  any  such 
person  as  this  alleged  witness  was  amnvhere  near  the  accident,  or 
saw  it,  or  can  testify  concerning  it.  Thus  it  is  not  made  to  appear 
that  Bauchbaum  was  a  necessary  or  material  witness,  and,  if  he  was, 
the  defendant  was  guilty  of  gross  laches  in  its  effort  to  procure  his 
attendance.  To  open  a  default  under  such  circumstances,  under  the 
insignificant  condition  of  the  payment  of  $io  costs,  is,  in  my  opinion, 
unreasonable  and  calculated  to  encourage  practices  already  too  often 
resorted  to,  and  which  do  not  deserve  encouragement.  It  is  the  gen- 
eral rule,  undoubtedly,  that  the  court  will  not  interfere  with  the  ex- 
ercise of  discretion  by  the  Special  Term  on  motions  of  this  char- 
acter, but  there  are  exceptions  to  the  rule,  and  the  present  case,  I 
think,  presents  such  an  exception. 

The  order  appealed  from  should  be  reversed,  with  $io  costs  and 
disbursements,  and  the  motion  to  open  the  default  denied,  with  $io 
costs. 

FREEDMAN,  P.  J.,  concurs. 

BLANCHARD,  J.  (dissenting).  The  application  to  set  aside  the 
inquest  and  open  the  default  was  addressed  to  the  discretion  of  the 
court,  and,  it  not  appearing  that  such  discretion  was  improperly  ex- 
ercised, the  order  granting  the  defendant's  motion  to  open  default 
should  be  affirmed,  with  costs. 


MULLIGAN  v.  TOBIN. 
(Supreme  Court,  Appellate  Term.    March  24,  1004.) 

1.   AOnOR  TOB  SXBVICEB REA.BONABU  VALUE EVIDKRCB. 

Where,  In  an  action  for  services,  there  was  no  proof  of  any  promise  to 
pay  any  specified  sum  therefor,  nor  any  proof  of  the  customary  charges, 
but  the  evidence  showed  that  defendant  Intended  to  pay,  and  that  he  sng- 
gested  $10  as  a  reasonable  compensation,  plaintiff  was  entitled  to  Judg- 
ment for  $10. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict 
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on  by  Joseph  T.  Mulligan  against  John  J.  Toljin.    From  a 

zttt  for  defendant,  plaintiff  appeals.     Reversed. 

ied  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 

JJ- 

js  E.  McNaboe,  for  appellant. 

;s  F.  Higgins,  for  respondent. 

>TT,  J.  There  was  no  proof  of  any  promise  to  pay  any  speci- 
m  for  the  services,  and  no  proof  that  there  is  any  customary 
for  such  services  as  defendant  rendered.  Therefore  there 
>  evidence  to  justify  the  value  which  the  plaintiff  put  upon  the 
s.  There  was  proof,  however,  that  defendant  intended  to  pay 
ling  for  the  services,  and  he  himself  suggested  $io  as  a  rea- 
e  compensation.  For  this  sum,  at  least,  the  plaintiff  should 
ad  judgment. 

^ent  reversed  and  new  trial  granted,  with  costs  to  appellant 
ie  the  event.    All  concur. 


DlT.  119.) 


In  re  FORD. 


reme  Court  Appellate  Division,  Third  Department    March  2,  1904.) 

TION — PtJBLICATIOW  OF  NOTICE. 

Inder  County  Law,  §  22  (Laws  1892,  p.  1750,  c.  686),  and  section  19 
ws  1900,  p.  933,  c  400),  providing  that  two  newspapers — one  represent- 
each  political  party — shall  be  designated  by  the  board  of  supervi.sors 
publish  election  notices,  and  that  any  designation  made  otherwise  than 
directed  shall  be  void,  a  desl^ation  of  four  papers  of  each  party  was 
>lly  void,  abd  not  a  valid  designation  as  to  the  papers  first  named. 

I — COICPENSATION. 

tounty  Iaw,  S  21  (Laws  1892,  p.  1750,  c.  68G),  provides  for  the  expense 
publication  of  session  laws  In  counties  within  certain  limits;  the 
clflc  rate  to  be  fixed  by  the  board  of  supervisors.  Section  22  then  pro- 
es  that  "such  boards  shall  In  like  manner  designate  two  newspapers 
which  shall  be  published  election  notices,  and  fix  the  compensation 
refor."  Held  that  In  fixing  the  compensation  for  the  publication  of 
>tlon  notices,  the  board  is  not  limited  to  the  minimum  and  maximum 
rges  prescribed  by  section  21  for  the  publication  of  session  laws. 

:— DuBEss. 

'be  publisher  of  a  newspaper  which  had  been  designated  by  the  board 
supervisors  to  publish  election  notices  claimed  that  bis  paper  had  at 
armer  time  been  designated  to  publish  the  notices  at  a  higher  price, 
,  on  being  told  that  if  he  did  not  sign  a  written  acceptance  of  the 
Ignation  at  the  price  named  therein,  another  paper  would  be  designated, 
lid  so.    Held,  that  be  did  not  act  under  duress. 

;al  from  Special  Term,  Delaware  County, 
ication  by  John  G.  Ford  against  the  board  of  supervisors  of 
ire  county  for  a  peremptory  writ  of  mandamus  to  compel  re- 
nts to  audit  and  allow  applicant's  claim  for  the  publication  of 
1  notices.  From  an  order  denying  the  apphcation,  applicant 
!.     Affirmed. 

'elator  Is  the  proprietor  of  a  Republican  newspaper  published  In  the 
at  Delaware  known  as  the  "Stamford  Recorder."  During  the  annual 
of  the  board  of  supervisors  of  that  county  held  In  November,  1902,  the 
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Repnbllcan  memben  of  that  board  signed  and  filed  wltb  Ita  clerk  a  written 
designation  of  four  Republican  papers,  In  whlcb  designation  the  relator's 
paper  was.  first  named,  to  publish  the  election  notices  for  the  ensuing  year. 
A  similar  designation  of  four  Democratic  papers  was  made  and  filed  by  the 
Democratic  members  of  the  board  for  the  same  purpose.  Upon  discovery  in 
Jnly,  1903,  that  the  election  notifies  would  be  of  unusual  length,  and,  if  pub- 
lished in  eight  papers  at  the  old  rate,  would  Involve  an  expense  of  upwards 
of  920,000,  a  special  meeting  of  the  board  of  supervisors  was  called  and  con- 
vened on  the  20th  of  that  month ;  and  on  the  next  day,  after  being  advised 
by  the  district  attorney  of  the  county  that  the  designation  of  four  papers  for 
each  party  to  publish  the  election  notices  was  an  Illegal  designation,  resolu- 
tions were  unanimously  passed  by  the  board  revoking  and  rescinding  the 
designation  theretofore  made,  directing  the  members  of  the  board  representing 
each  of  the  two  principal  parties  to  each  designate  one  paper  to  publish  the 
election  notices,  and  fixing  the  compensation  for  the  papers  so  to  be  designated 
at  10  cents  a  folio  for  the  first  300  folios,  and  6  cents  a  folio  for  all  folios  in 
excess  of  that  number,  for  the  publication  of  such  notices.  When  the  relator 
became  aware  of  the  fact  that  It  was  claimed  that  the  designation  of  his  paper, 
with  the  three  other  papers,  was  invalid,  he,  on  the  20th  day  of  July,  1903, 
filed  with  the  clerk  of  the  board  a  written  acceptance  of  such  designation. 
After  the  adoption  of  snch  resolutions,  the  members  of  the  two  political  parties 
proceeded  to  make  designations,  and  all  the  Republican  members  on  Jnly  21, 
1903,  slgrned  a  written  designation  of  the  Stamford  Recorder  to  publish  the 
election  notices  in  the  county  of  Delaware  for  the  year  1903.  The  relator 
wrote  below  such  designation  the  following:  "The  above  designation  is  hereby 
accepted  at  the  compensation  fixed  t>y  the  ooard  Jnly  21,  1903.  J.  Giles  Ford.^' 
The  designation  and  acceptance  were  filed  wltb  the  clerk,  and  the  relator  pub- 
lished the  election  notices  for  the  year  1903  in  hia  paper  the  required  length 
of  time.  At  the  annual  session  of  the  board  in  November,  1903,  the  relator 
presented  his  bill  for  such  publication  (341  folios  at  the  rate  of  50  cents  per 
folio,  amounting  for  14  weeks  to  $2,387)  for  audit.  The  bill  was  audited  by  the 
board  at  882  folios  at  the  rate  fixed  by  it,  and  allowed  at  1442.40.  The  differ- 
ence in  the  number  of  folios  arises  from  the  board  treating  the  matter  pub- 
lished as  one  notice,  and  not  as  separate  notices  in  which  fractional  parts  of  a 
folio  had  been  charged  as  for  a  full  folio.  There  Is  no  claim  that  the  matter 
pablished  contained.  In  fact,  more  than  332  folios.  Prior  to  1903  the  rate  paid 
by  the  board  had  been  60  cents  per  folio,  pursuant  to  a  resolution  passed  In 
1900  fixing  that  rate.  From  an  order  denying  the  relator's  application  for  a 
peremptory  writ  of  mandamus  to  compel  the  board  to  andlt  and  allow  his 
claim  at  the  rate  of  60  cents  per  folio,  according  to  the  items  thereof,  he  ap- 
peals. 

Argued  before  PARKER,  P.  T.,  and  SMITH.  CHASE.  CHES- 
ITER,  and  HOUGHTON.  JJ. 

Charles  L.  Pashley,  for  appellant. 
George  A,  Fisher,  for  respondent. 

'  CHESTER,  J.  The  contention  of  the  relator,  briefly  stated,  is 
that,  his  paper  having  been  the  first  of  the  four  named  in  the  desig- 
nation of  November,  1902,  such  designation  as  to  his  paper  was  a 
valid  one,  which  could  not  thereafter  be  withdrawn  or  rescinded ;  that 
the  Republican  members  had  no  power  thereafter  to  make  another 
designation;  that  the  rate  of  compensation  fixed  by  the  resolution 
of  July  21,  1903,  was  illegal,  because  below  the  minimum  fixed  by 
law;  that  the  acceptance  of  the  designation  on  July  21,  1903,  was 
signed  by  him  while  under  duress ;  and  that  by  such  acceptance  he 
did  not  waive  his  right  to  publish  the  election  notices  under  the  prior 
designation,  and  to  be  paid  therefor  at  the  previously  existing  rate 
of  50  cents  per  folio 
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The  county  law,  which  was  in  force  at  the  time,  authorized  the 
designation  of  two  newspapers  only — one  representing  each  of  the 
two  principal  political  parties — in  which  to  publish  election  notices. 
Laws  1892,  p.  1750,  c.  686,  §  22.  The  attempted  designation  of  four 
papers  representing  each  of  the  two  parties  was  clearly  void  as  to  all 
the  papers  so  designated,  unless  the  circumstance  that  the  relator's 
paper  was  named  first,  in  enumerating  the  four,  makes  the  designa- 
tion valid  as  to  it.  Two  cases  are  cited  by  the  relator  in  support  of 
his  contention  in  this  respect.  The  first  is  People  v.  Supervisors  of 
Richmond  Co.,  20  N.  Y.  252.  There  two  persons  had  been  appointed 
to  fill  vacancies  in  the  office  of  commissioners  of  highways.  Three 
had  been  elected  and  classified.  The  commissioners  of  the  first  and 
third  class  omitted  to  qualify,  and  two  were  appointed  to  fill  the  va- 
cancies, without  any  designation  of  the  class  to  which  they  respec- 
tively belonged.  Johnson,  C.  J.,  who  wrote  the  opinion  of  the  court, 
says : 

"It  seema  to  me  a  natural  constmctlon  to  place  upon  racb  an  appointment 
to  regard  the  first-named  appointee  as  appointed  to  the  first  class ;  and  that 
construction  I  am,  In  the  absence  of  any  authority  upon  the  subject,  Inclined 
to  adopt,  rather  than  come  to  the  conclusion  that  no  effectual  appointment  was 
made." 

The  only  determination  made  upon  that  branch  of  the  case  was  as 
to  the  classification  of  the  two  commissioners  where  the  appointment 
of  both  was  authorized^  and  such  determination  was  based  upon  the 
construction  which  the  court,  in  the  absence  of  authority,  deemed  it 
essential  to  put  upon  an  appointment  so  made. 

The  other  case  cited  is  People  ex  rel.  Banta  v.  Kneissel,  58  How. 
Prac.  404.  There  the  mayor  of  New  York  nominated  to  the  board 
of  aldermen  for  confirmation  four  persons  as  inspectors  of  weights 
and  measures,  when  there  were  only  two  such  officers  in  the  city — 
one  for  the  First  and  the  other  for  the  Second  District.  The  board 
of  aldermen  acted  upon  the  nominations  separately,  and  the  court 
held  that  the  relator,  who  was  the  one  first  confirmed,  was  lawfully 
appointed,  although  in  the  opinion  it  was  stated  that,  "regularly  and 
properly,  one  person  only  should  have  been  nominated  for  each  of 
these  offices." 

These  cases  undoubtedly  were  properly  decided,  upon  the  facts 
presented,  but  they  should  not  be  regarded  as  authorities  to  be  ex- 
tended beyond  the  questions  there  presented  for  decision.  Here 
there  was  an  efifort  to  deal  out  "patronage"  to  four  papers  instead  of 
to  one.  This  was  attempted  to  be  done  by  a  single  designation 
naming  all  four.  There  was  but  one  transaction.  The  whole  scheme 
was  void,  as  being  unauthorized  by  law.  The  fact  that  the  relator's 
paper  happened  to  be  first  named  in  such  a  scheme  cannot  fairly  be 
regarded  as  making  a  legal  designation  of  his  paper,  when  all  the 
rest  of  the  attempt  was  concededly  unlawful  and  void. 

Section  19  of  the  county  law  (Laws  1892,  p.  1749,  c.  686,  as  amend- 
ed by  Laws  1900,  p.  933,  c.  400)  authorizes  the  designation  of  certain 
new^spapers  to  publish  the  session  laws  and  concurrent  resolutions 
of  the  Legislature  required  by  law  to  be  published,  fixes  the  method 
of  making  such  designation,  and  provides  that  "any  designation  of 
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a  paper  or  papers  made  contrary  to  the  provisions  of  this  section 
shall  be  void."  Section  22  of  the  county  law  provides  for  the  desig- 
nation "in  like  manner"  of  two  newspapers  for  the  publication  of 
election  notices.  The  language  quoted  from  section  19,  which  by 
section  22  is  thus  made  applicable  to  the  method  of  designating  pa- 
pers to  publish  election  notices,  is  broad  enough  to  cover  and  to 
prohibit  a  designation  of  papers  in  excess  of  the  number  authorized 
by  law,  as  well  as  to  prevent  a  departure  from  the  methods  author- 
ized by  law  for  the  designation;  and  the  designation,  as  a  whole,  in- 
cluding that  of  the  relator's  paper,  was  one  which  came  under  the 
express  condemnation  of  the  statute,  and  was  therefore  unlawful. 
Such  an  attempt  by  members  of  the  board  could  in  no  way  bind  the 
county,  nor  confer  any  rights  upon  the  relator.  The  designation  of 
November,  1902,  having  been  unlawful,  it  was  as  if  no  designation 
had  been  made,  and  there  was  no  need  of  the  passage  by  the  board 
of  a  resolution  revoking  and  rescinding  it.  Without  such  resolution, 
nothing  stood  in  the  way  of  a  legal  designation  at  the  first  oppor- 
tunity. 

The  board  was  charged,  I  think,  under  the  law,  with  the  duty  of 
fixing  the  compensation  for  publishing  these  notices.  Section  19  of 
the  county  law  provides  for  the  designation  of  newspapers  for  the 
publication  of  session  laws,  and  for  the  manner  of  such  designation. 
Section  21  provides  that : 

"The  expense  of  such  publicatloii  •  *  •  In  counties  not  having  a  dty  of 
over  fifty  thousand  inhabitants  shall  not  be  less  than  twenty  nor  more  than 
fifty  cents  per  folio,  and  in  other  counties  not  less  than  thirty  nor  more  than 
fifty  cents  per  folio ;  the  specific  rate  In  either  caae  to  be  fixed  by  the  board 
of  supervlaors.'' 

Then  follows  section  22,  relating  to  election  notices  and  official 
canvass,  which  is  as  follows: 

"Such  boards,  except  In  the  counties  of  Brie  and  Kings,  shall,  In  like  manner, 
designate  two  newspapers,  representing  respectlTely  each  of  the  two  principal 
political  parties  Into  which  the  electors  of  the  connfy  are  divided,  in  which  shall 
be  published  the  election  notices  issued  by  the  Secretary  of  State,  and  the  official 
canvass,  and  fix  the  compensation  therefor,  which  shall  be  a  county  charge." 

The  argument  in  behalf  of  the  relator  is  that  the  phrase  "in  like 
manner,"  in  section  22,  refers  not  only  to  the  method  of  designation, 
but  to  fixing  the  compensation,  and  therefore  that  the  board,  in  fix- 
ing the  compensation,  was  limited  by  the  rates  fixed  by  section  21  for 
publishing  the  session  laws.  To  uphold  that  theory  requires  a  some- 
what forced  and  unnatural  construction  of  the  section.  The  lan- 
guage is  that  "such  boards  *  *  *  shall,  in  like  manner,  desig- 
nate two  newspapers  *  *  *  in  which  shall  be  published  the  elec- 
tion notices  *  *  *  and  fix  the  compensation  therefor."  It  is 
not  that  it  shall  in  like  manner  designate  the  newspapers,  and  in  like 
manner  fix  the  compensation.  I  do  not  think  we  should  give  a 
forced  or  liberal  construction  to  this  section,  the  only  effect  of  which, 
in  this  case,  will  be  to  add  to  the  public  burdens,  when  the  other  con- 
struction seems  the  natural  and  reasonable  one.  But  it  is  urged  that 
such  a  construction  will  permit  a  board  to  fix  a  rate  much  above  the 
maximum  rate  for  publishing  the  session  laws,  as  well  as  one  below 
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the  minimum  rate  for  such  publication,  and  much  abuse  might  re- 
sult. We  may  trust  to  the  electors  to  deal  with  a  supervisor  who 
would  use  his  position  to  aid  in  fixing  an  unreasonably  high  rate,  or 
a  rate  above  the  usual  or  prevailing  rate,  for  such  a  service. 

The  view  of  the  case  so  far  expressed,  if  correct,  leaves  the  ques- 
tion of  the  alleged  duress  of  the  relator  in  signing  the  acceptance  of 
the  last  designation  at  the  rate  then  fixed  of  little  moment,  yet  it 
will  be  briefly  referred  to.  It  appears  that  the  relator  was  present 
at  the  special  session  of  the  board  in  July,  and  was  told  by  several 
Republican  members  that,  as  a  condition  of  designating  his  paper, 
he  must  sign  a  written  acceptance  thereof.  He  went  before  the 
board  and  protested  against  its  action,  and  stated  what  he  claimed 
his  rights  to  be  under  the  alleged  designation  of  the  prior  Novem- 
ber. The  written  designation  of  his  paper  was  then  prepared  and 
signed  by  all  the  Republican  members.  Before  filing  it,  he  was  in- 
formed that,  if  he  did  not  indorse  his  acceptance  thereon,  the  desig- 
nation would  be  given  to  some  other  paper.  He  then  wrote  on  the 
designation  the  words,  "The  above  designation  is  hereby  accepted." 
That  was  not  deemed  sufiicient;  the  chairman  insisting  that  the 
words  "at  the  compensation  fixed  by  the  board  July  21,  1903,"  be 
added.  These  words  were  finally  added,  and  the  acceptance  signed 
by  the  relator.  There  was  no  duress  or  coercion  about  all  this.  The 
relator  was  over  21  years  of  age,  possessed  of  all  his  faculties,  under 
no  restraint  whatever,  and  was  engaged  in  making  the  best  bargain 
for  himself  that  he  could.  His  conduct  simply  showed  that,  if  he 
could  not  procure  the  designation  at  the  old  50  cent  rate,  he  was  will- 
ing to  accept  it  at  the  rate  fixed  by  the  board,  and  that,  if  he  had  any 
rights  under  the  prior  unlawful  designation,  he  waived  them  by  ac- 
cepting the  new  designation  upon  the  terms  fixed  by  the  board. 

Upon  all  the  facts  of  the  case,  the  Special  Term  was  fully  justified 
in  exercising  its  discretion  against  granting  the  writ  asked  for  by  the 
relator.  The  order  should  be  affirmed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


HAAS  ▼.  KETCHAM. 

(Snpreme  Court,  Appellate  Term.    Marcb  24,  1904.) 

'1.  Landix>bd    and    Tbnant— BvionoN — What    Corsiituties — Assault    by 
Sebvant. 

A  single  assault,  committed  by  a  hall  boy  upon  a  tenant,  conceding  that 
It  con  be  Imputed  to  the  landlord.  Is  not  such  an  Interference  with  the 
beneficial  use  and  possession  of  the  demised  premises  as  to  amount  to  an 
eviction. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict 

Action  by  Frederick  Haas  against  Augusta  A.  Ketcham.  From  a 
judgment  of  the  Municipal  Court  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 
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Reid,  Esselstyn  &  Ketcham,  for  appellant. 
Otto  H.  Droege,  for  respondent. 

BLANCHARD,  J,  There  was  no  proof  in  this  case  ot  eviction  ac- 
tual or  constructive.  Even  if  the  assault  committed  by  the  hall  boy 
upon  the  defendant  could  be  imputed  to  the  landlord,  still  this  single 
act  would  not  constitute  such  an  interference  with  the  beneficial  use  and 
possession  of  the  demised  premises  as  to  amount  to  an  eviction.  The 
assault  in  no  way  related  to  or  affected  the  defendant's  possession. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


(93  App.  DlT.  124.) 

KELLOGG  et  al.  v.  SOWBRBT  et  aL 
(Supreme  Conrt,  Appellate  DiviBloo,  Fourth  Department    March  29, 1901.) 

1.  Decision  op  Cotjbt  on  AppKAiy— Law  of  th«  Case. 

On  a  trial  of  a  case  after  the  court  on  appeal  has  decided  that  the 
complaint  of  plaintiff  states  a  cause  of  action,  it  is  only  necessary  to  de- 
termine whether  plaintiff's  evidence  fairly  establishea  the  allegatlons- 
of  the  complaint 

2.  Uni^wful  Business  Combination — Iixboal  DiacBiiaNATiON— Liabiutt 

FOB  Dauaoes  Sustained. 

Plaintiffs  owned  a  grain  elevator  capable  of  handling  20,000,000  bushels 
of  grain  in  a  season.  Owners  of  other  elevators  at  the  same  port  formed 
an  association,  and  agreed  to  accept  as  compensation  one-half  cent  per 
bushel  on  all  grain  coming  into  the  port  for  delivery  to  any  elevator,  to 
be  distributed  according  to  a  schedule  agreed  on  by  the  elevator  owners 
in  the  association.  The  association  entered  into  contracts  with  railroad 
companies  providing  that  the  railroad  companies  would  pay  to  the  as- 
sociation one-half  cent  a  bushel  for  all  grain  transported  by  them  which 
came  into  the  port  directed  to  any  elevator,  and  whetner  the  grain  was 
handled  by  the  elevators  in  the  association  or  not  When  the  associa- 
tion and  the  railroad  companies  commenced  operations  under  the  con- 
tracts, the  railroad  companies  refused  to  carry  grain  sent  through  plain- 
tiffs' elevator  unless  the  shipper  paid  them  an  additional  half  cent  per 
bushel.  The  evidence  showed  that  the  railroad  companies  conspired  with 
the  association  to  injure  plaintiffs'  business  and  to  prevent  competition 
in  elevating  grain  at  the  port,  and  that  for  the  purpose  of  carrying  out 
the  conspiracy,  the  association  was  formed  and  the  contracts  made. 
Beld,  that  the  association  and  the  railway  companies  were  liable  to  plain- 
tiffs for  the  injuries  sustained  because  of  the  railroad  companies  sub- 
stantially discriminating  against  plaintiflB  and  in  favor  of  the  aasocia- 
tion,  to  which  discrimination  the  association  was  a  party. 

8.  Saiie. 

It  was  immaterial  that  plaintiffs  liad  a  right  of  action  against  the  as- 
sociation for  any  money  paid  to  it  by  the  railroad  companies  and  received 
by  them  for  grain  shipped  to  plaintiffs'  elevators. 

4.  RAiutOADS — Shifpebb  on  Bbanch  Road — Discbimination. 

A  railroad  company  adopting  the  plan  of  sending  its  cars  over  a  switch 
existing  solely  for  the  purpose  of  delivering  freight  to  cars  from  shippers 
located  on  the  switch  is  required  to  serve  all  shlnoers  alike,  and  any  dis- 
crimination against  a  shipper  is  unlawful. 

Exceptions  from  Trial  Term,  Erie  County. 

Action  by  Spencer  Kellogg  and  another  against  George  P.  Sowerby 
and  others.  There  was  a  judgment  dismissing  the  complaint  at  the 
close  of  plaintiffs'  evidence.  Plaintiffs  moved  for  a  new  trial,  which 
was  ordered  heard  in  the  Appellate  Division  in  the  first  instance  on  a 
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<ase  containing  plaintiffs'  excq>tions.    Exceptions  sustained,  and  new 
trial  granted. 

The  action  was  commenced  on  the  5tb  day  of  Jnly,  1900,  to  recover  damages 
nutalned  during  the  year  1900  because  of  acts  of  the  defendants,  claimed  to 
be  Illegal,  done  under  and  pursuant  to  an  alleged  unlawful  combination  and 
a  conspiracy  on  their  part  to  deprive  the  plaintiffs  of  a  reasonable  opportunity 
to  profitably  operate  a  grain  elevator  owned  by  them,  and  to  successfully  com- 
pete In  the  handling  of  grain  at  the  port  of  BufFalo  with  owners  of  other  ele- 
vators similarly  situated. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
and  STOVER,  JJ. 

George  L.  Lewis  (Simon  Fleischmann,  of  counsel),  for  plaintiffs. 
Spencer  Clinton,  for  defendant  Western  Elevating  Ass  n. 
William  L.  Marcy,  for  defendant  Erie  R.  Co. 
John  G.  Milburn,  for  defendant  Delaware,  L.  &  W.  R.  Ca 
Charles  A.  Pooley,  for  defendant  New  York  Cent.  &  H.  R.  R.  Co. 
Martin  Carey  and  James  McC.  Mitchell,  for  defendant  Lehigh  Valley 
R.Co. 

McLENNAN,  P.  J.  The  evidence  very  conclusively  establishes  that 
the  conditions  under  which  the  plaintiffs  were  compelled  to  operate 
their  elevator,  the  Kellogg,  during  the  year  1900,  were  less  favorable 
for  the  successful  conduct  of  such  business  than  those  which  pertained 
to  the  other  rail  elevators,  so  called,  at  the  port  of  Buffalo,  although 
for  all  practical  purposes  the  Kellogg  was  as  conveniently  located  and 
equipped  as  any  of  the  others ;  that  thereby  the  plaintiffs  were  unable 
to  earn  as  much  as  they  would  have  done,  had  such  conditions  been 
uniform.  If  such  result  was  occasioned  by  the  unlawful  acts  of  the 
defendants,  done  pursuant  to  an  illegal  combination  on  their  part,  or 
because  of  an  unlawful  discrimination  enforced  against  the  plaintiffs, 
they  are  entitled  to  recover  any  damages  thus  occasioned,  no  matter 
under  what  form  of  agreement  fiie  defendants  may  have  acted,  or  what 
method  of  procedure  they  adopted.  What  the  plaintiffs  or  defendants 
may  have  done  or  omitted  to  do  in  previous  years  is  tmimportant,  ex- 
cept as  such  acts  or  omissions  may  throw  light  upon  the  situation  of 
the  parties  as  it  existed  during  the  year  1900,  or  tend  to  explain  the 
intent  and  purpose  of  the  acts  of  the  parties  in  the  premises.  This  ac- 
tion relates  solely  to  what  occurred  in  the  year  1900 ;  the  claim  being 
that  during  that  year  the  defendants  unlawfully  combined,  and,  acting 
in  concert  and  with  a  common  purpose,  pursued  such  course  of  conduct 
towards  the  plaintiffs  as  to  prevent  them  from'  successfully  operating 
their  elevator  or  doing  business  thereat  under  as  favorable  conditions 
as  the  same  was  done  at  the  other  rail  elevators  located  at  the  port  of 
Buffalo,  which  are  in  competition  with  the  plaintiffs'  elevator,  and 
that  as  a  result  the  plaintiffs  sustained  substantial  damages.  Upon  an 
ai^>eal  from  an  interlocutory  judginent  in  this  case  overruling  a  de- 
murrer to  the  complaint,  the  judgment  was  affirmed,  and  this  court 
unanimously  decided  that  the  complaint  stated  a  cause  of  action.  61 
App.  Div.  35,  70  N.  Y.  Supp.  237.  Therefore  upon  this  appeal  it  is 
only  necessary  to  determine  whether  or  not  the  plaintiffs  introduced  any 
evidence  which  fairly  tended  to  establish  the  allegations  of  the  com- 
plainc 
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The  defendant  the  Western  Elevating  Association  was  a  joint-stodc 
association  organized  in  the  spring  of  1900  "for  a  term  beginning  with 
April  23,  1900,  and  ending  March  31,  1901,"  by  all  the  owners  or  rep- 
resentatives (about  20  in  number)  witii  the  exception  of  the  plaintiffs, 
of  rail  elevators,  so  called  because  connected  with  railroads,  in  the  city 
of  Buifalo,  including  the  defendant  railroad  companies,  "for  the  con- 
venience of  their  business,  and  in  order  that  they  may  render  better 
service  to  the  public."  The  elevators  owned  or  controlled  by  the  de- 
fendant railroad  ccunpanies  were  located  adjacent  to  their  respective 
tracks.  The  others,  or  most  of  them,  including  the  Kellogg  (plaintiffs' 
elevator),  were  located  upon  or  connected  with  the  Buffalo  Creek  Rail- 
road, which  in  turn  was  connected  with  each  of  the  railroads  of  the 
defendant  companies,  and  such  road  afforded  the  only  railroad  facilities 
available  to  such  elevators.  All  were  accessible  to  steamers  or  vessels 
fr(Mn  the  lakes,  and  their  cargoes  of  grain  were  discharged  directly  into 
such  elevators,  but  they  were  all  dependent  upon  the  defendant  com- 
panies for  the  transshipment  of  such  grain  by  rail.  No  grain  or  other 
freight  was  delivered  to  the  Buffalo  Creek  Railroad,  except  for  transfer 
to  connecting  railroads.  It  had  no  cars  or  other  necessary  operating 
equipment,  except  engines,  with  which  it  conveyed  cars  from  the  other 
roads  to  shippers  upon  its  line,  and  returned  such  cars  to  them  when 
loaded.  That  was  its  only  business,  and  for  such  service  it  received 
$1.10  from  any  railroad  for  each  car  so  received  from  and  delivered  to 
it,  which  was  added  to  the  freight  charges  on  any  shipment  so  made. 
The  situation  of  the  plaintiffs  in  the  spring  of  1900  was  that  they  owned 
the  Kellogg  Elevator,  with  a  capacity  to  elevate  about  20,000,000  bush- 
els of  grain  in  a  season,  located  on  the  Buffalo  Creek  Railroad,  precise- 
ly as  were  many  of  its  competitors,  accessible  to  the  lake  craft  for  the 
delivery  of  grain  into  it,  but  absolutely  dependent  upon  the  defendant 
companies  for  getting  such  grain  out  of  it  if  it  was  to  be  shipped  by 
rail.  In  the  early  part  of  the  year  1900  negotiations  began  between 
the  owners  or  representatives  of  all  rail  elevators  at  the  port  of  Buffalo, 
including  the  defendant  railroad  OMnpanies,  looking  to  the  formation 
of  the  defendant  association.  Its  real  purpose  was  to  establish  aiid 
maintain  uniform  elevator  charges,  and  undoubtedly,  with  that  accom- 
plished, the  business  could  be  done  with  greater  convenience  to  the  rail- 
road companies,  more  expeditiously  and  satisfactorily,  and  with  greater 
profit  to  the  owners  of  elevators  as  a  whole.  The  plan  proposed  was, 
in  effect,  to  form  an  elevator  pool  or  trust,  by  which  the  net  receipts  for 
elevating  all  grain  coming  into  the  port  of  Buffalo  for  delivery  to  any 
one  of  the  rail  elevators  should  be  distributed  according  to  a  schedule 
of  percentages  to  be  agreed  upon  between  the  owners  of  all  such  ele- 
vators ;  such  proceedings  not  depending  entirely  upon  the  amount  of 
grain  actually  elevated  by  any  elevator,  but  to  some  extent  upon  its 
estimated  capacity,  equipment,  value,  etc.,  so  that  in  some  cases  an  ele- 
vator might  do  little  or  no  business  during  the  year,  and  yet  receive  a 
substantial  percentage  of  the  profits  earned  by  the  other  elevators  be- 
longing to  the  association.  Earnest  and  strenuous  efforts  were  made 
by  the  other  owners  of  rail  elevators,  including  the  defendant  com- 
panies, to  induce  the  plaintiffs  to  join  such  association,  and  to  accept 
a  certain  percentage  of  its  net  receipts.    It  was  proposed  that  the  ele~ 
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vating  charges  for  a  year  should  be  one-half  cent  per  bushel  (less  than 
the  elevator  charges  authorized  by  law).  The  plaintiffs  apparently  were 
not  averse  to  the  proposed  plan  of  doing  business,  but  insisted  that  they 
should  receive  a  larger  percentage  of  the  net  receipts  of  the  association 
than  was  ofifered,  and  demanded  a  bonus  in  addition,  which  demand 
was  CMisidered  unfair  and  unreasonable  by  the  owners  of  the  other  ele- 
vators. As  a  result  of  such  negotiations,  the  plaintiffs  refused  to  be- 
come members  of  the  association  to  be  formed,  and  announced  their 
intention  of  running  the  Kellc^g  Elevator  as  an  independent  concern, 
and  in  ccxripetition  with  the  others. 

For  the  purposes  of  this  appeal,  we  may  assume  that  the  proposed 
arrangement  by  the  elevator  owners,  and  the  formation  of  the  associa- 
tion to  give  effect  to  the  same,  was  not  illegal.  It  was,  in  effect,  that 
all  the  owners  of  rail  elevators  at  the  port  of  Buffalo  should  devote 
their  respective  properties  to  the  purposes  of  the  association ;  that  it 
should  agree  to  properly  elevate  all  grain  consigned  to  any  of  such 
elevators,  at  a  price  less  than  they  were  authorized  by  law  to  charge,  to 
wit,  one-half  cent  per  bushel;  and  that  the  net  profits  of  such  elevating 
should  be  distributed  among  such  elevator  owners  in  accordance  with 
a  rate  of  percentages  also  agreed  upon.  If  we  assume  it  was  entirely 
competent  for  the  owners  of  elevators  in  the  city  of  Buffalo— any  or  all 
of  them — to  enter  into  such  an  agreement,  it  certainly  was  also  within 
the  rights  of  the  plaintiffs  to  refuse  to  join  such  proposed  association, 
or  to  accede  to  its  suggested  plan  of  operation  in  the  premises.  The 
plaintiffs  had  an  absolute  right  to  say,  "The  Kellogg  Elevator,  which  is 
owned  by  us,  we  propose  to  run  and  operate  as  an  independent  con- 
cern, and  will  invoke  the  protection  of  all  law  to  enable  us  to  success- 
fully operate  it  in  c(»npetition  with  the  other  rail  elevators  at  the  port 
of  Buffalo,  whether  members  of  any  association  or  otherwise."  Under 
these  conditions  the  defendant  association  was  formed,  and,  as  we  have 
seen,  included  all  the  persons  and  corporations  owning  or  interested  in 
rail  elevators  at  the  port  of  Buffalo,  with  the  exception  of  the  plaintiffs. 
The  agreement  forming  the  defendant  association,  among  other  things, 
provided : 

"In  case  of  the  failure  to  come  Into  the  Association  of  any  elevator  or  ele- 
vators named  in  said  schedule,  then  and  in  that  case  the  percentage  of  net 
earnings  allotted  to  such  elevator  or  elevators  shall  be  divided  pro  rata  accord- 
ing to  per  cent,  shown,  between  the  other  elevators  in  the  Association." 

Simultaneously  with  the  organization  of  such  association,  a  contract 
was  entered  into  between  it  and  each  of  the  defendant  railroad  com- 
panies, which  provided,  in  substance,  that  such  railroad  company  would 
pay  to  the  defendant  association  one-hali  cent  per  bushel  for  all  grain 
transported  by  it  which  came  into  the  port  of  Buffalo  directed  to  any 
rail  elevator,  and  independent  of  whether  such  grain  was  handled  by 
the  association  elevators,  or  by  those  not  belonging  to  or  controlled 
by  it  In  other  words,  by  such  agreements  the  defendant  companies 
agreed  to  pay  elevator  charges  of  one-half  cent  per  bushel  to  the  de- 
fendant association  for  all  grain  elevated  in  the  rail  elevators  of  the  city 
of  Buffalo  and  carried  by  such  railroad  companies,  whether  such  grain 
was  elevated  by  the  association  elevators,  by  the  plaintiffs,  or  the  ele- 
vators of  other  parties  in  no  manner  connected  with  such  association. 
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Such  contracts  were  made  by  the  defendant  companies  separately,  but, 
in  form  and  substance,  were  substantially  alike.  In  short,  the  defend- 
ant companies,  not  as  elevator  owners  but  as  common  carriers,  agreed 
to  pay  to  the  defendant  association,  composed  of  elevators  which  were 
in  competition  with  the  plaintiffs'  elevator,  one-half  a  cent  a  bushel  for 
all  grain  elevated  by  the  plaintiffs'  elevator,  with  which  the  defendant 
association  had  nothing  to  do,  and  had  expended  no  labor  and  incurred 
no  expense  in  connection  therewith. 

We  may  assume  that  the  plaintiffs  are  not  entitled  to  complain  be- 
cause of  the  organization  of  the  defendant  association,  or  on  account  of 
the  contracts  entered  into  between  it  and  the  defendant  companies,  pro- 
vided the  acts  of  the  defendants,  done  under  or  in  pursuance  thereof, 
were  not  such  as  to  unjustly  prejudice  the  plaintiffs'  legal  rights  in  the 
premises,  among  which  was  the  right  to  operate  their  elevator  upon 
equal  terms  with  their  competitors — ^its  location,  equipment,  manage- 
ment, and  all  other  conditions  being  as  favorable  for  the  transaction  of 
its  business — ^and  the  right  to  have  grain  which  was  elevated  by  it  car- 
ried to  its  destination  by  any  of  the  defendant  companies  upon  tiie  same 
terms  as  grain  handled  by  tfie  competing  elevators  was  carried.  When 
the  defendants  commenced  operations  under  the  contracts  referred  to, 
precisely  what  was  to  be  expected  happened.  The  natural  and  logical 
result  followed,  to  wit,  the  defendant  companies  sought  to  reimburse 
themselves  for  the  one-half  cent  a  bushel  which  they  agreed  to  pay  to 
the  defendant  association  on  grain  carried  by  them,  even  if  elevated  by 
the  Kellogg  Elevator,  and  which  such  association  had  in  no  manner 
«amed.  That  was  accomplished  by  compelling  the  plaintiffs,  in  effect, 
to  pay  to  such  companies  one-half  cent  a  bushel  as  elevator  charges 
for  all  grain  delivered  to  them  for  transportation  by  the  Kellogg  Ele- 
vator, instead  of  paying  such  charges  to  the  plaintiffs,  the  result  of 
which  was  to  make  all  grain  which  passed  through  the  Kellogg  Elevator 
pay  a  charge  of  one  cent  a  bushel,  in  case  the  owners  of  the  Kellogg 
Elevator  received  one-half  a  cent  a  bushel  for  elevator  charges ,  the 
amount  received  by  all  the  other  rail  elevators  at  the  port  of  Buffalo. 
The  precise  method  adopted  to  accomplish  such  result  was  very  simple, 
and  at  the  same  time  most  effective.  Elevator  charges  of  one-half 
cent  a  bushel  were  added  to  the  freight  charges  upon  all  grain  carried 
by  the  defendant  companies,  and  which  was  delivered  to  them  through 
the  rail  elevators,  including  the  Kellogg.  Such  elevator  charges  were 
collected  by  the  railroad  companies  from  the  consignees  of  such  grain 
and  paid  over  to  the  defendant  association,  to  be  afterwards  distributed 
among  its  members,  no  part  of  which,  however,  would  go  to  the  plain- 
tiffs, notwithstanding  the  fact  that  a  considerable  portion  of  such  grain 
had  been  elevated  by  them.  In  case  tlie  plaintiffs  insisted  that  they 
should  receive  one-half  cent  a  bushel  for  elevating  such  grain,  the 
same  as  the  owners  of  the  other  rail  elevators  received,  then  such  g^ain 
was  made  to  pay  one  cent  a  bushel  for  elevator  charges.  The  evidence 
clearly  establishes  that,  under  the  agreements  entered  into  between  the 
defendants,  and  the  method  adopted  for  carrying  out  such  agreements, 
the  result  was  that,  if  the  plaintiffs  received  one-half  cent  a  bushel  for 
grain  elevated  by  tiiem  in  the  Kellogg  Elevator,  such  grain,  if  carried 
by  the  defendant  companies,  was  obliged  to  pay  one  cent  a  bushel  as 
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elevator  charges,  whereas  there  was  a  charge  of  only  one-half  a  cent 
per  bushel  for  all  grain  passing  through  the  other  rail  elevators  at  the 
port  of  Buffalo  during  the  year  1900.  The  evidence  also  very  clearly 
shows  that,  because  of  such  conditions,  shippers  of  grain  were  deterred 
from  using  the  Kellogg  Elevator  in  the  spring  of  1900.  In  fact,  no 
other  result  could  be  expected,  than  that  the  Kellc^g  Elevator  would 
be  substantially  put  out  of  business.  Shippers  of  grain  would  not  pay 
one  cent  a  bushel  elevator  charges  for  the  sake  of  sending  their  grain 
to  the  Kellogg  Elevator,  when  they  could  obtain  equally  as  good  ele- 
vator service  for  one-half  a  cent  a  bushel  through  its  competitors. 

It  is  not  seriously  contended  in  the  exhaustive  briefs  presented  by 
the  able  counsel  for  the  respective  defendants  that  the  conditions 
which  prevailed  in  respect  to  the  Kellogg  Elevator  in  the  spring  of 
1900  were  not  such  as  to  prevent  it  from  successfully  competing  with 
the  other  rail  elevators  similarly  situated  at  the  port  of  Buffalo.  The 
situation  as  it  existed  was  injurious  to  the  plaintiffs — tended  to  de- 
strov  their  business  and  render  their  property  unproductive.  The 
evidence  tends  to  show  that  such  result  was  brought  about  by  a 
combination,  by  the  concerted  action  of  all  the  defendants,  and  that 
such  was  their  intent  and  purpose  in  entering  into  the  agreements, 
and  in  doing  the  acts  referred  to.  The  negotiations  leading  up  to 
the  organization  of  the  defendant  association,  the  agreements  exe- 
cuted by  each  of  the  defendant  companies,  and  their  acts  thereun- 
der, all  tend  to  prove  that  it  was  the  intent  and  purpose  of  the  de- 
fendants to  compel  the  plaintiffs  to  cease  operating  the  Kellogg 
Elevator  in  competition  with  the  others,  or  to  run  it  at  a  loss.  An 
examination  of  the  whole  evidence  leads  us  to  the  conclusion  that 
it  tends  to  prove  that  the  defendant  railroad  companies  combined  and 
conspired  with  the  defendant  association,  a  competitor  of  the  Kellogg 
Elevator,  to  injure  the  plaintiffs'  business,  and  to  prevent  competi- 
tion in  elevating  grain  at  the  port  of  Buffalo  during  the  season  of 
1900,  and  that,  for  the  purpose  of  carrying  out  such  conspiracy,  the 
association  was  organized  and  the  contracts  referred  to  were  made; 
that  in  pursuance  thereof  the  defendant  companies  refused  to  carry 
grain  from  the  Kellogg  Elevator  upon  as  favorable  terms  as  from 
its  competitors;  and  that,  in  consequence  of  such  agreements,  and 
the  acts  done  thereunder,  the  plaintiffs  sustained  substantial  dam- 
age. If  we  have  correctly  interpreted  the  evidence,  it  cannot  be 
doubted  that  the  plaintiffs  are  entitled  to  recover  the  damages  thus 
occasioned.  It  is  unimportant  that  the  organization  of  the  defendant 
association,  and  the  agreement  between  its  members  as  elevator  own- 
ers, was  not  illegal;  that  the  full  performance  of  all  its  provisions 
would  not  have  afforded  the  plaintiffs  legal  ground  for  complaint, 
even  if  they  sustained  damage  thereby.  Unquestionably,  any  num- 
ber of  elevator  owners  have  the  right  to  adopt  a  plan  of  co-operation, 
to  protect  their  common  interests,  and  to  prevent  a  hostile  and  un- 
profitable competition  for  business  between  themselves,  and,  to  that 
end,  may  agree  to  place  their  earnings  in  a  common  pool,  and  to 
divide  them  pro  rata  upon  the  basis  of  agreed  percentages.  Michael 
V.  Prussian  National  Ins.  Co.,  171  N.  Y^  25-37,  63  N.  E.  810.  Cer- 
tainlv,  if  by  such  arrangement  elevating  charges  were  not  unduly  in- 
'  87  N.X.8.— 27 
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creased,  and  proper  and  adequate  facilities  were  afforded  to  the  pub- 
lic, it  was  not  unlawful,  and  in  no  manner  infringed  upon  the  legal 
rights  of  the  owner  or  owners  of  other  elevators.  In  this  case  the 
plaintiffs  do  not  complain  because  of  the  agreement  entered  into  be- 
tween the  owners  of  elevators,  as  such,  members  of  the  defendant  as- 
sociation, but  because  such  agreement  was  one  of  the  instruments 
which  was  employed,  in  conjunction  with  the  contracts  executed  by 
the  several  defendant  companies,  to  destroy  the  plaintiffs'  business, 
and  because  of  the  acts  done  by  all  of  the  defendants  acting  in  con- 
cert, and  with  the  common  purpose  of  bringing  about  such  result. 
The  contracts  which  made  the  plan  effective  were  those  executed  bj' 
the  defendant  companies  as  common  carriers,  and  not  as  ovimers  of 
elevators ;  and,  as  we  have  seen,  the  evidence  tends  to  show  that  the 
defendant  association  was  organized  for  the  purpose  of  enabling  such 
contracts  to  be  made  by  the  defendant  common  carriers.  Such  com- 
panies could  not  protect  their  interests  as  elevator  owners  by  enter- 
ing into  contracts  as  common  carriers,  which,  as  such,  they  were  by 
law  prohibited  from  making.  It  must  therefore  be  determined 
whether  or  not  the  purpose  of  the  defendants,  and  the  means  em- 
ployed by  them  to  prevent  the  Kellogg  Elevator  from  doing  business 
under  as  favorable  conditions  as  its  competitor,  the  defendant  as- 
sociation, were  unlawful,  for,  if  not,  the  plaintiffs  cannot  complain, 
no  matter  how  serious  the  consequences  to  them.  At  the  foundation 
of  every  tort  must  lie  some  violation  of  a  legal  duty,  and  therefore 
some  unlawful  act  or  omission.  Whatever  or  however  numerous  or 
formidable  may  be  the  allegations  of  conspiracy,  of  malice,  of  oppres- 
sion, of  vindictive  purpose,  they  are  of  no  avail — ^they  merely  heap 
up  epithets — unless  the  purpose,  or  the  means  by  which  it  was  to  be 
accomplished,  is  shown  to  be  unlawful.  Rich  v.  R.  R.  Co.,  87  N.  Y. 
382-393. 

Was  the  defendants'  purpose  respecting  the  business  of  the  Kel- 
logg Elevator,  and  the  means  employed  to  carry  the  same  into  effect, 
unlawful  ?  The  evidence  tends  to  show  that  the  purpose  was  to  de- 
stroy the  business,  and  that  the  means  employed  was  to  compel  grain 
transported  from  it  to  pay  one  cent  a  bushel  elevator  charges,  in 
case  the  plaintiffs  received  the  same  compensation  for  elevating  as 
did  the  owners  of  all  other  rail  elevators  at  the  port  of  Buffalo  simi- 
larly situated.  Result,  purpose  carried  out,  and  plaintiffs'  business 
substantially  destroyed.  What  the  defendants  did,  or  might  have 
done,  simply  as  elevator  owners,  may  be  eliminated  from  considera- 
tion. Was  what  the  defendant  companies  did  as  common  carriers, 
acting  under  and  in  pursuance  of  the  contracts  made  by  them  sepa- 
rately with  the  defendant  association,  unlawful?  That  it  effected  a_ 
substantial  discrimination  against  the  plaintiffs,  and  in  favor  of  the' 
defendant  association,  its  competitor,  is  plain.  We  think  it  was  un- 
lawful for  the  defendant  companies  to  refuse  to  carry  grain  from  the 
plaintiffs'  elevator  upon  the  same  terms  as  it  carried  grain  frcnn  the 
elevators  of  the  defendant  association. 

Vincent  et  al.  v.  C.  &  A.  R.  R.  Co.,  49  111.  33,  was  an  action  brought 
to  recover  damages  against  the  defendant  for  refusing  to  deliver  cars 
to  their  elevator  upon  the  same  terms  as  it  delivered  cars  to  other 
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elevators  similarly  situated.    It  was  held  that  the  plaintiffs  could  re- 
cover.   The  court  said: 

"•  •  ♦  It  need  only  be  said  that  a  railway  company,  although  permitted 
to  establish  Its  rates  of  transportation,  must  do  so  without  injurious  discrim- 
ination as  to  individuals.  It  must  deal  fairly  by  the  public,  and  this  it  would 
not  be  doing  if  allowed  so  to  discriminate  as  to  build  up  the  business  ot  one 
person  to  the  injury  of  another  in  the  same  trade." 

Chicago  &  North  Western  Railway  Co.  v.  People  ex  rel.  Hemp- 
stead, 56  111.  365,  8  Am.  Rep.  690. 

In  the  case  of  Coe  v.  Louisville  &  Nashville  R.  R.  Co.  (C.  C.)  3 
Fed.  775,  the  whole  question  is  discussed  by  Chief  Judge  Baxter  in 
a  very  exhaustive  opinion,  and  the  conclusion  is  reached  that  it  is  not 
permissible  for  a  common  carrier  to  discriminate  in  the  handling  of 
freight  of  the  same  character  offered  by  two  individuals,  and  simi- 
larly situated.  The  Vincent  Case,  supra,  is  cited  with  approval,  and 
in  the  course  of  the  opinion  it  is  said : 

"Impartiality  In  serving  their  patrons  Is  an  Imperative  obligation  of  all  rail- 
road companies.  Equality  of  accommodations  In  the  use  of  all  railroads  is  the 
legal  right  of  everybody.  The  principle  is  formed  In  Justice  and  necessity,  and 
has  been  uniformly  recognized  and  enforced  by  the  courts.  A  contrary  Idea 
would  concede  to  railroad  companies  a  dangerous  discretion,  and  inevitably 
lead  to  intolerable  abuses.  *  *  *  By  an  uujiist  exercise  of  such  a  power 
they  could  destroy  the  business  of  one  man  and  build  up  that  of  another —  - 
punish  an  enemy  and  reward  a  friend.    •    •    •" 

We  conclude  that  the  acts  of  the  defendant  companies  in  refusing 
to  handle  grain  from  the  Kellogg  Elevator  upon  the  same  terms  that 
they  handled  grain  from  the  other  elevators  was  unlawful,  and  such 
refusal  being  the  natural  result,  and  that  contemplated  by  the  de- 
fendant association  when  it  entered  into  the  contracts  referred  to 
with  said  companies,  it  became  a  party  to  such  unlawful  acts,  and 
equally  liable  with  the  other  defendants  therefor. 

It  is  not  important  that  the  plaintiffs  may  have  had  a  right  of  ac- 
tion against  the  defendant  association  for  any  moneys  paid  to  it  by 
the  railroad  companies,  and  received  by  them,  for  the  elevation  of 
grain  by  the  plaintiffs  at  the  Kellogg  Elevator.  Under  the  plan 
adopted  by  the  defendants,  the  elevator  charges  were  collected  by  the 
railroad  companies,  and  such  charges  belonged  and  should  be  paid 
to  the  owners  of  the  elevators  through  which  the  grain  passed,  un- 
less such  owners  otherwise  agreed;  and  therefore  payment  to  any 
one  else  was  improper,  and  can  be  recovered  from  those  making  it. 
Neither  is  it  important  that  the  plaintiffs'  elevator  was  located  upon 
the  Buffalo  Creek  Railroad,  and  that  the  grain  was  delivered  to  the 
defendant  companies  by  means  of  that  road.  As  we  have  seen,  it 
was  simply  a  branch  road  or  a  switch,  accessible  to  all  the  railroads, 
and  existed  solely  for  the  purpose  of  delivering  freight  to  them  from 
shippers  located  upon  its  line ;  the  charge  for  such  service  being  uni- 
form. The  defendants,  under  the  circumstances,  were  not  at  liberty 
to  discriminate  against  the  defendants  because  of  those  conditions. 
Undoubtedly  they  might  have  refused  to  send  their  cars  over  said 
road  for  the  convenience  of  any  shipper,  but,  having  adopted  the 
plan  of  doing  so,  they  had  no' right  to  make  an  exception  as  against 
the  plaintiffs.  Wight  v.  United  States,  167  U.  S.  512,  17  Sup.  Ct.  822, 
42  L.  Ed.  258. 


Digitized  by  LjOOQ  IC 


420  87  NEW  YORK  8UPPLBSIBNT  (Sup.  Ct- 

and  121  New  York  State  Reporter 

It  follows  that  the  plaintiffs  are  entitled  to  recover  in  this  action 
the  damages  sustained  by  them  up  to  the  time  of  its  commencement, 
in  case  the  facts  are  found  in  favor  of  the  plaintiffs.  The  plaintiffs' 
exceptions  should  be  sustained,  and  the  motion  for  a  new  trial  grant- 
ed, with  costs  to  the  plaintiffs  to  abide  event. 

Plaintiffs'  exceptions  sustained,  and  motion  for  a  new  trial  granted, 
with  costs  to  the  plaintiffs  to  abide  event    All  concur. 


LYNCH  V.  SIMMONDS  ct  al. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

L  Stockbbokebs— Stock  Cabbied  on  Ma.boin— Sale — ^Liabiutt. 

Stockbrokers,  who  were  carrying  stocks  for  a  client  on  margin,  mailed 
him  on  May  20th  a  letter  saying  the  market  was  very  weak,  and  that 
they  had  been  compelled  to  sell  out  some  of  his  holdings,  but  still  held 
certain  stocks  for  him.  The  letter  proceeded:  "Your  margin  having  be- 
come low  we  did  not  know  Just  what  you  wished  to  do,  but  had  to  proceed 
as  stated  above.  If  you  desire  us  to  hold  your  stock  kindly  advise  us  before 
the  opening  of  the  market  Thursday  (May  21)  and  let  us  have  a  check, 
otherwise  we  will  take'lt  for  granted  you  do  not  wish  us  to  hold  them  for 
you."  The  client  made  no  reply  to  this  letter,  and  the  brokers  sold  tbe 
stock  on  June  5tb.  Held,  that  the  client's  silence  could  not  be  constrned 
as  a  direction  to  sell  the  stock  on  May  2l8t,  so  as  to  charge  the  brokers 
with  the  highest  price  obtainable  on  that  date. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  CJeorge  M.  Lynch  against  Frederick  Simmonds  and  an- 
other.   Judgment  for  plaintiff,  and  defendants  appeal.    Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  SC(5tT  and  BLANCH- 
ARD,  JJ. 

Charles  Fox,  for  appellants. 
Maurice  Mayer,  for  respondent. 

SCOTT,  J.  The  defendants,  as  stockbrokers,  were  carrjring  cer- 
tain stocks  for  plaintiff  on  margin.  On  May  20,  1903,  they  mailed 
him  a  letter  in  which  they  called  his  attention  to  the  fact  that  the 
market  was,  as  they  expressed  it,  "very  weak,"  and  they  had  been 
compelled  to  sell  out  some  of  his  holdings.  They  still  held  for  him 
certain  other  stocks,  and,  in  the  letter  referred  to,  they  said : 

"Your  margin  having  become  low  we  did  not  know  Just  what  you  wished  to 
do,  but  had  to  proceed  as  stated  above.  If  you  desire  ua  to  bold  your  stock 
kindly  advise  us  before  the  opening  of  the  market  Thursday  (May  21)  and  let 
us  have  a  check,  otherwise  we  will  take  It  for  granted  you  do  not  wish  us  to 
hold  them  for  you." 

The  plaintiff  received  this  letter  some  time  on  the  21st  of  May — ^he 
does  not  say  at  what  hour — but  made  no  reply  to  it,  and  in  fact 
never  replied  to  it  The  defendants  held  the  stock  until  June  Sth, 
when  they  sold,  leaving  a  balance  due  plaintiff  of  $2.38.  The  plaintiff 
now  contends  that  his  silence  should  have  been  accepted  by  defend- 
ants as  an  order  to  sell  the  stock  on  May  2rst,  and  the  justice  has 
awarded  him  judgment  for  the  sum  that  would  have  been  due  him  if 
the  stocks  had  been  sold  at  the  highest  price  obtainable  on  that  day. 
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To  this  view  we  are  unable  to  accede.  The  letter  of  May  20th  deals 
with  the  question  of  plaintiff's  margin.  It  calls  his  attention  to  the 
fact  that  his  margin  is  running  low,  and  it  will  be  desirable  that  fur- 
ther margin  be  furnished,  if  he  desires  to  hold  onto  his  stock. 
Nothing  is  said  about  selling  the  stock  at  any  .particular  time,  and  the 
letter  is  certainly  open  to  the  construction  that  what  the  defend- 
ants meant  was  that,  unless  the  plaintiff  deposited  further  margin, 
they  should  assume  that  he  did  not  wish  them  to  carry  the  stocks 
any  longer  than  the  margin  he  then  had  would  suffice  for.  It  is  to 
be  presumed  that  the  plaintiff  was  carrying  the  stock  for  speculative 
purposes,  and  he  might  well  have  objected  if  defendants  had  sold 
him  out  before  the  margin  already  deposited  had  been  exhausted,  or 
had  approached  dangerously  close  to  the  point  of  exhaustion.  It  is 
quite  possible  that,  after  sending  this  letter,  and  awaiting  a  reason- 
able time  for  a  reply,  and  receiving  none,  the  defendants  might  have 
found  themselves  precluded  from  recovering  any  loss  sustained  over 
and  above  the  margin  in  their  hands.  But  that  question  does  not 
arise.  Even  if  plaintiff's  failure  to  answer  defendants'  letter  should 
be  construed  as  a  direction  to  sell  the  stock,  the  defendants  were 
not  bound  to  sell  on  May  21st,  but  were  justified  in  waiting  a  reason- 
able time.  They  had  no  means  of  knowing  when  the  plaintiff  re- 
ceived the  letter,  and  had  a  perfect  right,  if,  indeed,  it  was  not  their 
duty,  to  wait  a  reasonable  time  for  an  answer.  If  they  had  sold 
the  stock  at  the  opening  of  the  market  on  May  21st,  and  prices  had 
afterward  advanced,  they  would  undoubtedly  have  been  met  with  a 
claim  that  they  had  not  given  plaintiff  sufficient  notice,  or  a  fair  op- 
portunity to  notify  them  of  his  wishes.  We  cannot  say  that  the  de- 
fendants waited  an  unreasonable  time  before  selling  the  stock.  For 
all  that  appears  in  the  case,  it  may  have  advanced  in  price  between 
May  20th  and  the  date  of  sale.  At  all  events,  they  held  the  stock 
as  iong  as  plaintiff's  margin  held  out,  and  the  letter  of  May  20th 
should  not  be  construed  as  any  more  than  a  notification  that,  in  the 
absence  of  a  deposit  of  additional  margin,  they  should  take  it  for 
granted  that  plaintiff  did  not  wish  to  hold  the  stock  beyond  the  point 
covered  by  the  margin  he  then  had  on  deposit. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


FOOD  TRADE  PUB.  CO.  v.  HARNISHFEGEE. 
(Supreme  Court,  Appellate  Term.    March  24, 1904.) 

L  CONTBACT  TOB  ADVEBTISINO— BREACH— DAMAGES. 

After  defendant  who  has  contracted  to  advertise  In  plalntlfTa  period- 
ical, notifies  plaintiff  that  he  refases  to  fulfill  the  contract  plaintiff  may 
not  contlnne  publication,  and  recover  the  contract  price,  but  Is  only  entitled 
to  damages. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

1 1.  See  Contracts,  vol.  11,  Cent  Dig.  §  1512. 
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Action  by  the  Food  Trade  Publishing  Company  against  Wilhel- 
mine  Harnishfeger,  executrix.  From  the  judgment,  plaintiff  appeals. 
Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Hoyn  &  Covington,  for  appellant 
John  E.  Roeser,  for  respondent 

SCOTT,  J.  Upon  notification  by  defendant's  decedent  that  he  re- 
fused to  fulfill  the  contract  on  his  part,  the  plaintiff's  assignor  should 
have  discontinued  the  publication  of  the  advertisement.  It  had  no 
right  to  proceed  after  such  countermand.  Mendell  v.  Willyoung, 
42  Misc.  Rep.  210,  85  N.  Y.  Supp.  647.  For  the  unexjured  term  of 
the  contract  the  plaintiff's  only  claim  was  for  damages.  No  proof 
of  such  damages  was  offered.  Therefore  there  was  nothing  on  which 
to  base  any  larger  judgment  than  was  rendered. 

Judgment  affirmed,  with  costs.    All  concur. 


BBCKBB  T.  DAVIS. 

(Supreme  Court,  Appellate  Term.    Mardi  24.  1901.) 

t.  tUtx  OF  RcAL  Estate— BESERTATion— Right  to  Rent. 

Defendant  D.  and  olJiers  made  a  contract  of  sale  of  premises,  reciting 
that  It  was  their  Intention  to  convey  the  premises  "as  they  now  are 
actually  occupied  by  them,  and  subject  to  *  *  *  the  rlghtB  of  the 
monthly  tenants,  and  the  right  of  D.  *  *  *  to  occupy  the  organ  shop 
In  the  rear  of  said  premises,  now  used  by  him  for  his  business,  with  the 
means  of  exit  and  Ingress  till  Nov.  1."  The  deed  contained  the  reservation 
of  D.'s  right  as  in  the  agreement  Beld,  that  such  reserratlon  was  not 
subject  to  any  duty  of  D.  to  pay  for  use  and  occupation. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District. 

Action  by  Gustave  Becker  against  Henry  L,.  Davis*.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Abel  Crook,  for  appellant. 

Shapiro  &  Shapiro,  for  respondent. 

BLANCHARD,  J.  This  action  was  brought  upon  an  assigned 
claim  to  recover  the  value  of  the  use  and  occupation  of  a  portion 
of  certain  premises  located  in  the  city  of  New  York.  On  August  3, 
1903,  one  Irving  Judis,  the  assignor  of  the  claim  in  question,  en- 
tered into  a  written  agreement  with  the  defendant  and  his  two  sis- 
ters, whereby  he  agreed  to  purchase  from  them  the  premises  known 
as  No.  53  MacDougal  street,  in  said  city,  which  they  owned  as  ten- 
ants in  common.  Under  the  agreement  the  deed  of  the  premises  was 
to  be  delivered  on  the  ist  day  of  September  following.  The  agfree- 
ment  contained  the  following  language : 

"It  being  the  Intention  of  the  parties  of  the  first  part  to  oonvej  said  premises 
as  they  now  are  actually  occupied  by  them  and  subject  to    *    *    *    the  rlfhti 
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of  the  monthly  tenants,  and  the  right  of  Henry  L.  Davis,  one  of  the  parties 
of  the  first  part,  to  occupy  and  use  the  organ  shop  In  the  rear  of  said  premises 
DOW  used  by  him  for  his  business  with  the  means  of  exit  and  ingress  until 
November  Ist,  1903." 

On  the  1st  day  o!  September,  1903,  pursuant  to  the  agreement,  the 
defendant,  the  said  Henry  L.  I^vis,  and  his  two  sisters  made  and  de- 
livered to  the  plaintiflf's  assignor  a  deed  which  contained  the  reserva- 
tion of  the  defendant  Davis'  right  to  use  and  occupy  the  organ  shop 
until  November  i,  1903,  as  set  forth  in  the  agreement.  The  conten- 
tion of  the  plaintiff  is  that,  notwithstanding  this  reservation  in  the 
agreement  and  deed,  he  is  entitled  to  be  paid  for  the  use  and  oc- 
cupation of  that  portion  of  the  premises  reserved  to  Davis  in  the 
deed,  and  he  brought  this  action  upon  that  theory,  and  recovered 
judgment. 

Upon  what  principle  of  law  the  recovery  of  this  judgment  is  based 
we  are  at  a  loss  to  understand.  The  plaintiff's  assignor  bought  the 
premises,  and  accepted  the  deed  subject  to  the  expressly  reserved 
right  of  the  defendant  to  occupy  and  use  the  premises  in  question 
until  November  i,  1903.  The  language  employed  in  the  agreement 
and  the  deed  to  express  this  right  is  explicit,  and  not  to  be  misun- 
derstood. It  is  certainly  reasonable  to  assume  that,  had  the  parties 
intended  that  the  defendant  should  pay  for  the  use  and  occupation  of 
the  reserved  portion  of  the  premises,  they  would  have  expressed  that 
intention  clearly  in  the  agreement  itself.  The  effect  of  the  clause 
subjecting  a  portion  of  the  fee  of  the  premises  to  the  right  of  the  de- 
fendant, Davis,  to  continue  in  his  use  and  possession  for  a  limited 
space  of  time  was  to  carve  that  right  out  of  the  fee,  and  to  post- 
pone the  unincumbered  conveyance  thereof  until  the  right  so  re- 
served had  expired  by  limitation.  The  pleadings  are  in  writing,  and, 
notwithstanding  that  the  plaintiff  claims  the  right  to  recover  for  the 
value  of  the  use  and  occupation  of  the  premises,  he  was  permitted 
to  offer  testimony  tending  to  prove  that  the  defendant  agreed  to  pay 
rent.  The  defendant  sharply  controverted  this,  and  there  is  no 
testimony  in  the  case  upon  which  the  relation  of  landlord  and  tenant 
can  be  predicated.  Upon  all  the  testimony  in  the  case,  we  think 
the  plaintiff  failed  to  establish  any  agreement  to  pay  rent.  On  the 
argument  of  this  appeal,  however,  the  appellant  filed  a  stipulation  to 
pay  the  plaintiff  $28. 

The  judgment  will  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event  unless  the  plaintiff  stipulates  to  re- 
duce the  judgment  to  $28,  in  which  case  it  will  be  affirmed  as  reduced, 
without  costs.     All  concur. 


REILLT  V.  INTERURBAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Term.    March  24,  1004.) 

L  Vebmot— Wkight  of  Evidbnok. 

Where  plaintiff's  case  rested  on  his  own  uncorroborated  testimony,  con- 
taining contradictory  statements  on  material  points,  and  defendant  showed 
by  testimony  of  disinterested  witnesses  a  state  of  facts  which,  if  true. 
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made  a  recovery  for  plaintiff  Improiier,  and  the  probabllltlea  favored  de- 
fendant's theory,  a  verdict  for  plaintiff  was  against  the  weight  of  the  evi- 
dence. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  William  Reilly  against  the  Interurban  Street  Railway 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Bayard  H.  Ames  and  F.  Angelo  Gaynor,  for  appellant. 
Shaw,  Fisk  &  Shaw,  for  respondent. 

FREEDMAN,  P.  J.  Plaintiff's  case  rests  upon  his  own  uncor- 
roborated testimony,  and,  in  the  course  of  that,  the  plaintiff  made 
highly  contradictory  statements  upon  the  material  points  of  the 
case.  The  defendant  showed  by  the  testimony  of  several  disinterest- 
ed witnesses,  as  well  as  by  the  testimony  of  the  conductor  and  the 
motorman,  a  state  of  facts  which,  if  true,  makes  a  recovery  for  the 
plaintiff  impossible.  The  probabilities  also  favor  the  theory  of  the 
defense.  The  verdict  is  against  the  clear  weight  of  the  evidence,  and, 
in  the  interest  of  justice,  there  should  be  a  new  trial. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event. 

BLANCHARD,  J.,  concurs. 

SCOTT,  J.  (concurring^.  In  addition  to  the  sufficient  reason  for 
reversing  this  judgment  in  the  prevailing  opinion,  I  think  that  at 
least  one  reversible  error  was  committed  in  the  rulings  upon  the  ad- 
mission of  evidence.  The  attorney  for  the  plaintiff  offered  himself 
as  a  witness  to  prove  matters  which  he  deemed  to  be  necessary  to 
prove.  He  was  asked  whether  or  not  he  had  taken  the  case  upon  a 
contingent  fee.  The  court  repeatedly  sustained  the  objection  to 
these  questions.  This  was  clearly  error.  It  is  a  matter  of  common 
knowledge  that  many  actions  of  this  character  are  brought  under 
what  are  known  as  "contingent  retainers,"  wherein  the  attorney's 
compensation  depends  wholly  upon  his  success  in  recovering  a  judg- 
ment. In  such  case  he  is  clearly  an  interested  witness,  and  the  jury 
are  entitled  to  know  the  fact  and  extent  of  his  interest  in  the  verdict 
they  are  asked  to  render.  Such  knowledge  has  a  direct  bearing  upon 
the  weight  to  be  gfiven  to  the  testimony.  Every  other  witness  is  sub- 
ject to  inquiry  as  to  his  interest  in  the  outcome  of  the  case,  and  I 
know  of  no  reason  which  should  exclude  an  attorney  from  the  opera- 
tion of  the  general  rule.  The  testimony  given  by  the  attorney  in  the 
present  case  was  perhaps  not  very  important,  but  it  was,  in  his  esti- 
mation, of  sufficient  importance  to  lead  him  to  be  sworn  as  a  witness 
— a  course  to  which  most  attorneys  resort  with  reluctance,  and  only 
when  their  client's  interests  seem  to  imperatively  require  that  they 
should  do  so. 
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LASSIO  V.   BARSKT. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

L  Conduct  or  CJotriiBKir— Retebsibu  Ebkob. 

ConTeylng  to  the  Jurors,  in  an  action  for  personal  Injnrles,  unfler  the 
guise  of  inquiring  into  their  qualifications,  and  In  the  cross-examination  of 
a  witness  for  defendant,  the  Information  that  defendant  was  insured 
against  loss  in  case  of  a  recovery  against  him,  constitutes  reversible  error. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Mollie  Lassig,  an  infant,  against  Joseph  Barsky.  From 
a  judgement  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Frank  V.  Johnson,  for  appellant. 
A.  Oberstein,  for  respondent. 

PER  CURIAM.  In  view  of  the  information  conveyed  by  plaintiff's 
counsel  to  the  jurors,  under  the  guise  of  inquiring  into  their  qual- 
ifications, that  the  defendant  was  insured  against  loss  in  the  event  of  a 
recovery  against  him,  and  a  repetition  of  this  reprehensible  practice 
in  the  course  of  the  cross-examination  of  one  of  defendant's  witnesses, 
the  judgment  and  order  appealed  from  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event.  This  dis- 
position is  called  for  by  the  decisions  of  Wildrick  v.  Moore,  66  Hun, 
^)30,  22  N.  Y.  Supp.  iiig;  Manigold  v.  Black  River  Traction  Co., 
8i  App.  Div.  381,  80  N.  Y.  Supp.  861 ;  Cosselmon  v.  Dunfee,  172  N. 
Y.  507,  65  N.  E.  494 :  Lipschutz  v.  Ross  (Sup.)  84  N.  Y.  Supp.  632. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  \o  abide  the  event. 


LERTORA  T.  CENTRAL  FRUIT  CO. 

(Supreme  Court,  Appellate  Term.    March  24,  1004.) 

1  Tebii  ot  Emplotment— Evidence. 

Evidence  in  an  action  for  salary  for  a  period  after  plaintiff's  discharge 
field  insufficient  to  show  a  hiring  for  any  definite  time. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  David  J.  Lertora  ag^nst  the  Central  Fruit  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Robinson  &  Robinson,  for  appellant. 
August  Dreyer,  for  respondent. 

FREEDMAN,  P.  J.  The  plaintiff,  claiming  that  he  was  employed 
by  the  defendant  for  one  year  from  about  May  i,  1903,  at  a  weekly 
salary  of  $25  per  week,  and  having  been  discharged  upon  June  i, 
1903,  brought  this  action  to  recover  for  12  weeks'  salary,  and  ob- 
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tained  a  judgment  for  $300.  It  appears  that  the  defendant  had 
just  been  incorporated  under  the.  laws  of  this  state,  and  was  in  need 
of  a  competent  man  to  assist  in  the  business.  A  meeting  of  the 
directors  of  the  company  was  held,  at  which  the  president  of  the 
company — one  John  Ginocchio — five  of  the  directors,  and  one  of  the 
stockholders  were  present.  The  president  introduced  the  plaintiff  to 
the  directors,  and  the  plaintiff  testifies  that  they  then  orally  em- 
ployed him  for  one  year ;  that  no  stated  salary  was  fixed  upon ; 
that  he  immediately  began  work;  that,  when  he  began  to  draw  his 
salary,  it  was  paid  to  him  weekly,  in  sums  of  $25  per  week ;  and  that 
after  he  load  worked  for  five  weeks  he  was  discharged  without  cause. 
He  further  testified  that  the  president  of  the  defendant  asked  him  to 
take  the  general  management  of  the  company,  which  he  did  for  a 
while.  He  was  then  changed  to  cashier.  As  to  being  employed  for 
one  year,  the  plaintiff  is,  in  a  measure,  corroborated  by  the  testimony 
of  one  Murphy,  who  swears  that,  in  a  conversation  had  with  the  presi- 
dent of  the  company  in  the  latter  part  of  May,  the  president  said 
"they  had  made  ai-rangements  with  one  man  [designating  the  plain- 
tiff] for  one  year  at  $25  per  week."  This  testimony  must  be  re- 
ceived with  some  caution,  inasmuch  as,  although  Murphy  says  the 
president  of  the  defendant  stated  that  plaintiff  was  hired  for  "$25  per 
week,"  the  plaintiff  swears  that  no  stated  amount  of  salary  was  fixed, 
and  other  witnesses  swear  that  the  salary  was  fixed  at  $18  per  week. 
The  plaintiff's  claim  to  recover  the  sum  of  $25  per  week,  and  for 
which  sum  he  recovered  judgment,  is  based  wholly  on  the  fact  that 
during  the  five  weeks  he  was  in  the  employ  of  the  defendant  he  was 
paid  that  amount  each  week.  The  president  of  the  company,  the  five 
directors,  and  the  one  stockholder  who  were  present  when  the  en- 
gagement of  the  plaintiff  was  made,  each  testify  that  there  was  no 
definite  time  fixed  for  his  employment,  and  that  the  plaintiff  said  th? 
they  (the  company)  were  at  liberty  to  discharge  him  at  any  time. 
Each  of  said  witnesses  also  testified  that  at  no  time  was  the  term  of 
one  year  mentioned  as  being  the  period  for  which  the  plaintiff  was  to 
serve  in  their  employ.  We  think  that  the  plaintiff  failed  to  show  that 
he  was  entitled  to  recover  the  sum  of  $25  per  week,  and  that  he  did 
not  sustain  the  burden  of  proof  cast  upon  him  of  showing  a  hiring 
for  the  term  of  one  year,  but  that  it  clearly  appears  that  the  defendants 
had  a  right  to  discharge  him  at  any  time  when  they  did  not  consider 
his  services  satisfactory.  Although,  owing  to  objections  interposed 
by  plaintiff's  counsel  which  were  sustained  by  the  court,  considerable 
testimony  tending  to  show  cause  for  plaintiff's  discharge  was  ex- 
cluded, enough  was  admitted,  that  was  not  disputed  by  the  plaintiff, 
showing  a  sufficient  reason,  if  anv  vps  needed,  for  severing  the  rela- 
tions between  the  parties.    A  new  trial  must  be  had. 

Judgment  reversed.     New  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event.    All  concur. 
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SUMMERMAN  T.  INTERURBAN  ST.  RT.  Ca 

(Supreme  Ck>nrt,  Appellate  Term.    March  24,  1904.) 

t  Snnr  Railways— Colusioh  with  Tkax— Nbouoxucs. 

Plalntlfl,  a  boy  12  years  old,  while  riding  on  the  rear  of  a  wagon,  was 
Injured  by  Ita  being  struck  by  an  electric  car.  He  testified  that  when  the 
wagon  was  on  the  track  the  car  was  a  block  away,  and  that  the  horse 
was  going  slowly.  The  motorman  (In  business  for  himself  at  the  time  of 
the  trial)  testified  that  as  he  approached  the  crossing,  going  four  or  five 
miles  an  hour,  the  horse  was  going  rapidly,  and  when  first  seen  was 
eighteen  feet  ahead  of  the  car ;  that  as  soon  as  he  saw  it  he  reversed,  and 
the  car,  after  striking  the  rear  wheel  of  the  wagon  without  injuring  it, 
went  only  five  feet  farther.  Be  was  corroborated  by  the  motorman  of 
another  car,  and  the  driver  of  the  wagon  testified  that  his  horse  took 
fright,  he  was  unable  to  control  it,  and  it  dashed  in  front  of  the  car. 
Held,  that  there  was  nothing  to  show  negligence  of  the  street  railway 
company. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District. 

Action  by  Summer  Summerman,  by  guardian,  against  the  Interur- 
ban  Street  Railway  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Henry  W.  Goddard  and  William  E.  Weaver,  for  appellant.  Alex. 
A.  Tausky,  for  respondent. 

FREEDMAN,  P.  J.  This  is  an  action  to  recover  for  personal  in- 
juries occasioned  by  the  alleged  negligence  of  the  defendant.  The 
plaintiff,  a  boy  about  12  years  of  age,  was  stealing  a  ride  upon  the  tail 
end  of  a  wagon  drawn  by  one  horse  and  driven  by  one  McLaughlin. 
Plaintiff  testifies  that  he  got  on  the  wagon  at  the  comer  of  Norfolk 
and  Rivington  streets;  that  the  wagon  was  going  west  towards  the 
Bowery ;  that  he  was  sitting  in  the  back  of  the  wagon ;  that  when  he 
got  to  the  comer  of  Rivington  street  and  the  Bowery  he  first  saw 
the  car  that  hit  the  wagon  at  Delancey  street,  and  that  the  wagon  was 
then  right  on  the  track.  He  further  says  that  the  horse  was  going 
slowly,  that  the  car  struck  the  wagon,  and  he  fell  or  was  thrown  out, 
receiving  the  injuries  complained  of.  He  was  not  corroborated  by 
any  other  witness,  and  no  other  witness  was  sworn  in  his  favor. 
The  motorman  (not  in  the  employ,  of  the  company  at  the  time  of  the 
trial,  but  in  business  for  himself)  testified  that  he  was  going  north 
K'ith  his  car,  and  that  as  he  approached  Rivington  street  he  was  mov- 
ing at  the  rate  of  four  or  five  miles  an  hour ;  that  the  horse  attached 
to  the  wagon  in  which  the  plaintiff  was  sitting  was  going  at  a  rapid 
rate,  and  that  it  was  about  eighteen  feet  ahead  of  his  car  when  he 
first  saw  it ;  that  it  drove  immediately  in  front,  and  had  got  over  the 
track  when  the  car  struck  the  rear  wheel  of  the  wagon ;  that  as  soon 
is  he  saw  the  wagon  attempt  to  cross  he  reversed  his  power,  and 
tried  to  stop  the  car,  the  car  going  only  about  five  feet  atter  it 
struck  the  wagon.    The  wagon  was  uninjured.    The  motorman  was 
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corroborated  by  a  motorman  upon  a  south-bound  car,  who  saw  the 
collision.  The  driver  of  the  wagon  testified  that  when  his  horse  got 
to  the  comer  of  Rivington  street  and  the  Bowerj'  it  took  fright ;  that 
he  was  unable  to  control  it,  and  it  dashed  in  front  of  the  car. 

It  is  difficult  to  see  upon  what  theory  the  plaintiflf  can  uphold  this 
judgment  upon  the  facts  as  disclosed  by  this  testimony.  If  we  as- 
sume that  negligence  of  the  driver  of  the  wagon,  if  any  there  was,  is 
not  to  be  imputed  to  the  plaintiff  (Lafferty  v.  Met.  St.  Ry.  Co.,  8$  App. 
Div.  592,  83  N.  Y.  Supp.  405),  nevertheless  the  defendant  must  be 
shown  to  have  been  guilty  of  negligence  in  order  to  enable  the  plain- 
tiff to  recover.  In  what,  therefore,  did  the  defendant's  negligence 
consist?  It  is  hardly  to  be  believed  that  the  car  was  at  or  about 
Delancey  street  when  the  wagon  was  "right  on  the  track,"  as  testified 
by  the  plaintiff,  for,  if  so,  we  must  believe  tliat  the  car  proceeded 
nearly  or  quite  a  block  while  a  portion  of  the  wagon  was  crossing 
the  car  track,  which  is  highly  imprgbable.  There  is  nothing  to  show 
that  the  car  was  not  under  control,  or  that  it  was  going  at  an  unusual 
or  excessive  rate  of  speed,  nor  that  the  wagon  reached  the  track  in 
time  to  cross  in  safety  had  the  car  been  under  complete  control  of 
the  motorman.  That  the  car  was  under  control  is  strongly  evi- 
denced by  the  fact  that  it  proceeded  a  distance  of  only  five  feet  after 
striking  the  wagon  and  that  the  wagon  was  uninjured ;  and  the  most 
reasonable  deduction  from  the  testimony  is  that  it  was  an  unavoidable 
accident,  for  which  neither  the  driver  nor  defendant  was  to  blame. 

Plaintiff's  attorney  has  handed  up  a  brief  of  eight  typewritten  pages, 
presenting  six  points  for  the  consideration  of  the  court,  but  in  no  way 
does  he  make  it  apparent  in  what  respect  the  defendant  was  negligent, 
nor  point  out  any  testimony  in  the  case  from  which  negligence  can 
be  inferred.  The  mere  happening  of  an  accident  is  no  proof  of  negli- 
gence. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 


(42  Ml8&  Rep.  463.) 

In  re  SCHMIDT. 

(Surrogate's  Ck>art,  Kings  County.    Jannary,  1904.) 

1.  CoMuoif-IiAW  MA.BBIAOB— Evidence. 

A  woman  in  good  faitb  married  a  man  whose  wife  was  then  Jlvlngi  ior 
a  foreign  country,  and  after  the  death  of  the  latter,  and  nntil  the  death 
of  the  man,  18  years  later,  during  all  of  which  time  the  parties  were 
known  as  husband  and  wife,  she  knew  nothing  of  such  former  marriage. 
Held  to  constltnte  a  common-law  marriage  between  the  parties. 

2.  DESCsm' — Child  or  Coicuoh-LiAW  Marbiage. 

▲  child  of  a  common-law  marriage,  illegitimate  becanae  bom  while  the 
first  wife  of  the  man  was  alive,  Is.  the  relation  between  the  parties  con- 
tinuing after  death  of  the  first  wife,  under  Laws  1895,  p.  313,  c.  531,  en- 
titled to  a  distributive  share  in  his  mother's  estate  equally  with  the  chil- 
dren of  the  first  marriage. 

1 1.  See  Marriage,  vol.  34.  Cent  Dig.  §i  16,  80k 
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In  the  matter  of  the  judicial  settlement  of  Ottokar  H.  D.  Schmidt, 
administrator  of  Maria  Schmidt.    Decree  for  distribution  entered. 

Dunphy  &  Pearsall,  for  administrator. 

Bennett  &  Underbill,  for  Thomas  J.  Gleason,  contestant. 

CHURCH,  S.  The  following  facts  have  been  agreed  on  by  the 
parties:  Carlos  Schmidt  was  married  in  Germany  on  September 
18,  1836.  He  lived  with  his  wife  for  several  years,  and  left  her  in 
1849,  and  came  to  America.  On  December  10,  1864,  while  his  wife 
was  living,  he  entered  into  a  marriage  ceremony  with  a  widow  named 
Maria  Gleason;  said  Maria  Gleason  had  two  children,  Thomas  J. 
Gleason,  the  contestant,  and  Helen,  who  has  since  married.  While 
Carlos  Schmidt's  wife  was  still  alive,  the  administrator,  Ottokar  H. 
D.  Schmidt,  was  born  to  said  Carlos  Schmidt  and  Maria  Gleason-on 
September  i,  1869.  Carlos  Schmidt's  wife  died  December  14,  1877. 
Carlos  Schmidt  and  Maria  Gleason,  from  the  date  of  their  marriage, 
lived  together  uninterruptedly  as  husband  and  wife,  and  were  so 
regarded  by  all  of  their  friends  and  acquaintances  until  the  date  of 
Carlos  Schmidt's  death  on  June  3,  1890.  It  appears  that  at  one  time, 
in  conveying  certain  real  estate,  said  Maria  Gleason,  his  wife,  had, 
joined  with  him  in  the  deed,  being  described  as  his  wife.  After  his 
death  she  applied  for  letters  of  administration  upon  his  estate  as  his 
widow,  and  the  same  were  duly  issued  to  her.  During  the  lifetime 
of  said  Carlos  Schmidt  the  suggestion  that  they  were  not  husband 
and  wife  was  never  raised,  and  from  the  date  of  the  death  of  said 
Carlos  Schmidt  said  Maria  Gleason  was  always  known  as  his  widow 
until  her  death  on  March  25,  1902.  Her  son,  by  a  previous  mar- 
riage, Thomas  J.  Gleason,  the  contestant  here,  now  comes  forward 
■with  the  contention,  however,  that  because  at  the  time  of  his  moth- 
er's marriage  to  Carlos  Schmidt  said  Carlos  Schmidt  had  a  wife  then 
living,  said  marriage  was  absolutely  void,  and  that,  therefore,  his 
half-brother,  Ottokar  H.  D.  Schmidt,  was  not  bom  in  lawful  wed- 
lock, but  was  illegitimate,  and  consequently  is  not  entitled  to  share 
in  thejr  mother's  estate,  but  that  the  mother's  estate  should  be  di- 
vided solely  between  the  contestant  and  his  sister,  the  children  of 
the  previous  marriage  to  Gleason. 

It  does  not  seem  possible  that  a  person  of  any  respectability  would, 
for  the  sake  of  the  slight  pecuniary  gain  involved  in  this  estate,  be 
willing  to  stamp  his  brother  as  a  bastard,  and  to  have  it  judicially 
declared  that  his  dead  mother's  relations  with  the  man  she  believed 
to  be  her  husband  were  meretricious ;  but  the  courts  have  nothing 
to  do  with  the  sentimentality  which  should  or  should  not  prompt 
the  parties  before  it,  and,  notwithstanding  that  there  may  be  a  feel- 
ing of  loathing  for  the  man  who  would  take  a  position  such  as  this 
contestant,  yet  it  is  nevertheless  the  duty  of  the  court  to  consider 
calmly  the  questions  of  law  to  be  applied  to  the  admitted  facts  here. 
The  facts  in  this  case  are  substantially  similar  to  those  in  the  case 
of  Townsend  v.  Van  Buskirk,  33  Misc.  Rep.  287,  68  N.  Y.  Supp.  512, 
in  which  Justice  Maddox  held  that,  even  if  the  marriage  between 
the  parties  thereto  was  void  at  the  time  of  the  ceremony  of  marriage. 
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yet  if,  after  the  death  of  the  first  wife,  the  parties  continued  to  c 
habit  and  lived  together  as  husband  and  wife,  then  the  courts  woi 
presume  that  such  cohabitation  established  a  common-law  marriag 
I  might  well  leave  this  case  on  the  well-considered  opinion  of  Just 
Maddox,  but  the  counsel  for  the  contestant  has  been  so  insistent  tl 
Justice  Maddox  has  overlooked  certain .  decisions  of  the  Court 
Appeals  that  I  have,  in  addition  to  a  careful  examination  of  Just 
Maddox's  opinion,  examined  all  of  the  authorities  upon  this  subje 
The  general  proposition,  no  doubt,  is  correct  that,  where  the  re 
tions  of  the  parties  are  improper  and  illicit,  then  they  are  presun 
to  continue  so,  unless  there  is  some  specific  fact  disclosed  to 
court  which  warrants  the  court  in  drawing  the  conclusion  that 
relations  have  changed  from  being  meretricious  to  those  of  husbi 
and  wife.  The  cases  in  which  this  contention  has  been  advanced  h 
been  where  the  relations  in  their  inception  were  not  contrac 
under  any  mistake  as  to  the  law  or  the  facts,  but  which  were  mei 
meretricious  or  lustful.  The  rule  upon  this  matter  was  very  \ 
stated  by  Justice  Maddox  in  Townsend  v.  Van  Buskirk,  at  page ; 
33  Misc.  Rep.,  and  page  514,  68  N.  Y.  Supp. : 

"There  la,  to  my  mind,  a  well-defined  distinction  betweoi  Illicit  relati 
forbidden  because  of  an  undisclosed  disability  on  the  part  of  oae  of  the 
ties  thereto,  and  such  relations  as  are  mutoally  meretricious,  IbvoMde 
the  part  of  the  woman  knowledge  that  its  character  Is  not,  and  is  noi 
tended  to  be,  matrimonial,  but  of  a  wanton  and  lustful  nature." 

In  the  case  at  bar  the  complete  innocence  and  good  faith  of  M 
Gleason  in  entering  into  the  marriage  relations  with  Carlos  Schi 
stand  conceded,  and  Carlos  Schmidt,  while  a  wrongdoer  in  the  si 
that  he  married  Maria  Gleason  when  he  ought  not  to  do  so  by  re: 
of  his  previous  wife  still  being  alive,  appears  to  have  done  so  in  g 
faith,  and  with  proper  intentions,  because  he  remained  constant 
true  to  her  down  to  the  date  of  his  death,  and  for  13  years  after 
death  of  his  wife  they  continued  in  every  possible  way  to  act  as 
band  and  wife.  Because  there  was  a  disability  which  existed  ag: 
their  originally  contracting  this  marriage,  it  does  not  seem  pos 
that  the  court  should  blind  its  eyes  to  the  13  years  of  life  as  husl 
and  wife  after  the  disability  had  been  removed,  and  I  shall  therf 
regard  their  relations  during  that  time  as  establishing  marriag 
fully  as  if  a  perfect  ceremony  of  marriage  had  taken  place  at ! 
time  during  that  period. 

Counsel  for  the  contestant  refers  at  great  length  to  the  ca< 
O'Gara  v.  Eisenlohr,  38  N.  Y.  296,  claiming  that  the  case  is  dec 
and  is  contrary  to  the  views  of  Justice  Maddox.  In  my  judgr 
that  case  does  not  touch  upon  the  subject  here  under  consider 
at  all.  On  the  contrary,  the  main  question  in  that  case  vvas  th< 
that  the  previous  wife  of  the  husband  had  disappeared.  It  was  t 
fore  contended  that  the  court  should  presume  that  she  had  die 
fore  her  husband,  on  the  theory  that  the  law  will  sooner  pre 
that  she  had  died  first,  which  would  have  involved  no  wrong, 
that  which  will  presume  that  the  respondent  and  her  pretended 
band  were  living  together  in  adultery.    That  that  is  the  sole 
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tention  in  the  case  is  evidenced  by  the  following  paragraph  from  the 
opinion,  at  page  302 : 

"It  Is  contended  In  tbia  case  ^at  the  presumption  of  law  is  tliat  Rose 
Ooonery  died  before  ber  husband,  when  the  consequence  of  her  being  alive 
is  that  the  respondent  In  this  case  and  Donnery  were  cohabiting  and  living 
toi^etker  as  man  and  wife  without  any  lawful  marital  relation  existing  be- 
tweeu  them." 

This  being  the  sole  question  decided,  it  is  therefore  not  a  matter 
wiiich  should  be  considered  as  controlling  in  making  the  decision 
herein. 

The  only  other  case  cited  by  the  contestant  upon  this  branch  of 
the  subject  is  that  of  Foster  v.  Hawley,  8  Hun,  68.  But  that  case 
cannot  be  cited  as  in  any  way  paralleling  this.  There  the  relations 
were  concededly  lustful  in  their  origin.  They  were  long  continued, 
but  were  continued  but  a  short  time  after  the  death  of  the  man's 
first  wife.  It  also  appeared  that  the  woman  pretending  to  be  the 
wife  of  the  deceased  at  the  termination  of  their  relations  left  the 
deceased,  and  contracted  a  marriage  with  some  other  man. 

The  cases  quoted  by  the  contestant  do  not,  therefore,  in  any  way 
establish  the  incorrectness  of  Justice  Maddox's  previous  decision. 
On  the  other  hand.  Justice  Maddox's  decision  is  sustained  by  the 
case  of  Fenton  v.  Reed,  4  Johns.  52,  4  Am.  Dec.  244 ;  Rose  v.  Clark, 
8  Paige,  574.  I  shall  therefore  hold,  assuming  the  ceremony  of 
marriage  between  Maria  Gleason  and  Carlos  Sdimidt  to  have  been 
absolutely  void  in  consequence  of  the  fact  that  at  that  time  Carlos 
Schmidt  had  a  wife  living,  that,  as  Carlos  Schmidt,  subsequent  to 
the  death  of  his  first  wife,  cohabited  with  Maria  Gleason,  and  they 
lived  together  as  husband  and  wife,  a  marriage  will  be  presumed  to 
have  taken  place.  The  act  of  1895  (Laws  1895,  p.  313,  c.  531),  which 
was  subsequently  incorporated  into  the  domestic  relations  law  (Laws 
1896,  p.  219,  c.  272,  §  18),  provided  that  if  the  parents  of  a  child 
(who  would  otherwise  be  illegitimate)  subsequently  married,  such 
child  would  thereupon  be  deemed  legitimate.  The  effect  of  such 
marriage  is,-  therefore,  to  legitimatize  the  birth  of  the  administrator 
herein,  Ottokar  H.  D.  Schmidt,  and  he  is  therefore  entitled  to  his 
distributive  share  of  his  mother's  estate.  Let  decree  be  prepared 
accordingly,  with  costs  to  the  administrator,  to  be  paid  by  the  con- 
testant personally. 
Decreed  accordingly. 
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<42  Misc.  Rep.  448.) 

In  re  SPROULE'S  ESTATE. 

(Surrogate's  Court,  Kings  County.    January,  1901) 

1.  Whxs— Auntjitiibb— Skttino  Abide  Fund. 

Testator,  by  a  will  made  In  1879,  bequeathed  In  trust  a  sufficient  Bum 
which,  when  Invested  at  the  rate  of  6  per  cent,  "will  produce  the  annuities 
herelnaftier  given."  At  that  time  the  legal  rate  of  Interest  was  7  per  cent 
Held,  that  the  sum  to  be  set  aside  by  the  executors  in  1904  was  the  sum 
which,  at  6  per  cent,  would  produce  them,  and  not  the  sum  which,  at  the 
lower  rate  of  interest  prevailing,  would  produce  them. 

2.  Guts  Irteb  Vivos— Realty. 

The  brothers  and  sisters  of  a  decedent  verbally  agreed  to  give  their  moth- 
er their  shares  in  his  estate.  He  had  died  unmarried,  and  left  an  estate 
consisting  of  realty  and  personalty.  Held,  that  his  realty  did  not  pass  to 
the  mother  by  the  agreement,  but  to  his  heirs. 

3.  Same— Vamdity. 

Where  the  brothers  and  sisters  of  a  decedent  verbally  agreed  to  give 
their  interest  in  4ils  estate  to  their  mother,  though  the  personalty  might 
not  pass  under  such  an  agreement,  where  there  was  an  actual  division  of 
the  personalty  and  a  subsequent  delivery  by  each  child  to  the  mother  of 
bis  or  her  share.  It  passed  as  a  gift  inter  vivos. 

4.  Witness — Competency. 

Where  the  brothers  and  sisters  of  a  decedent  verbally  agreed  to  give  all 
their  interest  in  the  estate  to  their  mother,  on  an  accoimtlng  by  the  ex- 
ecutor of  the  mother,  as  administratrix  of  deceased,  the  brothers  and 
sisters  are  not  incompetent  to  testify  as  to  the  action  of  another  brother, 
since  deceased,  in  Joining  in  the  gift  to  the  mother,  under  Code  Civ.  Proc. 
S  829,  as  interested  in  the  event,  because,  as  heirs  of  their  mother,  they 
may  share  in  the  property  of  such  other  brother. 

6.  Gifts — Pbopebtt  Conveyed. 

Where  the  brothers  and  sisters  of  a  decedent  verbally  agreed  to  give  all 
their  interest  in  his  estate  to  their  mother,  the  surplus  Income  paid  to  the 
mother  in  each  year  of  her  life  passed  to  her,  and  need  not  be  accounted 
for  by  her  representative. 

4.  Same. 

Where  children  of  testator  agreed  to  give  all  their  interest  In  the  estate 
of  a  deceased  brother  to  their  mother,  and  subsequently  delivered  to  her 
their  shares  in  bis  personalty,  their  interest  in  the  deceased  brother's 
share  of  the  undivided  estate  of  the  testator  did  not  pass  to  the  mother, 
but  to  his  heirs. 

In  the  matter  of  the  accounting  of  the  estates  of  James  Sproule. 
St.,  and  of  James  Sproule,  Jr.    Decrees  rendered. 

George  G.  Reynolds,  for  H.  C.  M.  Ingraham,  executor  of  Mary 
Jane  Sproule,  executrix  and  trustee  under  the  last  will  and  testament 
of  James  Sproule,  Sr.,  and  administratrix  of  the  estate  of  James 
Sproule,  Jr.,  deceased. 

I.  R.  Oeland,  for  Julie  C.  Sproule. 

Henry  C.  Ingraham,  for  Charles  H.  Sproule,  Presley  Sproule,  Jen- 
nie B.  Cochran,  and  Daisy  Sproule. 

Charles  H.  Edgar,  for  Mary  A.  Milschsack. 

CHURCH,  S.  Th(E  final  accountings  in  the  two  above  estates  were 
brought  on  for  hearing  together,  and  the  facts  concerning  the  two 
matters  were  so  blended  together  that  by  stipulation  it  was  agreed 
*.hat  the  two  matters  should  be  heard  together,  and  the  evidence  ap- 
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ply  to  both  proceedings.   I  shall,  therefore,  in  one  opinion,  dispose  of 
the  two  cases. 

In  the  estate  of  James  Sproule,  Sr.,  the  question  is  solely  a  ques- 
tion of  law,  involving  the  construction  of  the  will  of  said  deceased. 
By  the  terms  of  the  will,  after  disposing  of  certain  real  and  personal 
property  to  his  wife  and  each  of  his  children,  he  provided  as  follows : 

"Sixth.  I  hereby  give  and  bequeath  to  my  executors  hereinafter  named,  or 
to  such  one  of  them  as  shall  act,  a  sufficient  smn  of  money  which  when  in- 
vested at  the  rate  of  six  per  cent  per  annum  will  produce  the  annuities  here- 
inafter given  and  bequeathed,  to  have  and  to  hold  the  same  in  trust  to  and  for 
the  following  uses  and  purposes,  viz. :  To  invest  and  keep  the  same  invested 
In  such  securities  as  my  said  executors  or  such  one  of  them  as  shall  act  or  the 
sarvivor  of  them  shall  deem  best  and  most  secure,  to  collect  and  receive  the 
interest  and  Income  accruing  from  said  money  so  Invested  and  to  pay  the  an- 
nuities hereinafter  given  to  the  persons  and  in  the  manner  hereinafter  de- 
scribed specifically." 

Then  follow  a  number  of  provisions  stating  the  amount  of  the  an- 
nuities to  each  person  in  question.  At  the  time  of  the  final  account- 
ing of  the  executors  of  said  estate  they  reserved  to  themselves,  as 
trustees,  a  sum  far  in  ex&ess  of  the  sum  which,  at  6  per  cent.,  would 
produce  the  annuities  mentioned.  It  specifically  appears,  however, 
by  the  memorandum  submitted  on  behalf  of  the  parties  and  by  the  de- 
cree that  the  retention  of  such  surplus  sum  by  the  executors  was  not 
to  be  deemed  as  judicially  determining  that  it  was  the  amount  neces- 
sary to  produce  the  annuities,  and  that  it  was  only  done  for  the 
convenience  of  all  parties,  and  the  counsel  for  the  executor  respect- 
fully reserved  the  right  to  have  the  court  pass  upon  the  question  of 
bow  much  should  be  set  aside  to  produce  the  annuities  upon  the 
death  of  any  annuitant.  The  widow  of  James  Sproule,  Sr.,  having 
died,  and  two  of  the  children  having  died,  it  becomes  necessary  to 
determine  the  amount  that  should  be  set  aside  under  the  above 
"sixth"  paragraph  of  the  decedent's  will,  and  upon  this  point  two  con- 
tentions are  advanced. 

It  is  the  contention  of  the  executors  that  under  the  will  of  the  tes- 
tator an  ample  amount  should  be  set  aside  so  as  to  produce,  beyond 
all  peradventure,  the  annuities  in  question,  even  at  the  present  re- 
duced rate  of  interest,  which  is  below  that  which  prevailed  at  the 
time  of  the  testator's  death.  The  executrix  of  one  of  the  deceased 
children  contends,  on  the  other  hand,  that  the  amount  which  should 
be  set  aside  is  the  amount  which,  at  6  per  .cent.,  would  produce  the 
annuities  in  question.  Counsel  for  the  respective  parties  also  con- 
tend that  by  previous  orders  made  in  the  management  of  this  estate 
this  question  has  been  practically  decided,  counsel  for  the  executor 
contending  that  when  an  amount  which  was  far  in  excess  of  the  sum 
necessary  to  produce  these  annuities  at  6  per  cent,  was  reserved  by 
the  final  decree  settling  the  executor's  accounts,  that  was,  in  effect,  a 
determination  that  the  total  of  such  trust  fund  was  not  so  limited. 
This  contention  does  not  seem  to  me,  however,  to  be  effective,  as  it 
appears  that  the  counsel  for  the  respective  parties  at  the  time  this  was 
done  distinctly  placed  themselves  on  record  that  this  amount  was  set 
aside  by  general  consent  and  convenience  of  the  parties,  and  was  not 
to  be  deemed  an  adjudication  or  an  estoppel  which  would  prevent 
ST  N.Y.S.— 28 
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them  from  thereafter  contending  as  to  what  should  be  the  proper 
amount.  It  seems  to  me  that  any  order  of  a  court,  based  upon  such 
a  statement  as  that,  must  be  deemed  to  have  that  as  the  theory  upon 
which  the  order  was  made,  and  that  it  cannot  be  looked  upon  as  a  di- 
rect adjudication  against  the  interests  of  the  parties  so  consenting. 
On  the  other  hand,  it  appears  that  when  James  Sproule,  Jr.,  died,  the 
executors  and  trustees  presented  a  petition  to  the  court,  setting  forth 
that  he  had  died;  that  the  amount  which  they  held  to  produce  his 
annuity  should  be  distributed ;  and  in  the  petition  they  recited  that  the 
amount  necessary  to  produce  $1,200  at  6  per  cent,  was  $20,000. 
Thereupon  the  court  made  an  order  that  the  $20,000  should  be  dis- 
tributed. The  contestant  contends  that  the  effect  of  such  order  is 
not  only  to  estop  the  executors  from  contending  that  any  larger  sum 
should  be  retained,  but  also  that  the  court,  in  making  the  order  upon 
this  basis,  is  presumed  to  have  adopted  that  theory,  and  to  have 
adjudicated  that  this  was  the  amount  which  was  to  be  held  in  trust 
under  the  terms  of  the  will. 

I  do  not  regard  this  order  as  an  adjudication  which  can  be  deemed 
binding  upon  the  executors,  or  which  1  am  bound  to  follow.  It  seems 
to  me  tnat  it  is  entitled  to  considerable  weight,  as  showing  the  theory 
upon  which  the  counsel  for  the  executors  and  trustees  regarded  this 
will,  but  it  does  not  seem  to  me  that  it  amounts  to  an  estoppel  of 
record  which  precludes  the  executors  from  now  contesting  the  mat- 
.  ter.  Taking  up  this  "sixth"  paragraph  of  this  will  in  question,  there- 
fore, it  seems  to  me  that  when  the  testator  directed 'that  there  should 
be  given  to  the  trustees  a  sum  which,  at  6  per  cent.,  would  produce 
the  annuities  in  question,  it  was,  in  effect,  a  declaration  of  the  precise 
amount  of  such  trust  fund,  and  that,  having  given  the  amount  of 
the  income  and  the  rate  of  interest,  the  matter  of  determining  the 
principal  of  the  trust  fund  was  simply  a  matter  of  calculation.  Why 
the  testator  used  this  form  of  language  instead  of  naming  the  amount 
of  the  trust  fund  we  do  not  know,  but  it  is  not  a  question  of  whether, 
in  the  will  in  question,  the  way  that  the  testator  has  expressed  him- 
self is  the  simplest  and  easiest  under  the  circumstances,  but  what 
did  the  testator  mean ;  and,  if  the  testator  meant  that  this  was  to  be 
regarded  as  the  limit  of  the  trust  fund,  then  that  should  be  accepted 
by  the  court  as  a  specific  declaration  to  that  effect,  as  fully  as  if  he 
had  mentioned  it  exactly  in  dollars  and  cents.  To  adopt  this  inter- 
pretation will  give  effect  to  all  of  the  provisions  of  the  will  in  ques- 
tion, except,  of  course,  the  contention  of  the  annuitants  that,  as  the 
rate  of  interest  has  fallen  off,  the  amount  of  their  income  is  depreciat- 
ed. The  answer  to  this  is  that  this  is  the  inevitable  result  of  all  trust 
funds,  where,  as  in  this  country,  the  rate  of  interest  has  been  steadily 
growing  lower,  and  that  that  fact  of  itself  is  no  reason  why  we  should 
presume  that  the  testator  meant  to  make  his  trust  fund  any  larger 
than  he  specifically  stated.  If,  on  the  other  hand,  we  should  adopt 
the  contention  of  the  trustee  that  a  sufficient  sum  must  be  set  apart 
to  produce  the  amount  mentioned  as  annuities,  having  in  mind  the 
present  rate  of  interest,  which  is  so  much  below  that  which  prevailed 
at  the  time  of  the  testator's  death,  and  looking  to  the  future,  and  the 
probability  that  the  rate  of  interest  may  become  much  lower,  we  have 
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to  reject  as  absolute  surplusage  all  of  the  provisions  of  the  will  pro- 
viding that  the  sum  of  money  is  to  be  the  amount  which,  invested  at 
6  per  cent.,  would  produce  the  annuities.  We  should,  if  possible,  in 
construing  a  will,  adopt  that  contention  which  gives  effect  to  each 
provision  of  the  will,  and  not  assume  that  any  language  was  used  un- 
necessarily, rather  than  a  contention  which  rejects  the  language  con- 
tained therein. 

But  there  are  other  objections  to  the  contention  of  the  trustees, 
which  are  even  more  forcible.  If  the  testator  intended  that  these 
annuitants  should,  during  their  entire  lives,  receive  the  amount  of  the 
annual  annuity  mentioned  in  his  will,  he  would  have  then,  instead  of 
making  a  statement  which  involved  a  calculation,  set  apart  a  sum  which 
would,  at  the  probable  reduced  rate  of  interest  which  now  prevails, 
produced  such  annuities,  and  his  failure  to  do  this  shows  that  he  did 
not  regard  the  amount  of  the  annuity  as  the  important  proposition. 
But,  further,  if  this  question  which  is  raised  now  had  been  contested 
at  the  time  of  the  final  accounting  of  the  executors,  a  short  time  after 
the  testator's  death,  there  is  no  question  that  the  amount  which  the 
court  at  that  time  would  have  set  aside  would  have  been  the  amount 
which,  at  6  per  cent.,  would  have  produced  these  annuities.  This  will 
was  drawn  at  a  time  when  the  legal  rate  of  interest  was  7  per  cent, 
and  when  there  was  discussion  over  legislation  reducing  it  to  6  per 
cent  This  was  consummated  by  the  act  passed  in  1879  (but  a  few 
months  after  the  testator's  death),  providing  that  on  and  after  Jan- 
uary I,  1880,  the  legal  rate  of  interest  was  6  per  cent,  and  no  doubt 
the  testator  had  in  mind  that,  if  a  sum  was  put  apart  which  at  6  per 
cent  would  produce  these  annuitants,  he  was  providing  an  ample 
trust  fund,  particularly  as  at  the  time  it  was  possible  to  obtain  7  per 
cent  per  annum.  The  court  therefore  would  not  have  been  warranted 
at  that  time  in  saying  that  the  rate  of  interest  might  possibly  diminish 
to  4  per  cent,  and  that,  therefore,  the  trust  funds  should  be  made 
one-third  larger  than  stated  by  the  testator.  The  mere  fact  that  the 
parties  did  not  press  the  question  at  that  time  does  not  seem  to  me  to 
alter  the  view  which  the  court  at  the  present  day  should  take  of  it, 
because,  if  the  court  should  make  this  trust  sum  the  amount  which  at 
the  present  time,  at  the  prevailing  rate  of  4  per  cent,  would  produce 
the  amount  of  these  annuities,  then,  if  the  decision  of  this  question 
had  been  postponed  another  10  years,  when  the  rate  of  interest  may 
Swssibly  be  reduced  to  2  per  cent.,  it  could  equally  be  urged  upon  the 
court  at  that  time,  as  is  urged  now,  that  the  amount  of  the  trust  fund 
should  be  the  sum  which,  at  2  per  cent,  would  produce  these  annui- 
ties. This  is  practically  the  trustees'  argument  If  that  is  sound,  we 
then  have  the  probability  that  the  trust  funds  of  this  estate  may,  by 
different  decisions  made  at  different  times,  be  three  different  amounts. 
The  statement  of  this  proposition  seems  to  be  a  sufficient  refutation 
of  its  soundness,  as  the  amount  of  the  trust  fund  is  not  the  amount 
which  the  court  might  think  ought  to  be  put  by,  but  the  amount  which 
the  testator  intended  to  be  put  by ;  and  there  can  be  no  question  that 
the  testator  never  dreamed  that  there  should  be  put  by  a  sum  which, 
at  2  per  cent,  would  produce  these  annuities.  The  amount  of  the  an- 
nuities referred  to,  for  purpose  of  calculation  at  the  present  time,  is 


Digitized  by  LjOOQ  IC 


436  87  NEW  XOBK  SUPPLEMENT  (SuT.   Ct. 

and  121  New  York  Stats  Reporter 

$5,6oo.  It  therefore  follows  that  $93,304  should  be  held  by  the  trus- 
tee, to  be  invested  for  the  five  remaining  children,  and  the  remainder 
should  be  distributed  as  a  portion  of  the  residuary  estate  of  the  tes- 
tator. 

It  is  contended  that  an  administrator  with  the  will  annexed  should 
be  appointed  to  distribute  this  fund.  This  seems  to  me  entirely  un- 
necessary. The  parties  are  all  before  the  court.  The  trustee  having 
possession  of  the  amount  of  this  fund  in  excess  of  that  indicated  can 
distribute  the  same  to  the  parties  interested  therein  in  pursuance  of 
the  decree  to  be  entered  herein. 

The  question  in  the  estate  of  James  Sproule,  Jr.,  arises  upon  the 
following  facts:  It  appears  that  James  Sproule,  Jr.,  died  unmarried 
and  intestate.  Immediately  after  his  death  his  mother,  Mary  Jane 
Sproule,  called  her  various  children,  brothers  and  sisters  of  James 
Sproule,  Jr.,  together,  and  stated,  in  substance,  "that  Jimmie  intended 
to  make  a  will  in  her  favor,"  and  that  she  thought  that  the  children 
should  give  the  proportion  of  his  estate  to  whidi  they  were  entitled 
to  her.  To  this  arrangement  all  of  the  children  consented,  except  a 
partial  reservation  by  the  son  Charles.  The  question  is,  therefore, 
what  was  the  legal  effect  of  this  agreement  upon  the  estate  of  James 
Sproule,  Jr.,  and  how  the  various  parties  to  that  agreement  are  af- 
fected thereby?  For  the  purpose  of  considering  tlus  agreement,  it 
may  be  first  wise  to  examine  the  character  of  the  property  or  estate 
left  by  James  Sproule,  Jr.,  and  this,  for  convenience,  may  be  subdi- 
vided into  four  different  classes:  First.  Real  estate  owned  by  James 
Sproule,  Jr.  Second.  Personal  property,  consisting  of  railroad  bonds 
and  other  collateral,  which  was  kept  by  James  Sproule,  Jr.,  in  a  sep- 
arate envelope  in  the  family  safe  deposit  box.  Third.  The  interest 
which  he  possessed  in  the  undivided  estate  of  his  father,  James  Sproule, 
Sr.  Fourth.  The  surplus  income  which  he  was  receiving  from  the 
trustees  after  they  paid  the  annuities  under  the  will  of  James  Sproule, 
Sr.     Considering  tiiis  in  the  order  in  which  they  are  stated : 

First.  It  is  self-evident  that  this  agreement  was  insufficient  to  trans- 
fer the  real  estate  owned  by  James  Sproule,  Jr.,  and  as,  under  the 
statute,  his  mother  was  entitled  to  the  entire  income  from  the  same, 
it  follows  that  the  amount  which  she  has  received  was  only  that  to 
which  she  was  legally  entitled,  and  that  the  real  estate  is  therefore  to 
be  divided  among  his  heirs  at  law. 

Second.  I  am  inclined  to  think  that  this  conversation,  or  agree- 
ment, if  you  may  dignify  it  as  such,  would  be  insufficient,  without  fur- 
ther action,  to  transfer  the  title  of  the  personal  property  from  the  vari- 
ous heirs  of  James  Sproule,  Jr.,  to  their  mother,  Mary  Jane  Sproule. 
But  it  is  unnecessary  to  decide  this  question  definitely,  as  it  appears 
that  shortly  after  the  agreement  in  question  the  various  heirs  met  at 
the  safe  deposit  company  which  contained  the  collateral  of  James 
Sproule,  Jr.;  that  they  hereupon  proceeded  to  divide  the  collateral, 
among  the  various  children  in  the  proportion  to -which  they  were 
entitled  to  the  same,  and  following  such  division  each  child  delivered 
to  the  mother,  Mary  Jane  Sproule,  such  child's  share.  Thus  a  com- 
plete gift  inter  vivos  was  effected.  This  transaction  is  established  by 
the  testimony  of  several  of  the  sur\-iving  children  of  Mary  Jane 
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Sproule.  The  counsel  for  the  contestant  objected  to  the  admission  of 
such  evidence,  and  contends  that  it  was  improper,  and  within  the  pro- 
hibition of  section  829  of  the  Code.  It  did  not  seem  to  me  on  the 
trial  that  it  offended  against  the  provisions  of  the  Code,  and  I  there- 
fore admitted  the  same.  I  have  examined  the  question  further  since 
the  submission  of  the  case,  and  it  seems  to  me  that  my  ruling  at  the 
time  of  the  trial  was  correct.  The  conversation  is  in  tiie  nature  of  a 
declaration  by  these  witnesses  as  to  the  action  of  Adam  Sproule,  who 
is  now  dead.  It  is  not  in  a  proceeding  in  Adam  Sproule's  estate,  nor 
did  it  concern  any  gift  to  them.  The  fact  that  by  the  subsequent 
trend  of  events  they  may  possibly  become  entitled  as  next  of  kin  and 
heirs  at  law  of  their  mother's  estate  to  a  portion  of  such  property  does 
not  seem,  in  my  judgment,  to  make  them  parties  interested  in  the  event 
within  the  meaning  of  section  829  of  the  Code.  Burley  v.  Bamhard, 
9  N.  Y.  St.  Rep.  587. 

Third.  As  I  have  indicated,  the  agreement  which  was  made  be- 
tween the  brothers  and  sisters  of  James  Sproule,  Jr.,  and  their  mother 
does  not  seem  to  me  to  have  been  sufficient  in  itself  to  transfer  the  title 
of  personal  property  to  her,  or  to  effectuate  a  gift  of  the  same;  and 
the  fact  that  there  was  no  attempt  to  make  any  transfer  of  the  undi- 
vided share  of  James  Sproule,  Jr.,  in  the  estate  of  James  Sproule,  Sr., 
as  they  did  witii  the  collateral  which  he  possessed,  is  evidence  to  my 
mind  that  all  that  agreement  was  intended  to  cover  was  the  actual  col- 
lateral security  which  he  had  in  his  possession.  This  is  further 
strengthened  by  the  fact  that  it  was  the  contention  of  Adam  Sproule, 
one  of  the  parties  to  this  transaction,  that  what  the  children  did  was 
to  give  to  their  mother  the  use  of  James  Sproule,  Jr.'s,-  estate,  which 
statement  was  made  in  the  presence  of  Mary  Jane  Sproule,  and  not  de- 
nied by  her,  and  that  on  one  other  occasion  she  herself  had  volunteered 
the  same  statement.  Whether  this  was  the  result  of  a  subsequent  and 
more  definite  conversation,  or  whether  this  was  the  interpretation  which 
the  parties  put  upon  the  original  conversation,  does  not  appear,  but  it 
seems  impossible,  as  I  have  said  before,  to  hold  that  the  informal  con- 
versation had  shortly  after  James  Sproule,  Jr.'s,  death  was  sufficient  to 
transfer  his  undivided  interest  in  the  estate  of  his  father,  and  therefore 
I  shall  hold  that  such  undivided  interest  was  not  transferred  to  Mary 
Jane  Sproule,  and  that  James  Sproule,  Jr.'s,  next  of  kin  and  heirs  at 
law  are  entitled  to  the  same.  It  necessarily  follows  that  the  payments 
on  the  sale  of  real  estate  and  other  property  were  improper. 

Fourth.  It  appears  without  question  that  each  year  the  surplus  in- 
come of  the  estate  of  James  Sproule,  Sr.,  was  divided  into  seven  por- 
tions, and  the  portion  which  should  have  gone  to  James  Sproule,  Jr., 
was  paid  to  his  mother,  Mary  Jane  Sproule.  It  is  apparent  that  tfiis 
was  paid  to  her  without  objection  or  restrictions,  and  that  it  was  paid 
to  her  for  her  own  use,  as  indicated  by  the  fact  that  during  all  the 
years  which  have  elapsed  since  the  death  of  James  Sproule,  Jr.,  no  at- 
tempt has  ever  been  made  to  ask  her  to  account  for  tlie  same  as  the 
administratrix  of  James  Sproule,  Jr.  In  view  of  the  evidence  intro- 
duced by  the  contestant  here,  that  the  parties  agreed  that  tlie  mother 
should  have  the  use  of  James  Sproule,  Jr.'s,  share  during  her  lifetime, 
it  seems  to  me  that  this  money  was  paid  to  her  in  pursuance  of  this 
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understanding,  and,  being  the  income  or  the  amount  which  his  share 
of  the  same  would  produce,  that,  therefore,  she  was  legally  entitled  to 
the  same,  and  that,  therefore,  her  executors  should  not  be  required  to 
account  for  the  same  as  a  portion  of  the  estate  of  James  Sproule,  Jr. 

Let  separate  findings  and  decrees  be  presented  in  each  estate,  dispos- 
ing of  the  controversy  in  accordance  with  the  provisions  of  this  opinion 

Decreed  accordingly. 


JOHNSTON  et  ai.  v.  MUTUAL  RESEttVB  FUND  LIFE  INS.  CO. 

(11  cases). 

(City  Court  of  New  York,  Trial  Term.  'January,  190i.) 

1.  JuDOiMKT— Action  on— Jubisdiotion— Evidewck. 

Wh««  the  answer  In  an  action  on  the  Judgment  of  a  court  of  general 
jurisdiction  impngns  the  ]arl8dlctlon  of  the  court  which  rendered  the 
Judgment,  and  defendant  introduces  evidence  of  the  revocation  of  the 
authority  of' the  person  on  whcmi  service  of  process  was  made,  plaintlS 
may  prove  facts  outside  the  record,  not  required  to  be  part  of  the  Judg- 
ment roll,  to  show  that  such  court  did  have  Jurisdiction. 

2.  TbUlI/— Obdeb  or  Paoor— Discbetion. 

The  order  in  wblcb  proof  may  be  Introduced  la  In  tbe  sound  discretion 
of  the  court 

8.    FOBEION    COBPOBATIONS— ACTIOIf    AOAJNBT^-JUBISDICTION— DOINO    BUSINESS 

IN  State. 

A  foreign  Insurance  company,  though  It  has  ceased  to  solicit  new 
business,  is  still  doing  business  in  tbe  state,  so  that  Jurisdiction  may  be 
acquired  by  service  on  an  agent,  where  it  still  has  outstanding  policies 
In  the  state,  on  which  It  collects  dues,  and.  In  case  of  losses  thereunder, 
adjusts  them  and  malces  remittances. 

4.  Saio— Sebviox  or  Pbocess— Constbuction  or  Statutes. 

Laws  N.  C.  1899,  p.  175,  c.  54,  |  62,  providing  that  no  foreign  Insur- 
ance company  shall  be  authorized  to  do  business  In  the  state  till  it  shall 
constitute  and  appoint  the  Insurance  Commissioner  its  attorney  to  re- 
ceive process  in  any  actions  against  it,  intends  that  process  shall'  be 
served  on  the  Insurance  Ck>mmi8Sioner  in  actions  on  policies  previously 
Issued,  when  the  law  provided  for  such  service  on  the  Secretary  of  State. 

6.  Save— luPAiBiNO  Obligation  or  Contbacts— Changino  Reicedt. 

I^aws  N.  C.  1889,  p.  175,  c.  54,  |  62,  by  substituting  the  Insurance 
Commissioner  in  place  of  the  Secretary  of  State  as  the  person  to  be 
served  with  process  in  actions  against  foreign  Insurance  companies, 
merely  changes  the  remedy,  and  so  does  not  impair  the  obligation  of 
contracts,  as  respects  policies  previously  issued. 

&  Saio— Afpointioint  or  Insurance  Comhissioneb  to  Rbckive  Pbocess— Re- 
vocation. 

Laws  N.  C.  1899,  p.  175,  c.  54,  S  62,  provides  that  no  foreign  Insurance 
company  may  do  business  in  the  state  till  it  shall  constitute  and  appoint 
tbe  Insurance  Commissioner  its  attorney  to  receive  process  in  any  ac- 
tions against  It,  by  an  instrument  stipulating  that  this  authority  shall 
continue  in  force  so  long  as  any  liability  of  the  company  shall  remain 
outstanding  in  the  state.  Held,  that  an  Insurance  compony,  having  made 
such  appointment,  could  not  revoke  it,  at  least  as  to  policies  on  which 
it  bad  received  premiums,  after  it  had  made  tbe  appointment 

7.  Same. 

Act  N.  C.  June  1,  1899  (Laws  1899,  p.  197,  c  62),  prohibiting  every 
Insurance  company  from  transacting  business  in  tbe  state  unless  it  be- 
came a  corporation  of  the  state,  did  not  attect  tbe  prior  policies  of  a 
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foreign  company,  or  revoke  the  auttiorlty  of  the  Insurance  Commissioner 
to  accept  process  In  an  action  tliereon  against  the  company. 

8,  FoBEion  JuDonNTfr— Actions  on— Fkdebal  Question. 

The  question.  In  an  action  on  a  judgment  of  a  conrt  of  another  state, 
-nrbether  the  foreign  court  obtained  jurisdiction  to  render  the  judgment, 
is  a  federal  question,  so  that  a  decision  thereon  of  the  Supreme  Court 
of  the  United  States,  rather  than  one  of  a  state  court,  must  be  followed. 

Eleven  actions  bv  Henry  P.  C.  Johnston  and  others  against  the 
Mutual  Reserve  I^und  Life  Insurance  Company.  Judgment  for 
plaintiffs. 

Addison  G.  Ricaud  and  Gilbert  E.  Roe,  for  plaintiffs. 
George  Bumham,  Jr.,  and  Frank  R.  Lawrence,  for  defendant. 

SEABURY,  J.  By  a  stipulation  entered  into  between  counsel,  ii 
actions,  involving  substantially  the  same  question  of  fact  and  Law, 
were  heard  at  the  same  time  before  th^  court  without  a  jury.  These 
actions  are  brought  by  assignees  of  judgments  which  were  recovered 
against  the  defendant  in  the  state  of  North  Carolina.  The  defendant 
is  a  corporation  organized  under  the  laws  of  the  state  of  New  York. 
The  original  actions,  commenced  in  North  Carolina,  were  to  recover 
damages  for  alleged  breach  of  contracts  of  insurance  entered  between 
citizens  of  that  state  and  the  defendant.  All  of  these  actions  resulted 
in  judgments  against  the  defendant,  the  validity  of  which  was  sus- 
tained by  the  Supreme  Court  of  North  Carolina.  Biggs  v.  Mut.  Res.' 
Fund  Life  Ass'n,  128  N.  C.  5,  37  S.  E.  955 ;  Moore  v.  Mut.  Res.  Fund 
Life  Ass'n,  129  N.  C.  31,  39  S.  E.  637.  The  judgments  now  sued 
upon  were  recovered  in  the  superior  court  of  North  Carolina,  which 
is  a  court  of  superior  and  general  jurisdiction.  The  ground  upon 
which  these  actions  are  defended  is  that  the  court  of  North  Carolina 
in  which  these  judgments  were  recovered  did  not  have  jurisdiction  of 
the  person  of  the  defendant.  Proper  copies  of  the  judgment  records 
being  produced,  and  the  court  in  which  they  were  recoyered  being 
one  of  general  jurisdiction,  the  law  presumes  that  it  had  jurisdiction 
of  the  person  of  the  defendant,  unless  something  to  indicate  the  con- 
trary appears.  Voorhees  v.  Bank  of  U.  S.,  10  Pet.  449,  9  L.  Ed.  490 ; 
Harvey  v.  Tyler,  2  Wall.  328,  342,  17  L.  Ed.  871 ;  Galpin  v.  Page,  18 
Wail.  350,  21  L.  Ed.  959 ;  Bosworth  v.  Vanderwalker,  53  N.  Y.  597 ; 
Ferguson  v.  Crawford,  86  N.  Y.  609;  Applegate  v.  Lexington,  etc.. 
Mining  Co.j  117  U.  S.  255,  6  Sup.  Ct.  742,  29  L.  Ed.  892.  In  Bos- 
worth V.  Vanderwalker,  supra,  Folger,  J.,  said : 

"The  Intendment  of  law,  howeva,  Is  that  a  superior  court  of  genotU  pow- 
ers had  Jurisdiction,  until  the  contrary  appears.  And  this  Intendment  is  of 
jarisdlction  of  the  subject-matter,  not  only,  but  of  the  person  of  the  de- 
fendant, also.  •  •  •  The  record  of  the  judgment  is  prima  facie  evidence, 
and  will  be  held  conclusive  nntll  clearly  and  explicitly  disproved." 

The  answer  of  the  defendant  impugned  the  jurisdiction  of  the 
North  Carolina  court,  and  the  defendant  subsequently  proved  its 
alleged  revocation  of  the  authority  of  the  person  upon  whom  service 
of  process  was  made.  Under  these  circumstances,  it  is  perfectly 
dear  that  no  injury  was  done  to  the  defendant  by  permitting  the 


Digitized  by  LjOOQ  IC 


440  87  NEW  YORK  SUPPLEMENT  (City   Ct. 

and  121  N«w  York  State  Reporter 

plaintiff  to  go  outside  of  the  record,  and  to  offer  evidence  tending  to 
sustain  the  recitals  therein  contained.  The  jurisdiction  of  the  North 
Carolina  court  was  the  fact  to  be  proved,  and,  in  view  of  the  assault 
which  the  defendant  made  upon  it,  all  evidence  tending  to  prove  the 
plaintiff's  contention  that  the  Court  had  jurisdiction  was  competent. 
The  facts  proven  outside  of  the  record  were  not  by  law  a  requisite 
part  of  the  judgment  roll,  but  this  fact  did  not  make  them  incompe- 
tent as  evidence.  Thus  Judge  Folger,  in  Bosworth  v.  Vanderwalker, 
supra,  said : 

"There  was  no  error  In  receirlng  In  erldence  papers  as  to  tbe  appointment 
of  a  guardian.  The  sole  objection  to  them  was  that  they  formed  no  part 
of  the  record.  •  •  •  That  they  were  not  by  law  a  requisite  part  at  the 
Judgment  roll  did  not  make  them  Incompetent  as  eridence." 

The  defendant's  objection  relates  to  the  order  of  proof,  rather  than 
to  the  competency  of  the  evidence  received.  This  was  a  matter  with- 
in the  discretion  of  the  trial  court,  and  the  defendant  was  in  no  way 
prejudiced  by  taking  the  proof  when  it  was  offered,  rather  than  at  a 
later  stage  of  the  trial. 

In  order  to  acquire  jurisdiction  over  a  foreign  corporation  for  the 
purpose  of  obtaining  a  personal  judgment  against  it,  it  is  necessary 
that  the  corporation  be  doing  business  within  the  state  at  the  time 
service  is  made,  and  that  service  of  process  within  the  state  shall  be 
upon  an  agent  of  the  corporation  duly  authorized  to  accept  service. 
In  the  case  of  Conn.  Mut.  Life  Ins.  Co.  v.  Spratley,  172  U.  S.  602,  19 
Sup.  Ct.  308, 43  L.  Ed.  569,  the  court  stated  the  rule  in  the  following 
language : 

"In  a  suit  in  a  state  court  against  a  foreign  corporation,  where  no  prop- 
erty of  the  corporation  Is  within  the  state,  and  the  Judgment  sought  is  a 
personal  one,  it  is  material  to  ascertain  whether  the  corporation  is  doing 
business  within  the  state;  and,  if  so,  the  service  of  process  must  be  upon 
some  agent  In  the  state  so  far  representing  it  that  he  may  properly  be  held. 
In  law,  its  agent  to  receive  such  service  in  its  behalf." 

Before  deciding  the  question  as  to  whether  the  North  Carolina 
court  had  jurisdiction  of  the  person  of  the  defendant,  it  becomes  nec- 
essary, therefore,  to  determine  the  following  questions:  (i)  Was 
the  defendant  doing  business  within  the  state  of  North  Carolina  at 
the  time  service  was  made  ?  And  (2)  was  the  service  of  process  made 
within  the  state  upon  an  agent  of  the  defendant  duly  authorized  to 
accept  service  ? 

I.  Service  in  all  the  cases  involved  in  all  the  actions  now  before 
the  court  was  made  after  the  13th  day  of  April,  1899,  0°  the  Insur- 
ance Commissioner  of  North  Carolina.  On  or  about  the  18th  day  of 
May,  1899,  the  defendant  withdrew  all  of  its  agents  through  which 
it  had  theretofore  done  business  from  the  state  of  North  Carolina. 
But  the  evidence  established  that,  notwithstanding  this  withdrawal, 
the  defendant  nevertheless  transacted  business  after  this  date  in  that 
state.  A  review  of  the  evidence  upon  this  point  will,  I  think,  estab- 
lish this  fact  beyond  question.  Policies  remained  in  force  after  the 
date  of  the  alleged  withdrawal,  and  premiums  and  assessments  upon 
these  policies  were  paid  by  persons  living  in  North  Carolina  by  re- 
mitting the  premiums  to  the  home  office  of  the  defendant,  in  New 
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York  City.  Where  losses  occurred,  the  defendant  remitted  the 
amount  of  the  loss,  as  adjusted,  to  the  person  entitled  to  receive  it  in 

the  state  of  North  Carolina.  An  agent  of  the  defendant,  after  the 
date  of  the  alleged  withdrawal,  went  into  the  state  of  North  Carolina 
with  authority  to  adjust  a  particular  loss,  and  actually  adjusted  it. 
In  one  instance  the  defendant  instructed  a  bank  in  the  state  of  North 
Carolina  to  receive  premiums  due  on  a  policy,  and  to  deliver  a  check 
in  payment  of  the  amount  of  the  policy.  On  another  occasion  it  au- 
thorized a  member  of  the  bar  of  that  state,  as  its  attorney,  to  adjust 
a  disputed  claim,  which  duty  said  attorney  duly  performed.  Upon 
still  another  occasion  the  proof  shows  that  the  defendant  issued  a 
new  policy  to  a  policy  holder  residing  in  the  state  upon  the  surrender 
of  the  old  policy.  The  surrender  of  the  old  and  the  issue  of  the  new 
policy  were  effected  by  mail.  While  it  is  true  that  the  plaintiff  has 
proved  only  isolated  instances  showing  the  acts  enumerated  above, 
it  can  hardly  be  doubted  that  all  of  these  instances  establish  the  fact 
that  the  defendant  was  doing  business  in  the  state  of  North  Carolina 
at  the  time  service  was  made  upon  the  Insurance  Commissioner.  In 
Mut.  Res.,  etc.,  Ass'n  v.  Phelps,  190  U.  S.  147,  23  Sup.  Ct.  707,  47 
L.  £d.  987,  which  was  a  case  in  many  respects  similar  to  the  cases 
now  at  the  bar,  the  Insurance  Commissioner  of  the  state  of  Kentucky 
on  October  10, 1899,  canceled  the  license  of  this  defendant  to  do  busi- 
ness in  the  state  of  Kentucky.  In  that  case,  in  determining  what 
constituted  "doing  business  within  the  state,"  the  court  said : 

"It  was  stipulated  between  the  parties  that  the  outstanding  policies  existing 
between  the  association  and  citizens  of  Kentucky  were  continued  in  force 
after  the  action  of  the  Insurance  Commissioner,  on  October  10,  1809,  and  that 
on  said  policies  the  association  had  collected  and  was  collecting  dues,  pre- 
miums, and  assessments.  It  was  therefore  doing  business  within  the  state. 
Mut.  Life  Ina  Co.  v.  Spratiey,  .172  U.  S.  602  [10  Sup.  Ct  308,  43  L.  Ed.  569]." 

2.  In  determining  whether  service  of  process  within  the  state  of 
North  Carolina  was  made  upon  an  agent  duly  authorized  to  accept 
service,  it  is  necessary  to  review  the  legislation  of  that  state  in  refer- 
ence to  insurance  corporations  doing  business  within  the  limits  of  its 
sovereignty,  and  to  ascertain  the  relations  existing  between  this  de- 
fendant and  the  state  of  North  Carolina  and  those  citizens  of  that 
state  who  held  policies  issued  by  the  defendant.  The  policies  upon 
which  the  judgments  now  in  suit  were  recovered  were  issued  between 
the  14th  day  of  December,  1882,  and  the  loth  day  of  September,  1892. 
As  early  as  1876  (Laws  1876-77,  p.  303,  c.  157)  the  Legislature  of 
North  Carolina  enacted  a  law  prohibiting  any  foreign  insurance  com- 
pany from  issuing  policies,  taking  risks,  or  transacting  business  in 
that  state  until  it  should  appoint  an  agent  residing  in  that  state,  who 
should  act  as  such  until  a  successor  should  be  duly  appointed,  upon 
whom  any  civil  process  might  be  served.  The  law  further  provided 
that  services  upon  such  agent  should  be  binding,  and  be  personal 
service  upon  the  company  appointing  him,  and  for  the  filing  of  a  cer- 
tificate of  such  appointment  with  the  Secretary  of  the  State.  The  cer- 
tificate of  appointment  was  required  to^ 

"Ccmtain  a  stipulation  that  in  case  of  the  death,  absence  or  removal  from  the 
state  of  such  agent,  the  company  shall  forthwith  appoint  another  in  his  stead, 
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and,  falling  to  do  so,  the  Secretary  of  the  State  sball  make  sncta  ippolnti 
notifying  the  company  thereof;  and  If  sueh  company  withdraw  from,  ore 
to  do  business  in,  the  state,  serrlce  upon  such  agent  shall,  neverthelea 
binding  and  be  deemeii  a  personal  service  npon  such  company,  so  loog  u 
liability  remains  outstanding  against  the  company  In  this  Btat&" 

In  1883  (Pub.  Laws  1883,  p.  98,  c.  57)  the  Secretary  of  State 
authorized  to  issue  licenses  to  do  insurance  business,  provided  tlu' 
fore  the  issue  of  any  license  the  applicant  therefor  should  ap] 
a  general  agent,  who  shall  be  a  citizen  and  resident  of  the  state, 
file  a  certificate  of  such  appointment,  which  certificate  should— 

"Contain  a  stipulation  agreeing  that  so  long  as  there  may  be  any  llsbill 
the  iiart  of  the  applicant  under  any  contract  entered  Into  In  parsuance  ( 
law  concemlug  iusurance,  any  legal  process  affecting  the  applicant  m 
served  In  his  absence  upon  such  general  agent,  or  upon  the  Secretary  of 
and  when  so  served,  shall  have  the  same  effect  as  If  served  personally  o: 
applicant  In  this  state :  provided,  when  such  service  Is  made  upon  the 
tary  of  State  It  shall  be  his  duty  to  transmit  at  once  a  copy  of  the  pro< 
the  home  office  of  the  company." 

In  1899  it  was  enacted  that: 

"No  foreign  Insurance  company  shall  be  admitted,  and  authorized 
business  until  •  •  •  it  shall  constitute  and  appoint  the  Insurant 
missloner,  or  his  successor,  Its  true  and  lawful  attorney,  upon  whom  a\\ 
process  In  any  actions  or  legal  proceedings  against  it  may  be  serve 
therein  shall  agree  that  any  lawful  process  against  It  which  may  be 
uiKin  Its  said  attorney  shall  be  of  the  same  force  and  validity  as  If  se: 
the  company,  and  the  authority  thereof  shall  continue  In  force,  Irre^ 
so  long  as  any  liability  of  the  company  remains  outstanding  in  this  c 
wealth."     Laws  1899,  p.  175,  c.  64,  I  62. 

These  are  the  only  laws  of  the  state  of  North  Carolina  to  w 
is  necessary  to  refer  at  this  time.  The  defendant  complied  w 
requirements  of  these  statutes  up  to  the  time  of  its  formal  with 
from  the  state.  All  of  the  policies  upon  which  the  judgments 
suit  were  recovered  were  issued  while  the  law  permitting  set 
be  made  on  the  Secretary  of  State  was  in  force.  On  or  about  t 
day  of  April,  1899,  pursuant  to  the  act  of  1899,  the  defenda 
executed  written  authority  to  James  R.  Young,  the  Insuranc 
missioner,  or  his  successor  in  office,  constituting  him  its  ti 
lawful  attorney — 

"Upon  whom  all  lawful  process  In  any  action  or  legal  proceeding  a 
may  be  served,  subject  to  and  in  accordance  with  the  provisliHis  of 
of  the  state  of  North  Carolina  now  In  force,  and  such  other  laws  as  d 
after  be  executed  in  relation  thereto;  and  said  company  does  I14 
pressly  agree  that  any  lawful  process  against  It  which  may  be  ser- 
said  James  R.  Young.  Insurance  commissioner,  or  his  successor,  sh 
same  force  and  validity  as  if  served  on  this  company,  and  this  autbo 
continue  In  force  and  irrevocable  so  long  as  any  liability  of  said  coc 
mains  outstanding  iu  said  state." 

In  the  actions  which  resulted  in  the  judgments  which  are 
ject  of  these  actions,  service  was  made  upon  the  Insurance  < 
sioner  designated  in  this  written  authority.    The  defendant  r 
tends  that  the  designation  of  the  Insurance  Commissioner   u 
act  of  1899  appointing  him  as  the  person  upon  whom  service 
made  in  actions  brought  upon  policies  issued  after  his  a.pp< 


■mi 


\ 


Digitized  by 


Google 


City  Ct.)      JOHNSTON  V.  MXnUAIi  BESEKVE  FUND  UPE  IN8.  CO.  443 

gave  him  no  authority  to  receive  service  in  actions  brought  upon 
policies  issued  prior  to  his  appointment.    It  contends  that  his  appoint- 
ment had  no  reference  to  the  past.    It  is  true  that,  prior  to  the  pas- 
sage of  this  law,  other  persons  were  designated  under  the  act  of  1876 
and  the  act  of  1883  as  the  persons  upon  whom  process  should  be 
served;  but  that  fact  is  no  indication  that  the  state  could  not  pre- 
scribe that  another  official  should  be  designated  for  this  purpose,  or 
that  the  corporation  itself  could  not  designate  other  agents,  provided 
that  it  did  not  violate  the  law  in  so  doing.    The  agent  designated 
under  the  act  of  1876  was  to  act  in  that  capacity  "until  a  success.or 
be  duly  appointed."    Under  the  act  of  1883,  service  was  to  be  made 
upon  the  general  agent  or  upon  the  Secretary  of  State.    The  enact- 
ment of  these  provisions  did  not  mean  that  the  state  thereby  surren- 
dered the  right  to  devolve  this  duty  upon  another  official.    The  ob- 
vious purpose  of  the  whole  legislation  to  which  reference  has  been 
made  was  to  enable  its  citizens  havuig  claims  against  foreign  corpo- 
rations doing  business  in  that  state  to  litigate  those  claims  in  courts 
of  the  state  where  the  contracts  were  made,  so  that  they  should  not 
be  put  to  the  annoyance  and  expense  incident  to  being  obliged  to  pur- 
sue the  corporation  to  the  state  of  its  origin,  and  attempt  to  enforce 
their  claims  in  -the  courts  of  that  state.    As  was  said  by  Mr.  Justice 
Brewer  in  the. Phelps  Case,  supra,  such  statutes  "indicate  the  pur- 
pose of  the  State  that  foreign  corporations  engaging  in  business  with- 
in its  limits  shall  submit  the  controversies  growing  out  of  that  busi- 
ness to  its  courts,  and  not  compel  a  citizen  having  such  a  controversy 
to  seek,  for  the  purpose  of  enforcing  his  claim,  the  state  in  which  the 
corporation  has  its  home."    The  act  of  the  Legislature  requiring  that 
a  different  official  should  be  designated  as  the  person  upon  whom 
process  could  be  served  did  not  alter  or  diminish  in  an  respect  the 
rights  of  the  insurance  company.    To  hold  that  the  Legislature  in- 
tended that,  after  the  act  of  1899,  those  having   causes  of   actions 
against  such  companies  should  serve  process  only  upon  those  upon 
whom  process  could  have  been  served  at  the  time  the  contract  was 
made,  if  the  cause  of  action  had  arisen  at  that  time,  is  to  place  a 
construction  upon  this  legislation  which  is,  in  my  judgment,  wholly 
unreasonable  and  in  direct  violation  of  legal  authority.    The  law  sub- 
stituting the  Insurance  Commissioner  in  the  place  of  the  Secretary 
of  State  as  the  person  upon  whom  service  should  be  made  did  not 
in  any  way  affect  the  rights  of  the  defendant,  or  the  policy  holders 
who  had  contracted  with  it.    It  merely  prescribed  a  different  remedy 
or  means  whereby  the  same  rights  which  grew  out  of  the  contract 
could  be  enforced.    Nor  was  the  result  of  the  change  a  remedy  sub- 
stantially different  from  that  which  previously  existed.    In  designat- 
ing the  Insurance  Commissioner,  rather  than  the  Secretary  of  State, 
as  the  person  upon  whom  process  was  to  be  served,  the  change  was 
merely  as  to  the  remedy.    Nor  is  there  any  doubt  as  to  the  right  of 
the  state  to  alter  or  prescribe  new  remedies  by  which  existing  rights 
may  be  enforced,  provided  that  contract  obligations  are  not  impaired. 
In  Railroad  Co.  v.  Hecht,  95  U.  S.  168,  24  L.  Ed.  423,  it  was  held  that 
a  statute  which  prescribed  a  mode  of  serving  process  upon  railroad 
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companies  different  from  that  provided  for  in  a  charter  previously 
granted  to  a  particular  company  does  not  impair  the  obligations  of  a 
contract  between  said  company  and  the  state.  Chief  Justice  Waite 
said: 

"The  regulation  of  tbe  forms  of  administering  Justice  of  tlie  courts  is  an 
Incident  of  aoTereignty.  •  •  •  The  provlBlon  is  one  which  evidently  be- 
longs to  remedies  against  the  corporation,  and  not  to  the  grant  of  rights.  As 
to  remedies,  it  has  always  been  held  that  the  legislative  power  of  change  may 
be  exercised  when  It  does  not  affect  Injuriously  rights  which  have  been  se- 
cured." 

If  further  authority  is  needed,  it  is  to  be  found  in  the  luminous 
statement  of  the  law  upon  this  subj'ect  in  Oshkosh  Waterworks  Co.  v. 
Oshkosh,  187  U.  S.  437,  23  Sup.  Ct.  234,  47  L.  Ed.  249,  where  Mr. 
Justice  Harlan  said : 

"It  Is  well  settled  that  while,  in  a  general  sense,  tbe  laws  in  force  at  tbe 
time  a  contract  is  made  enter  into  its  obligations,  parties  have  no  rested  right 
In  tbe  particular  remedies  or  modes  of  procedure  then  existing.  It  is  true, 
the  Leglslatore  may  not  withdraw  all  remedies,  and  thus,  in  effect,  destroy 
the  contract;  nor  may  it  Impose  such  new  restrictions  or  conditions  as  would 
materially  delay  or  embarrass  tbe  enforcement  of  rights  under  tbe  contract. 
According  to  the  usual  course  of  Justice,  as  established  where  the  contract 
was  made,  neither  could  be  done  without  impairing  the  obligations  of  tbe  con- 
tract But  it  is  equally  well  settled  that  tbe  Legislature  may  modify  or 
change  existing  remedies,  or  prescribe  new  modes  of  procedure,  without  im- 
pairing tbe  obligations  of  contracts,  provided  a  substantial  or  eflScacious  rem- 
edy remains  or  is  given,  by  means  of  which  a  party  can  enforce  his  rights  un- 
der the  contract." 

Judge  Cooley,  in  his  Const.  Urn.  (6th  Ed.)  p.  347,  says  that : 

"Laws  changing  remedies  for  the  enforcement  of  legal  contracts,  or  abolish- 
ing one  remedy  where  two  or  more  existed,  may  be  perfectly  valid,  even 
though  the  new  or  remaining  remedy  be  less  convenient  than  that  which 
was  abolished,  or  less  prompt  and  speedy." 

See,  also,  Swan  v.  Mut.  Res.  Fund  Life  Ass'n,  155  N.  Y.  9,  49  N. 
E.  258. 

In  ascertaining  whether  the  Legislature  of  North  Carolina  by  the 
act  of  1899  intended  that  all  process  should  be  served  upon  the  Insur- 
ance Commissioner,  without  regard  to  the  time  when  the  contract 
of  insurance  was  entered  into,  the  decisions  of  the  courts  of  that  state 
should  certainly  be  accorded  great  weight.  Thus  Mr.  Justice  Brew- 
er, in  the  Phelps  Case,  says : 

"Such  decision  of  the  highest  court  of  Kentucky,  construing  one  of  Its  own 
statutes,  if  not  controlling  upon  this  court,  Is  very  persuasive,  and  it  certainly 
is  controlling  unless  it  be  held  to  be  merely  an  Interpretatfon  of  a  contract 
created  by  the  statute." 

And  in  Hunt  v.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.  129,  Judge  Folger 

says: 

"The  decisions  of  the  tribunals  of  a  state  as  to  the  true  constructicHi  of 
the  laws  of  their  own  sovereignty  are  binding  upon  tbe  federal  courts. 
*  *  *  and  why  not  on  the  Judiciary  of  other  states  In  all  matt»B  within 
the  Jurisdiction  of  the  tribunals  first  named?" 

The  courts  of  North  Carolina,  as  has  already  been  pointed  out, 
have  held  that  service  upon  the  Insurance  Commissioner  in  the  cases 
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which  resulted  in  the  judgments  now  before  the  court  was  valid. 
On  May  17,  1899,  five  weeks  after  it  had  duly  executed  its  written 
authority  designating  the  Insurance  Commissioner  as  the  person 
upon  whom  service  could  be  made,  the  defendant,  by  resolutions  of 
its  directors,  declared  the  appointment  of  the  Insurance  Commis- 
sioner as  its  attorney  revoked,  and  subsequently  filed  these  resolu- 
tions in  the  Insurance  Department  of  North  Carolina.  The  defend- 
ant now  insists  that  this  attempted  revocation  of  the  authority  of  the 
Insurance  Commissioner  terminated  his  authority  to  receive  service 
of  process  in  actions  subsequently  brought.  To  sustain  this  conten- 
tion, it  invokes  the  principle  that  a  power  of  attorney,  even  though 
by  its  terms  irrevocable,  is,  if  not  coupled  with  an  interest,  revocable 
at  the  will  of  the  principal.  This  principle  is  elementary,  and  its 
soundness  undisputed.  The  question  to  be  determined  is  as  to  the 
application  of  this  principle  to  this  case.  The  written  authority  desig- 
nating the  Insurance  Commissioner,  which  the  defendant  made  pur- 
suant to  the  act  of  1899,  was,  in  ray  judgment,  more  than  a  mere 
naked  power  of  attorney.  The  people  of  the  state  of  North  Carolina 
had  the  right  to  exclude  foreign  corporations  from  the  state  alto- 
gether, if  they  saw  fit  so  to  do,  or  to  prescribe  the  terms  and  condi- 
tions upon  which  such  corporation  should  be  permitted  to  transact 
business  in  that  state.  In  Anglo-Am.  Prov.  Co.  v.  Davis  Prov.  Co., 
i6g  N.  Y.  506,  510,  62  N.  E.  587,  88  Am.  St.  Rep.  608,  Judge  Gray 
said : 

"As  to  the  power  of  tbe  state  to  prescribe,  arbitrarily  or  from  policy,  lim- 
itations and  conditions  npon  the  exercise  by  foreign  corporations  of  corporate 
rights,  I  suppose  there  to  be  no  doubt,  whether  they  be  upon  the  right  to 
do  bnginees  here,  or  upon  tbe  right  to  sue  In  our  courts." 

The  cases  showing  the  right  of  the  state  to  grant  or  refuse  permis- 
sion to  a  foreign  corporation  of  this  kind  to  do  business  within  its 
limits  are  collected  and  discussed  in  Hooper  v.  California,  155  U.  S. 
648,  652,  15  Sup,  Ct.  207,  39  L.  Ed,  297.  In  that  case  Mr.  Justice 
White  said: 

"The  principle  that  the  right  of  a  foreign  corporation  to  engage  in  bnsl- 
Dess  within  a  state  other  than  that  of  its  creation  depends  solely  upon  the 
will  of  such  other  state  has  been  long  settled,  and  many  phases  of  Its  ap- 
plication have  been  illustrated  by  the  decisions  of  this  court" 

The  act  of  1883  providing  that  service  should  be  made  upon  the 
Secretary  of  State  was  repealed,  and  the  act  of  1899  designated  the 
Insurance  Commissioner  for  this  purpose.  This  act  also  prescribed, 
as  a  condition  to  be  complied  with  before  any  insurance  company 
should  be  admitted  to  do  business  in  that  state,  that  it  should  execute 
an  instrument  constituting  and  appointing  the  Insurance  Commis- 
sioner, or  his  successor,  its  true  and  lawful  attorney,  upon  whom  all 
process  in  any  action  or  legal  proceeding  against  it  might  be  served, 
which  instrument  stipulated  that  this  power  should  continue  so  long 
as  any  liability  of  the  company  remained  outstanding  in  that  state. 
Could  the  defendant,  after  having  gained  admission  to  the  state,  01 
permission  to  continue  to  do  busmess  in  that  state,  because  it  signi- 
iied  its  consent  to  these  conditions,  and  while  its  liabilities  to  citizens 
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of  that  state  were  still  outstanding,  revoke  and  repudiate  the  consent  it 
had  solemnly  given  as  the  condition  of  its  right  to  exist  in  that  state? 
I  think  not.  The  substitution  of  the  Insurance  Commissioner  in  the 
place  of  the  Secretary  of  State  in  no  way  changed  or  altered  the  con- 
tract rights  existing  between  the  defendant  and  its  policy  holders. 
The  contracts  were  the  same,  although  the  person  upon  whom  serv- 
ice was  to  be  made  of  process  in  the  event  of  a  cause  of  action  arising 
by  reason  of  a  breach  of  these  contracts  was  different.  The  designa- 
tion of  the  Insurance  Commissioner  was  more  than  a  mere  power  of 
attorney.  It  was  the  performance  of  a  condition  prescribed  by  the 
state,  upon  which  alone  the  defendant  was  permitted  to  exist  in  that 
state.  Having  complied  with  this  condition,  entered  the  state,  and 
received  the  benefits  resulting  from  the  transaction  of  business  with 
its  citizens,  it  cannot  now  be  heard  to  repudiate  its  own  agent  and 
revoke  his  authority.  In  the  Phelps  Case,  supra,  which  arose  under 
the  statutes  of  Kentucky,  the  Supreme  Court  of  the  United  States 
held  that  the  service  of  a  summons  upon  the  Insurance  Commissioner 
in  an  action  against  an  insurance  company  doing  business  in  the 
state  was  sufficient  to  bring  the  company  into  court,  even  when  its 
license  had  been  canceled  by  the  commissioner,  where,  after  such 
cancellation,  it  continued  to  collect  premiums  and  assessments  on 
policies  remaining  in  force.  See,  also,  Ins.  Co..  v.  Gillette,  54  Md. 
219;  Germania  Ins.  Co.  v.  Ashby  (Ky.)  65  S.  W.  611.  During  the 
brief  period  that  the  defendant  continued  to  do  business  in  the  state 
after  it  executed  the  authority  to  the  Insurance  Commissioner,  the 
holders  of  the  policies  which  were  subsequently  reduced  to  judg- 
ments, which  are  now  in  suit,  paid  premiums  and  assessments  to  the 
defendant.  They  knew  that  the  act  of  1883  designating  the  Secretary 
of  State  had  been  repealed,  and  that  the  Insurance  Commissioner 
had  been  designated  as  the  person  upon  whom  service  should  be 
made.  The  authority  of  the  Insurance  Commissioner  had  been  duly 
executed  by  the  defendant  and  filed  in  the  office  of  that  official. 
Knowing  these  facts,  which  the  law  presumes  they  did,  they  paid 
premiums  upon  these  policies,  which  the  defendant  received.  These 
premiums  may  fairly  be  said  to  have  been  parted  with  upon  the  faith 
of  the  law  of  1899  and  the  act  of  the  defendant  which  was  done  pur- 
suant thereto.  Even  if  it  could  be  held  that  prior  to  the  payment  of 
these  premiums  the  policy  holders  had  no  interest  in  the  act  of  1899, 
or  in  the  designation  of  an  attorney  under  it,  I  think  that  they  thereby 
acquired  such  an  interest  as  to  prevent  the  defendant,  as  to  them,  at 
least,  from  canceling  and  revoking  the  authority  of  the  Insurance 
Commissioner.  In  the  last  analysis,  the  argument  of  the  defendant 
will  be  found  to  rest,  so  far  as  legal  authority  is  concerned,  upon  the 
case  of  Woodward  v.  Mut.  Res.  Fund  Life  Co.,  84  App.  Div.  324,  82 
N.  Y.  Supp.  908.  That  was  a  case  very  similar  to,  but,  I  think,  still 
distinguishable  from,  the  cases  now  before  the  court.  In  that  case, 
as  in  these  cases,  the  jurisdiction  of  the  North  Carolina  court  de- 
pended upon  service  made  upon  the  Insurance  Commissioner.  It 
was  there  held  that  as  the  policy  of  insurance  which  resulted  in  the 
judgment  sued  upon  in  that  case  had  been  issued  before  the  power  of 
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attorney  given  to  the  Insurance  Commissioner  was  executed,  and  as 
the  plaintiff  in  that  case  had  parted  with  nothing  upon  the  faith  of 
the  act  of  1899,  and  had  acquired  no  interest  in  the  power  of  attor- 
ney, his  rights  were  not  affected  by  the  revocation  of  such  power. 
The  Woodward  Case  is,  however,  in  my  judgment,  clearly  distin- 
guishable from  the  cases  at  bar  in  several  miportant  respects.  That 
case  was  determined  upon  an  agreed  statement  of  facts  submitted 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure.  The  facts 
agreed  upon  in  that  case  differ  from  the  facts  proven  in  these  cases, 
in  that  in  the  Woodward  Case  it  was  agreed  that  the  company  had 
not  "done  or  transacted  any  business  in  said  state"  since  the  17th 
day  of  May,  1899,  when  the  company  declared  that  it  withdrew  from 
the  state.  Although  this  point  is  not  commented  upon  in  the  opinion 
in  that  case,  it  may  well  have  been  considered  by  the  court.  In  the 
cases  now  before  the  court,  premiums  and  assessments  were  paid  to 
the  company  during  the  Hfe  of  the  power  of  attorney  to  the  Insurance 
Commissioner,  while  in  the  Woodward  Case  there  was  no  proof  of 
such  payments.  Indeed,  the  decision  in  the  Woodward  Case  seems 
to  be  based  upon  the  absence  of  evidence  of  this  character.  In  that 
case  the  court  said : 

"Tbere  la  no  evidence  tbat  tbe  plaintiff  parted  with  anytbtngr  because  of 
the  existence  of  this  power  of  attorney,  or  ttiat  he  bad  In  any  way  acquired 
any  valoable  Interest  In  Its  maintenance." 

It  was  because  of  the  absence  of  this  evidence  that  the  court  held 
the  power  to  be  revocable  by  the  company.  While  I  am  satisfied  that 
the  Woodward  Case  is  fairly  distinguishable  from  the  case  at  bar,  it  is 
nevertheless  equally  clear  that  that  decision  is  in  conflict  with  the  de- 
cision of  the  United  States  Supreme  Court  in  the  Phelps  Case.  The 
Phelps  Case  was  decided  after  the  argument  and  decision  in  the 
Woodward  Case,  and  was  not  called  to  the  attention  of  the  cojirt. 
Even  if  the  Woodward  Case  was  not  distinguishable  from  the  cases 
now  before  the  court,  the  obvious  conflict  between  that  decision  and 
the  decision  in  the  Phelps  Case  makes  it  the  duty  of  this  court,  in 
view  of  the  federal  question  involved,  to  follow  the  rule  laid  down  in 
the  Phelps  Case.  This  duty  is  nowhere  more  clearly  pointed  out  than 
in  Sibley  v.  Sibley,  76  App.  Div.  132,  78  N.  Y.  Supp.  743,  where  the 
Appellate  Division  of  this  department,  after  pointing  out  the  conflict 
between  a  decision  of  our  Court  of  Appeals  and  a  decision  of  the 
United  States  Supreme  Court,  says : 

"There  is  no  room  for  distinction,  and,  it  being  a  federal  question,  it  is 
our  duty  to  follow  the  Supreme  Court  of  the  United  States.  Dnncomb  v. 
N.  T..  U.  &  N.  R.  R.,  84  N.  Y.  190;  Hintermlster  v.  First  Nat  Bank,  64  N. 
Y.  212." 

The  basis  of  these  actions  now  before:  the  court  is  a  provision  of 
the  federal  Constitution  that  full  faith  and  credit  shall  be  given  in 
each  state  to  the  judicial  proceedings  of  every  other  state.  Const.  U. 
S.  art.  4,  §  I.  If  the  North  Carolina  court  obtained  jurisdiction  of  the 
person  of  the  defendant,  its  judgment  could  be  enforced  here,  and 
property  taken  under  the  judgments  recovered  in  this 'state  would  not 
be  taken  without  due  process  of  law.    As  was  said  by  the  court  in 
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Mut  Lite  Ins.  Co.  v.  Spratley, .  172  U.  S.  602,  19  Sup.  Ct.  308,  43  L. 
Ed.  569: 

"The  federal  question  with  wblcb  we  are  now  concerned  la  whether  the 
court  obtained  Jurisdiction  to  render  Judgment  in  the  case  against  the  com- 
pany, 80  that  to  enforce  it  would  not  be  taking  the  property  of  the  company 
without  due  process  of  law." 

Under  the  decision  in  the  Phelps  Case,  I  think  it  clear  that  the 
defendant  had  no  right  to  revoke  the  appointment  of  tfie  Insurance 
Commissioner,  and,  that  being  so,  it  follows  that  the  courts  of  North 
Carolina  acquired  jurisdiction  of  the  person  of  the  defendant,  and 
the  judgments  entered  in  that  state  established  the  debts  of  the  de- 
fendant. 

One  other  objection  to  the  defendant  remains  for  consideration. 
The  defendant  insists  that,  even  if  it  had  not  revoked  the  authority  of 
the  Insurance  Commissioner,  that  authority  was  revoked  absolutely 
by  the  state  of  North  Carolina,  as  an  effect  of  the  Craig  act  The 
so-called  "Graig  Act"  went  into  effect  June  i,  1899  (chapter  62,  p.  197, 
Laws  1899).  It  prohibited  every  insurance  company  from  transacting 
business  in  that  state,  under  certain  penalties  therein  prescribed,  un- 
less it  should  first  become  a  domestic  corporation  of  the  state  of 
North  Carolina.  The  wisdom  or  lack  of  wisdom  shown  by  this  legis- 
lation is  not  a  matter  for  consideration  by  the  courts  of  this  state. 
The  Craig  act  related  to  the  future,  prescribing  certain  conditions 
upon  which  foreign  insurance  corporations  would  be  permitted  to  do 
business  in  that  state.  The  act  had  no  reference  to  liabilities  which 
resulted  from  business  transacted  in  the  past.  It  offered  to  such  for- 
eign corporations  permission  to  do  business  in  the  state,  which  they 
were  perfectly  free  to  accept  or  reject  as  they  saw  fit.  It  certainly  was 
not  intended  by  this  act  to  relieve  such  corporations  from  the  liabil- 
ities which  they  had  already  incurred  to  citizens  of  that  state.  It  was 
entirely  within  the  power  of  the  state  of  North  Carolina  to  prescribe 
such  terms,  if  it  saw  fit  to  do  so.  The  courts  of  this  state  have  no 
right  to  arrogate  to  themselves  the  function  of  determining  as  to  the 
wisdom  or  justice  of  legislation  enacted  in  another  state.  Even  the 
courts  of  the  state  where  such  legislation  has  been  enacted  have  no 
such  right,  except  in  so  far  as  such  legislation  contravenes  consti- 
tutional provisions.  The  courts  of  North  Carolina  having  acquired 
jurisdiction  of  the  person  of  the  defendant,  it  is  the  duty  of  this  court 
to  give  effect  to  the  judgments  recovered  in  that  state  by  awarding 
judgments  in  favor  of  the  plaintiffs  in  these  actions. 

Let  the  plaintiffs-  have  judgment,  with  interest,  and  the  costs  of 
these  actions.    Settle  the  form  of  decision  on  notice. 
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(Supreme  Court,  Appellate  Term.    March  28,  1904.) 

1.  GORTBACr  BT  AOBKT  URDKB  SXAIr-EVIDKKCX  Ot  AUTHOBITT  TO  SfAKK  OOlf- 

TKACT— ADKISSIBIUTT. 

Where  a  contract  was  executed  by  an  agent  in  bis  own  name,  nndw 
seal,  evidence  that  he  was  agent,  and  that  be  execnted  the  contract  for  bis 
principal,  was  Incompetent 

2.  IjEABE— EXBCDTION  BT  AOKRT— VAXtlDrrT. 

A  lease  executed  by  an  a^ent  In  bis  own  name,  under  seal,  without  au- 
thority from  his  principal.  Is  voidable,  but  not  invalid. 

3.  Sake— Ratitication  bt  Pkincifal. 

A  corporation  recognizing  the  validity  of  a  lease  execnted  by  its  prin- 
cipal officer  in  Ills  own  name,  under  seal,  by  collecting  the  rent  from  the 
tenant,  ratified  the  lease. 

4.  Saick— Pubchabxk— Knowlxdok  or  Tbranoies— Pbestikftiors. 

A  purchaser  of  real  estate,  "subject  to  existing  tenancies,"  who  found 
tenants  in  actual  possession,  is  presumed  to  have  ascertained  the  nature, 
extent,  and  terms  of  the  existing  tenancies,  and  the  fact  that  be  had  no 
actual  knowledge  of  the  terms  of  the  lease  of  any  particular  tenant  does 
not  destroy  such  legal  presumption.  * 

5.  Same— Ratification  of  Lease  bt  Pubchaseb. 

A  purchaser  of  real  estate,  "subject  to  existing"  tenancies,  who  recog- 
nizes a  tenant  found  in  possession  at  the  time  of  the  purchase  by  collecting 
rent  from  him,  validates  thereby  the  voidable  lease  held  by  the  tenant 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Proceedings  to  dispossess  a  tenant  for  nonpa3mient  of  rent  by  Clar- 
ence H.  Anderson  and  others  against  Earle  Connor.  From  a  judg- 
ment for  defendant,  plaintiffs  appeal.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

John  J.  Lordan,  for  appellants. 
Lruce  &  Davis,  for  respondent 

SCOTT,  J.  The  history  of  the  material  facts  in  this  case  are  as 
follows:  In  1899,  the  demised  premises  were  owned  by  George  and 
Charles  H.  Plyer.  On  August  13,  1899,  they  leased  the  premises,  an 
apartment  house,  to  the  Amsterdam  Realty  Company,  a  domestic  cor- 
poration, for  the  term  of  10  years.  The  Amsterdam  Realty  Com- 
pany took  possession  of  said  premises,  and  continued  to  occupy  and 
collect  the  rents  therefrom,  until  October  23,  1901,  when  they  sur- 
rendered their  lease  and  the  possession  of  the  premises  to  the  Flyers. 

Prior  to  this  time,  and  in  August,  1901,  the  defendant  had  entered 
into  possession  and  occupancy  of  an  apartment  in  said  house  by  virtue 
of  a  written  sealed  lease  executed  by  "D.  Lamb,  Agent,"  which  lease 
was  for  a  term  of  three  years  from  October  i,  1901,  at  a  monthly 
rental  of  $40  per  month,  payable  in  advance.  After  the  surrender  of 
the  lease  made  between  the  Flyers  and  the  Amsterdam  Realty  Com- 
pany, George  Flyer,  who  had  become  sole  owner,  sold  the  premises 
to  one  Lassall.    Lassall  sold  them  to  M.  S.  Mannes  and  A.  M.  Rau, 


T  &  See  Corporationa,  vol.  12,  Cent  Dig.  {  171^ 
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who  in  turn  transferred  the  property  to  these  landlords.  Each  of 
said  conveyances  were  made  by  the  grantors  and  taken  by  the  gran- 
tees subject  to  "existing  tenancies."  The  conveyance  by  which  these 
plaintiffs  obtained  title  was  dated  March  I2,  1903,  On  August  29, 
1903,  the  landlords  notified  the  defendant  that  on  and  after  the  ist 
day  of  October,  1903,  the  monthly  rental  of  said  apartments  would 
be  $45  per  month.  The  tenant  continued  his  occupation  of  the  prem- 
ises, but,  refusing  to  pay  the  $5  extra  demanded  by  the  landlords  for 
the  month  of  October,  these  proceedings  were  instituted,  and  from  a 
decision  in  favor  of  the  tenant  the  landlords  appeal. 

The  landlords,  ignoring  any  prior  lease  to  the  tenant,  allege  in  their 
petition  that  he  is  a  monthly  tenant.  He  rests  upon  his  lease  from 
Lamb.  It  appears  that  when  Lamb  executed  the  lease  he  was  pres- 
ident of  the  Amsterdam  Realty  Company,  a  corporation  which  held 
the  whole  apartment  house  as  lessee  under  the  owners  of  the  fee.  The 
name  of  the  realty  company  does  not,  however,  appear  anywhere  in 
the  lease,  which  is  executed  by  Lamb  in  his  own  name,  under  seal. 
It  is  well  settled  that  a  contract  imder  seal  cannot  be  turned  into  the 
Smple  contract  of  a  person  not  in  any  way  appearing  upon  its  face 
as  a  party  to  it,  or  interested  in  it,  on  proof  de  hors  the  instrument 
that  the  nominal  party  was  acting  as  the  agent  of  another,  and  this 
is  true  notwithstanding  it  may  appear  that  the  instrument  was  one 
not  requiring  to  be  sealed  in  order  to  be  valid,  and  therefore  that 
the  seal  was  a  superfluity.  Briggs  v.  Patridge,  64  N.  Y.  357,  21  Am. 
Rep.  617;  Schaefer  v.  Henkel,  75  N.  Y.  378;  Henricus  v.  Englert, 
137  N.  Y.  494,  33  N.  E.  550.  It  was  not  competent,  therefore,  to 
show  that  Lamb  was  the  agent  of  the  Amsterdam  Realty  Company, 
or  executed  the  lease  in  its  behalf.  There  being  no  legal  evidence  of 
any  authority,  written  or  verbal,  to  Lamb  to  execute  a  lease  on  be- 
half of  the  Amsterdam  Realty  Company,  it  must  be  conceded  that  the 
lease,  at  its  inception,  was  void  as  to  that  company,  and  might  have 
been  disavowed  by  it  Although  a  void  lease,  inasmuch  as  the  lessor 
had  no  authority  to  make  it,  it  was  not,  properly  speaking,  an  invalid 
lease;  that  is  to  say,  it  complied  with  all  the  legal  requirements  as 
to  form  and  substance,  and  as  between  Lamb  and  the  tenant  was  a 
complete  instrument.  All  that  it  lacked  was  Lamb's  authority  to  con- 
vey the  term,  and  to  invest  the  tenant,  as  against  the  real  owner,  with 
the  right  of  possession.  In  short  Lamb  had,  without  authority,  un- 
dertaken to  lease  the  property  of  the  realty  company.  As  it  was 
within  the  power  of  the  realty  company  to  disavow  this  lease,  so  it 
was  within  its  power,  and  within  the  power  of  subsequent  grantees 
of  the  property,  to  accept  and  ratify  it,  and  when  thus  ratified  it  would 
become  valid  and  effectual  for  every  purpose.  Hyatt  v.  Clark,  118 
N.  Y.  563,  23  N.  E.  891 ;  Appelbaum  v.  Galewsld,  34  Misc.  Rep.  281, 
69  N.  Y.  Supp.  636.  Such  ratification  may  be  inferred  from  the  &ict 
that  the  owner  of  real  property  held  under  an  unauthorized  lease, 
with  knowledge  of  the  infirmity  of  the  lease,  recognizes  the  lessee  as 
his  tenant,  and  accepts  and  receives  from  the  tenant  the  benefits  of 
the  lease.  This  was  done  by  the  Amsterdam  Realty  Company.  From 
the  commencement  of  the  term,  down  to  the  date  that  it  surrendered 
its  interest  in  the  property,  it  recognized  this  tenant  as  its  tenant  and 
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accepted  his  rent  It  must  be  held  to  have  done  this  with  knowledge 
of  the  facts  relating  to  the  lease,  because  its  principal  officer  himself 
executed  the  lease  and  let  the  tenant  into  possession.  The  company 
is  certainly  chargeable  with  his  knowledge.  Not  only  was  the  lease 
ratified  by  the  Amsterdam  Realty  Company,  but  every  subsequent 
grantee  of  the  property,  including  the  landlords  who  institute  this 
proceeding,  have  also,  as  a  matter  of  law,  ratified  the  lease.  It  is  a 
firmly  established  rule  of  law  that  a  purchaser  of  real  property,  having 
knowledge  of  any  fact  sufficient  to  put  him  on  inquiry  as  to  the  ex- 
istence of  some  right  or  title  in  conflict  with  that  which  he  is  about 
to  purchase,  is  presumed  either  to  have  made  due  inquiry  and  ascer- 
tained the  full  extent  of  such  prior  ri^ht,  or  to  have  been  guilty  of  a 
degree  of  negligence  equally  fatal  to  his  claim  to  be  considered  a  bona 
fide  purchaser  as  against  the  holder  of  the  right  or  title.  Williamson 
V.  Brown,  15  N.  Y.  354;  Reed  v.  Gannon,  50  N.  Y.  345.  It  is  only 
where  he  had  made  diligent  inquiry,  and  been  unable  to  ascertain  the 
extent  of  the  adverse  claim,  that  he  is  relieved  from  this  presumption ; 
and  there  is  no  evidence  in  the  case  that  these  landlords,  or  any  pre- 
vious grantee,  made  any  inquiry  at  all.  When  the  present  landlords 
and  their  predecessors  in  title,  accepted  deeds  "subject  to  existing 
tenancies,"  and  found  tenants  in  actual  possession,  they  must  be  pre- 
sumed to  have  ascertained  and  known  the  nature,  extent,  and  terms  of 
these  tenancies,  and  of  the  leases  under  which  they  were  held;  for 
the  iact  of  an  existing  tenancy  necessarily  presupposes  a  lease  of  some 
kind.  The  fact,  admitted  upon  the  record,  that  none  of  the  erantees 
had  actual  knowledge  of  the  terms  of  this  particular  tenants  lease, 
is  immaterial,  and  in  no  wise  destroys  the  legal  presumption  of  knowl- 
edge arising  from  the  facts.  It  simply  shows  that  the  successive  gran- 
tees were  n^ligent  Each  grantee,  including  these  landlords,  after 
accepting  conveyances  of  the  property,  subject  to  the  .respondent's 
tenancy  and  lease,  and  having  by  presumption  of  law  full  knowledge 
of  the  terms  of  such  lease,  accepted  respondent's  attornment  to  them 
as  landlords,  and  without  exacting  or  making  any  new  lease  or  agree- 
ment received  the  rent  as  it  became  due.  The  result  of  this  was  a 
recognition  and  reaffirmation  of  respondent's  lease  on  the  part  both 
of  the  tenant  and  the  landlords.  It  is  well  settled  m  this  state  that 
where  a  lease  was  originally  invalid  for  want  of  title  in  the  lessor,  and 
a  subsequent  purchaser  or  the  holder  of  the  true  title  accepts  attorn- 
ment from  the  lessee  under  the  invalid  lease,  with  knowledge  of  the 
terms  and  conditions  of  the  lease,  he  validates  the  lease.  Austin  v. 
Aheame,  61  N.  Y.  6.  This  is  precisely  the  case  presented  upon  this 
appeal.  It  follows  that  the  order  appealed  from  was  right,  and  it 
should  be  affirmed,  with  costs. 
Order  affirmed,  with  costs.    All  concur. 
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DUNDON  T.  INTERURBAN  ST.  RY.  CO. 

(Sapreme  Court;  Appellate  Term.    March  2i,  1904.) 

1.  Dakaobb — ^AxoTmr  REOovnu3ut. 

Where,  by  her  Bummons,  plaintiff  saed  for  $250,  and  by  her  bill  of  par- 
Uculars  claimed  |240,  of  which  $40  was  for  Items  of  damage  which  could 
not  be  recovered  in  the  action,  and  as  to  which  the  trial  Justice  refused 
to  receive  evidence,  a  Judgment  for  $250  will  t>e  reduced  to  ^00. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Kate  Dundon  against  the  Interurban  Street  Railway 
Company.  From  a  j'udgment  of  the  Municipal  Court  for  plaintiff,  de- 
fendant appeals.    Modified. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD.  JJ. 

Henry  W.  Goddard  and  William  E.  Weaver,  for  appellant. 
Jacob  Stiefel,  for  respondent 

SCOTT,  J.  Upon  the  conflicting  evidence,  we  are  not  disposed 
to  interfere  with  the  determination  of  the  justice  as  to  the  defendant's 
liability.  The  judgment  must,  however,  be  reduced.  By  her  stun- 
mons,  the  plaintiff  sued  for  $250.  By  her  bill  of  particulars,  she 
claimed  only  $240,  of  which  $40  was  claimed  for  items  of  damage 
which  could  not  be  recovered  in  this  action,  and  as  to  which  the 
justice  properly  refused  to  receive  evidence.  She  only  claimed  $200 
for  such  damages  as  she  could  properly  recover.  The  justice,  doubt- 
less by  inadvertence,  awarded  her  the  whole  sum  of  $250,  with  costs. 

The  judgment  as  rendered  must  be  reduced  by  $50,  and,  as  so  re- 
duced, affirmed,  without  costs  in  this  court  to  either  party.  All  con- 
cur. 


BBODY  T.  KATZ. 

(Supreme  Court,  Appellate  Term.    Ifarch  24,  1904.) 

1,  Afpbal — ^Loaa  of  Tsstncoinr— AmoAviiB. 

Where,  on  appeal  by  defendant  from  the  Municipal  Court,  tt  Is  shown 
that  the  testimony  of  defendant  has  been  lost,  the  cause  will  not  be  de- 
cided on  opposing  afiadavlts  as  to  what  the  evidence  was — such  affidavits 
raising  an  issue  of  fact — but  the  Judgment  will  be  reversed,  and  a  new 
trial  granted. 

Appeal  from  Municii»Ll  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Hyman  A.  Brody  against  Da^nd  Katz.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Rosenthal  &  Brown,  for  appellant. 

H.  S.  Fried,  for  respondent. 
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PER  CURIAM.  In  this  case  there  must  be  a  new  trial.  It  is 
conceded  that  the  testimony  taken  upon  the  trial  on  the  part  of  the 
defendant  is  lost.  This  loss  the  defendant  has  supplied  by  affidavits 
setting  forth  his  version  of  the  evidence  given  in  his  behalf.  Op- 
posing affidavits  are  submitted  by  the  plaintiff,  and  upon  the  state- 
ments contained  in  such  affidavits  an  issue  of  fact  is  raised,  that 
should  not  be  decided  upon  affidavits. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event. 


SCHNEIDERS  T.  CENTRAL  CROS8TOWN  R.  Ca 

(Supreme  Court,  Appellate  Term.    March  24^  1901.) 

1.  Stbebt  Railways— Coixmior  wrrH  Push  Cabt— Nbouoknob. 

The  motorman  of  a  slowly  morlog  car  is  not  negligent  in  not  antldpattng 
that  a  push  cart  will  ran  Into  the  car  after  the  bead  of  the  car  has  safely 
passed  It 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Herman  Schneiders  against  the  Central  Crosstown  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD.  JJ. 

Edward  D.  O'Brien,  for  appellant 
Herman  Gottlieb,  for  respondent. 

SCOTT,  T.  The  evidence  so  greatly  preponderates  in  defendant's 
favor  that  there  should  be  a  new  trial.  It  seems  to  be  clear  that  the 
car  was  going  very  slowly,  and  that  the  push  cart  ran  into  it  after 
the  head  of  the  car  had  safely  passed.  The  motorman  could  not 
have  been  expected  to  anticipate  this  collision.  The  testimony  of  the 
push-cart  man,  who  is  really  the  plaintiff's  only  witness  as  to  how  the 
accident  happened,  is  quite  overborne  by  the  testimony  of  the  defend- 
ant's witnesses. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


SPINNER  T.  KLINGER. 

(Supreme  Court,  Appellate  Term.    March  24, 1904.) 

L  AFmcAr — Rbtiew— Vxsdict  Urbupfobtkd  bt  ETroanoB— Absknob  or  Bx- 
cxpnoN — CoBBEcnon. 

Permitting  the  Jury  to  find  for  plaintiff  tor  an  amonnt  not  Jnstifled  by 
bis  own  evidence  la  error,  which  will  be  corrected  on  appeal,  even  In  the 
absence  ot  an  exception. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
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Action  by  Lawrence  Spinner  against  Jacob  Klinger.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.     Modified. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

P.  Van  Alstine,  for  appellant. 
Appell  &  Taylor,  for  respondent. 

SCOTT,  J.  Under  the  charge  of  the  court,  the  jury  were  left 
no  choice,  except  either  to  find  in  favor  of  defendant,  or  to  award  the 
plaintiff  wages  for  the  whole  period  that  he  resided  with  defendant. 
Giving  the  plaintiff's  testimony  the  construction  most  favorable  to 
him,  there  is  nothing  whatever  to  justify  any  recovery  for  i8  months 
of  this  period.  For  so  much  of  the  recovery  as  relates  to  these  i8 
months  there  is  absolutely  no  foundation  in  the  evidence,  and  to  have 
permitted  the  jury  to  find  a  verdict  therefor  was  error,  which  this  court 
should  correct,  even  in  the  absence  of  an  exception.  Gillett  v.  Trus- 
tees, etc.,  JJ  Hun,  604,  28  N.  Y.  Supp.  1044.  Fortunately,  the 
amount  of  the  error  is  easy  of  computation.  The  plaintiff's  claim  is 
for  wages  at  .the  rate  of  $10  a  month,  and  the  jury  awarded  him  the 
whole  amount  of  his  claim,  with  interest  from  October  25,  1896.  A 
deduction  from  the  verdict  of  $180,  with  interest,  will  give  plaintiff  all 
that  he  can,  under  his  own  evidence,  be  entitled  to. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event,  unless  the  plaintiff  stipulates  to 
reduce  the  judgment  to  the  sum  of  $644.82,  in  which  case  the  judg- 
ment, as  so  modified,  will  be  affirmed,  without  costs.    All  concur. 


WBBB  v.  WHITBSBLIfc 

(Supreme  Court,  Appellate  Term.    March  24,  1904) 

1.  Mabtkb  aud  Sebvart — Dibohabox  of  Sebvaiit— Qtrxsnoif  >ob  Just. 

Where  a  contract  of  employment  and  the  serranf  8  discbarge  before  Iti 
expiration  were  admitted,  and  the  testimony  as  to  whether  the  discharge 
was  without  cause,  or  ior  cause,  and  as  to  whether  the  contract  was 
terminated  by  mutual  consent,  was  In  sharp  conflict,  the  case  was  for  the 
Jury. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Percy  T.  Webb  against  William  W.  Whitesell.  From  a 
judgment  of  the  City  Court  for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  appeals.    AfBrmed. 

Argued  before  FREEDMAN,  P.  I.,  ;ind  SCOTT  and  BLANCH- 
ARD,  JJ. 

Alfred  Steckler,  for  appellant. 
Michael  J.  Joyce,  for  respondent. 

PER  CURIAM.  The  contract  and  the  discharge  of  the  plaintiff 
before  its  expiration  being  admitted,  the  case  presents  a  sharp  con- 
flict of  testimony  as  to  whether  the  discharge  was  without  cause  or 
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for  cause,  and  as  to  whether  the  contract  was  terminated  by  mutual 
consent.  The  case  was  one  for  the  jury,  and  it  was  fully  and  fairly 
submitted  to  them  under  a  charge  which  carefully  protected  the 
rights  of  the  defendant  Upon  the  whole  case,  no  sufficient  reason 
appears  for  disturbing  the  verdict. 
Judgment  and  order  affinned,  with  costs. 


BBRLmBR  T.  INTEBURBAN  ST.  RT.  CXX 
(Supreme  Coort,  Appellate  Term.    March  24,  1904.) 

L  APPIAI/— CORIXJCTIIIO  BVIDINCB. 

The  testimony  as  a  whole  showing  a  conflict  of  evidence^  tiM  T«rdlct  wUl 
not  be  disturbed  on  appeaL 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Julius  Berliner  against  the  Interurban  Street  Railway 
Company.  From  a  judgment  on  a  verdict  for  plaintiff,  and  from  an 
order  denying  a  motion  for  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Bayard  H.  Ames  and  F.  Angelo  Gaynor,  for  appellant 
George  H.  Epstein,  for  respondent. 

BLANCHARD,  J.  The  defendant  asks  a  reversal  of  the  judg- 
ment on  the  ground  that  the  verdict  of  the  jury  was  contrary  to  the 
weight  of  evidence.  A  reading  of  detached  portions  of  the  testimony 
may  lead  to  that  conclusion,  but  a  careful  reading  of  all  the  testimony 
discloses  a  conffict  of  evidence  which  was  peculiarly  for  the  jury  to 
pass  upon.  The  questions  at  issue  were  fairly  presented  to  the  jury 
in  the  charge  of  the  court,  and  without  exception,  and  I  see  no  suffi- 
cient reason,  to  reverse  the  judgment. 

The  judgment  and  order  denying  the  motion  for  a  new  trial  must 
be  affirmed,  with  costs.    All  concur. 


•  TOCH  T.  HOROWITZ. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

1.  I>EEi>— CoTKNAin:  ExcKFTiNO  Monthly  Tknancixs — Bbeach. 

Where  a  deed  conveyed  tenement  house  properties,  with  a  covenant  that 
the  fee  was  subject  to  certain  monthly  tenancies,  and  the  vendor  had 
agreed  with  the  tenants  tliat,  if  they  should  pay  rent  for  a  certain  number 
of  montlis,  they  should  have  the  rooms  for  one  additional  month  free, 
these  were  not  ordinary  monthly  tenancies,  and  constituted  a  breach  of 
the  covenant 

2,  Sahk — Dakaob. 

Where,  in  the  sale  of  tenement  bouse  property,  a  covenant  that  the  fee 
was  subject  to  certain  monthly  tenancies  was  broken  by  pre-existing  leases, 
other  than  monthly  tenandes,  the  vendee,  to  show  any  damage,  must  prove 
tliat  the  rent  reserved  by  the  leases  was  less  than  the  rental  value  of  the 
premises. 
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Appeal  (rom  Municipal  Cotut,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Josej^  Toch  against  Isaac  R.  Horowitz.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  FREEDMAN.  P.  T..  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Max  Monfreid,  for  appellant. 
Leon  Lewin,  for  respondent 

BLANCHARD,  J.  This  action  was  brought  to  recover  damages 
for  an  alleged  breach  of  contract  for  the  sale  of  tenement  house  prop- 
erty in  the  city  of  New  York.  The  contract  contained  a  clause  that 
the  fee  of  the  premises  was  to  be  conveyed  free  fr(Mn  incumbrances, 
except  certain  mortgages  and  monthly  tenancies.  Pursuant  to  the 
terms  of  this  contract,  a  deed  of  the  premises  was  delivered  to  the 
plaintiff,  the  purchaser,  by  the  seller,  the  defendant,  on  or  about  the 
30th  day  of  April,  1903.  The  deed  contained  a  covenant  that  the 
fee  of  the  premises  was  subject  to  the  mortgages  and  monthly  ten- 
ancies as  stated  in  the  contract.  It  appears  that  prior  to  this  con- 
veyance the  defendant,  the  landlord  of  the  premises,  had,  in  December, 
1902,  and  January,  1903,  rented  apartments  to  seven  tenants,  stating 
in  the  receipts  after  the  first  month's  rent  that  the  tenants  should 
have,  later  on,  one  month's  possession  of  the  premises  free  of  rent — 
in  the  case  of  some  of  the  tenants,  the  sixth  month;  in  that  of  the 
others,  the  seventh  month.  The  plaintiff's  testimony  shows  that  he 
knew,  in  a  general  way,  of  this  arrangement  at  the  time  of  the  closing 
of  the  title  and  the  delivery  of  the  deed.  The  effect  of  it  was  that 
when  the  plaintiff  demanded  from  these  tenants  the  rent  for  those 
months  in  which,  according  to  the  terms  of  the  receipts,  they  were 
to  have  possession  of  the  apartments  without  payment  of  rent,  they 
refused  to  pay.  The  plaintiff,  so  far  as  the  record  shows,  made  no 
further  attempt  to  collect  these  rents  from  the  tenants,  or  to  dis- 
possess them  for  nonpayment  of  rent,  but  brought  this  action  for 
breach  of  the  contract  of  sale ;  claiming  as  damages  the  rent  of  the 
premises  for  those  months  in  which  the  tenants  had  refused  to  pay 
rent  under  the  circumstances  above  stated.  He  recovered  judgment 
for  the  full  amount  of  these  rents,  and  the  appeal  ^  from  that  judg- 
ment. 

Upon  the  undisputed  facts,  it  seems  perfectly  clear  that  the  renting 
to  these  seven  tenants  was  more  than  the  ordinary  renting  from  month 
to  month.  There  is  sufficient  in  the  language  and  form  of  these  re- 
ceipts from  which  to  conclude  that  it  was  the  intention  of  the  land- 
lord and  the  tenants  that  the  latter  should  have,  in  consideration  of 
paying  the  rent  in  full  for  certain  months,  the  right  of  possession  for 
one  further  month  without  additional  payment  of  rent,  and  that  the 
rents  so  paid  should  include  and  cover  the  rent  of  this  last  month  of 
the  term,  which  was  in  some  of  the  cases  the  sixth  month,  and  in  the 
others  the  seventh  month.  That  this  was  the  intention  of  the  land- 
lord and  tenants  is  clearly  expressed  in  one  of  these  receipts,  which 
was  signed  by  the  defenduit  himself,  and  is  in  the  following  terms : 
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"N.  T.  Dec.  10,  1902. 
?eived  from  B.  Cohn  Soo/mo  dollars  deposit  for  four  rooms     •     •     • 
e  $15.00  to  be  paid  before  Jany.  1-03.    If  the  above  said  party  will  pay 
:  months  rent,  he  will  get  the  seventh  month  free." 

?re  is  nothing  on  the  face  of  any  of  these  rent  receipts  to  show 
he  renting  was  the  ordinary  renting  from  month  to  month,  and 

it  may  be  true  that  the  terms  of  the  renting  allowed  the  plain- 
e  option  to  remain  for  the  full  term  of  six  or  seven  months,  or 
move  at  the  expiration  of  any  month,  still  the  landlord  was 
1,  under  the  terms  of  the  renting,  to  allow  the  tenant  to  remain 
ssession  during  the  last  month,  providing  the  consideration  for 
rivilege,  viz.,  the  payment  of  the  rent  for  the  previous  months, 
een  received.  These  leases  were  binding  on  the  plaintiff  when 
)k  possession  of  the  premises  under  his  deed,  and  their  existence 

breach  of  the  agreement  as  to  the  monthly  tenancies,  and  created 
i  ground  for  bringing  this  action.  But  the  plaintiff  failed  at  the 
o  prove  any  damage.  Even  if  he  was  damaged,  the  extent  of 
covery  would  be  the  rental  value  of  the  premises,  less  the  rent 
^ed  in  the  leases.  Dodds  v.  Hakes,  114  N.  Y.  260,  21  N.  E.  398. 
Browning  v.  Stilwell  (Jan.  9,  1904;  Sup.)  86  N.  Y.  Supp.  707, 
:  much  in  point,  Mr.  Justice  Clarke  says : 

there  was  no  proof  that  the  fair  value  of  the  premises  was  more  than 
nt  reserved,  the  rent  reserved  Is  In  this  case  the  only  evidence  of  the 
value  of  the  term,  for  the  use  of  which  the  plaintiff  is  entitled  to  re- 

the  case  at  bar  there  is  no  proof  of  such  rental  value,  and  con- 
ntly  no  proof  that  the  plaintiff  was  damaged  at  all. 
;  judgment  should  therefore  be  reversed,  and  a  new  trial  or- 
,  with  costs  to  the  appellant  to  abide  the  event. 

EEDMAN,  P.  J.,  concurs.     SCOTT,  J.,  concurs  in  the  result. 
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■ID  STATES  TITLE  GUARANTEE  &  INDEMNITY  CO.  v.  ROXAL  et  al. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

EAL— Evidence— Exhibits— Recobd. 

Where,  on  appeal.  It  appeared  that  plaintiff's  cause  of  action  was  based 
written  exhibits  offered  In  evidence,  but  not  attached  to  the  record, 
d  It  did  not  appear  on  what  the  judgment  In  favor  of  plaintiff  was 
sed.  Judgment  for  plaintiff  will  be  reversed. 

>eal  from  Municipal  Court,  Borough  of  the  Bronx,  Second 
ct. 

ion  by  the  United  States  Title  Guarantee  &  Indemnity  Com- 
igainst  Henry  Royal  and  another.    From  a  judgment  in  favor 
intiff ,  defendant  Roval  appeals.     Reversed, 
^ed  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
JJ. 
derick  H.  Cox,  for  appellant. 
>lph  C.  Hottenroth,  for  respondent. 
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PER  CURIAM.    The  pleadings  in  this  case  were  oral,  and  the 

Jtlaintiff  sued  for  "professional  services."  Judgment  was  rendered  in 
avor  of  the  plaintiff  against  the  defendant  Henry  Royal,  and  dis- 
missed as  to  the  defendant  Grace  C.  Royal.  Henry  Royal  appeals. 
Although  it  appears  from  the  record  that  several  exhibits  were  of- 
fered and  received  in  evidence,  not  one  is  attached  to  the  record,  nor 
are  the  contents  of  such  exhibits  shown  in  any  way.  The  plaintiff,  in 
his  brief,  states  that  his  cause  of  action  is  based  upon  a  written 
instrument  executed  by  the  defendant  Henry  Royal,  authorizing  the 
plaintiff,  by  its  attorneys,  to  obtain  a  reduction  of  an  assessment  for 
a  local  improvement  made  by  the  city  of  New  York,  for  which  de- 
fendants' property  was  assessed ;  and  the  testimony  taken  shows  that 
Henry  Royal  signed  some  writing,  but  such  writing  does  not  appear 
to  have  been  offered  in  evidence,  nor  does  it  form  part  of  the  rec- 
ord. It  is  impossible  to  determine  from  the  record  upon  what  the 
judgment  in  favor  of  the  plaintiff  is  based.  If  we  take  the  return 
in  its  present  form,  the  plaintiff  clearly  failed  to  make  out  his  cause 
of  action.  It  was  a  duty  devolving  upon  the  plaintiff's  attorney  to 
see  that  the  record  contained  the  exhibits,  since  upon  the  contents  of 
such  exhibits  his  right  to  sustain  this  judgment  depends.  This  he 
has  failed  to  do,  and  a  new  trial  must  be  had. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event 


OERSON  et  aL  v.  BEBTI  et  aL 
(Supreme  Court,  Appellate  Term.    March  24,  1004.) 

1.   GORTEVPT— NZCEBBITY  OF  DEMAND. 

A  person  may  not  be  adjudged  guilty  of  contempt  In  ylolatlng  an  In- 
JonctloD  against  disposing  of  a  sum  of  money,  unless  the  receiver  In  sup- 
plementary proceedings,  entitled  to  receive  it,  makes  a  demand  therefor. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Joseph  L.  Gerson  and  others  against  Enrico  Berti  and 
others.  From  an  order  adjudging  Parodi,  Erminis  &  Co.  guilty  of 
contempt,  they  appeal.     Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,JJ. 

Hugo  Wintner,  for  appellants. 

John  V.  Judge,  for  receiver. 

Chas.  E.  Mahoney,  for  respondents. 

FREEDMAN,  P.  J.  On  motion  of  the  receiver  appointed  in  sup- 
plementary proceedings  in  this  case,  the  appellants  were  adjudged 
guilty  of  contempt  for  having,  in  violation  of  an  injunction  served 
upon  them  as  tliird  parties,  "transferred,  disposed  of,  and  inter- 
fered with  the  sum  of  one  hundred  and  thirty  ($130)  dollars  belonging 
to  said  judgment  creditors  in  their  possessicm."  They  had  paid  the 
said  sum,  as  claimed  by  them,  under  duress,  to  the  sheriff,  upon  an 
execution  issued  upon  a  judgment  recovered  in  an  action  instituted 
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t  them  by  the  assignee  of  one  of  the  judgment  debtors,  of  which 
the  judgment  creditors  represented  by  the  receiver  had  notice, 
rainst  which  they  would  lend  no  assistance.  The  receiver  was 
)pointed  until  some  time  thereafter.  Upon  the  record  as  it 
,  the  order  appealed  from  cannot  be  sustained.  Even  if  it 
Ifranted  that  the  appellants  were  guilty  of  the  specific  act  char- 
rainst  them  in  the  order,  that  act  impaired  no  right  possessed 

receiver.  The  said  charge  was  not  that  they  had  refused  to 
le  money  over  to  the  receiver  after  due  demand,  but  that  it 
ransferred,  disposed  of,  and  interfered  with."  The  subsequent- 
ointed  receiver  has  the  same  rights  and  remedies  now  that  he 
ad,  and  consequently  it  does  not  appear  that,  by  the  specific  act 
:d,  the  right  or  remedy  of  any  party  has  been  defeated,  im- 
,  impeded,  or  prejudiced.  Moreover,  a  personal  demand  by 
ceiver  is  necessary.    McComb  v.  Weaver,  ii  Hun,  271. 

order  must  be  reversed,  with  costs  and  disbursements,  and  the 
1  to  punish  for  contempt  denied.    All  concur. 


BAPP  T.  HUTCHINSON  8TAIB  ELEVATOR  CO. 

(Supreme  Court,  Appellate  Term.    March  2i,  1904.) 

>oBATioRs— Acts  of  Pbesidkrt. 

K  corporation  Is  chargeable  wltb  tbe  acts  and  admljMlonB  of  its  presl- 

it,  aa  a  general  agent 

ION  TO  DiBiasa  Couplaint. 

^allure  to  move  to  dismiss  tbe  complaint  at  the  cloae  of  plaintiff's  case. 

of  the  whole  case,  is  an  admission  that  there  is  a  question  of  fact 

eal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 

irt. 

on  by  John  V.  B.  Rapp  against  the  Hutchinson  Stair  Elevator 

uiy.    From  a  judgment  for  plaintiff,  defendant  appeals.    Af- 

iied  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
JJ. 

•ris  &  Fay,  for  appellant, 
lips  &  Avery,  for  respondent.         , 

iEDMAN,  P.  J.  The  work  performed  and  materials  fur- 
and  sued  for  in  this  action  were  so  done  and  furnished  part- 
ier  a  written  and  partly  under  an  alleged  verbal  contract,  the 
agreement  being  subsequent  to  the  written  one.  The  items 
the  verbal  agreement  amount  to  $557.22,  and  it  is  as  to  those 
that  the  defendant  claims  the  judgment  herein  should  be  re- 
;  his  contention  being  that  the  plaintiff  failed  by  a  preponder- 
>f  evidence  to  show  the  making  of  such  verbal  agreement  at 
1  that,  if  any  such  verbal  agreement  was  made,  it  was  not  binding 
:he  defendant.    An  examination  of  the  record  does  not  sustain 

iee  OorporatlonB,  toL  12,  Cent  Dig.  (  1688. 
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the  defendant's  claims.  The  testimony  as  to  whether  or  not  the 
alleged  verbal  agreement  was  made  was  one  of  fact,  upon  which 
there  was  conflicting  evidence.  If  it  was  made  at  all,  it  was  made, 
concededly,  between  the  plaintiff  and  the  president  of  the  company; 
and,  in  view  of  the  broad  executive  authority  to  be  implied  from  the 
office  of  president,  it  is  proper  to  charge  the  corporation  with  his 
acts  and  admissions  as  a  general  agent. 

No  motion  was  made  by  the  defendant  to  dismiss  the  complaint 
either  at  the  close  of  plaintiff's  case,  or  at  the  close  of  the  whole 
case ;  the  defendant  thereby  admitting  that  there  was  a  question  of 
fact  for  the  court. 

Judgment  affirmed,  with  costs.    All  concur. 


DUNDON  v.  INTERURBAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

1.  InjtTXT  TO  Wife— Action  bt  Husband— DAifAOKS—EviDKNCi. 

Admission  of  evidence  of  loss  of  wages  by  a  daughter — she  not  beingr 
shown  to  be  a  minor— in  an  action  by  a  husband  for  damages  from  injury 
to  his  wife  Is  error. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  John  J.  Dundon  against  the  Interurban  Street  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Argiied  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Henry  W.  Goddard  and  William  E.  Weaver,  for  appellant. 
Jacob  Stiefel,  for  respondent. 

SCOTT,  J.  In  this  action  by  a  husband  for  dama^^es  suffered 
by  him  in  consequence  of  an  injurv  to  his  wife,  obviously  incompetent 
evidence  was  admitted  on  the  subject  of  damages.  The  physician's 
testimony  as  to  the  value  of  his  services  was  vague  and  inconclusive. 
The  evidence  as  to  the  loss  of  wages  by  the  daughter,  who  is  not 
shown  to  be  an  infant,  constitutes  no  part  of  the  father^s  damage. 
There  is  no  means  of  ascertaining  by  how  much  the  judgment  was 
increased  by  this  evidence. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  g^ranted, 
with  costs  to  appellant  to  abide  the  event.    All  concur. 
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BROWN  T.  INTBRURBAN  ST.  BY.  OO. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

LBIEB8— AuOHTinO  PaBBENOEBS— NKOUOBHCB  or  CONDUCTOB. 

A  condactor  wbo  has  no  notice  or  knowledge  that  a  passenger  Intends 
leave  the  car  cannot  properly  be  charged  with  negligence  In  starting 
e  car. 

rNESBXB— MXDICiX  EXPIBTS — IHPBACHUKHT. 

In  an  action  for  Injuries,  where  a  physician  testified  that  he  refused  to 
me  to  court  as  a  witness  as  to  plaintiff's  Injuries  until  he  had  been  paid, 
td  that  plaintiff's  attorney  sent  him  a  check.  It  was  error  to  exclude  a 
lestlon  asked  for  Impeachment — aa  to  how  much  he  had  been  paid. 

[E— APPBAlf— PBEJT7DICIA1,  ERBOB. 

In  an  action  for  Injuries,  the  exclusion  of  testimony  as  to  how  much  a 
lysiclan  had  been  paid  to  testify  for  plaintiff  could  not  be  held  harmless 
here  the  verdict  rendered  for  plaintiff  was  considerable,  and  the  pbysl- 
Ein  had  testified  with  much  emphasis  as  to  the  permanent  results  of  the 
ddent  and  the  weakening  effect  on  plaintiff's  arm. 

peal  from  City  Court  of  New  York,  Trial  Term. 

ion  by  Nettie  Brown  against  the  Interurban  Street  Railway 

>any.     From  a  judgment  of  the  City  Court  for  plaintiff,  and 

an  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 

sed. 

rued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 

.]]. 

ra.rd  H.  Ames  and  F.  Angelo  Gaynor,  for  appellant. 

rtheimer  &  Duffy,  for  respondent. 

OTT,  J.  The  evidence  did  not  make  it  as  dear  as  might  be 
d  that  the  conductor  saw  the  plaintiff's  signal,  or  knew  that  she 
led  to  leave  the  car.  If  he  had  no  such  notice  or  knowledge, 
uld  not  properly  be  charged  with  negligence  in  starting  the  car. 
ont  V.  Met.  St.  Ry.  Co.,  83  App.  Div.  414,  82  N.  Y.  Supp.  307. 
ury  probably  inferred  such  knowledge  on  his  part  from  the  fact, 
*d  to  by  plaintiff,  that  after  she  signaled  he  rang  the  bell.  There 
however,  have  been  some  other  reason  for  that.  It  is  not  nec- 
r,  however,  to  consider  the  question  whether  the  proof  was 
ient  in  this  regard,  because  the  judgment  must  be  reversed  for 
ror  in  the  exclusion  of  testimony.  A  physician  called  to  give 
nee  as  to  the  plaintiff's  injuries  testified  that  he  refused  to  come 
urt  as  a  witness  until  he  had  been  paid,  and  that  the  plaintiff's 
ley  sent  him  a  check,  whereupon  he  attended,  and  did  testify. 
tated  distinctly  that  he  had  received  money  from  plaintiff's  at- 
y  for  coming  to  court  in  this  case.  He  was  thenr  asked  how  much 
d  been  so  paid,  and  upon  objection  the  question  was  excluded, 
was. clearly  error.  Green  v.  Met.  St.  Ry.  Co.,  60  App.  Div.  317, 
Y.  Supp.  123 ;  Zimmer  v.  Third  Ave.  R.  R.  Co.,  36  App.  Div. 
55  N.  Y.  Supp.  314.  It  cannot  be  said  that  the  error  was  not 
iicial.  The  verdict  was  not  inconsiderable,  and  the  witness  had 
sd  with  much  emphasis  as  to  the  permanent  results  of  the  acci- 
and  the  weakening  effect  upon  plaintiff's  arm.    It  is  quite  rea- 

8ee  Carriers,  toL  9,  Cent  Dig.  §$  1228, 1228^ 
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sonable  to  assume  that  the  verdict  was  enhanced  if  &e  jury  gave 
full  credence  to  the  evidence.  The  error  was  not  cured  by  the  in- 
struction upon  the  subject  given  to  the  jury  at  the  end  of  the  charge. 
Without  knowing  how  much  the  witness  was  paid — and,  from  Uie 
fact  that  he  was  paid  by  check,  it  may  be  inferred  that  it  exceeded 
the  statutory  50  cents — ^the  jury  had  no  means  of  judging  to  what 
extent  the  fee  may  have  affected  his  testimony. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


HERRMANN  F1TRNITDRE  &  PLUMBERS'  CABINET  WORKS  T.  GERMAN 

EXCH.  BANE. 
(Supreme  Court,  Aiypellate  Term.    Marcb  24, 1904.) 

L  Patunt— Ckbtdibd  Chkok. 

The  delivery  by  a  bank  depoaitor  of  a  certifled  check  to  bis  creditor  In 
egal  effect  amoontB  to  a  payment  by  the  depoaitor  to  the  creditor  of  the 
amooDt  of  money  called  for  by  the  check. 
2.  Sams— Bares— Ckbtifioation. 

Where  a  bank  certifies  a  depositor's  check,  which  is  delivered  by  the  de- 
positor to  his  creditor  the  bank  by  such  certification  loses  power  to  with- 
hold payment  from  the  holder  of  the  check  on  demand. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  Herrmann  Furniture  &  Plumbers'  Cabinet  Works 
against  German  Exchange  Bank.  From  an  order  of  the  New  York 
City  Court  denying  defendant's  motion  for  an  interpleader,  defend- 
ant appeals.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Steiner  &  Peterson,  for  appellant. 

Otto  Greenberger,  for  respondent. 

PER  CURIAM.  The  delivery  to  the  plaintiff  of  the  certified  chedc 
drawn  on  the  defendant  bank  amounted  in  legal  effect  to  the  pay- 
ment by  the  depositor  to  the  plaintiffs  of  so  much  money.  The  bank 
was  merely  the  custodian  of  tfie  money  for  the  plaintiff.  By  its  cer- 
tification of  the  check  it  lost  all  power  to  withhold  it  from  the  plain- 
tiff, and  was  bound  to  pay  it  over  to  it  as  its  sole  property  on  de- 
mand. Merchants'  Bank  v.  State  Bank,  10  Wall.  (U.  S.)  647,  19  L. 
Ed.  1008. 

The  order  denying  the  motion  for  an  interpleader  should  be  affirm- 
ed, with  costs  and  disbursements. 

f  1.  See  Payment,  vol.  39,  Cent  Dig.  i  87. 
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NEMOBOrSEIB  t.  INTERURBAN  ST.  RX.  CO. 

(Snpreme  Conrt,  Appellate  Term.    March  24,  19(H.) 

LKTB— AcTion  lOB  iRjtntT— Loss  of  Wa.qks. 

[n  an  action  by  an  Infant  for  Injury  there  can  be  no  recovery  for  loss 

wages,  he  not  being  shown  to  be  emancipated. 

>eal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 

ct. 

ion  by  Gedilia  Nemorofskie,  by  guardian,  ag^nst  the  Interurban 

Railway  Company.    From  a  judgment  for  plaintiff,  defendant 
Is.     Reversed  conditionally. 
:ued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 

JJ. 

iry  W.  Goddard  and  William  E.  Weaver,  for  appellant 
iry  Kuntz,  for  respondent. 

EEDMAN,  P.  J.  This  is  one  of  the  ordinary  actions  to  re- 
fer personal  injuries  alleged  to  have  been  sustained  by  plain- 
fiile  alighting  from  one  of  defendant's  cars.  Upon  the  trial  it 
>ped  that  the  plaintiff  was  an  infant,  and  a  guardian  ad  litem  was 
ited  by  the  court.  Prior  to  this  fact  having  been  shown,  the 
iff  had  been  allowed  to  show,  over  defendant's  objections  and 
tions,  that  he  had  been  earning  the  sum  of  $15  per  week,  and 
een  unable  to  work  for  a  period  of  six  weeks  by  reason  of  his 
:s.  Plaintiff  obtained  a  judgment  for  the  sum  of  $150  dam- 
There  was  no  testimony  in  the  case  showing  that  the  plain- 
as  entitled  by  emancipation  to  recover  for  his  earnings,  and, 
under  age,  they  belonged  to  his  father  (Lieberman  v.  3rd  Ave. 
Co.,  25  Misc.  Rep.  704,  55  N.  Y.  Supp.  677) ;  and  neither  was 
f  earnings  pleaded.  Unless  the  plaintiff  will  stipulate  within  10 
;o  reduce  the  judgment  to  the  sum  of  $60  and  costs  in  the  court 
,  the  judgment  will  be  reversed,  and  a  new  trial  ordered,  with 
to  the  appellant  to  abide  the  event.  If  plaintiff  so  stipulates, 
dgment,  as  thus  modified,  will  be  af&rmed,  without  costs  of  this 
I  to  either  party.    All  concur. 
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BISBNBBRG  v.  STUXVBSANT  INS.  CO. 
(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

TBAIfCB— ApPBAISEHENT— AWABD— RKSIGKATION  OF  AFFBAISEB. 

Where  appraisers  appointed  to  determine  the  amount  of  a  fire  loss  In 
cordance  with  the  policy  fixed  the  same  and  signed  an  award,  the 
ilgnatlon  of  one  of  such  appraisers,  not  tendered  until  after  the  award 
LS  signed  and  delivered,  was  Ineffectual  to  Invalidate  the  same. 

>eal  from  City  Court  of  New  York,  Trial  Term, 
ion  by  Harry  Eisenberg  against  the  Stuyvesant  Insurance  Com- 
From  a  judgment  of  the  New  York  City  Court  in  favor  of  de- 
it,  dismissing  plaintiff's  complaint,  he  appeals.    Affirmed. 


Vi 
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Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Sigmund  Wechsler,  for  appellant. 

Cantor,  Adams  &  Mclntyre,  for  respondent. 

BLANCHARD,  J.  This  action  was  brought  upon  a  policy  of  fire 
insurance  issued  by  the  defendant  company  to  the  plaintiff,  insuring 
him  against  loss  by  fire  to  the  extent  of  $1,200,  and  covering  certain 
merchandise  and  furniture.  The  property  covered  by  the  insurance 
was  dama^^ed  or  destroyed  by  fire,  and  the  plaintiff  seeks  to  recover 
in  this  action  the  amount  of  the  insurance.  It  appears  from  the  un- 
disputed evidence  that  after  the  fire  the  question  as  to  the  extent  of 
the  plaintiff's  damage  was  submitted  to  appraisers  and  an  umpire  for 
determination  in  the  manner  provided  by  the  policy  of  insurance,  and 
as  agreed  to  in.  a  written  document  executed  by  the  plaintiff  and 
defendant.  The  award  of  the  appraisers  was  made  on  the  24th  day 
of  February,  1902,  and  awarded  to  the  plaintiff  the  sum  of  $150.  This 
award  was  signed  by  the  appraiser  selected  by  the  defendant  company 
and  by  the  umpire,  and  thereby  became  binding  and  conclusive  upon 
the  plaintiff,  by  virtue  of  the  terms  of  the  policy,  and  of  the  agreement 
for  the  arbitration  entered  into  by  the  parties. 

The  plaintiff  contends  that  the  award  has  no  validity,  because  the 
appraiser  appointed  by  him  resigned.  The  evidence  shows,  however, 
that  the  resignation  of  this  appraiser  was  not  tendered  until  February 
28,  1902,  several  days  after  the  award  was  signed  and  delivered;  and 
the   resignation,  therefore,   was   ineffectual. 

The  plaintiff  further  contends  that  the  conduct  of  the  defendant's 
appraiser  was  "contrary,  aggressive,  and  not  in  good  faith."  There 
is  no  evidence  to  sustain  tius  contention,  nor  did  the  plaintiff  plead 
it,  and  therefore  it  cannot  be  considered  here. 

An  examination  of  the  whole  record  leads  to  the  conclusion  that 
no  material  error  occurred  at  the  trial,  and  that  the  complaint  was 
properly  dismissed  for  failure  of  the  plaintiff  to  prove  a  cause  of 
action. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


NEW  TORK  HOUSE  WRBCKINO  CO.  V.  JARVIS. 

(Supreme  Ck>art,  Appellate  Term.    March  24,  1901) 

1.  COWTKACT— Breach— Bvidknck—Vebdict. 

Where,  to  Bupport  a  verdict  for  plaintiff  In  any  sum,  the  Jury  munt 
have  found  that  defendant  contracted  to  deliver  a  certain  quantity  of 
lumber,  and  failed  to  do  so,  and  the  evidatce  waa  undisputed  as  to  the 
amount  of  the  shortage,  and  that  the  lumber  waa  worth  (18  a  thousand, 
a  verdict  for  the  plaintiff  for  about  $1.60  per  thousand  for  the  amount 
of  the  shortage  cannot  be  sustained. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  the  New  York  House  Wrecking  Company  against  Rob- 
ert M.  Jarvis.    From  a  judgment  in  favor  of  defendant  for  costs  of 
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)  on  a  verdict  in  faVor  of  plaintiff  for  $38.21,  and  from  an  order 
ig  a  new  trial,  plaintiff  appeals.    Reversed, 
rued  before  FREEDMAN,  P.  T.,  and  SCOTT  and  BLANCH- 
JJ. 
logg,  Beckwith  &  Emery,  for  appellant, 
meson,  Grain,  Eraley  &  Rubino  (Edward  J.  Mono,  of  counsel), 
:spondent. 

3TT,  J,  We  see  no  theory  upon  which  the  verdict  in  this  case 
e  upheld^  In  order  to  render  a  verdict  for  the  plaintiff  in  any 
it  all,  the  jury  must  have  found  that  the  contract  between  the 
5  was  that  the  defendant  agreed  to  deliver  to  plaintiff  150,000 
F  that  kind  of  lumber  known  as  "beams,"  and  that  he  did  not  de- 
that  amount.  It  is  undisputed  that  the  shortage  came  to  up- 
of  25,000  feet.  These  facts  being  found,  as  the  verdict  shows 
ley  must  have  been,  in  favor  of  plaintiff,  it  was  entitled  to  recover 
ir  market  value  of  that  amount  which  was  not  delivered.  The 
:vidence  on  the  question  of  value — and  it  was  not  disputed  or 
oned  in  any  way — was  that  the  beams  were  worth  about  $18 
ousand  feet.  The  jury  awarded  about  $1.50.  This  award  was 
y  and  obviously  inadequate,  and  indicates  that  the  result  must 
ijeen  arrived  at  without  the  slightest  regard  to  the  evidence  as 
ue. 

;  judgment  must  be  reversed  and  a  new  trial  granted,  with 
to  appellant  to  abide  the  event.    All  concur. 
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WOLF  T.  MENDELSOHN. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

HANics'  L1KN8— Advance  Payments  to  OontbaCtob. 

Lien  Law  (Laws  1897,  p.  617,  c.  418)  §  7,  providing  that  payments  made 

the  owner  of  a  building  to  the  contractor,  before  due  by  the  terms  of 
e  contract,  for  the  purpose  of  avoiding  the  provisions  of  the  law,  shall 

ineffectual  against  the  Hen  of  a  subcontractor,  forbids  only  collusive 
vance  payments,   and  does  not  apply  to  payments  before  the  owner 
ew,  or  had  reason  to  know,  that  any  one  had  a  claim  against,  or  had 
rnished  materials  to,  the  contractor. 
E— Declaeations. 
rhe  subcontractor  has  no  right  to  a  Hen  for  more  than  was  due  because 

the  false. statements  of  the  contractor  and  owner  that  more  was  due, 
e  having  suffered  no  loss  by  relying  thereon. 

>eal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 

ion  by  Pauline  Wolf  against  Samuel  Mendelsohn.    From  a 
lent  for  plaintiff,  defendant  appeals.     Modified, 
ned  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
JJ. 

rge  A.  Voss,  for  appellant. 
Ham  H.  Klinker,  for  respondent. 

See  Mechanics'  Liens,  vol.  34,  Cent  Dig.  {  152. 
57  N.Y.S.— 30 
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SCOTT,  J.  The  only  question  is  whether,  upon  all  the  facts,  con- 
struing the  evidence  most  favorably  to  plaintiff,  the  recovery  should 
be  reduced,  and,  if  so,  how  much.  The  contract  between  the  owner, 
Mendelsohn,  and  the  principal  contractor,  Jansen,  called  for  a  gross 
payment  of  $1,475,  payable  in  installments;  the  final  payment  when 
the  work  was  finished  being  $650.  Of  the  work  contracted  for,  a 
part,  of  the  value  of  $250,  was  done  by  a  contractor  other  than  Jan- 
sen, leaving  the  whole  amount  to  be  paid  to  the  latter  $1,225.  The 
owner  did  not  insist  upon  the  condition  as  to  payments,  but  paid  Jan- 
sen from  time  to  time,  so  that  prior  to  November  14th,  and  prior 
to  the  completion  of  the  work,  he  had  paid  all  but  $215  of  the  amount 
called  for  by  the  contract.  Plaintiff  had  furnished  materials  to  Jan- 
sen to  the  value  of  $400.79.  Section  7  of  the  Lien  Law  (Laws  1897, 
p.  517,  c.  418)  provides  that  payments  made  by  an  owner  prior  to 
the  time  when  by  the  terms  of  the  contract  the  payment  became  due, 
for  the  purpose  of  avoiding  the  provisions  of  the  lien  law,  shall  be 
ineffectual  as  against  the  lien  of  a  subcontractor.  This,  however,  on- 
.ly  forbids  collusive  advance  payments.  The  present  case  is  wholly 
devoid  of  evidence  to  show  that  Mendelsohn  ever  knew,  or  had  reason 
to  know,  before  November  12th  or  13th,  that  the  plaintiff  or  any  one 
else  had  a  claim  against  Jansen,  or  had  furnished  him  any  materials. 
The  plaintiff  produced  evidence  to  show,  and,  for  the  purpose  of  this 
appeal,  must  be  held  to  have  shown,  that  on  November  12th  or  13th 
the  owner  was  expressly  notified  of  plaintiff's  claim.  The  work  was 
apparently  not  then  finished,  and  certainly  the  architect  had  not  given 
a  final  certificate.  Any  payment  made  by  the  owner  after  this  notifica- 
tion, in  advance  of  the  time  of  payment  specified  in  the  contract, 
should  be  treated  as  made  for  the  purpose  of  avoiding  the  operation 
of  the  lien  law.  The  owner  did  so  pay,  on  November  14th,  $100.  It 
is  admitted  that  when  the  lien  was  filed  there  was  due  to  the  principal 
contractor  $115.  The  utmost  that  the  plaintiff  could  recover  against 
the  owner  was  $215.  The  alleged  statement  of  the  principal  contract- 
or and  the  owner  on  November  12th  or  13th  that  a  much  larger 
sum  was  then  due  is  of  no  importance,  if  true,  because  the  plaintiff, 
even  if  she  believed  it,  suffered  no  loss  by  relying  upon  it. 

The  recovery  should  be  reduced  to  the  sum  of  $227.90,  with  costs 
in  the  court  below,  and,  as  so  reduced,  be  affirmed,  without  costs  in 
this  court.    All  concur. 


EIMMBL  T.  INTERURBAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Term.    March  24,  1004.) 

1.  AcTioH  i»B  Personal  Injubt  by  Mabxied  Wokan— Ext«nt  of  Rscovsbt— 
Evidence— Admissibility. 

A  married  woman  living  wltb  ber  husband  can  recover  In  an  action  by 
her  for  personal  Injury  only  for  the  pain  and  safFerlng  endured,  render- 
ing Inadmissible  evidence  of  the  value  of  the  medical  serviceB  rendered  to 
her  by  reason  of  the  injury. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan. 
1 L  See  Husband  and  Wife,  toL  26,  Cent  Dig.  $  76& 
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Action  by  Frida  Kimmel  against  the  Interurban  Street  Railway 
Company.  From  a  judgment  Tor  plaintiff,  defendant  appeals.  Mod- 
ified. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Henry  W.  Goddard  and  William  E.  Weaver,  for  appellant. 
Jacob  Stone  Freedman,  for  respondent. 

BLANCHARD,  J.  The  plaintiff,  a  married  woman,  brought  this 
action  against  the  defendant  to  recover  damages  for  personal  in- 
juries, and  recovered  a  judgment  in  the  sum  of  $249,  besides  costs, 
amounting  to  the  sum  of  ^69.  The  pleadings  were  oral,  the  com- 
plaint asking  damages  for  personal  injuries,  and  the  answer  was  a 
general  dental.  Oh  demand  a  bill  of  particulars  was  served  by  the 
plaintiff,  and  in  that  she  set  forth  the  items  of  damages  as  follows: 

Doctor's  expeoae I  20 

Medicine   6 

Clothes  worn  by  the  plaintiff  and  being  torn 15 

Pain  and' Bofferlng « 209 

Total $240 

The  testimony  offered  on  the  part  of  the  plaintiff  established  a 
cause  of  action.  The  defendant  offered  no  testimony  whatever.  The 
plaintiff,  being  a  married  woman,  and  living  with  her  husband,  was 
entitled  to  recover  only  for  the  pain  and  suffering  she  had  endured. 
Becker  v.  Albany  Railway,  35  App.  Div.  46,  54  N.  Y.  Supp.  395. 
The  evidence  of  the  doctor  as  to  the  value  of  his  services  was  clearly 
incompetent  under  the  case  above  cited.  See,  also,  Sweeney  v.  Union 
Railway  Company,  31  Misc.  Rep.  472,  64  N.  Y.  Supp.  453,  decided  by 
this  court.  There  is  no  evidence  as  to  the  amount  paid  for  medicine, 
nor  is  there  any  as  to  the  value  of  the  clothes  worn  by  the  plaintiff 
at  the  time  of  uie  accident,  which  she  claims  in  her  bill  of  particulars 
were  torn. 

The  judgment  must  therefore  be  reduced  to  the  sum  of  $209,  and, 
as  so  redu^,  affirmed,  without  costs  of  this  appeal.    All  concur. 


GAROFALO  v.  PRIVIDI  et  aL 

(Supreme  Court,  Appellate  Term.    March  24, 1904.) 

BAiir— AonoR  AOAiHra  SuRErnsfr— Retubn  of  Shbbift— Corolttsivknebb. 
In  an  action  against  the  sureties  on  a  bail  bond,  a  return  of  "Not 
fonnd"  by  the  sheriff  is  conclnslve,  and  cannot  be  questioned  except  as  ex- 
pressly authorized  by  statute. 
Sake— Defenses— OrFEB  to  Sttskehdsb. 

Under  Code  Civ.  Proc.  §  599,  prescribing  the  defenaee  in  an  action  against 
the  sureties  on  a  ball  bond,  a  mere  offer  to  surrender  the  principal  In 
exoneration  after  the  surety's  time  to  answer  has  expired  is  unavailable. 
Sakb— Ajjottnt  of  JtiDOMENT— Penalty  of  Bono. 

In  an  action  on  a  ball  bond  for  the  sum  of  $500,  a  judgm^it  against  the 
•oretleB  for  a  stun  in  excess  of  such  penalty  was  erroneous. 
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4.   SaIIB— iLPPKAI.ABLB  OBDKBS. 

An  order  denying  a  motion  to  resettle  another  order  is  not  appealable. 
6.  Sake— New  TbiaI/— Resettxement  or  Obde&— Leave. 

Where  an  order  '  as  made,  denying  a  motion  tor  a  new  trial  on  the 
minutes,  It  waa  not  necessary  to  have  such  ord»  resettled,  so  as  to  give 
defendant  leave  to  apply  for  a  new  trial  on  grounds  other  than  those  men- 
tioned in  Code  Civ.  Proc.  §  999,  In  order  to  enable  defendant  to  make  such 
an  application  to  the  court  at  Special  Term. 

6.  Sake— New  Tbiai.. 

Where,  in  an  action  on  a  ball  bond,  the  sureties'  acts  In  attempting  to 
surrender  their  principal  in  execution  were  Insufficient,  the  fact  that  such 
acts  were  performed  on  the  advice  of  their  former  attorney  of  record  con- 
stituted no  ground  for  a  new  trial,  in  the  furtherance  of  Justice,  after  Judg- 
ment against  them  for  the  amount  of  the  bond. 

7.  Sakb— Denial  of  Motion— Oboundb—Habxless  Ebbob. 

Where  no  valid  ground  existed  on  which  sureties  on  a  ball  bond  could  be 
released  from  a  Judgment  against  them  if  a  motion  for  a  new  trial  was 
granted,  and,  tf  the  facts  alleged  by  them  were  true,  they  had  an  adequate 
remedy  against  the  sheriff,  the  denial  of  a  motion  for  a  new  trial  on  an 
erroneous  ground  was  harmless. 

Appeals  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Girolamo  ,GarofaIo  against  Joseph  Prividi  and  others. 
From  a  City  Court  judgment  in  favor  of  plaintiff,  and  frcxn  an  order 
denying  defendants'  motion  on  the  minutes  for  a  new  trial,  and  also 
from  an  order  denying  defendants'  motion  for  a  resettlement  of  the 
order  first  mentioned,  and  from  an  order  of  the  Special  Term  of  the 
City  Court  denying  defendant's  motion  for  a  new  trial'  made  on  affida- 
vits and  a  case  made,  settled,  and  signed,  defendants  ai^>eal.  Judg- 
ment modified.  Order  denying  new  trial  affirmed.  Appeal  from  or- 
der densring  motion  for  resettlement  dismissed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BI^NCH- 
ARD,  JJ. 

Charles  W.  Dayton  and  Joseph  E.  BuUen,  for  appellants. 
Palmieri  &  Wechsler,  for  respondent. 

FREEDMAN,  P.  J.  This  action  is  brought  on  an  tmdertaking 
given  by  the  defendant  Prividi,  as  principal,  and  the  defendants  Boz- 
zufii  and  Rafanelli,  as  sureties,  in  the  sum  of  $500,  conditioned  that  the 
defendant  Prividi  should  at  ail  times  render  himself  amenable  to  any 
mandate  which  might  be  issued  to  enforce  final  judgment  in  an  action 
to  recover  damages  for  a  personal  injury  brought  against  said  PrividL 
By  their  answer  the  defendants  deny  the  allegations  of  the  complaint 
that  Prividi  did  not  render  himself  amenable  to  the  mandate  issued  to 
enforce  the  final  judgment,  and  aver  that  said  Prividi  has  always  been 
continuously  in  the  county  of  New  York ;  that  the  sheriff  did  not  use 
due  diligence  to  find  him;  that  no  demand  was  made  upon  the  sureties 
to  produce  him;  that  said  sureties  have  at  all  times  been  ready  and 
able  to  produce  him ;  and  that  on  or  about  October  12,  1903,  two  days 
after  the  ccwnmencement  of  the  action,  they  took  him  to  the  sheriff 
and  offered  to  give  him  up.  On  the  trial,  all  evidence  offered  by  the 
defendants  in  support  of  the  allegations  of  their  answer  and  their  de- 
nial of  the  allegations  of  the  ccnnplaint  above  referred  to  was  excluded 
under  exceptions  taken  by  the  defendants,  the  trial  justice  holding  the 
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1  of  the  sheriflf  to  the  execution  a^inst  the  property  and  the  per- 
il Prividi,  after  having  been  received  in  evidence,  to  be  conclu- 
and  a  verdict  was  directed  against  the  defendants  for  the  amount 
;  judgment  recovered  against  Prividi,  namely,  $634.92,  to  which 
ion  exception  was  also  taken. 

E  ruling  holding  the  return  of  the  sheriff  conclusive  was  correct, 
i  there  are  some  cases  in  which  the  return  of  the  sheriff  is  pre- 
tive  evidence  only  of  the  facts  therein  stated,  yet,  in  an  action 
St  bail  who  had  undertaken  that  the  defendant  would  at  all  times 
r  himself  amenable  to  the  process  of  the  court,  for  a  breach  of 
undertaking,  the  clear  weight  of  authority  in  this  state  is  that 
;tum  of  the  sheriff,  "Not  found,"  cannot  be  questicmed,  except 
ecially  authorized  by  statute.  Bradley  &  Bissell  v.  Bishop,  7 
'•  353 ;  Cozine  v.  Walter,  55  N.  Y.  304 ;  Hissong  v.  Hart,  39  N. 
iper.  Ct.  411;   Denny  v.  Blumenthal  (City  Ct.  N.  Y.)  28  N.  Y. 

744. 

i  defenses  available  in  an  action  against  bail  are  now  prescribed 
ction  599  of  the  Code  of  Civil  Procedure,  and  no  such  defense 
;hown.  So  the  bail  may  surrender  the  defendant  in  their  own 
Tation  before  the  expiration  of  their  time  to  answer,  as  matter 
fht,  but  the  surrender  must  be  made  as  prescribed  by  sections 
nd  592  of  the  Code  of  Civil  Procedure.  At  a  later  stage  of  the 
:he  court,  in  the  exercise  of  a  wise  discretion,  and  for  sufficient 

shown,  may  permit  a  surrender  upon  terms.  But  a  surrender 
be  completed,  and  then  pleaded  as  a  partial  defense.  No  surren- 
^as  pleaded  or  shown.    A  mere  offer  "to  give  him  up"  is  not 

:h. 

on  -the  whole  case,  the  plaintiff  was  entitled  to  the  direction  of  a 
;t,  but  it  was  erroneous  to  direct  a  verdict  for  a  sum  exceeding 
Tiount  of  the  undertaking,  which  was  for  the  sum  of  $500,  and 
idgment  must  be  modified  by  reducing  the  amount  of  it  accord- 
This  disposes  of  the  appeal  from  the  judgment,  and  from  the 
denying  defendants'  motion  for  a  new  trial,  made  upon  the  min- 
if  the  trial  judge. 

;  defendants  subsequently  moved  before  the  trial  judge  for  a 
lement  of  the  said  order  by  adding  at  the  end  thereof  the  follow- 
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tbont  prejadlce,  however,  to  any  application  which  the  defendants  may 
to  this  court,  at  a  Special  Term  thereof,  for  an  order  setting  aside  the 
t  and  granting  a  new  trial  upon  grounds  other  than  those  mentioned  In 
I  999  of  the  Code  of  Civil  Procedure." 

:  motion  for  a  resettlement  was  denied,  and  from  the  order  of 
[  the  defendants  appealed.    This  appeal  is  without  merit    An 

denying  a  motion  to  resettle  another  order  is  not  appealable, 
lam  Mfg.  Co.  v.  Brady,  67  App.  Div.  102,  73  N.  Y.  Supp.  540.; 
V.  Gilman,  87  App.  Div.  248,  84  N.  Y.  Supp.  279.  Moreover,  if 
efendants,  upon  sufficient  affidavits,  and  a  case  reguliarly  made 
ettled,  could  present  an  application  to  the  court  at  Special  Term 

new  trial  upon  grounds  other  than  those  mentioned  in  section 
f  the  Code  of  Civil  Procedure,  which  appealed  to  the  exercise  of 
scretion  of  the  court,  it  was  not  necessary  to  obtain  leave  for  that 
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purpose  in  the  wder  sought  to  have  resettled.  The  appeal  from  the 
order  denying  motion  for  resettlement  should  therefore  be  dismissed. 

Finally  the  defendants,  upon  affidavits  and  a  case  regularly  made, 
settled,  and  filed,  and  the  orders  above  referred  .to,  and  all  the  papers 
on  which  said  orders  were  made,  moved  at  the  Special  Term  of  the 
City  Court— 

"For  an  order  Betting  aside  the  verdict  herein,  and  for  a  new  trial,  on  the 
ground  that  the  same  has  resulted  in  an  Injustice,  and  that,  in  the  fnrthaance 
of  Justice,  a  new  trial  should  be  granted ;  that,  In  case  said  new  trial  is  or- 
dered, the  defendants  may  have  leave  of  this  court  to  renew  their  motion  for  an 
extension  of  time  within  which  to  surrender  their  bail  in  exoneration ;  that,  in 
case  said  permission  is  granted,  said  motion  for  lenve  to  surrender  may  be 
deemed  to  be  made  upon  the  papers  recited  In  this  notice  of  motion,  to  the  end 
that  upon  making  such  surrender,  the  defendants  may  then  make  applicatioD 
to  this  court  for  their  exoneration,  and  for  permission  to  serve  a  snpplemeotal 
and  amended  answer  setting  up  such  surrender  and  exoneration ;  and  that  the 
defendants  may  have  snch  other  and  further  relief  as  may  be  Just,  together 
with  the  costs  of  the  motion." 

This  motion  was  denied,  and  the  defendants  appealed.  The  denial 
of  the  motion  proceeded  upon  the  sole  ground,  which  was  recited  in 
the  order  entered  thereon,  that  the  order  of  the  trial  judge  refusing  a 
resettlement  so  as  to  grant  leave  as  above  stated  precluded  the  making 
of  the  motion.  The  ground  thus  assigned  was  clearly  erroneous,  as 
already  indicated.  Ordinarily  this  would  require  that  the  order  be 
reversed,  and  the  motion  remanded  to  the  court  below  for  a  determi- 
nation upon  its  merits.  But  in  the  present  case  such  disposition 
would  be  fruitless.  The  point  that  the  defendants  should  be  permitted 
to  contradict  the  return  of  the  sheriff  has  been  repeatedly  and  correctly 
determined  against  the  defendants,  and  that,  in  what  they  did  and 
omitted  to  do,  they  acted  under  and  relied  upon  the  advice  of  their 
former  attorney  of  record,  constitutes  no  ground  for  a  new  trial. 
The  avowed  object  of  the  motion  is  to  set  aside  the  judgment  for  the 
purpose  of  making  a  motion  to  surrender  the  principal  and  exonerate 
the  bail.  In  opposition  to  that,  the  plaintiff,  among  other  things, 
showed  that  during  the  pendency  of  the  action  the  defendants  did 
move  for  an  extension  of  time  in  which  to  make  due  legal  surrender 
in  exoneration  of  the  bail,  that  said  motion  was  denied,  that  no  appeal 
was  taken  irom  the  order  of  denial,  and  that  leave  to  renew  was  not 
given.  It  thus  appearing  that  no  valid  ground  exists  upon  which  the 
defendants  could  be  relieved  if  the  motion  for  a  new  trial  were  re- 
manded, the  order  last  considered  should  be  affirmed,  especially  as  the 
defendants,  if  their  claim  is  true,  have  a  complete  smd  adequate  remedy 
against  the  sheriff. 

For  the  foregoing  reasons,  the  judgment  should  be  modified  by  re- 
ducing the  amount  of  the  recovery  to  the  sum  of  $500,  with  interest 
and  the  costs  in  the  court  below,  and,  as  thus  modified,  affirmed,  with- 
out costs  of  the  appeal.  The  order  denying  motion  for  a  new  trial 
upon  a  case  and  affidavits  should  be  modified  by  striking  out  therefrom 
the  gpround  upon  which  it  purports  to  have  been  made;  and,  as  thus 
modified,  it  should  be  affirmed,  without  costs  of  the  appeal.  The  ap- 
peal from  the  order  denying  motion  for  resettlement  should  be  dis- 
missed, with  costs  and  disbursements.    All  concur. 
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MANEELX  T.  MAYERS  et  al.  (two  caaes). 
(Supreme  Court,  Appellate  Term.    Marcb  24,  1901) 

BTNEBSHIP— PBOCESB— SEBVICB  ON  PABTNEB.  *  •• 

Where  premises  were  leased  to  a  firm,  and  summona  In  dispossession  _         -'.,.'• 

proceedings  was  served  on  one  of  the  partners,  who  appeared  and  con-  ,      -■.         >- 

ented  to  the  issnance  of  a  warrant  of  dispossession,  the  aerrlce  was 
indlng  on  the  firm. 
ME— Stat.  '•.*•••' 

Code  Civ.  Proc.  {  2254,  specifying  cases  In  which  a  stay  of  a  dispossession  •  .  .  . 

rarrant  must  be  granted,  has  reference  only  to  the  Issuance  of  a  warrant,  .        ••  ^ 

nd  does  not  authorize  a  stay  of  the  execution  of  a  warrant  after  its  Is-  |-    \  ' .  -   'J' 

nance. 
ME— Opekiko  HxrAXwr. 

Where  a  member  of  a  firm  properly  served  In  dispossession  proceedings  ,    -      .    -    -  ^ 

gainst  the  firm  appeared  and  consented  to  the  Issuance  of  a  warrant  of  •.*'-"  ■     ■ 

ispoesesslon,  a  final  order  entered  in  favor  of  the  landlord  for  the  pos-  , .  -  ■^' :  .    -/  ' 

ession  of  the  premises  was  not  entered  by  the  tenant's  default,  so  as  to  ,1       ."•      .  -  .   ' 

utborize  the  court  to  vacate  it  under  Municipal  Court  Act,  8  253  (Laws  '■   -       *       . ' 

902,  p.  1562,  c.  580),  providing  that  the  court  in  a  district  In  which  a  de-  '•••••,•.*     ^ 

ault  is  taken  in  an  action  or  summary  proceeding  may  at  any  time  open  '■'■•  -  .    *_^.' 

ucb  default,  and  set  aside  or  modify  the  final  order.  .'  '     i    .   :         .> 

UE—MuniciPAi.  Comi— Appealable  Obdebs.  %S  ■  .■'   "'•'•* 

A  Municipal  Court  order  setting  aside  a  final  order  for  possession  in  4^^'v^  ; 

avor  of  a  landlord,  recalling  a  dispossession  warrant,  and  an  order  deny-  .'  '  '•'.-     •  " 

Qg  .the  landlord's  motion  to  open  his  subsequent  default  for  failure  to  ap-  '      '      '  ^ 

«ar  and  try  the  cause,  are  not  appealable  under  Municipal  Court  Act  ."*  .  ; 

8  253-257  (Laws  1902,  pp.  1562,  1563,  c.  580),  not  being  expressly  enu-  ♦■''       .";*   ^i 

aerated  therein.  ,.       -  * 

)peals  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth  •."■ 

ict 

:tion  by  Andrew  Maneely  against  Adolph  Mayers  and  another.  •  ••     ^ 

a  two  orders  of  the  New  York  City  Municipal  (!;ourt,  plaintiff  ap-  '  ••  .  - 

1.    Dismissed.  '     ' 

•gued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH-  ■     -     ■    . 

).  JJ. 

A.  Rogers,  for  appellant.  ' 

Marks,  for  respondents.  •         .  -       " 

]^OTT,  J.    This  was  a  dispossess  proceeding  instituted  by  the  ,  ., 

itiff,  as  landlord,  against  the  defendants,  as  tenants,  for  nonpay-  •   ^ 

t  of  rent.  There  are  two  appeals  by  the  landlord  herein — one  from 
rder  which  purports  to  open  an  alleged  default  of  the  tenants,  set- 
aside  a  warrant  of  dispossession,  focing  the  time  for  the  trial  of 

ssues  upon  October  23,  1903,  giving  the  tenants  until  that  time  to  ,       .  ' 

the  rent  for  the  month  of  October,  1903,  and  directing  the  marshal  '  - 

rhom  the  warrant  of  dispossession  had  been  delivered  to  return  ^  '  •  '  ' 

same  unexecuted.  The  second  appeal  is  from  an  order  denying 
landlord's  motion  to  allow  him  to  submit  further  testimony.    Both  '    -    . 

als  are  submitted  together,  and  the  material  facts  necessary  to  be 

idered  in  determining  them  are  as  follows :    The  defendants  here-  ~    .-      • 

'ere  partners,  and  made  a  written  lease  with  the  plaintiff,  as  land- 
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lord,  for  certain  premises  sittiate  in  this  city,  at  the  monthly  rental  of 
$250  per  month,  payable  in  advance.  They  went  into  possession  of 
the  demised  premises  on  May  i,  1903,  and  paid  the  rent  up  to  Septem- 
ber 1st  without  trouble.  The  September  rent  not  being  paid,  the 
landlord  instituted  summary  proceedings,  and,  the  rent  b^ng  paid  into 
court,  those  proceedings  terminated.  It  seems  that  negotiations  were 
in  progress  between  the  defendants  looking  to  a  dissolutic»i  of  the 
partnership,  and  that  a  difference  had  arisen  between  them  as  to  which 
should  retain  the  lease.  On  October  6,  1903,  the  rent  for  that  month 
not  having  been  paid,  the  landlord  again  mstituted  summary  proceed- 
ings, and  a  summcms  was  issued  returnable  October  9,  1903.  On  that 
day  Mayers,  one  of  the  defendants,  appeared  in  court  and  consented 
to  the  issuing  of  a  warrant  of  dispossession,  but  asked  for  and  ob- 
tained until  October  12th  in  which  to  vacate  the  premises.  Subse- 
?uently  a  further  extension  until  October  15th  was  granted,  and  upon 
)ctober  isth  a  final  order  was  entered  awarding  the  landlord  posses-' 
sion  of  the  premises,  and  a  warrant  of  dispossession  was  thereupon 
issued,  and  placed  in  the  hands  of  a  marshal.  The  process  in  these 
proceedings  was  served  upon  Mayers,  one  of  the  partners,  but  does 
not  seem  to  have  been  served  upon  Pomeranz,  tiie  other  defendant 
Whether  or  not  Praneranz  ever  had  knowledge  of  the  institution  and 
pendency  of  the  proceedings  until  October  15,  1903,  is  disputed,  he 
claiming  that  he  had  no  such  knowledge,  and  Mayers  claiming  that 
he  did.  The  marshal,  on  October  15,  1903,  executed  the  warrant,  and 
placed  the  landlord  in  possession  of  the  demised  premises,  and  he  im- 
mediately relet  them  to  one  De  Coursey,  who  entered  into  possession. 
On  the  same  day  Pomeranz,  claiming  that  he  had  never  been  served 
with  process,  and  had  no  knowledge  of  the  summary  proceedings,  ob- 
tained an  order  requiring  the  landlord  to  show  cause,  returnable  Oc- 
tober 17,  1903,  and  upon  the  return  of  that  order  the  order  appealed 
from  herein  was  granted,  and  the  hearing  set  down  for  Octc^er  23, 
190^.  Subsequently  the  tenant,  Pomeranz.  paid  the  rent  due  October 
ist  mto  court.  The  rent  having  been  paid  into  court,  the  trial  court, 
evidently  deeming  that  the  execution  of  the  warrant  was  a  question 
to  be  considered,  set  the  hearing  down  for  November  11,  1903,  for 
the  purpose  of  taking  testimony  upon  that  question.  Upon  the  last- 
named  day  the  landlord's  attorney  failed  to  appear.  Frcwn  an  order 
denying  a  motion  to  open  his  default  the  landlord  appealed,  being  the 
second  appeal  herein. 

The  application  of  the  defendant  Pomeranz  was  to  open  "the  default 
of  the  tenants"  and  to  set  aside  the  final  order  awarding  possession  of 
the  premises  to  the  landlord.  The  jurisdiction  of  the  Municipal  Court 
in  summary  proceedings  is  based  upon  section  i,  subd.  12,  Municipal 
Court  Act  (Laws  1902,  p.  1488,  c.  580).  Under  this  provision  jurisdic- 
tion is  conferred  in  "summary  proceedings  under  title  2,  of  chapter  17, 
of  the  Code  of  Civil  Procedure,  to  recover  possession  of  real  prc^erty," 
etc.  Cohen  v.  Melle  (Sup.)  86  N.  Y.  Supp.  514.  These  sections  of 
the  Code  of  Civil  Procedure  are  sections  2231  to  2265,  inclusive. 
These  proceedings  are  purely  statutory,  and  the  statute  must  be  strictly 
followed.  They  consist  of  various  steps.  Section  2249  provides  that 
a  judge  or  justice  "must  make  a  final  order,"  section  2251  provides  that 
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he  "must  thereupon  issue  a  warrant,"  and  section  2354  provides  in 
what  cases  a  stay  of  such  warrant  must  be  had;  but  such  stay  has 
reference  to  the  issuance  of  a  warrant,  and  has  no  reference  to  a  stay 
of  the  execution  of  a  warrant  itself  after  issuance. 

Perhaps  we  need  not  consider  the  question  as  to  whether  or  not,  tlie 
warrant  in  this  case  having  been  actually  issued  (which  act  annuls  the 
lease  and  terminated  the  relation  of  landlord  and  tenant — section  2253), 
the  court  below  had  any  authority  to  stay  its  execution,  or  set  it  aside, 
for  the  reason  that  it  is  clear  that  the  court  had  no  power  to  make 
the  order  opening  the  alleged  "tenants'  default."  Concededly,  the 
only  authority  for  the  making  of  the  order  appealed  from  lies  in  the 
pronsions  of  section  253  of  the  Municipal  Court  Act  (Laws  1902,  p. 
1562,  c.  580).    That  section  is  as  follows : 

nrbe  court  In  a  district  In  whlcb  a  default  Is  taken,  In  an  action  or  Bnm- 
mary  proceeding,  may  at  any  time  •  •  •  open  snch  default,  and  set  aside, 
vacate  or  modify  any  judgment,  final  order,"  eta 

In  the  case  at  bar  there  was  no  default.  The  defendants  were  part- 
ners in  business.  They  held  the  lease  as  such  partners.  One  of  them 
was  previously  served,  and  appeared  and  admitted  the  allegations  of 
the  petition,  or  offered  no  defense,  merely  obtained  time  in  which  to 
vacate  the  premises.  Service  upon  one  partner  is  sufficient  Pom- 
eranz  at  least  knew  that  the  rent  was  due  October  i,  1903,  arid  he 
could  have  preserved  any  rights  under  the  lease  that  he  desired  to  re- 
tain by  paying  the  rent  so  due.  "In  an  action  against  joint  debtors 
service  of  summons  on  one  authorizes  judgment  against  all,  *  •  * 
although  the  other  defendants  are  not  served,  and  do  not  appear  in  the 
action."  Yerkes  v.  McFadden,  141  N.  Y.  136,  36  N.  E.  7.  In  the  case 
of  Ludwig  v.  Lazarus,  10  App.  Div.  62,  41  N.  Y.  Supp.  773,  it  was 
expressly  held  that  service  of  process  in  summary  proceedings  to  dis- 
possess tenants  upon  one  member  of  a  firm  was  sufficient  to  confer 
jurisdiction  upon  the  magistrate  to  entertain  the  proceedings  and  to 
issue  the  final  warrant.  It  follows  that  the  tenant  Pomeranz  had  no 
standing  in  court  to  apply  for  an  order  to  open  a  default  that  did  not 
ejdst,  and  that  the  court  below  had  no  authority  to  make  the  order  ap- 
pealed from,  and  the  proceedings  on  the  part  of  the  justice  subsequent 
to  the  issuance  of  the  warrant  were  without  jurisdiction.  We  must 
hold,  however,  that  the  appellant  herein  is  without  standing  in  this 
court  The  orders  appealed  frcnn  are  not  among  those  specified  in  the 
Municipal  Court  Act,  from  which  appeals  may  be  taken  (Leavitt  v. 
Katzoff  [Sup.]  86  N.  Y.  Suj^.  495),  and  the  appeals  must  be  dismissed ; 
but,  as  both  parties  are  in  error  as  to  their  practice,  costs  should  not 
be  granted  to  either  party. 

Appeals  dismissed,  vnthout  costs.    All  concur. 
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KLINKER  et  AL  T.  OUOOENHEIMEa. 

iSuprone  Court,  Appellate  Term.    Marcb  24,  1904) 

1.  Landix>bd  and  Tkhaht— LiABn-mr  pok  Bent— Defenses— Eviction. 

Eviction,  to  constitute  a  valid  defense  to  a  landlord's  claim  for  rent, 
must  take  place  before  the  rent  falls  dne. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District 

Action  by  William  H.  Klinker  and  Louis  Stahl  against  Adelaide 
£.  Guggenheimer.  From  a  judgment  for  defendant,  plaintiffs  appeal. 
Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Frank  Herwig,  for  appellants. 
Charles  E.  Le  Barbier,  for  respondent 

BLANCHARD,  J.  The  plaintiffs  and  defendant  entered  into  a 
written  agreement,  whereby  the  plaintiffs  rented  to  the  defendant  cer- 
tain premises  owned  by  the  plaintiffs  in  the  city  of  New  York.  The 
term  of  the  lease  was  ii  months  from  the  15th  day  of  November, 
1903,  at  a  monthly  rental  of  $45,  payable  in  advance.  The  defendant 
took  possession  of  the  premises  pursuant  to  the  lease,  and  left  them 
on  the  morning  of  the  i6th  of  January,  1904,  after  having  paid  two 
months'  rent,  claiming  an  eviction  on  account  of  cold  and  annoyance. 
She  did  not  return  the  keys  until  several  days  thereafter. 

This  action  was  brought  to  recover  the  monthly  rent  of  $45,  w^hich 
became  due  under  the  lease  on  January  15,  1904.  The  defendant 
alleged  an  eviction,  and  offered  proof  in  support  of  her  contention, 
and  the  court  below  gave  judgment  in  her  favor,  from  which  judg- 
ment plaintiffs  appeal^. 

It  is  not  disputed  that  the  rent  sued  for  became  due  on  the  15th 
day  of  January,  1904;  that  on  that  day  the  defendant  was  in  posses- 
sion of  the  premises;  that  she  did  not  move  out  of  them  until  the 
i6th  day  of  January,  1904,  and  kept  the  keys  of  the  premises  several 
days  thereafter.  It  thus  appears  beyond  question  that  the  rent  for 
which  the  action  was  brought  became  due  before  the  defendant  was 
evicted.  It  is  the  well-settled  law  of  this  state  that,  in  order  to  make 
eviction  a  valid  defense  against  a  landlord's  claim  for  rent,  it  must 
take  place  before  the  rent  falls  due.  In  the  case  of  Giles  v.  Corn- 
stock,  4  N.  Y.  270-275,  S3  Am.  Dec.  374,  the  court  says:  "The  doc- 
trine everywhere  running  through  the  books  is  that,  to  render  evic- 
tion from  the  premises  a  valid  defense,  it  must  have  taken  place  be- 
fore the  rent  oecame  due."  In  the  case  of  Gugd  v.  Isaacs,  21  App. 
Div.  503,  48  N.  Y.  Supp.  594,  Mr.  Justice  Van  Bnmt  writing  (after 
citing  Giles  v.  Comstock,  supra),  says:  "The  rule  is  distincfiy  laid 
down  that,  to  bar  an  action  for  rent,  the  eviction  must  take  place  be- 
fore the  rent  becomes  due.  *  *  *"  The  question  is  as  stated  in 
that  case,  "When  did  the  rent  become  due  and  the  right  of  action 

T 1.  See  LandlM'd  and  Tenant,  vol.  32,  Cent  Dig.  {  787. 
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arise?"  This  case  does  not  come  within  the  rule  laid  down  in  the 
case  of  O'Gorman  v.  Harby,  i8  Misc.  Rep.  228,  41  N.  Y.  Supp.  521, 
cited  by  the  defendant,  as  no  counterclaim  for  the  value  of  the  premises 
after  removal  was  pleaded,  nor  was  there  any  proof  offered  in  sup- 
port of  such  counterclaim. 

Judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellants  to  abide  the  event    All  concur. 


JENNINGS  T.  CABLUCCI  et  aL 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

L  NKOonABUE  InnBUMSRTft— Statutb— Bona  Fidb  Holobb  aitb  Matubitt 
—Defenses. 

The  Negotiable  InstrnmentB  Law,  i  07  (Laws  1897,  p.  732,  c.  612),  pro- 
vides ttaat  In  the  hands  of  any  holder  other  than  a  holder  In  due  course 
a  negotiable  InBtrument  Is  subject  to  the  same  defenses  as  If  it  were  non- 
negotiable,  but  that  the  holder  who  darives  his  title  from  a  holder  in  due 
course,  and  who  Is  not  himself  a  party  to  any  fraud  or  Illegality  affecting 
the  instrument,  has  all  the  rights  of  such  former  holder  In  respect  of  all 
parties  prior  to  the  latter.  Held,  that  where  a  note  was  indorsed  by  the 
payee  to  another  and  by  three  successive  holders  before  it  was  acquired  by 
plaintiff,  and  the  indorser  to  plaintiff  was  a  bona  flde  bolder  of  the  note, 
and  transferred  it  for  value,  after  maturity,  to  the  plaintiff,  defenses  avail- 
able as  between  the  original  parties  were  not  available  against  plaintiff. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Clarkson  Jennings  against  Frederick  Carlucci  and  an- 
other. From  a  juc^ment  for  plaintiff  and  an  order  denying  a  motion 
for  new  trial,  defendants  appeal.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BUVNCH- 
AKD,]J. 

Menken  Bros.,  for  appellants. 

Otto  Droege,  for  respondent! 

BLANCHARD,  J.  This  acticm  was  brought  to  recover  the  amount 
due  on  a  promissory  note  made  by  the  defendant  Gagpano  to  one 
Bell,  and  indorsed  by  the  defendant  Carlucci  and  as  so  indorsed  deliv- 
ered to  said  Bell.  The  note  was  thereafter  indorsed  by  Bell,  without 
recourse,  to  A.  Lambertti,  who  indorsed  it  to  P.  J.  Lambertti,  who  in- 
dorsed it  to  Di  Lorenzo.  The  evidence  established  the  facts  that  Di 
Lorenzo  was  a  bona  fide  holder  of  the  said  note ;  that  he  acquired  it 
in  due  course,  and  for  value,  before  maturity;  that  he  transferred  it 
for  value,  after  maturity,  to  the  plaintiff.  The  defendants,  by  their 
answers,  interposed  certain  defenses  which  might  have  been  available 
as  between  the  original  parties  to  the  note.  But  Di  Lorenzo,  being 
a  bona  fide  holder  of  the  said  note  in  due  course,  and  for  value,  took 
the  note  without  any  infirmitv  attaching  thereto,  and  his  title  to  it  ap- 
pears to  have  been  perfect  The  same  title  passed  to  the  plaintiff  upon 
the  transfer  of  the  note  to  him  by  Di  Lorenzo  for  value.     Neg.  Inst 

1 1.  See  Bills  and  Notes,  vol.  7,  Cent  Dig.  g  938. 
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Law.  §  97  (Laws  1897,  P-  732.  c.  612);  Weems  v.  Shaughnessy,  70 
Hun,  175,  24  N.  Y.  Supp.  271.  The  exceptions  of  the  defendants  are 
without  merit. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


LACHENBRUCH  v.  CDSHMAN  et  aL 
(Sapreme  Court,  Appellate  Term.    March  24, 1904^) 

1.  Nkolioence  of  Sebtakt— iHjTBixa  TO  Thibd  Pebsons— Pucadirg — ^Bnx  or 

PABTICDI.AB8. 

In  an  action  for  Injuries  to  a  person  by  being  struck  by  a  wagon  driven 
by  one  of  defendants'  servants,  defendants  were  entitled  to  a  bill  of  par- 
ticulars showing  which  of  their  wagons  and  drivas  wtse  concerned  in  the 
accident,  a  description  of  the  wagon  and  the  horse  or  horses  as  near  as 
possible,  together  with  the  injuries  which  plalntifr  claims  to  be  permanent 

2.  Sake— Motion  to  Mass  Mobs  Dbfintte  and  Cebtain. 

Where  the  injuries  sued  for  were  indefinitely  stated,  defendants'  remedy 
was  by  motion  to  make  the  complaint  more  definite  and  certain,  or  by  ap- 
plication for  a  physical  examination,  and  not  by  motion  for  a  bill  of  par- 
ticulars. 
8.  Sake— Rate  or  Speed. 

In  an  action  for  Injuries  to  plaintiff  by  being  struck  by  a  wagon  driven 
by  defendants'  servant,  the  rate  of  speed  of  the  wagon  is  a  matter  of  eri- 
doice,  and  need  not  be  pleaded. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Actiwi  by  Hugo  Lachenbruch  against  Lewis  Cushman  and  another. 
Frcttn  an  order  of  the  City  Court  granting  a  moticHi  for  a  bill  of  particu- 
lars, defendants  appeal.     Modified. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Clarence  D.  W.  Rogers,  for  appellants. 
Abraham  Oberstein,  for  respondent.  ■ 

SCOTT,  J.  The  defendants  are  entitled  to  fuller  particulars  than 
the  order  appealed  from  gives  them,  but  are  by  no  means  entitled  to 
all  they  ask.  They  should  have  such  information  as  will  enable  them 
to  ascertain  which  of  their  wagons  and  drivers  were  concerned  in  the 
accident,  and  otherwise  to  be  protected  against  surprises  at  the  trial. 
To  this  end  they  should  be  apprised  of  the  exact  time  and  place  at 
which  the  accident  is  alleged  to  have  occurred,  and  should  be  given, 
so  nearly  as  the  plaintiff  can  give  it,  a  description  of  the  wagon  and 
horse  or  horses.  If  the  plaintiff  is  unable  for  any  reason  to  give  a  full 
description,  he  should  give  as  complete  a  description  as  possible,  and 
explain  by  affidavit  why  he  cannot  be  more  precise.  If  the  accident 
really  occurred  as  alleged,  the  plaintiff  should  have  no  difficulty  in 
giving  these  particulars.  The  plaintiff  should  also  state  what  injuries 
are  claimed  to  be  permanent.  The  plaintiff  should  not  be  required  to 
enumerate  his  other  injuries,  although  the  statement  respecting  them 
in  the  complaint  is  exceedingly  broad  and  indefinite.  The  defendants' 
remedy  is  a  motion  to  make  the  complaint  more  definite  and  certain, 
or  an  amplication  for  a  physical  examination.    English  v.  Westchester 
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Co.,  69  App.  Div.  576,  75  N.  Y.  Supp.  45.  The  allegations  of 
mplaint  concerning  the  acts  charged  as  constituting  negligence 
lite  specific,  and  no  further  particulars  should  be  ordered  in  re-  ^  ■ 

thereto.     The  rate  of  speed  at  which  the  wagon  was  traveling  is  <  - 

ter  of  evidence.    In  the  regards  mentioned  the  order  appealed 
should  be  modified,  and,  as  modified,  affirmed,  without  costs, 
ier  modified,  as  indicated,  and,  as  modified,  affirmed  without  costs, 
ncur.  .  1 


«» 


''  - :   *  •-. 


.ITT  &  CASUALTY  CO.  OF  NEW  YORK  v.  WENDELL  ft  EVANS  CO. 

(Supreme  Court,  Appellate  Term.    March  24, 1904.) 
EifNirT  Irscbarck  —  Pbeuiuus  —  iNSPEcnoR  or  Books  — Extent  or 

OHT.  '  .  >^'  K  _      -f 

(Vhere  defendant  affirmed  the  truthfulness  of  the  statement  furnished  .    •* 

plaintiff  on  which  the  premiums  for  Indemnity  policies  should  be  cal- 
iated,  and  offered  plaintiff's  accountant  full  opportunity  to  Inspect  its 
lebooks  constituting  the  original  entry  showing  the  wages  paid  to  Its 
ploy^s  in  detail,  and  Its  bookkeeper  positively  testified  that  the  other 
}k8  which  plaintiff  sought  to  examine  did  not  contain  detailed  entries 
the  amounts  paid  employes,  and  plaintiff  did  not  show  the  Information  ^3' '  •  ''  ' 

had  received  which  had  caused  it  to  doubt  the  accuracy  of  defendant's  •  ^^  '^- 

.tement,  nor  aver  any  fact  tending  to  show  tliat  any  information  could  ■'•-«.' 

obtained  from  the  other  books  which  would  not  appear  from  the  time-  .•        *     - 

>ks,  plaintiff  was  not  entitled  to  an  order  for  the  inspection  of  the  ' .  ^       ''    w 

Ler  books,  though  entitled  to  an  inspection  to  determine  the  wages  .       ■      in' 

nally  paid  by  defendant 

eal  frcwn  City  Court  of  New  York,  Special  Term.  •     ' " 

on  by  the  Fidelity  &  Casualty  Company  of  New  York  against 

endell  &  Evans  Company.     From  an  order  granting  insufficient  '  ■  1 

plaintiff  appeals.    Affirmed.  -     • .  -  ' 

ued  before  FREEDMAN,  P.  T.,  and  SCOTT  and  BLANCH- 

JJ.  •        •' 

al  &  Carrere  (Charles  C.  Nadal  and  William  D.  Stiger,  of  coun- 

•r  appellant  ^  „ 

cer  &  Aaron  (Loren  D.  Wood,  of  counsel),  for  respondent 

#  _  -  ,  * 

)TT,  J.    The  case  of  the  Fidelity  &  Casualty  Company  v.  Sea-  ••  ■"• 

79  App.  Div.  614,  80  N.  Y.  Supp.  277,  is  authority  for  the  propo-  '  -^ 

that  under  certain  circumstances  an  order  such  as  the  plaintiff 

for  in  this  action  should  be  granted.    But  it  is  also  authority 

;  furtlier  proposition  that  such  an  order  should  only  be  made  to 

to  an  inspection  of  the  books  necessary  to  determine  the  wages      .  '         , ..    ' 

y  paid,  and  that  the  books  of  original  entry  in  which  are  entered  ^         ',  .  • 

yments  made  to  employes  were  the  only  books  which  the  plain- 

^titled  to  inspect    In  that  case  the  defendant  did  not  deny  that  ..  •       ' 

tements  made  by  it  as  to  wages  paid  were  untrue,  and  refused  ■ 

nit  any  examination  whatever  of  any  of  its  books.     In  the  pres- 

•e  the  defendant  distinctly  affirms  tfie  truthfulness  of  the  state-  "      !.. 

furnished  to  plaintiff  upon  which  the  premiums  were  calculated.  ^     ••  .^ 

offered  to  plaintiff's  accountant  full  opportunity  to  inspect  the  ''    • 

ant's  timebooks,  which  are  said  to  be  the  books  of  original  entry  .  ~  •    . 
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showing  the  wages  paid  to  its  employes  in  detail.  The  defendant's 
bookkeeper  swears  positively  that  tiie  other  books  which  the  plaintiff 
seeks  to  examine  will  not  give  the  information  desired,  and  do  not  con- 
tain detailed  entries  of  the  amounts  paid  employes.  The  plaintiff  does 
not  show  what  information  it  has  received  which  has  caused  it  to  doubt 
the  accuracy  of  defendant's  statements,  and  does  not  state  any  fact 
showing  or  tending  to  show  that  any  information  can  be  obtained  f rtxn 
the  other  books  of  defendant  which  will  not  appear  from  an  inspection 
of  the  timebooks. 

The  order  was  right,  and  should  be  affirmed,  with  $io  costs  and  dis- 
bursements.   All  concur. 


HOLZMAN  ▼.  KATZMAN  et  aL 
(Supreme  Court,  Appellate  Term.    Marcb  24,  1904.) 

1.  BUlLDINaS— CORBIBUCnOR— STATXTTOBT  RBOUI.ATIOIIB. 

Laws  1897,  c.  416,  |  20,  aa  amended  by  Laws  1899.  p.  351.  e.  192. 
provides  tbat  all  contractors  and  owners,  wben  constructing  baildlngs 
In  cities,  the  plans  and  speclflcations  for  which  require  the  floors  to  be 
arched  between  the  beams  thereof,  or  where  the  floors,  or  filling  in  be- 
tween the  floors,  are  of  fireproof  material  or  brickwork,  shall  complete 
the  fioorlng  or  filling  in  as  the  bulldingi  progresses,  to  not  less  than 
within  three  tiers  of  beams  below  that  on  which  the  ironwork  is  being 
erected,  and,  if  the  plans  and  specifications  do  not  require  the  filling  to 
be  of  fireproof  material,  all  contractors  for  carpenter  work  shall  lay  tbe 
nnderfiooring  of  each  story  as  the  building  progresses  to  not  less  than 
two  stories  below  the  one  to  which  tbe  building  baa  been  erected.  Beld, 
that  the  divlBlon  of  buildings  as  to  which  the  act  was  applicable  depended 
not  on  whether  the  beams  were  iron  or  wooden,  bat  whether  the  fllUng 
between  the  beams  was  to  be  of  fireproof  material. 

2.  Sake— iNjtmnes— Statutbs— Failubi  to  Ooicfl,t— Nbouobrob. 

Where  plaintiff's  injury  was  tbe  proximate  result  of  defendant* s  failnre 
to  comply  with  Laws  1897,  c.  416,  f  20,  as  amended  by  Laws  1899,  p.  361, 
C.  192,  requiring  building  contractors  to  complete  the  fioorlng  or  filling  as 
the  building  progresses  within  three  tiers  of  beams  below  that  on  which 
tbe  Ironwork  is  being  erected,  when  the  filling  between  the  floors  Is  to 
be  of  fireproof  material,  defendant  was  liable  for  such  injury. 

Appeal  from  City  Court  of  New  York,  Trial  Term, 

Action  by  Samuel  Holzman  against  John  Katzman,  impleaded  with 
others.  From  a  judgment  in  favor  of  plaintiff  against  all  defendants, 
and  from  an  order  denying  defendant  Katzman's  motion  few  a  new 
trial,  he  appeals.    Affirmed. 

See  84  N.  Y.  Supp.  250. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Nadal,  Sm3rth  &  Carrere  (Edward  P.  Mowtoo,  of  counsel),  for  ap- 
pellant. 

Morris  Cukor,  for  respondent. 

1 2.  See  Master  and  Servant,  voL  84,  Cent  Dig.  i  177. 
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!)TT,  J.    The  specifications  for  the  building  recited  that  the  floor  ,  j 

was  to  consist  of  brick  arches.    The  statute  (section  20,  c.  415, 

,  Laws  1897,  as  amended  by  chapter  192,  p.  351,  Laws  1899)  re-  * 

that:  *'  .  *        .. 

contractors  and  owners  when  constructing  buildings  in  cities,  where  « 

OS  and  specifications  require  the  floors  to  be  arched  between  the  beams  *  ^      ■ 

',  or  where  the  floors  or  fllling  In  between  the  floors  thereof  are  of  Are-  ^  .     ' 

naterlal  or  brick  work,  shall  complete  the  flooring  or  filling  1^  as  the  h    .  ,.' 

g  progresses,  to  not  less  than  within  three  tiers  of  beams  below  that  ,  ■. .   .  „      **■ 

cb  the  iron  work  Is  being  erected.     If  the  plans  and  specifications  of  .^ 

iillding  do  not  require  filling  In  between  the  beams  of  floors  with  brick  «*-.»■ 

)roof  material  all  contractors  for  carpenter  work  In  the  course  of  con-  T    "!**>■*■■  *** 

m  shall  lay  the  underflooring  thereof  on  each  story  as  the  building  .•'.  —  ■     '    ;■  ^- 

ises  to  not  less  than  two  stories  below  the  one  to  which  snch  building  ^  .»      . .    . 

!n  erected."  '?•'•"  .*» 


t 


appellant  contends  that  this  divides  buildings  into  two  classes ; 
fmprising  such  as  have  iron  beams,  and  the  other  such  as  have 
n  beams.    This  is  not  the  distinction  pointed  out  by  the  statute. 

are  two  classes,  but  they  are  contradistinguished  according  to 
er  or  not  the  filling  between  the  beams  is  to  be  of  brick  or  fire- 
material,  or  not.    The  ironwork  mentioned  in  the  first  clause  of  '^V  •".  '.*   '  ' 
rtion  is  not  limited  to  iron  beams,  but  to  any  ironwork  necessary  ^'  *•  -^•.  .,  .1  f* 
construction  of  the  house.  .  It  was  therefore  the  duty  of  the  de-                             '      i-  ' 
jt  Katzman,  as  owner,  to  see  to  it  that  the  floors  were  filled  in                           -"*  A  *  -i 
uired  by  the  statute.    In  this  duty  he  failed,  and  his  failure  was                            "    /     .'■  ts»     '  . 
:t  cause  of  the  accident  by  which  the  plaintiflF  was  injured.    It                       « .    '  .        •'     '. 
adily  be  seen  that  the  danger  from  falling  bricks  and  other  ma-                         '  -  w  .*■       »' 
must  be  ever  present  during  the  construction  of  a  building,  and                        "     _. 
mpl'etion  of  the  floors  as  the  building  goes  up  tends  to  lessen                         ,    •".     ^ 
mger.    The  ladder  furnished  for  plaintiff's  use  was  not  in  the                              "".,.•- 
g  left  unfloored  for  stairways,  but  at  some  distance  therefrom.                            *     ^  * 

floors  had  been  laid  as  required  by  statute,  the  accident  could  . 

ve  occurred  as  it  did. 
jment  affirmed,  with  costs.    All  concur. 


ANKEB  T.  SMITH. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

SB  OF  Abbest— Motion  to  Vaoatb— Appbal. 

iVhere  defendant  did  not  appeal  from  an  order  denying  his  motion  to  " 

?ate  an  order  of  arrest  whether  the  affidavit  on  which  the  order  was 

mded  was  sufficient  could  not  be  reviewed  on  appeal  from  the  Judg-  ->,     '. 

nt  V  '  t  .  ' 

i^EBsioit— Dklivebt  of  Pbopebtt  fob  Sale. 

iVliere  plaintiff  delivered  property  to  defendant,  to  be  sold  by  him, 

lintlff  reserving  the  title  until  the  property  was  sold,  and.  In  an  action  •■     .   '    . 

ilnst  defendant  for  conversion,  he  did  not  allege  as  a  defense  that  he 

d  sold  the  property  unaccounted  for,  it  would  be  presumed  that  he  did  ■  j      ,.    ' 

t  sell  it,  but  concealed  it  with  a  view  to  appropriating  it  to  his  own  use.  ,; 

E— Rbfusal  to  Deuvbb— Demand.  «  •  .j» 

Where  plaintiff  delivered  property  to  defendant  for  sale,  reserving  title  '    - 

the  same  until  sold,  defendant's  refusal  to  redeliver  to  plaintiff  the  .-^  •  ,- 

ods  unsold,  on  demand,  amounted  to  conversion. 
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4.  BviDENcz— Pruttuptiohb— Failube  or  Defsrdaiit  to  TBsrnrr. 

Where,  in  an  action  tor  conversion,  defendant  was  awom,  bnt  i 
testify,  all  presmnptlong  must  be  taken  most  strongly  against  him. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fiftl 
trict. 

Action  by  William  Anker  against  Hyman  Smith.  From  a  jud| 
of  the  Municipal  Court  of  the  city  of  New  York  in  favor  of  plj 
defendlkit  appeals.    Affirmed. 

See  85  N.  Y.  Supp.  1062. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLA 
ARD,  JJ. 

Charles  S.  Rosenthal,  for  appellant. 
Aaronstamm  &  Chorosh,  for  respondent. 

«  SCOTT,  J.    The  defendant  does  not  appeal  from  the  order  d( 

his  motion  to  vacate  the  order  of  arrest,  and  it  is  therefore  un 
sary  to  consider  whether  the  affidavit  upon  which  the  order  was  1 
ed  was  sufficient.  The  plaintiff  delivered  his  goods  to  defenda 
sale.  The  title  did  not  pass,  and  the  plaintiff  had  a  right  to 
possession  of  the  goods  whenever  he  saw  fit.  Of  course,  as  I 
goods  which  the  defendant  actually  sold,  the  plaintiff  could  not 
for  a  conversion,  and  it  would  have  been  a  complete  answer  1 
action  if  the  defendant  had  shown  that  he  had  sold  them.  T 
did  not  undertake  to  do,  and  the  presumption  is  tfiat  he  did  n 
them,  but  moved  them  out  of  his  store  and  concealed  them  with  1 
to  appropriating  them  to  his  own  use.  This  he  had  no  right  to  d 
his  refusal  to  redeliver  the  unsold  goods  to  plaintiff  on  demand  ar 
ed  to  a  conversion  of  them.  As  the  goods  had  disappeared,  the 
of  value  offered  by  plaintiff  was  the  best  that,  under  the  circumst 
could  be  furnished,  and  was  sufficient.  The  plaintiff  certainly 
out  a  prima  facie  case.  The  defendant  was  sworn,  but  did  not  t 
All  the  presumptions  must  therefore  be  taken  most  strongly  a 
him. 
Judgment  affirmed,  with  costs.    All  concur. 


■ 


^  - 


'V  - 


WBLL8  v.  CORN  EXCH.  BANK. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

1.  InTKBPLEADEB— Code— Rights  of  Pabtdes. 

In  an  action  Instituted  In  the  City  Court  against  a  bank  to  reco^ 
amount  of  a  deposit  assigned  to  plaintiff,  it  appeared  that  plaint 
not  make  demand  for  payment  until  12  o'clock  noon  on  the  day 
assignment,  when  payment  was  refused  because  at  11 :06  o'clock 
same  day  the  bank  was  served  with  summons  in  an  action  In  the  Si 
Court  against  it  by  one  H.,  claiming  the  money  and  making  the  de 
a  party  defendant  to  the  action.  Held,  that  the  claim  of  H.  presc 
question  entitling  the  bank  to  an  order  of  interpleader  against  H., 
Code  Civ.  Proa  §  820,  providing  that  a  defendant,  against  whom  an 
to  recover  on  a  contract  is  pending  may,  on  a  showing  that  anotb 

1 4.  See  Kvldeuce,  vol.  20,  Cent  Dig.  {  96. 
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ade  a  demand  against  him  for  the  same  debt,  apply  to  tbe  court  tor  an 
der  to  snbstltute  that  person  in  bis  place,  and  tbat  tbe  court  may 
ake  such  order. 

[E— EQUPTT  JUBISDICnOR — RlOHTS  OF  APPLICANT.  »  * 

Where  a  defendant  Is  sued  for  the  same  debt  by  different  parties  plaln- 

r  In  two  different  courts,  one  of  which  has  equity  jurisdiction  and  the  ^       » 

ber  has  not,  the  application  by  the  defendant  for  an  order  of  Interpleader 
the  court  having  no  equity  jurisdiction  Is  properly  denied,  but  the  de-  -■ 

Ddant  will  be  remanded  for  the  relief  sought  to  tbe  court  which  has  such 
rlsdlction. 

Deal  from  City  Court  of  New  York,  Special  Term, 
rued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
JJ. 

vers  &  Sands,  for  appellant, 
ino  Loewy,  for  respondent. 

ANCHARD,  J.  This  is  an  appeal  from  an  order  denying  a  mo- 
o  interplead  one  Lena  Helene  in  an  action  brought  in  the  City 

of  the  city  of  New  York.    It  appears  that  one  Fred  J.  Shalek 

n  deposit  in  the  defendant  bank  the  sum  of  $304.80,  which  he  '^J\.  .  „  ^^ 

issigned  to  the  plaintiff  on  the  30th  day  of  January,  1904.    When  ."'..•• 

laintiff  applied  to  the  bank  for  the  money,  the  bank  refused  to  ^       •■  . 

►n  the  ground  that  an  action  in  the  Supreme  Court  had  been  ' .  *      ;-'  j.,, 

ht  against  it  by  the  said  Lena  Helene  to  recover  the  said  money, 

ich  suit  the  said  Shalek  was  also  a  party  defendant.    Thereupon  -"   ^  ^-       ' 

aintiff  brought  this  action  to  recover  the  identical  money  which  •■       ' 

laimed  by  Helene  in  the  action  brought  in  the  Supreme  Court, 
is  juncture  of  affairs,  two  courses  were  open  to  the  defendant 
It  might  have  paid  the  money  to  either  claimant,  in  which  .     •  •    "  , 

it  would  have  been  compelled  to  defend  against  the  other,  or  it 

have  asked  for  an  order  of  interpleader,  which  it  did,  "        .* 

;  learned  court  below,  in  denying  the  motion,  states  in  its  opin- 
lat  "the  claim  of  Lena  Helene  presents  no  question  calling  for 

terpleader."    I  cannot  agree  with  this  contention.    The  record  *  " 

;  that  the  summons  in  the  Helene  action  was  served  on  the  de-  ,  ■         ^ 

nt  bank  at  1 1  o'clock  and  5  minutes  on  the  morning  of  January  .  -.•4 

)04,  and  that  the  plaintiff  did  not  present  the  assignment  to  the  •   ^ 

and  demand  payment  of  the  money  until  12  o'clock  noon  of 
lay — ^nearly  an  hour  after  the  summons  in  the  Helene  action  had 
served.    Here  were  certainly  two  claimants  to  the  same  fund,  "       •>   .•  ' 

think  an  order  of  interpleader  proper,  under  section  820  of  the  ■        •        .     '      , 

of  Civil  Procedure.    In  considering  this  section  of  the  Code,  the  ■" :  '• 

of  Appeals,  in  Crane  v.  McDonald,  118  N.  Y.  648,  23  N.  E.  ,  '     "         , 

tates  tiie  material  allegations  for  interpleader  as  follows: 

That  two  or  more  persons  have  preferred  a  claim  against  the  plaintiff ;  ^  . 

t  they  claim  the  same  thing ;  (3)  that  plaintiff  has  no  beneficial  Interest 

thing  claimed ;  (4)  that  he  cannot  determine,  without  hazard  to  himself,  .'      .•    '  '     . 

cb  of  tbe  defendants  the  thing  belongs."  -      , 

these  requisites  for  interpleader  are  present  in  the  case  at  bar.  .*   „*'  *^ 

:ontention  that  the  assignment  carried  with  it  the  ownership  of  ..;  , 

loney  may  be  sustained  on  the  trial  of  the  action,  but  it  does  not  '  - ' 

87N.T.S.— 31  **- 
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defeat  the  right  of  interpleader,  as  the  ownership  of  the  mo 

f.^           ■■   *  ■  .  the  precise  question  at  issue. 

*4           .  The  remarks  of  the  court  in  the  case  of  German  Exchange 

' .     .  V.  CommissicMiers  of  Excise,  6  Abb.  N.  C  394,  396,  are  in  point 

.  ^                   *'  "Merkle  and  MorrisoD  hare  forbidden  the  bank  to  pay  the  moneys  to 

son  and  Morton,  and  the  latter  demand  It     I  do  not  deem  It  necee 

■•  examine  the  validity  of  these  respective  claims,  nor  do  I  think  that  tlv 

'*''".  tiff  should  be  called  upon  to  determine  which  of  the  contesting  partle 

titled  thereto.    From  the  general  nature  of  these  adverse  claims,  the  { 
should  not  be  called  upon  to  settle  the  controversy  by  paying  one  par 

*  exposing  itself  to  an  action  from  the  other."   Citing  casea 

J                   ■  1  am  therefore  of  the  opinion  that,  although  this  is  a  prop* 

■  for  allowing  an  interpleader,  the  application  for  it  should  be  a 

, '     ■      -  the  action  brought  by  the  judgment  creditor,  Helene,  in  the  Sv 

^  Court,  as  the  granting  of  the  motion  for  the  interpleader  in  t? 

-•    "'                     .  "  Court  would  have  the  effect  of  converting  the  plaintiff's  action 

''■^'                         ■*  into  one  in  equity  (Clark  v.  Mosher,  107  N.  Y.  118,  14  N.  E 

*  Am.  St.  Rep.  798;    Dinley  v.  McCullaugh,  92  Hun,  454,  36 
'  ■  ■   *  Supp.  1007),  and  would  oust  the  City  Court  of  jurisdiction  (La' 

,'■ "  V.  Lawrence,  32  Misc.  503,  66  N.  Y.  Supp.  393). 

V ,              '      '  To  secure  a  proper  disposition  of  the  matter,  the  order  aj 

.''/            .■.     ,^  from  should  be  affirmed,  without  costs,  with  a  stay  of  further  pi 

','    '  '       ;.■*■"'  Jn&s  in  the  action,  except  such  as  may  be  necessary  to  carry  Intc 

-  '.       *  the  determination  of  this  court  on  this  appeal,  with  leave  to  1 

*  .                       "  fendant  bank  to  make  an  applicaticwi  for  an  interpleader  to  tl 

'"■'.''                 *■  preme  Court  within  ro  days  after  entry  in  the  City  Court  of  the 

-i*                  *  ment  upon  this  appeal.    In  case  the  defendant  bank  fails  witl 

r'                     ■■  •  time  specified  to  apply  to  the  Supreme  Court  for  an  order  oi 

pleader,  the  stay  will  be  vacated,  and  the  order  appealed  from 

-    *  afiirmed,  with  costs.    All  concur. 

•'.     '       ...          .  ,==,= 

:  '•   '             ,       ■  STEINHART  et  al.  v.  ENTEEN  et  al. 

-  *  (Supreme  Court,  Appellate  Term.    March  24,  1004.) 

-"  .  1.  AcTion  ON  Notes— Vebdict—Sotficienct.      , 

U  .i  -  -          -  Municipal  Court  Act  (Laws  1901,  p.  1560,  c.  580)  {  239,  requires 

'  .  «.  actions  on  notes  the  verdict  must  be  general  for  the  plaintiff  for  a 

?          .  '  .  sum.     Section  326  (page  1683)  provides  that  the  appellate  coui 

" >  J-        '    .^  render  Judgment  according  to  the  Justice  of  the  case,  without  re 

^".   *               "  technical  errors  or  defects.    An  action  was  on  four  notes.    The  si 

fense  was  interposed  to  all  the  notes,  and  the  amount  of  inten 

.•  ,".s.  "'         .'           ..  agreed  on  between  counsel.    The  verdict  was  for  plaintiff,  but  at 

*■  ■     .                       '  ".       ■  amount,  and  defendant  made  no  objection  to  the  form  of  the  verd: 

r  .       '             ■       .  •  the  court  entered  Judgment  for  the  amount  of  the  notes  and  the 

*  •■»        *                       ,  interest    Held,  that  the  Judgment  would  not  be  disturbed  on  ap 
.  .  .                       ,  the  ground  that  the  verdict  was  not  in  compliance  with  section  23 

*  ^ '  objection  having  been  waived. 

/  ■       *           .  •  Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sevent 

- .  -              ■    '  .  trict. 

.'^.',  .  .       ■  Action  by  Louis  H.  Steinhart  and  another  against  Louis  I 

-•^ JJ'                  ,  and  another.    From  a  judgment  in  favor  of  plaintiffs,  defendac 

•  •■     ,.             '  peal.    Affirmed. 
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Argiied  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD.JJ. 

Steuer  &  Hoffman,  for  appellants. 
Herbert  J.  Hindes,  for  respondents. 

SCOTT,  J.  This  is  an  acticMi  upon  four  promissory  notes.  There 
was  some  conflict  of  evidence.  The  cause  was  tried  at  considerable 
length,  and  fully  presented  to  the  jury  by  the  charge  of  the  justice. 
The  verdict  was  for  plaintiffs.  No  question  merits  discussicm  upon 
this  appeal,  except  the  technical  objection  that  the  jury  did  not  render 
a  verdict  for  a  specific  sum.  Section  239  of  the  Municipal  Court  act 
(c  580,  p.  1560,  Laws  1902)  requires  that  in  cases  like  the  present  the 
verdict  of  the  jury  must  be  general  for  the  plaintiff  for  a  specific  sum. 
The  statement  of  the  return  is  that  "the  jury,  upon  its  return,  renders 
a  verdict  for  the  plaintiffs."  It  is  now  contended  by  the  appellants 
that  this  verdict  did  not  conform  to  the  requirements  of  section  239 
of  the  act,  and  therefore  furnished  no  basis  upon  which  the  justice 
could  render  judgment.  Section  326  of  the  Municipal  Court  act  (page 
1583)  provides  that;  "The  appellate  court  must  render  judgment  ac- 
cording to  the  justice  of  the  case,  without  regard  to  technical  errors 
or  defects  which  do  not  affect  the  merits."  The  pleadings  and  the 
record  of  the  trial  shows  that,-  if  the  plaintiffs  were  entitled  to  recover 
at  all,  they  were  entitled  to  a  judgment  for  the  precise  sum  for  which 
judgment  was  awarded  to  them.  As  has  been  said,  the  action  was 
upon  four  promissory  notes  of  $50  each,  which  were  made  on  the 
same  date,  executed  and  indorsed  by  the  same  persons,  and  which 
came  into  plaintiffs'  possession  at  the  same  time  and  imder  the  same 
circumstances.  The  defenses  interposed  applied  to  all  the  notes  alike. 
If  good  as  to  one  note,  th^  were  good  as  to  all ;  and,  if  insufficient 
as  to  one  note,  they  were  insufficient  as  to  all.  From  the  beginning 
of  the  case  to  the  end  no  question  was  raised  as  to  the  amount  the 
plaintiffs  should  recover  if  they  recovered  at  all.  No  question  was 
nused  or  evidence  offered  as  to  any  one  note  which  was  not  equally 
applicable  to  all.  Even  the  amount  of  interest  included  in  plaintiffs' 
claim  was  agreed  to  between  counsel.  Under  these  circumstances  it 
is  too  late  for  the  appellants  to  raise,  for  the  first  time,  the  objection 
that  the  jury  did  not  render  a  verdict  for  a  specific  sum.  The  ob- 
jection should  have  been  taken  at  the  time,  when  the  justice  would 
doubtless  have  given  the  jury  proper  instructions  as  to  the  form  of 
their  verdict  In  doing  so  he  would  have  been  bound,  if  requested, 
to  instruct  them  that,  if  they  found  for  the  plaintiffs,  they  must  render 
a  verdict  for  the  amount  of  the  four  notes,  with  interest,  being  the 
precise  sum  included  as  damages  in  the  judgment.  Having  failed  to 
take  the  objection  at  the  proper  time,  the  appellants  waived  it.  To 
reverse  this  judgment  for  this  technical  error,  and  subject  the  parties 
to  the  expense  of  another  trial,  would  not  be  rendering  judgment  ac- 
cording to  the  justice  of  the  case. 

Judgment  affirmed,  with  costs.    All  concur. 
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8TMS  ▼.  AMERICAN  AUTOMOBILE  STORAGE  Ca 
(Supreme  Conrt,  Appellate  Term.    March  24,  1901.) 

1.   MUNICIPAI,  CO0BTS— KEMO.VAI.  OF  CAIJSE— APPLICATION— TiME. 

Where  an  action  was  brought  In  a  Municipal  Court,  and  on  the  return 
day  both  parties  appeared,  and  after  a  verified  complaint  was  filed  the 
Justice  adjourned  the  cause  to  a  specified  day  on  the  Joint  consent  of  coun- 
sel, with  leave  to  defendant  to  serve  Its  answer  on  plaintUTs  attorney  be- 
fore the  date  to  which  the  hearing  was  adjourned,  the  effect  of  such 
proceedings  was  the  same  as  though  defendant  had  Joined  Issue  on  the 
date  he  served  bis  answer,  and  then  applied  for  and  was  granted  an 
adjournment  to  the  date  fixed  for  trial;  so  that  be  was  not  entitled  ou 
that  date  to  the  granting  of  an  application  to  remove  the  cause  to  the 
City  Court,  under  Municipal  Court  Act  (Laws  1902,  p.  1490,  c.  580)  S  3. 
authorizing  such  removal  in  certain  cases  on  an  application  made  before 
an  adjournment  granted  on  defendant's  application. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Parker  Syms  against  American  Automobile  Storage  Com- 
pany. From  a  Municipal  Court  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,JJ. 

C.  Andrade,  Jr.,  for  appellant. 

NicoU,  Anable  &  Ijndsay,  for  respondent 

BLANCHARD,  J.  This  action  was  brought  to  recover  possession 
of  an  automobile,  or  its  value,  with  damages  for  its  detention.  The 
appellant  contends  that  the  Municipal  Court  had  no  jurisdiction  to 
try  the  action,  because  the  amount  of  the  damages  claimed  in  the  com- 
plaint is  in  excess  of  $500,  althougli  the  value  of  the  automobile  is 
stated  to  be  not  more  than  $500.  This  objection  was  properly  over- 
ruled in  the  Municipal  Court,  on  the  authority  of  Barnard  v.  Devine, 
34  Misc.  Rep.  182,  68  N.  Y.  Supp.  859. 

The  appellant  further  contends  l^at  the  order  of  the  Municipal  Court 
denying  the  defendant's  motion  for  the  removal  of  the  action  to  the 
City  Court  was  improper,  and  that  such  motion  should  have  been 
granted,  under  section  3  of  the  Municipal  Court  Act  (L^aws  1902,  p. 
1490,  c.  580),  which  reads  as  follows: 

"Where  the  damages  claimed  or  the  value  of  the  chattel  claimed  or  all  the 
chattels  claimed,  as  stated  In  the  complaint,  exceeds  two  hundred  and  fifty 
dollars,  the  defendant  may,  after  Issue  is  Joined  and  before  an  adjournment 
bas  been  granted  upon  his  application,  apply  •  •  •  for  an  order  remov- 
ing the  action    •    *    *    to  the  City  Court  of  the  dty  of  New  York." 

The  facts  in  connection  with  this  contention,  as  shown  by  the  jus- 
tice's return  upon  this  appeal,  are  that  on  October  g,  1903 — ^the  return 
day  mentioned  in  the  summons — ^the  parties  appeared  in  court  by  their 
respective  counsel ;  that  a  verified  complaint  was  then  and  there  filed ; 
that  then  and  there,  upon  joint  consent  of  the  counsel  for  the  respective 
parties,  the  justice  adjourned  the  cause  until  October  23,  1903;  that 
issue  was  joined  by  the  service  upon  plaintiff's  attorneys  of  the  verified 
answer  on  the  14th  day  of  October,  1903;  that  <mi  the  adjourned  day — 
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October  23,  1903 — the  defendant  applied  in  open  court  for  an  order 
removing  the  action  to  the  City  Court  of  New  York,  and  tendered 
and  filed  a  prc^r  undertaking  for  that  purpose ;  that  the  application 
was  denied,  and  that  the  action  was  further  adjourned  from  time  to 
time  until  the  15th  day  of  January,  1903,  when  the  case  was  tried. 
From  these  facts  it  follows  that,  while  the  defendant's  application  was 
made  after  issue  joined,  it  was  not  made  before  an  adjournment  had 
been  granted  upon  his  application,  for  the  application  was  joined  in 
and  agreed  to  by  both  parties  on  October  9th,  and  was  not  an  ap- 
plication of  the  defendant  any  more  than  it  was  that  of  the  plaintiff. 
It  was  their  joint  application  for  an  adjournment  to  a  particular  day, 
and  for  a  particular  purpose,  namely,  that  the  court  should  set  the 
case  down  for  trial  on  the  particular  day  it  had  selected,  namely,  Octo- 
ber 23d,  and  that  the  defendant  should  have  leave  to  join  issue  in  the 
meantime  by  filing  his  answer  before  the  day  set  for  trial.  This  ad- 
journment by  agreement  to  October  23d  with  leave  to  the  defendant 
to  file  his  answer  before  that  time  was,  in  effect,  the  same  as  though 
the  defendant  had  come  into  court  on  October  14th  and  then  joined 
issue,  and  then  joined  with  the  plaintiff  in  an  application  to  the  jus- 
tice for  an  adjournment  to  the  23d  of  October  for  trial.  The  de- 
fendant's action  in  respect  to  the  adjournment  to  October  23d  in- 
dicated his  intention  to  submit  to  the  jurisdiction  of  the  Municipal 
Court  for  trial  after  he  had  joined  issue  and  his  desire  to  select  that 
court  as  the  proper  forum  for  the  trial  of  the  action.  The  court  had 
no  power  to  grant  the  adjournment  to  October  23d,  without  the  con- 
sent of  the  parties.  The  defendant's  motion  for  removal  of  the  action 
to  the  City  Court  was  properly  denied. 

Upon  an  examination  of  the  testimony  taken  upon  the  trial  the  evi- 
dence fails  to  disclose  any  error  calling  for  reversal.  The  disputed 
facts  were  properly  submitted  to  the  jury,  and  they  appear  to  have 
arrived  at  a  proper  verdict. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


DONALD  et  al.  v.  LAWSON. 
(Supreme  Court,  AppeHate  Term.    March  24,  1901) 

1.  AOKMTS— REAI.  ESTATB   BBOKEBS — COirPEKSATION. 

Wbere  an  owner  of  real  estate  employed  a  firm  of  brokers  to  sell  his 
property  at  auction,  and  the  brokers  advertised  the  property  and  did 
everything  necessary  to  prepare  for  the  sale,  they  were  entitled  to  recover 
from  the  owner  the  reasonable  value  of  their  services,  although  they  did 
not  sell  the  property  owing  to  Its  sale,  the  day  before  the  auction,  by  the 
owner. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Robert  W.  Donald  and  others  against  Robert  Lawson. 
From  a  judgment  of  the  City  Court  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 
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Putney,  Twombly  &  Putney,  for  appellant. 
Warren,  Warren  &  O'Beime,  for  respondents. 

BLANCHARD,  J.  This  is  an  appeal  by  the  defendant  from  a  judg- 
ment of  the  City  Court  rendered  in  favor  of  the  plaintiffs  upon  a 
verdict  directed  by  the  trial  court 

At  the  time  this  action  arose,  the  plaintiffs'  firm  were  real  estate 
brokers,  and  maintained  a  real  estate  office.  They  were  bonded  and 
licensed  auctioneers,  and  members  of  the  real  estate  exchange.  It  is 
not  disputed  that  the  defendant  nnployed  the  plaintiffs  as  such  auc- 
tioneers to  sell  at  public  auction,  on  the  floor  of  the  exchange,  a  cer- 
tain piece  of  real  estate,  agreeing  to  pay  them  for  their  services  one- 
quarter  of  I  per  cent  of  what  the  property  brought,  and  also  their 
actual  disbursements.  The  plaintiffs  advertised  the  property  for  sale 
at  auction,  and  appeared  to  have  done  all  the  work  necessary  and 
proper  to  prepare  for  the  sale.  On  the  day  of  the  sale  they  were  in- 
formed that  the  property  in  question  had  been  sold  the  day  before  at 
private  sale  for  thirty  thousand  three  hundred  dollars  ($30,300).  There- 
after they  sent  a  bill  to  the  defendant  for  their  disbursements,  and 
seventy-five  dollars  ($75),  the  reasonable  value  of  the  services  they 
rendered.  The  defendant  sent  them  a  check  covering  the  disburse- 
ments, but  refused  to  pay  for  the  services.  The  contention  of  the  de- 
fendant is  that,  inasmuch  as  the  property  was  not  sold  at  auction,  the 
plaintiffs  did  not  perform  the  services  they  undertook  to  perform,  and 
hence  are  not  entitled  to  compensation. 

I  am  not  aware  that  the  law  in  respect  to  the  services  of  auctioneers 
is  different  from  that  of  other  agents.  In  die  absence  of  an  express 
agreement  as  to  compensation,  they  would  seem  to  be  entitled  to  re- 
cover the  reasonable  value  of  their  services.  In  tiie  case  at  bar  the 
defendant  availed  himself  of  the  use  of  the  plaintiffs'  establishment 
and  professional  functions,  as  well  as  their  actual  services  in  preparing 
for  the  sale  and  attending  to  the  advertising,  and  the  plaintiffs  carved 
out  their  time  and  use  of  their  privileges,  as  auctioneers  in  the  ex- 
change, an  hour  and  day  for  the  sale  of  the  defendant's  property,  and 
I  think  they  are  entitled  to  a  reasonable  compensation  therefor.  The 
undisputed  testimony  is  that  the  reasonable  value  of  the  services  by 
the  plaintiffs  for  defendant  is  seventy-five  dollars  ($75),  and  the  court 
directed  a  verdict  for  that  sum,  with  interest,  amounting  to  $89. 

Upon  the  evidence,  I  think  a  directicwi  for  plaintiffs  was  proper. 
In  the  computation  of  the  interest  a  mistake  was  made,  and  the  judg- 
ment should  be  reduced  in  the  sum  of  four  dollars  and  fifty  cents 
($4.50),  leaving  the  amount  due  at  $84.50,  and,  as  thus  modified,  af- 
firmed, but  without  costs.    All  concur. 
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LEVT  T.  FIDELITY  ft  DEPOSIT  CX5.  OP  MARTLAND, 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

DERCK— Records  of  CorBT— iDENTincATioN. 

It  was  error  to  receive  In  evidence,  over  objection,  records  of  the  court, 

Itb  no  other  proof  of  IdentificatloD  than  the  word  of  counsel  that  they 

ere  the  originals. 

[E— Apfeai/— PBAcnoB— Abakdonhent  of  Appsai.. 

Where  an  order  extended  the  time  for  serving  a  case  on  appeal  on  cer- 

In  conditions,  the  trial  court  had  authority  under  the  general  rules  of 

actlce,  on  a  showing  that  the  condition  had  not  beoi  complied  with,  to 

ake  an  order  that  the  appeal  be  declared  abandoned. 

[E — DiSMiBSAi.  OF  Appeal. 

Where  a  motion  to  dismiss  an  appeal,  on  the  ground  that  the  terms  Im- 

«ed  on  the  granting  of  an  extension  of  time  to  serve  the  case  on  appeal 

id  not  been  compiled  with,  was  denied  on  condlticm  that  appellant  pay  -.  ^  -^^ 

fits,  etc.,  appellant  having  done  so  and  had  his  case  heard,  hla  appeal  ''•*'.     ^-    V^' 

om  the  order  on  the  motion  should  be  dismissed.  .  ~  > 


See  Evidence,  vol.  20,  Cent  Dig.  i  1522^ 
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peal  from  City  Court  of  New  York,  Trial  Terra, 
ion  by  Morris  Levy  against  the  Fidelity  &  Deposit  Company  of 
land.     From  a  judgment  for  plaintiff,  and  from  an  order  deny-  .    ^ 

motion  to  vacate  a  former  order  and  to  declare  defendant's  ap-  3|P'i'^i  **  " 
.bandoned.     Reversed.  ■•     "'•i'-'"  *'* 

jued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH-  '   2     m 

irdman,  Piatt  &  Soley  (Louis  H.  Revnolds,  of  counsel),  f or  ap-  ,      -  "       '  . 

t. 

stavus  A.  Rogers,  for  respondent 


^  .•■ 


EEDMAN,  P.  J.    The  plaintiff,  as  assig^nee  of  a  judgment  of  • -1'    .'* 

ity  Court  in  favor  of  one  Marks  Levy  against  George  W.  Klune,  ^  •  .  T  •  •  ' 

brought  this  action  upon  an  undertaking  issued  in  that  action  by  ^.    .  •  . ..  ^ 

idelity  &  Deposit  Company  of  Maryland,  conditioned  for  the  ^  "  *  ^-..* 

;nt  of  any  judgment  which  the  plaintiff  in  that  action  might  ob-  * ,'      ".'  -• 

The  defendant's  answer  put  the  plaintiff  upon  strict  proof  of  >  ■ 

se.    The  issues  herein  were  tried  by  a  justice  of  the  City  Court  „■   •  .       •  •  ' 

Lit  a  jury.    The  defendant  offered  no  evidence,  and  the  case  was  m    •'•    •'    ' 

tted  to  said  justice  for  decision  upon  the  proofs  adduced  by  the  ."  m/^m' 

iff.  '  ^L      „ 

uming.that  such  proofs,  if  properly  admitted  sufficiently  support  ^-      '«  - 

idgment  rendered  by  said  justice  in  favor  of  the  plaintiff,  the  *_ '  -• .  . 

lions  taken  by  the  defendant  to  the  admission  of  evidence,  and  '""     .** 

findings  of  fact  and  conclusions  of  law  of  the  justice,  never- 
5  raise  the  question  whether  a  sufficient  foundation  was  laid  for 
troduction  of  much  of  the  documentary  evidence  submitted  by 
aintiff.  An  order  made  by  another  justice  awarding  motion 
an  execution  issued  thereon,  and  the  sheriff's  return  indorsed 
n,  records  of  the  Municipal  Court,  and  the  judgment  of  the  City 
in  Levy  v.  Klune,  or,  more  correctly  speaking,  papers  purport- 
be  such  documents,  were  received  in  evidence  against  defend- 


*  f  ■ 
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ant's  objection  and  exception,  with  no  other  proof  of  identification 
than  the  word  of  plaintiff's  counsel  that  they  were  the  originals.  This 
was  not  sufficient.  True,  a  court  may  always  take  cognizance  of  its 
own  records,  and  such  records,  when  properly  identified  or  authen- 
ticated, are  presumptive  evidence  of  their  contents.  But  there  must 
be  identification  that  they  are  original  records,  and  that  they  w^re 
taken  from  the  files  of  the  court.  In  Chase's  Edition  of  Stephen's 
Digest  of  the  Law  of  Evidence  (article  74)  the  rule  is  stated  as  fol- 
lows :  "The  contents  of  any  public  document  whatciver  may  be  proved 
by  producing  the  document  itself  for  inspection  from  proper  custody, 
and  identifying  it  as  being  what  it  professes  to  be."  And  in  section 
485  of  Redfield's  Edition  of  Greenleaf  on  Evidence  it  is  said:  "But 
they  must  be  accompanied  by  proof  that  they  come  from  the  proper 
repository."  Upon  offering  a  public  record  in  evidence,  it  is  usual  to 
place  the  clerk  or  officer  having  the  custody  thereof  upon  the  stand 
to  identify  the  record  as  the  original  thereof  taken  from  the  files  of 
his  office,  and  it  is  then,  and  only  then,  that  the  court  can  take  cog- 
nizance of  it,  unless  the  preliminary  proof  was  waived.  Ri  the  case 
at  bar  there  was  no  waiver,  but  an  insistence  upon  strict  proof,  and, 
there  being  a  defect  of  proof  as  pointed  out,  there  must  be  a  new 
trial.  The  point  is  available  to  the  defendant  upon  the  exception  taken 
under  the  decisions  of  Halpin  v.  fhenix  Ins.  Co.,  118  N.  Y.  165,  23 
N.  E.  482,  and  Slattery  v.  Schwannecke,  118  N.  Y.  543,  547,  23  N. 
E.  922. 

The  defendant  also  appealed  from  an  order  of  the  City  Court  dated 
January  15,  1904.  The  defendant  having  on  November  30,  1903,  ob- 
tained ex  parte  an  order  extending  its  time  to  serve  a  case  on  appeal 
from  the  judgment  20  days  from  December  S,  1903,  although  by  order 
of  the  court  it  had  previously  had  30  days  for  that  purpose,  a  motion 
was  made  by  the  plaintiff  to  vacate  said  order,  on  the  ground  that  it 
had  been  procured  in  violation  of  rule  32  of  the  general  rules  of  prac- 
tice. On  that  motion  an  order  was  entered  on  December  15,  1903, 
denying  the  motion  on  conditions  to  be  performed  by  the  defendant 
Upon  affidavit  claiming  that  such  conditions  had  not  been  fully  per- 
formed, the  plaintiflF  then  moved  that  the  order  of  November  30th  be 
vacated,  and  defendant's  appeal  from  the  judgment  be  declared  aban- 
doned and  dismissed.  Upon  this  motion  the  order  appealed  from  was 
made.  The  said  order  denied  plaintiff's  motion  oa  condition  that  $10 
costs  be  paid  to  plaintiff's  attorney  and  the  appeal  argued  at  the  Febru- 
ary term  of  this  court,  and  then  concluded,  "and  in  default  of  the 
defendant  to  comply  with  each  and  both  conditions  aforesaid,  then  said 
motion  be  in  all  respects  granted,  with  costs."  The  defendant  paid 
the  costs  imposed,  and  now  asks  for  a  reversal  of  the  order  and  resti- 
tution of  the  costs  paid,  on  the  sole  ground  that  the  order  was  made 
without  jurisdiction,  inasmuch  as  the  motion  to  dismiss  the  appeal 
should  have  been  made  to  the  Appellate  Term,  This  claim  is  unten- 
able. True,  a  motion  to  dismiss  an  appeal  must  be  made  to  the  ap- 
pellate tribunal.  But  the  court  of  original  jurisdiction  has  power, 
under  the  general  niles  of  practice,  to  declare  a  case  abandoned.  This 
is  an  entirely  distinct  proceeding.  So  the  court  below  clearly  had 
the  power  to  conditionally  vacate,  for  cause  shown,  the  order  of  No- 
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r  30,  1903.  But  it  is  a  waste  of  time  to  attempt  to  determine 
>recision  the  extent  of  the  legal  effect  which  the  order  would 
lad  if  the  defendant  had  declined  to  accept  the  conditic»is  ira- 
The  conditions  having  been  complied  with,  and  the  defendant 
f  accepted  the  benefit  of  the  order,  and  thus  secured  a  hearing 
appeal  from  the  judgment  upon  the  case  as  made,  settled,  and 
:he  appeal  from  the  order  of  January  15,  1904,  should  be  dis- 
1. 

the  reasons  stated,  the  judgment  appealed  from  is  reversed,  and 
trial  ordered,  witfi  costs  to  appellant  to  abide  the  event;   and 
lant's  appeal  from  the  order  of  January  15,  1904,  is  dismissed, 
osts  and  disbursements  to  respondent    All  concur. 


lee  Principal  and  Agent,  vol.  40,  Cent  Die.  i  416. 


I    •  -  -   i  ■ 


>  ^  •     •'    •-. 
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J*  * 


EXCELSIOR  CONSUMERS'  CIGAR  CO.  T.  8TRACHERJAN. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.)  ,J^  "*•'  •        *" 

sen — AuTHOBiTT — Pboof— Declaration  or  Aqbnt.  .  ,   ■*    •..*.■       ' 

Phe  authority  of  an  alleged  agent  to  accept  payment  for  goods  sold  on  ,^  .  ■'   ~  >  ,* 

lalf  of  his  employer  cannot  be  proved  by  the  mere  declarations  of  such  ^.f  v«  T 

mt  .•  •_        <;    ■ 

eal  from  Munidpal  Court,  Borough  of  Manhattan,  Second  Dis- 

on  by  the  Excelsior  Consumers'  Cigar  Company  against  Uffo 
erjan.     From  a  Municipal  Court  judgment  in  favor  of  defend- 
aintiflF  appeals.     Reversed. 
ued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 

JJ- 

is  Wendel,  Jr.,  for  appellant. 

ierick  C.  StefFen,  for  respondent. 

^NCHARD,  J.  The  plaintiff  brought  this  action  to  recover  a 
e  due  for  goods  sold  and  delivered.  The  defendant  admitted 
rchase  of  the  goods,  and  pleaded  payment.  The  evidence  is  that 
fendant  paid  the  balance  to  an  employ^  of  the  plaintiff,  and 
U  issue  in  the  case  is  whether  such  employe  was  authorized  to 
:  and  collect  the  money  for  the  plaintiff.  The  only  testimony 
by  the  defendant  in  support  of  the  contention  that  tiie  employe 
stion  was  the  authorized  agent  of  the  plaintiff  to  collect  and  re- 
:he  money  was  given  by  the  agent  himself.  He  states  that  he 
td  the  money  by  direction  of  the  bodckeeper  of  the  plaintiff, 
mits  that  he  did  not  pay  it  over  to  the  plaintiff.  He  claims  that 
rged  it  to  his  account.  On  the  other  hand,  both  the  manager 
le  president  of  plaintiff  testified  that  the  employ^  in  question 
nployed  as  a  packer  of  cigars ;  that  he  had  no  other  duties ;  and 
i  had  no  authority,  special  or  general,  to  collect  the  money. 
!  a  well-settled  principle  of  law  that  agency  cannot  be  proved 
mere  declaration  of  the  alleged  agent.    And  yet  that  is  the  only 
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evidence  oflfered  in  this  case  to  prove  the  agency  of  this  em 
Even  admitting  the  competency  of  such  evidence  to  establish  aj 
it  is  doubtful  if  the  evidence  in  the  case  would  be  suflScient  to 
lish  the  defendant's  contention  in  face  of  the  positive  statemei 
the  president  and  manager  of  the  plaintiff. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  tri 
dered,  with  costs  to  appellant  to  abide  the  event    All  concur. 


SCHBRBR  v.  COLWELL. 

J  (Bapreme  Conrt,  Appellate  Term.    March  24,  1904.) 

1.  Bbokbbb— SAI.E— Pbooxiviro  Caubk— CoinnsBioHB. 

Where  in  an  action  for  broker's  conunlsslons  there  was  no  evlden 
plaintiff  Influenced  the  sale  of  defendant's  real  estate  in  the  least 
•  ....'*  the  purchaser  having  begun,  carried  on,  and  completed  the  negot 

jt  without  the  slightest  reference  to  plaintiff,  and  without  any  Indn 

.  from  her,  she  was  not  entitled  to  recover  conunlBsions. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Secom 

.    -  trict. 

^  ••    -  Action  by  Marie  C.  Scherer  against  William  L.  Colwell.     F 

''■             ■      •  ^  judgment  of  the  Municipal  Court  of  the  city  of  New  York  in 

■,■■'•"  of  plaintiff,  defendant  appeals.     Reversed. 

;•             ■  Argued  before  FREEDMAN,  P.  T„  and  SCOTT  and  BLA 

L                 ■       'L  ARD,JJ. 

. »                  .  Alvin  Summers,  for  appellant 

5-"            ■         __  P.  Van  Alstine,  for  respondent 

SCOTT,  J.    To  earn  a  commission  for  effecting  the  sale  c 
, .  ■  estate  a  broker  must  do  something  more  than  get  authority  frc 

•  '         .  .  owner  to  negotiate  the  sale.     He  must  be  the  effectual  cause 

sale.     He  must  find  the  purchaser,  or  at  the  very  least  induce 
chaser  to  buy  the  property  at  a  price  acceptable  to  the  owne 
the  sale  must  proceed  from  his  efforts.    Wylie  v.  Marine  Nat 
•         ,  6i  N.  Y.  416.     In  the  present  case  there  is  a  total  lack  of  e\ 

that  the  plaintiff  influenced  the  sale  in  the  least  d^^ee.     Th 

•  -  "        •     •  chaser  began  the  negotiations,  carried  them  on,  and  OMnpletec 
■.•»■      .  without  the  slightest  reference  to  the  plaintiff,  without  any  i 

•  -.  ^  ment  from  her,  and  apparently  without  knowledge  of  her  exi 
-'  *              '  So  far  as  appears  from  her  own  evidence,  the  sale  would  havi 

on  to  completion  just  as  it  did  if  plaintiff  had  never  existed. 

.1..  true  that  she  talked  with  the  purchaser's  son,  but  he  was  not 

"  ■  ■  _  ther's  agent,  and  does  not  appear  to  have  conveyed  to  his  fathc 

.    •    •■  .    ".',  thing  that  plaintiff  may  have  said.    The  paper  executed  by  def< 

. .  »  whether  it  be  called  an  option  or  an  authority  to  sell,  was  v 

•   •  _  consideration  or  time  limit,  and  was  revocable  at  pleasure. 

•       •  I  revoked  soon  after  it  was  given,  and  it  does  not  appear  that  the 

tiff  did  anything  under  it  prior  to  its  revocation.    We  can  i 
evidence  to  justify  the  judgment,  and  it  must  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  ^ 
to  abide  the  event    All  concur. 
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CANATAN  T.  INTORURBAN  ST.  BT.  Ca 
(Supreme  Conrt,  Appellate  Term.    Marcb  24, 1901) 

1.  StBXET  RAILBOADS— PIIXAXS  in  STREEI— DUTT  of  OOlfDUCTOB— Nkguoenok. 

A  street  car  conductor  1b  bound  to  take  notice  of  the  distance  between 
his  car  and  the  pillars  of  an  elevated  railroad  In  the  street  and  of  the  size 
of  a  passenger  standing  on  the  running  board.  In  determining  whether  It 
Is  safe  to  permit  the  car  to  pass  a  pillar  before  the  passenger  has  bad 
time  to  enter  the  car ;  but  It  is  -not  necessarily  negligence  In  erery  case 
to  allow  the  car  to  pass  the  pillar  while  a  passenger  is  standing  om  the 
running  board. 

2.  Bams. 

A  street  railway  company  Is  not  bound  to  anticipate  that  a  passenger 
standing  on  the  running  board  of  an  open  car  will  swing  back  so  as  to 
come  in  contact  with  a  pillar  of  an  elevated  railroad  sufficiently  distant 
to  p«rmlt  the  passenger,  standing  In  the  position  first  assumed  by  him, 
to  pass  It  in  safety,  though  the  passenger  found  such  movement  oon- 
vrailent  in  order  to  swing  himself  more  easily  up  into  the  car. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  John  Canavan  against  the  Interurban  Street  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed 

Argued  befor«  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Henry  W.  Goddard  and  William  E.  Weaver,  for  appellant 
Black,  Olcott,  Gruber  &  Bonynge  (Irving  L.  Ernst  and  Arthur  D. 
Hamden,  of  counsel),  for  respondent 

SCOTT,  J.  The  pleadings  were  written,  and  the  plaintiff's  cause 
of  action  was  carefully  stated  in  his  complaint  The  negligence  was 
charged  in  the  following  language: 

"That  while  the  plalntUf  was  in  the  act  of  boarding  said  car  aforesaid  in 
a  careful  manner,  and  after  he  had  put  both  feet  on  the  running  board  of  the 
car  leading  to  said  car,  and  was  i^bout  to  place  one  foot  on  the' car,  but  before 
be  had  an  opportunity  to  step  into  the  car,  the  agent,  servants,  and  employee 
of  the  defendant,  who  were  then  in  control  and  operation  of  said  car,  negli- 
gently and  carelessly,  and  In  utter  disregard  of  the  plalntUTs  position  with 
respect  to  said  car,  started  said  car  forward  suddenly  with  a  Jerk,  so  that 
the  plaintiff  was  thrown  with  great  violence  from  said  car,  so  that  he  collided 
with  an  upright  pillar  or  post  of  the  Manhattan  Elevated  Bcdlroad  Company, 
and  thereupon  fell  to  the  ground  with  great  violence." 

In  an  earlier  paragraph  the  ccnnplaint  stated  that  the  car  had  come 
to  a  stop  when  he  boarded  it  The  fair  and  reasonable  meaning  of 
the  allegation  above  quoted  is  that  by  reason  of  the  jerk  with  which 
the  car  was  started  plaintiff  was  thrown  from  the  car,  and  that  in  fall- 
ing he  struck  the  pillar.  The  evidence  does  not  sustain  this  allega- 
tion. On  the  contrary,  it  appears  that  the  car  ran  at  least  30  or  35 
feet  before  plaintiff  fell,  and  that  his  fall  was  not  occasioned  by  the 
manner  in  which  the  car  was  started,  but  by  his  collision  with  the 
elevated  railway  pillar.  He  himself  says  that  he  was  on  the  running 
board,  with  both  hands  firmly  grasping  the  stanchions,  and  that  he 
did  not  let  go  with  either  hand  until  he  struck  the  pillar.    Even  if 
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the  complaint  has  accurately  stated  the  accident  as  it  was  testified  to, 
it  is  not  easy  to  see  wherein  the  defendant  is  chargeable  with  negli- 
gence. The  car  remained  stationary  long  enough  to  enable  plaintiff 
to  get  safely  on  the  running  board.  It  does  not  appear  how  far  the 
elevated  railway  pillars  were  from  the  side  of  the  car,  and  it  does 
appear  that  plaintiff  was  a  very  large  and  stout  man.  We  think  that 
the  conductor  was  bound  to  take  notice  of  the  distance  between  the 
pillars  and  the  car,  and  of  plaintiff's  size,  and  to  exercise  reasonable 
judgment  in  determining  whether,  taking  these  two  factors  into  con- 
sideration, it  was  safe  to  start  the  car  past  a  pillar  before  plaintiff 
had  entered  the  car;  but  we  are  not  prepared  to  hold  that  it  was 
necessarily  negligent  to  start  a  car  before  every  passenger  had  passed 
from  the  running  board  into  the  car.  We  are  referred  to  no  case  in 
which  it  has  been  held  that  the  mere  fact  that  a  passenger  was  on 
the  running  board  of  an  open  car  when  the  car  was  started  constituted 
negligence.  Doubtless,  under  certain  circumstances,  it  might  be  neg- 
ligence, and  one  of  those  cases  probably  would  be  presented  if  the 
passenger  was  so  large  that  there  was  not  room  enough  for  his  body 
between  the  car  and  an  elevated  railway  pillar.  That,  however,  was 
not  this  case.  That  there  was  room  is  conclusively  shown  by  the  fact 
that  the  car,  with  the  plaintiff  on  the  running  board,  safely  passed  one 
pillar;  the  accident  happening  at  the  second.  What  caused  the  ac- 
cident, as  the  plaintiff  himself  testifies,  is  that  he  swung  back  just  as 
he  reached  the  pillar.  It  may  be  that  the  plaintiff  found  this  move- 
ment convenient  in  order  to  swing  himself  more  easily  up  in  to  the 
car,  but  we  do  not  think  that  the  defendant  was  bound  to  anticipate 
and  guard  against  such  a  contingency  as  this.  Ak..ough  the  plaintiff 
was  a  stout  man,  his  bulk  was  not  abnormal  nor  unusual,  and  it  is  not 
the  result  of  common  experience  that  people  in  stepping  upwards  swing 
their  bodies  backwards.  The  defendant  had  given  plaintiff  time  to 
get  safely  upon  the  car,  in  a  position  where  he  could  ride  safely  unless 
he  did  some  act  (as  he  did  do)  not  to  be  expected  or  foreseen.  It  was 
not,  in  our  opinion,  negligent  not  to  foresee  it  or  guard  against  it. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    AH  concur. 


RBILLT  V.  VOUGHT  et  aL 
(Supreme  Court,  Appellate  Term.    March  24,  1904) 

L  Neguoence— Defectivb  Pbemises— Vabiance. 

Where  plaintiff  alleged  that  at  the  time  he  was  struck  by  a  falHng- 
brlck  he  was  In  front  of  the  premises  In  question,  and  the  negligence  al- 
leged was  defendant's  failure  to  guard  the  premises  so  as  to  avoid  injury 
to  plaintiff  and  others  lawfully  in  front  of  the  premises,  plaintiff's  proof 
that,  as  one  of  the  shorers  In  the  employ  of  a  contractor,  he  was  at  work 
in  the  rear  of  the  building,  and  that  at  the  time  be  was  struck  he  was  In 
the  cellar  in  the  center  of  the  building,  constltnted  a  fatal  variance. 

2,  Same— Right  to  Amend. 

Where  evidence  constituting  a  fatal  variance  was  seasonably  objected  t<v 
the  denial  of  plaintiff's  motion  to  amend  the  complaint  was  not  errw. 


Digitized  by  LjOOQ  IC 


Sup.  Ct)      FRBBMAH  T.  XmiTED  STATES  PIDBLITT  *  O.  OO.  493 

Z.   COMFLAini^— DiSMISSAX.. 

Where  tbere  is  a  fatal  rariance  between  the  complaint  and  evidence 
ottered  and  objected  to,  and  plaintiff  declines  the  court's  offer  of  leave  to 
withdraw  a  Jnror,  the  complaint  Is  properly  dismissed. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  James  M.  Reilly  against  Henry  H.  Vought  and  others. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Joseph  Fischer,  for  appellant 
Robert  L.  Redfield,  for  respondents. 

FREEDMAN,  P.  J.  The  complaint  alleged  that  the  plaintiff  at 
the  time  he  was  struck  by  a  falling  brick  was  in  front  of  the  premises 
in  question,  and  the  breach  of  duty  alleged  against  the  defendants 
was  their  failure  to  guard  the  premises  so  as  to  avoid  injury  to  the 
plaintiff  and  others  who  were  lawfully  in  front  of  said  premises.  The 
plaintiff  showed  that  as  one  of  the  shorers  in  the  employ  of  a  con- 
tractor named  Goodman  he  was  at  work  in  the  rear  of  the  building, 
and  that  at  the  time  he  was  struck  he  was  in  the  cellar  in  the  center 
of  the  building.  This  proof  was  seasonably  objected  to,  and  consti- 
tuted a  fatal  variance,  and  it  was  not  error  on  the  part  of  the  trial 
judge  to  deny  plaintiff's  motion  for  an  amendment  of  the  complaint. 
Rutty  V.  Consolidated  Fruit,  etc.,  Co.,  52  Hun,  492,  6  N.  Y.  Supp.  23  ; 
Barnes  v.  Seligman,  55  Hun,  339,  8  N.  Y.  Supp.  834;  Rowe  v.  Gerry, 
86  App.  Div.  349,  83  N.  Y.  Supp.  740.  Such  an  amendment  is  allow- 
able only  where  the  proof  has  been  admitted  without  objection,  and 
the  attention  of  the  party  offering  the  evidence  has  not  been  called 
to  the  defect  in  the  pleading.  Bossert  v.  Poerschke,  51  App.  Div.  381, 
64  N.  Y.  Supp.  733.  The  dismissal  of  the  complaint  for  the  said 
variance  was  proper,,  especially  as  the  plaintiff  would  not  avail  him- 
self of  the  offer  of  the  court  to  allow  a  juror  to  be  withdrawn  on 
terms.  Moreover,  there  is  not  sufficient  competent  evidence  in  the 
case  that  the  brick  which  fell  from  one  of  the  upper  floors  of  the  prem- 
ises in  question  and  struck  the  plaintiff  fell  in  consequence  of  any 
negligence  on  the  part  of  an  employe  of  the  defendants,  who  had  the 
contract  for  the  mason  work. 

The  judgment  must  be  affirmed,  with  costs.    All  concur. 


FREEMAN  ▼.  UNITED  STATES  FIDELITT  ft  GUARANTY  CO. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

L  Replevin— Acnon  on  Bord— Dkferss. 

In  an  action  on  a  replevin  bond,  the  replevin  action  having  been  dis- 
missed. It  Is  a  defense  that  defendant  In  replevin,  by  answer  therein, 
denied  that  be  had  possession  of  the  chattels,  or  bad  refused  to  deliver 
them  to  plaintiff,  and  did  not  by  his  answer,  or  by  notice  under  Code  Civ. 
Proc.  t  1725,  demand  return  of  the  chattels. 
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2.  Same— Pabttai.  Dsfinse— Mitioation  or  Dahaoes. 

In  an  action  on  a  replevin  bond  for  breach  of  the  condition  for  return 
of  the  property  if  the  replevin  action  be  discontinued,  the  fact  that  plain- 
tiff In  replevin  was  at  the  time  of  the  replevin  and  eya  afterwards  the 
owner  and  entitled  to  the  Immediate  possession  of  the  property  is  not  a 
defense  in  bar,  but  is  available  only  In  mitigation  of  damages,  and  so,  by 
the  express  provision  of  Code  Civ.  Proc.  8  508,  should  be  expressly  pleaded 
as  a  partial  defense. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Walter  K.  Freeman  against  the  United  States  Fidelity  & 
Guaranty  Company.  From  a  judgment  sustaining  a  demurrer  to  three 
separate  defenses  in  the  answer,  defendant  appeals.     Reversed. 

Argued  before  FREEDMAN.  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Niles  &  Johnson  (William  W.  Niles  and  John  J.  Cunneen,  of  coun- 
sel), for  appellant 

Nichols,  Joseph  &  Cahn  (Geo.  Edwin  Joseph,  of  counsel),  for  re- 
spondent 

FREEDMAN,  P.  J.  This  action  was  brought  against  the  defend- 
ant as  surety  on  a  replevin  bond  given  by  the  Commonwealth  Roofing 
Company  in  an  action  of  replevin  brought  by  it  against  the  present 
plaintiff,  who,  after  the  property  had  been  taken  under  the  requisition 
in  replevin,  interposed  an  answer.  More  than  a  mcmth  after  issue 
had  been  joined,  the  court,  on  application  of  the  Commonwealth  Roof- 
ing Company,  granted  an  order  discontinuing  the  action  on  payment 
of  costs.  He  then  commenced  this  action  against  the  present  defend- 
ant as  surety  on  the  replevin  bond,  on  account  of  the  nonreturn  of  the 
replevied  chattels. 
The  defendant,  by  its  answer,  sets  forth  as  a  first  affirmative  defense  : 
"That  In  the  action  of  replevin  brought  by  the  Commonwealth  Roofing  Com- 
pany against  this  plaintiff,  in  which  action  the  bond  described  In  paragraph 
8  of  the  complaint  was  given,  the  plaintiff  herein  by  his  answer  on  oath  denied 
that  he  had  possession  of  the  chattels  in  said  action  sought  to  be  replevied, 
and  denied  that  he  had  refused  to  deliver  said  chattels  on  demand  of  said 
Commonwealth  Roofing  Company,  and  in  said  answer  this  plaintiff  did  not 
ask  judgment  for  the  return  of  the  said  chattels,  though  said  chattels  had  been 
previously  thereto  replevied  by  the  said  Commonwealth  Roofing  Company,  and 
the  plaintiff  herein  has  never  demanded  the  return  of  said  chattels  ftom  said 
Commonwealth  Roofing  Company  or  from  this  defendant" 

To  this  defense  the  plaintiff  demurred  on  the  ground  that  it  is  in- 
sufficient, in  law,  on  the  face  thereof,  and  the  demurrer  was  sustained. 
The  plaintiff  seeks  to  sustain  this  ruling  by  citing  Rogers  v.  U.  S. 
FideKty  &  Guarantee  Co.  (Sup.)  84  N.  Y.  Supp.  203,  Pettit  v.  Allen, 
64  App.  Div.  579,  72  N.  Y.  Supp.  287,  and  a  number  of  others,  which 
have  been  examined,  and  found  so  inapplicable  that  a  reference  to  them 
would  serve  no  useful  purpose.  The  two  cases  to  which  I  have  re- 
ferred, it  is  true,  hold  that  the  liability  of  the  surety  upon  an  under- 
taking in  replevin  may  be  enforced  notwithstanding  the  discontinu- 
ance of  the  action;  but  it  is  equally  true,  as  was  held  in  Bown  v. 
Weppner,  62  Hun,  579,  17  N.  Y.  Supp.  193,  that  no  liability  on  the 
part  of  the  surety  for  the  nonreturn  of  the  chattels  replevied  exists 
unless  such  return  was  demanded  by  the  defendant  in  the  action.    la 
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s  V.  U.  S.  Fidelity  &  Guarantee  Co.,  supra,  the  defendants,  in 

inswer,  demanded  the  return  of  the  chattels.     In  Pettit  v.  Allen, 

the  point,  if  it  existed,  was  not  raised,  nor  was  it  discussed. 

made  by  answer,  the  demand  must  be  made  as  pointed  out  in 

1  1725  of  the  Code. 

n  if  a  replevin  case  is  tried  and  decided  on  the  merits,  a  judg-    .  ♦      '. 

in  favor  of  the  defendant  does  not  necessarily  have  the  effect 
udicating  the  title  in  him,  and  awarding  to  him  the  return  of  ."^ 

operty,  for  he  may  succeed  simi)ly  upon  the  plea  that  he  did  t  '-7  -*• 

ke  or  detain  the  property.     So  a  judgment  in  defendant's  favor  l,,-  .    .",. 

return  of  the  property  does  not  necessarily  determine  that  he  l^  'j^*..         **T 

it,  for  he  may  have  a  special  property  in  it,  the  plaintiff  being  1^'     '"     ",  ; ,» 

neral  owner;  and  in  such  a  case  the  alternative  judgment  would  f  .  •  .  "t-   •'■         ^ 

;  for  the  value  of  the  property,  but  simply  for  the  value  of  his  ••**>»  ' 

5t.    Yates  v.  Fassett,  5  Denio,  21 ;  Brady  v.  Beadleston,  62  Hun,  "•■*'.     ^-_  '^J 

7  N.  Y.  Supp.  42;  Angel  v.  Hollister,  38  N.  Y-  378;  Weaver  -_'«."'•' 

rby,  42  Barb.  411;   Rhoads  v.  Woods,  41  Bartv  471;   24  Am.  "^-  .*_•    -  "^ 

jf.  Ency.  of  Law  (2d  Ed.)  p.  537,  and  cases  there  cited.     In  the  ;  '  -."w-        "   '  "" 

t  bar  the  discontinuance  of  the  replevin  suit  can  have  no  greater  I  .  *    •..',     .  ",     ' 

No  title  was  adjudicated  upon,  and  no  judgment  for  a  return  |^^-  •-'.  ■."  -' 

;   and  the  defendant  had  pleaded  that  he  did  not  take  or  detain  -•**'•',-■•'        •    ^ 

•operty,  and  had  not  in  any  manner  demanded  a  return  of  the  '   '      i"  '■  •     " 

•ty.    While,  therefore,  the  property  having  been  found  in  de-  -"  ^   '   ..<» 

It's  possession  and  taken  from  him,  he  was  presumptively  the  '    /     -'.    tl* '   '  . 

,  and  would  not  be  required,  in  the  first  instance,  to  show  title,  ... 

)resumption  may  be  rebutted  by  proof.    This  is  precisely  what  ,'"•"" 

esent  defendant,  by  its  answer,  proposes  to  do.    The  doctrine  '     _. 

tes  V.  Fassett,  5  Denio,  21,  that  where  one  who  was  sued  in  re-  r  •  .-     ^     .  ' 

in  the  detinet,  and  pleaded  non  detinet,  and  had  a  verdict  in  "»..-• 

eor,  with  judgment  for  costs,  but  not  for  a  return,  afterwards  .  '     '  ' 

lit  trover  for  the  property  against  the  former  plaintiff,  such  ac-  .         •  , 

'as  maintainable,  though  he  might  have  so  pleaded  in  the  first 
;  to  have  entitled  himself  to  a  return,  or  to  the  value  of  the 

ty  in  damages,  which  doctrine  was  followed  in  Angel  v.  Hoi-  .  ,. 

38  N.  Y.  378,  and  in  Brady  v.  Beadleston,  62  Hun,  548,  17  N. 
pp.  42,  has  no  application  to  the  present  controversy.  •     ; 

the  reasons  stated,  and  especially  in  view  of  the  decision  of  '  '** 

V.  Weppner,  62  Hun,  579,  17  N.  Y.  Supp.  193,  the  demurrer  ••~  - 

plaintiff  to  the  first  affirmative  defense  should  have  been  over- 
second  affirmative  defense  differs  from  the  first,  in  that  it  does 

t  forth  this  plaintiff's  denial  that  he  was  in  possession  of  the  ' ,  ^     ■  ^ 

s  at  the  time  they  were  replevied,  and  that  it  does  not  contain  ^  t  .'  ' 

egation  that  plaintiff  denied  that  he  refused  to  deliver  the  chat- 

the  Commonwealth  Roofing  Company.     It  sets  forth,  however,  •       '  * 

e  plaintiff  in  this  action  never  in  any  manner  demanded  the  re- 
►r  judgment  for  the  return,  of  the  chattels  alleged  in  the  com- 

to  have  been  replevied  by  the  Commonwealth  Roofing  Company,  '  \. 

50  that  he,  in  the  action  brought  by  said  company,  never  served  ,     •.  .{»    " 

»tice  in  which  he  made  a  demand  for  a  judgment  for  a  return 
said  chattels  or  their  value.    That  the  defendant  in  a  replevin  -"  ■    . 
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suit,  if  he  wishes  to  have  the  replevied  chattels  returned  to  him  with- 
out having  given  a  counter  undertaking  and  reclaimed  the  chattels 
as  provided  by  section  1704  of  the  Code,  must  either  demand  the  re- 
turn of  his  answer,  as  decided  in  Bown  v.  Weppner,  62  Hun,  579,  17 
N.  Y.  Supp.  193,  or  by  notice  under  section  1725  of  the  Code,  is  spe- 
cifically required  by  the  Code  (sections  1725  to  1730).  See,  also,  Mc- 
Cobb  V.  Christiansen)  27  Misc.  Rep.  825,  59  N.  Y.  Supp.  187,  affirmed 
in  28  Misc.  Rep.  119,  59  N.  Y.  Supp.  303.  For  the  reasons  above 
assigned  for  the  sufficiency  of  the  first  affirmative  defense,  the  second 
defense  must  also  be  sustained. 

The  third  defense  is  to  the  effect  that  the  Commonwealth  Roofing 
Company  at  the  time  of  the  replevy  and  ever  since  has  been  the  owner 
of  the  chattels,  and  entitled  to  the  immediate  possession  thereof,  and 
that  the  plaintiff  at  the  time  of  the  replevy  had  no  property  or  owner- 
ship in  them,  and  never  since  has  had.  This  defense,  when  considered 
as  a  separate  and  distinct  defense,  as  it  was  pleaded,  is  not  a  defense 
in  bar  of  the  action,  but  is  available  only,  if  properly  pleaded,  as  a 
partial  defense  in  mitigation  of  damages.  The  claim  of  the  plaintiff 
rests  upon  that  part  of  the  undertaking  which  provided  for  a  return 
of  the  property  if  the  action  should  abate  or  be  discontinued,  and, 
the  action  having  been  discontinued  and  no  return  made,  the  failure 
to  make  a  return  was  a  breach  of  the  undertaking;  but  proof  that 
the  title  to  the  property  and  the  right  to  its  immediate  possession  was, 
after  all,  in  the  defendant  in  this  action,  would  prevent  a  recovery  by 
the  present  plaintiff  for  more  than  nominal  damages.  24  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  538,  and  ca.ses  there  cited;  Sutherland  on 
Damages,  §  507 ;  Ernest  Bros.  v.  Hogue,  86  Ala.  502,  5  South.  738 ; 
Tuck  v.  Moses,  58  Me.  462.  But  in  order  to  be  available  for  such 
purpose,  the  third  defense  should  not  have  been  pleaded  as  a  defense 
in  bar,  but  should  have  been  pleaded  as  a  partial  defense,  as  required 
by  section  508  of  the  Code.  Not  having  been  so  pleaded,  the  demurrer 
to  it  on  the  technical  ground  of  its  insufficiency  in  law  as  a  defense 
in  bar  must  be  sustained. 

The  judgment  appealed  from  should  be  reversed,  with  costs,  as  to 
the  first  and  second  defense,  and,  as  to  them,  judgment  should  be  or- 
dered for  the  defendant  upon  the  demurrer,  with  costs,  with  leave  to 
plaintiff  to  withdraw  the  demurrer  upcMi  payment  of  such  costs.  As 
to  the  third  defense,  the  judgment  should  be  affirmed,  with  costs,  with 
leave  to  defendant,  if  so  advised,  upon  payment  of  such  costs,  to  amend 
the  answer  by  setting  forth  the  said  defense  as  a  partial  defense.  The 
said  costs  as  to  the  third  defense  should  be  set  off  against  the  costs 
awarded  as  to  the  first  and  second  defenses.    All  concur. 
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ACSTEN  V.  COLUMBIA  LUBRICANTS  CO. 
(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

OBNET  AND  CLIENT— AUTHOBITT  TO  APPEAB— DEFUNCT  COBPOBATIONS. 

Where  affidavits,  and  a  certificate  of  the  Secretary  of  the  State  of  its 
L'orporatlon,  showed  that  a  corporation  had  been  dissolved  prior  to  the 
stltutlon  of  action  against  It,  an  attorney  appearing  on  appeal  from 
default  judgment  against  the  corporation,  and  signing  himself  "Attorney 
r  Defendant-Appellant,"  showed,  by  submitting  said  affidavits  and  cer- 
Icate,  that  he  had  no  authority  to  appear,  and  that  the  corporation 
aid  not  authorize  bis  appearance, 
i:— Objection  on  Appeal— Municipal  Coubt  Act. 
Municipal  Court  Act,  Laws  1002,  p.  1578,  c.  580,  (  811,  providing  that 
tborlty  to  appear  for  an  appellant  cannot  be  questioned  if  notice  of 
peal  be  subscribed  either  by  appellant  or  "his  attorney  In  the  appellate 
art,"  has  no  application  to  a  case  where  the  attorney  shows  that  ap- 
Uant  corporation,  which  be  assumes  to  represent,  has  no  longer  any 
Istence. 

GMENTs— Void  Jddguents— Defunct  Cobpobations— Attack— Intebest 
Attacking  Pabty. 

While  a  court  can  acquire  no  jurisdiction  -  of  a  dissolved  corporation, 
d  a  default  judgment  against  It  la  a  nullity,  and  can  be  attacked  directly 
by  appeal  or  collaterally,  such  attack  must  be  by  one  interested  In  hav- 
;  the  judgment  reversed,  and  an  appeal  in  the  name  of  the  corporation 
SB  not  He. 

>eal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh  Dis- 

;  separate  actions  by  Mary  M.  Austen  against  the  Columbia 
rants  Company.  From  judgments  for  plaintiff  in  each,  defend- 
ppeals.    Dismissed. 

85  N.  Y.  Supp.  362. 

ued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 

JJ. 

lert  H.  Gay,  for  appellant. 
Lspinwall  Hodge,  for  respondent 

SEDMAN,  P.  J.  There  are  five  of  these  appeals,  and  by  stipu- 
the  decision  in  one  is  to  be  decisive  of  all. 

actions  were  based  upon  a  verified  complaint  alleging  a  leasing 
mises  by  the  defendant  from  the  plaintiff,  and  the  nonpayment 
t  for  the  months  of  May  to  September,  inclusive,  each  action 
',  been  brought  after  the  preceding  month's  rent  fell  due.    At- 

to  the  complaint  was  a  copy  of  the  lease,  showing  that  the  de- 
it  was  a  corporation  organized  under  the  laws  of  West  Virginia. 
:h  action,  the  defendant  failed  to  appear,  and  judgment  was 
against  it.  The  summons  in  eacli  action,  as  appears  by  the  re- 
if  the  persons  making  the  service,  was  personally  served  upon 
,  Kemp,  president  of  the  defendant  corporation."  By  virtue  of 
;  of  appeal  signed  as  follows:  "Robert  H.  Gay,  Atty.  for  the 
iant-Appellant  for  the  purposes  of  this  appeal  only,  21  Liberty 

Borough  of  Manhattan,  New  York  City,"  and  duly  served  in 
ase,  the  court  below  made  no  return  to  this  court.  At  the  Octo- 
rm  of  this  court  the  first  three  cases  came  up  for  a  hearing. 
;7  N.Y.8.— 32 
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The  appeals  were  based  upon  the  ground  that  no  service  was  ever 
made  upon  the  defendant,  and  that  for  that  reas(»i  the  court  below 
never  acquired  jurisdiction.  At  the  hearing  at  that  term,  the  appel- 
lant for  the  first  time  served  copies  of  the  affidavits  upon  which  it 
relied  to  show  nonservice  of  the  summons  upon  the  respondent,  and 
the  court  there  held,  Mr.  Justice  Bischoff  writing  the  opinion,  that 
the  proper  practice  was,  in  cases  similar  to  this,  to  serve  such  affi- 
davits a  sufficient  length  of  time  prior  to  the  hearing  as  would  enable 
the  respondent  to  reply  if  he  so  desired,  and  the  hearmg  of  the  appeals 
was  ordered  to  be  renoticed  for  the  December  term.  At  the  December 
term  the  cases  were  sent  over  to  the  present  term. 

The  affidavits  are  undisputed,  and  show  that  E.  R.  Kemp,  the  per- 
son who  was  served  with  the  process  in  each  case,  never  had  any  con- 
nection with  the  company  whatever  in  any  capacity,  nor  was  he  desig- 
nated as  a  person  upon  whom  personal  service  of  a  summons  could 
be  made.  The  affidavits  also  disclose  another  situation.  They  show 
.  that  the  defendant  corporation  was  legally  dissolved  by  the  vote  of  a 
general  meeting  of  the  stockholders  thereof  held  according  to  law 
October  22,  1902,  over  six  months  before  the  first  of  these  actions 
was  commenced ;  and  accompanying  said  affidavit  is  a  certificate,  un- 
der the  hand  and  seal  of  the  Secretary  of  State  of  West  Virginia, 
dated  October  27,  1902,  showing  that,  in  pursuance  of  the  resolutions 
voted  at  said  meeting  of  said  stockholders,  the  dissolution  of  the  cor- 
poration was  authorized  by  law.  That  being  so,  at  the  time  the  judg- 
ments herein  were  rendered  and  these  appeals  taken  this  defendant 
had  no  existence.  Clearly,  then,  the  person  who  signed  and  served 
the  notices  of  appeals  herein  could  have  had  no  authority  to  so  appear 
or  appeal.  It  is  true  that  the  authority  to  appear  for  an  appellant 
cannot  be  questioned  if  such  notice  of  appeal  be  subscribed  either  by 
the  appellant  or  "his  attorney  in  the  appellate  court"  (section  311, 
Municipal  Court  Act,  Laws  1902,  p.  1578,  c.  580),  but  that  presup- 
poses the  existence  of  an  appellant.  In  the  case  at  bar  the  corporation 
attempted  to  be  sued  had  been  dissolved,  and  was  no  longer  extant, 
and  this  fact  appears  by  the  proof  submitted  by  the  attorney  who  seeks 
to  appear  for  the  defunct  corporation.  It  is  clear  that  the  court  be- 
low never  could  acquire  jurisdiction  of  a  dissolved  corporation,  and 
it  is  equally  clear  that  such  corporation  could  not  authorize  the  ap- 
pearance by  an  attorney.  The  judgments  thus  obtained  are  a  nulli^, 
and  can  be  attacked  directly  or  by  appeal  or  coUaterdly.  Risley  v. 
Phenix  Bank,  83  N.  Y.  318,  38  Am.  Rep.  421.  Such  attadc,  however, 
must  be  by  some  one  interested  in  having  such  judgments  reversed, 
and  the  appellant  herein  does  not  come  within  that  rule,  and  has  no 
standing  in  court 

Appeals  dismissed,  with  costs.    All  conctir. 
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LEATT  ▼.  MANHATTAN  DBLIVBRT  Oa 
(Supreme  Oonrt,  Apiyellate  Term.    Marcb  24,  1904.) 

1.    DAVAGKS— EZCBBBITB  VXBDIOTS. 

Where  the  verdict  exceeded  the  amonnt  eatablished  by  plalntUTB  own 
evidence,  It  will  be  reduced  to  accord  to  tbe  jftoot 

Appeal  from  Gty  Court  of  New  York,  Trial  Term. 

Action  by  Newman  Leavy  against  the  Manhattan  Delivery  Com- 
pany. From  a  judgment  of  the  City  Court  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  Bl^ANCH- 
ARD,  JJ. 

Eidlitz  &  Hulse,  for  appellant 
Louis  Steckler,  for  respondent 

BLANCHARD,  J.  This  appeal  presents  for  consideration  wily 
questions  of  fact  These  were  properly  submitted  to  the  jury  upon 
die  conflicting  evidence,  and  appear  to  have  been  correctly  determined, 
except  in  respect  to  the  amount  which  the  plaintiff  was  entitled  to 
recover.  There  was  no  proof  that  the  plaintiff  expended  for  medical 
attendance,  nursing,  and  medicine  more  than  $390.  The  verdict  was, 
however,  for  $415,  and  was  therefore  excessive  to  the  extent  of  $25. 
The  objection,  to  this  extent,  should  have  been  sustained.  The  judg- 
ment should  be-  reduced  fron  $545.79  to  $520.79.  The  other  excep- 
tions do  not  present  any  error  idling  for  reversal. 

The  judgment  as  reduced,  and  the  order  denying  defendant's  motion 
for  a  new  trial,  should  be  affirmed,  without  costs.    All  concur. 


HUSSET  et  aL  ▼.  JUD80N. 
(Supreme  Court,  Appellate  Term.    Marcb  24,  1904.) 

1.  BAUKKDTTOT— DlBCHABOB-^UDOUKRT— GANCKTUkTIOR. 

Code  civ.  Proc.  S  1268,  declares  that  at  any  time  after  one  year  after 
t  bankrupt's  discharge  he  may  apply  to  tbe  court  In  which  a  Judgment 
was  rendered  against  him  for  an  order  directing  the  Judgment  to  be 
canceled  and  discharged  of  record.  Held,  that  where  defendant  In  an 
action  on  a  contract,  after  Issue  Joined,  was  discharged  In  bankruptcy, 
and  obtained  leave  to  set  up  tbe  discharge  by  answer  on  certain  conditions, 
but  he  declined  to  avail  himself  of  tbe  privilege,  be  was  entitled,  as  a 
matter  of  rlgbt,  after  recovery  of  Judgment  against  blm,  and  tbe  expira- 
tion of  one  year  after  his  discharge,  to  an  order  canceling  the  record  of 
the  Judgment  against  him. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Appeal  by  Edward  Judson  from  an  order  denying  his  motion  for 
the  cancellation  of  a  judgment  against  him  in  favor  of  William  H. 
Hussey  and  others,  the  motion  l^ng  on  the  grotmd  of  defendant's 
discharge  in  bankruptcy.    Reversed. 

1 1.  See  Baskroptcy,  vol.  6,  Cent  Dig.  {  82. 
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Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLAN( 
ARD,  JJ. 

Blandy,  Mooney  &  Shipman  (Charles  T.  B.  Rowe  and  Frede 
A.  Card,  of  counsel),  for  appellant. 

Appell  &  Taylor  (George  H.  Taylor,  Jr.,  and  Albert  J.  Appell 
counsel),  for  respondents. 

FREEDMAN,  P.  J.  This  appeal  presents  the  question  whethi 
defendant  in  an  action  on  contract,  who,  after  issue  joined,  was  < 
discharged  in  bankruptcy  under  the  act  of  Congress,  and  then  app 
for  leave  to  set  up  such  discharge  by  answer  and  obtained  such  li 
on  certain  conditions,  but  declined  to  avail  himself  of  the  privi 
granted,  is,  after  recovery  of  judgment  against  him  and  the  exj 
tion  of  one  year  after  his  discharge,  entitled  as  matter  of  righ 
an  order  canceling  the  record  of  the  judgment  against  him.  In  S; 
V.  Perry,  38  Hun,  268,  decided  in  1885,  it  was  held  that  a  motio 
vacate  a  judgment  recovered  against  a  defendant  after  his  disch; 
in  bankruptcy  should  be  denied,  but  without  prejudice  to  a  motio 
have  the  judgment  opened,  and  to  be  allowed  to  plead  the  discha 
That  decision  was  in  accordance  with  the  Code  of  Civil  Procei 
as  it  then  stood  and  the  prior  decisions  upon  the  point.  Up  to 
time  the  bankrupt  had  to  move  either  to  have  the  judgment  op* 
for  the  purpose  of  making  the  plea  of  discharge  or  for  a  perp€ 
stay  of  execution  on  the  judgment.  Section  1268  of  the  Code,  as  it  1 
stood,  being  a  re-enactment  of  chapter  52,  p.  48,  of  the  Laws  of  i 
provided  that  at  any  time  after  the  expiration  of  two  years  after 
charge  the  bankrupt  may  apply,  upon  proof  of  his  discharge,  to 
court  in  which  a  judgment  was  rendered  against  him,  for  an  o 
directing  the  judgment  to  be  canceled  of  record,  and  that,  "if  it 
pears  that  he  has  been  discharged  from  the  payment  of  that  ji 
ment,  an  order  must  be  made  accordingly."  In  1899  the  said  sec 
was  amended  so  as  to  enable  a  bankrupt  to  make  the  motion  at 
time  after  the  expiration  of  one  year  after  the  discharge,  and  to  n 
"If  it  appears  upon  the  hearing  that  he  has  been  discharged  from 
payment  of  that  judgment,  or  the  debt  upon  which  such  judgn 
was  recovered,  an  order  must  be  made  directing  said  judgment  tc 
canceled  and  discharged  of  record."  The  section,  as  thus  ameni 
being  mandatory,  and  liable  to  no  constitutional  objection,  and  it  li 
ing  been  clearly  and  seasonably  shown  that  the  debt  upon  which 
judgment  was  recovered  was  fully  covered  by  the  discharge,  defe 
ant's  motion  was  erroneously  denied. 

The  order  appealed  from  should  be  reversed,  with  costs  and  < 
bursements,  and  the  defendant's  motion  for  the  cancellation  of 
judgment  granted,  without  costs.    All  concur. 
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MICHELSON  V.  METROPOLITAN  ST.  RY.  CO. 
(Supreme  Court,  Appellate  Term.    Marcb  24,  1004.) 

BBIEBS— InJTBT  TO  PA8SBNGEB—XegI.IGENCE— QUESTION  FOB  JTTBT. 

In  an  action  against  a  street  railroad  company  for  Injury  to  a  passenger 
ho  alighted  from  a  crowded  car  for  the  purpose  of  allowing  other  pas- 
jngers  to  pass  out,  and  was  injured  by  the  car  giving  a  sudden  jerk  as 
e  was  attempting  to  regain  his  place  on  the  car,  evidence  examined,  and 
eld  sufficient  to  require  submission  of  the  question  of  the  defendant's 
^gligence  and  plalntlfT's  contributory  negligence  to  the  jury. 

peal  from  City  Court  of  New  York,  Trial  Term, 
tion  by  Adolph  Michelson  against  the  Metropolitan  Street  Rail- 
Company.    From  a  judgment  for  defendant,  plaintiff  appeals, 
rsed. 

?ued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
.  JJ. 

vid  Welch,  for  appellant, 
y^ard  H.  Ames  and  F.  Angelo  Gaynor,  for  respondent. 

,ANCHARD,  J.  The  undisputed  facts  show  that  the  plaintiff 
a  passenger  on  one  of  the  defendant's  cars;  that  the  car  was 
led  with  passengers,  and  the  conductor  was  inside  collecting  fares 
e  time  of  the  accident.  The  car  stopped  to  let  off  passengers, 
he  plaintiff,  for  the  purpose  of  giving  passengers  more  space  to 
t,  also  stepped  off  the  car.  After  the  passengers  had  alighted, 
ifter  certain  other  passengers  had  boarded  the  car,  the  plaintiff 
d  to  again  board  the  car,  and  for  that  purpose  put  his  right  foot 
the  step  and  grasped  the  handle  at  the  side  of  the  car  above  the 
A'ith  his  right  hand,  and  was  in  the  act  of  raising  himself  to  the 
jlatform  when  the  car  started  forward  with  a  sudden  jerk,  where- 
e  plaintiff  was  dragged  some  distance,  and  then  thrown  to  the 
nent  with  such  force  that  he  received  certain  injuries.  The  plain- 
Iso  gave  evidence  as  to  the  amount  of  his  damage  resulting  from 
[juries  so  sustaihed.  Upon  the  evidence  outlined  the  defendant's 
el  at  the  close  of  the  defendant's  case  moved  for  a  dismissal  of 
^mplaint  upon  the  following  grounds :  That  the  evidence  estab- 
[  the  fact  that  the  plaintiff  was  guilty  of  contributory  negligence ; 
he  evidence  did  not  show  that  the  defendant  caused  the  accident ; 
he  negligence  of  the  defendant  had  not  been  shown  to  have  been 
jle  cause  of  the  accident,  and  that  the  plaintiff  had  failed  to  make 
cause  of  action.  The  motion  was  granted,  and  the  plaintiff's 
lel  excepted. 

;  are  of  the  opinion  that  the  granting  of  the  motion  to  dismiss 
omplaint  was  error.  The  evidence  showed  that  the  car  was 
led,  and  that  the  conductor  was  inside  the  car  collecting  fares, 
o  tended  to  show  that  the  conductor  may  not  have  been  giving 
:ion  to  the  safety  of  passengers  alighting  from  and  boarding  the 
fter  it  stopped  and  when  it  again  started.  It  does  not  appear 
lat  the  starting  of  the  car,  under  the  circumstances  disclosed  by 
vidence,  may  have  been  a  negligent  act  on  the  part  of  the  em- 
s  of  the  defendant  in  charge  of  the  car.    We  also  think,  upon 
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the  evidence,  that  the  question  of  the  plaintiff's  negligence  or  freedom 
from  negligence  wais  oae  to  be  submitted  to  the  jury. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event    All  concur. 


FINEELSTBIN  ▼.  MEENAN. 

(Sapreme  Court,  Appellate  Term.    March  24,  1904.) 

1.  DiBCONTiNtnNo  Action— DiscBETioN  of  Oottbt. 

Where,  after  plaintiff  has  brought  an  action  in  the  Municipal  Oonrt,  be 
brings  another  there  for  the  same  cause  of  action,  reducing  the  damagea 
claimed  to  an  amount  preventing  removal  of  the  cause  into  the  city  court, 
it  is  in  the  discretion  of  the  court  to  refuse  leave  to  discontinue  the  first 
action. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Louis  Finkelstein  against  Daniel  Meenan.  From  an  or- 
der denying  plaintiff's  motion  for  leave  to  disccmtinue,  he  a{^)eals. 
Affirmed. 

Argued  before  FREEDMAN,  P.  T.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Herman  Gettner,  for  appell&nt 
Cornelius  Huth,  for  respondent. 

SCOTT,  J.  It  is  undoubtedly  the  general  rule  that  a  plaintiff  may 
discontinue  on  payment  of  costs,  where  no  counterclaim  has  been  in- 
terposed, and  no  interest  of  third  parties  has  intervened.  The  leave 
to  discontinue  still,  however,  rests  within  the  sound  discretion  of  the 
court,  and  may  properly  be  denied  where  it  appears  that  to  grant  it 
would  enable  the  plaintiff  to  gain  an  unfair  advantage.  Kruger  v. 
Persons,  52  App.  Div.  50,  64  N.  Y.  Supp.  841.  It  is  quite  obvious 
that  in  cconmendng  his  second  action  in  the  Municipal  Court  the  plain- 
tiff reduced  the  damages  he  claimed  for  the  pujpose  of  preventing  a 
removal  of  the  cause  into  the  City  Court  By  thus  bringing  the  second 
action  and  moving  to  discontinue  the  present,  even  at  the  expense  of 
paying  costs,  he  indicated  a  very  positive  determination  to  try  the 
action  in  the  particular  court  in  which  both  actions  were  originally 
brought.  Those  were  circumstances  which  justified  the  suspicion, 
which  the  judge  below  evidently  entertained,  that  this  determination 
rested  upon  the  belief  on  the  part  of  the  plaintiff  that  the  defendant 
would  be  at  a  greater  disadvantage  in  the  Municipal  Court  than  in 
the  City  Court.  We  make  no  doubt  that  this  belief,  if  entertained, 
was  ill  founded,  but  the  plaintiff  did  nothing  to  remove  the  impression 
of  unfairness  which  the  peculiar  circumstances  of  the  case  suggested. 
The  order  appealed  from  gives  the  plaintiff  leave  to  renew,  and  upon 
such  renewal  he  can  show,  if  the  facts  warrant  it,  that  the  doubt  sug- 
gested as  to  the  good  faith  of  his  practice  is  unfounded.  This  is  the 
proper  course  for  him  to  pursue. 

Order  affirmed,  with  costs.    All  concur. 
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FORGOTSON  v.  RAUBITSCHEK  et  aL 
(Sapreme  Gonrt,  Appellate  Term.    Marcb  24,  1004.) 

IEBE8T — UsuBT— Loans  of  Cbedit— Questions  o»  Fact. 

Whether  a  transaction  was  a  sale  or  loan  of  personal  credit,  or  simply 
.  cloak  to  cover  a  nsurlons  loan,  is  a  question  of  fact 
DGUENT — What  Constitutes— Memobanda. 

a' memorandum  filed  by  a  trial  Jadge,  stating  the  gronnds  of  his  decision, 
B  no  part  of  the  Judgment 

>peal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh  Dis- 

:tion  by  Etta  Forgotson  against  Max  H.  Raubitschek  and  another. 

1  a  judgment  for  defendants,  plaintiff  appeals.     Affirmed. 

■gued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 

),  JJ. 

mes  C.  De  La  Mare,  for  appellant 

ilder  &  Anderson,  for  respondents. 

2R  CURIAM.  This  action  was  brought  to  replevin  all  the  house- 
goods  of  the  defendants,  which  were  covered  by  a  chattel  mort- 
held  by  the  plaintiff.  The  defense  interposed  was  that  the  trans- 
n  upon  which  the  chattel  mortgage  was  founded  was  usurious, 
il,  and  void.  By  means  of  the  giving  of  certain  notes  made  by 
lefendants  and  indorsed  by  the  plaintiff,  it  appears  that  between 
mber  9,  1902,  and  the  13th  day  of  August,  1903,  the  defendants, 
:tum  for  an  advance  or  loan  to  them  by  the  plaintiff  of  the  sum 
}oo,  have  paid  to  the  plaintiff  the  sum  of  $322.28,  and,  according 
le  plaintiff's  contention,  were  on  the  last-named  date — the  time 
1  this  action  was  commenced — still  indebted  to  plaintiff  in  said 
of  $300.  The  payment  by  the  defendants  to  the  plaintiff  of  this 
was,  as  claimed  by  the  plaintiff,  made  to  her  for  "the  use  or  sale 
;r  personal  credit,"  and  that,  to  secure  her  for  the  "loan,  use,  and 
of  her  personal  credit,"  she  took  the  chattel  mortgage  in  question, 
plaintiff  also  claims  that  section  378  of  the  Penal  Code,  which 
ides  that  "a  person  who  *  *  *  receives  any  interest,  discount 
jnsideration  *  *  *  upon  the  loan,  use  or  sale  of  his  persona! 
it  where  there  is  taken  for  such  loan,  use  or  sale -of  personal 
t,  security  upon  any  household  furniture,  *  *  *  permits  the 
jer  to  retain  possession  thereof,  greater  than  six  per  cent,  per 
im,  is  guilty  of  a  misdemeanor,"  is  unconstitutional.  We  do  not 
I  it  necessary  for  the  determination  of  this  case  to  pass  upon  the 
dness  or  unsoundness  of  the  plaintiff's  contention.  Whether  or 
:he  transaction  between  the  parties  was  a  sale  or  loan  of  personal 
t,  or  whether  it  was  simply  a  cloak  to  cover  a  usurious  l6an  made 
le  plaintifF  to  the  defendants,  was  a  question  of  fact;  and  there 
ffiaent  testimony  given  by  defendants,  from  which  ample  support 
he  judgment  in  their  favor  may  be  found,  upon  the  ground  that 
IS  a  loan  of  money  made  by  plaintiff  to  the  defendants,  and  at 
ious  rates,  and  that  the  various  devices  adopted  and  made  use  of 
le  plaintiff  were  a  part  of  the  scheme  to  hide  the  Teal  transaction. 
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The  record  shows  that  the  judgment  in  favor  of  the  defendants 
was  given  November  13,  1903.  In  a  memorandum  attached  to  the 
return,  the  judge  states  that  he  filed  his  decision  in  favor  of  the  de- 
fendants on  October  26,  1903;  and  in  that  memorandum,  called  by 
the  plaintiff  a  "judgment,"  he  bases  his  decision  upon  the  finding,  in 
substance,  that  the  plaintiff  was  guilty  of  a  violation  of  section  378 
of  the  Penal  Code.  This  finding  is  more  in  the  nature  of  an  opinion, 
was  not  necessary  in  order  to  give  validity-to  his  judgment  dismiss- 
ing the  plaintiff's  complaint,  and  forms  no  part  of  such  judgment; 
and,  as  before  stated,  whether  or  not  th*e  section  referred  to  is  con- 
stitutional is  of  no  moment,  in  view  of  the  adequate  testimony  in  sup- 
port of  the  judgment  upon  the  other  ground,  and,  as  the  record  does 
sustain  it,  the  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 


STOUTENBURGH  ▼.  FLEER. 

(Sapreme  Court,  Appellate  Term.    March  24, 1904.) 

L  Attobnkt  and  Client— Compensation. 

Defendant  agreed  to  pay  an  attorney  one-balf  of  the  amount  the  latter 
might  save  from  a  claim  made  against  defendant  After  a  court  decision 
in  a  similar  case,  the  claimant  substantlaUy  acceded  to  the  attorney's 
contention,  and  the'  claim  was  settled  at  a  reduction.  Held,  that  the 
attorney  was  entitled  to  recover  the  agreed  compensation. 
2.  Same— Settlement  without  Suit. 

An  attorney  obtaining  a  favorable  settlement  of  a  controversy  without 
enit  is  entitled  to  recover  his  fees  therefor. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth  Dis- 
trict. 

Action  by  John  Stontenburgh  against  Frederick  W.  Fleer.  From  a 
judgment  for  defendant,*  plaintiff  appeals.    Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Henry  Parsons,  for  appellant. 

Van  Mater  Stilwell,  for  respondent 

SCOTT,  J.  It  is  not  easy  to  see  upon  what  theory  the  justice  gave 
judgment  in  favor  of  defendant.  The  defendant  expressly  agreed,  in 
writing,  to  pay  plaintiff  one-half  of  the  amount  the  latter  might  save 
from  the  claim  then  made  against  defendant's  property.  The  claim 
made  amounted  to  $1,113.56.  The  plaintiff  at  once  addressed  himself 
to  the  receivers  of  the  corporation  making  the  claim,  insisting  that  it 
was  excessive,  as  it  undoubtedly  was.  Ultimately,  after  the  decision 
in  a  simflar  case  by  one  of  the  Appellate  Divisions  of  this  state,  the 
receivers  acceded,  in  the  main,  to  plaintiff's  contention,  and  the  claim 
was  settled  at  a  considerable  reduction.  It  cannot  be  said  that  plain- 
tiff did  nothing  to  earn  his  fee,  for  he  certainly  conducted  the  nego- 
tiations between  defendant  and  the  receivers.  Possibly  the  defendant 
might  have  obtained  as  large  a  reduction  if  he  had  undertaken  the 
negotiations  himself,  but  even  that  is  not  certain.    At  all  events,  he 
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3yed  the  plaintiff  to  obtain  a  reduction,  and  it  was  obtjuned.  We 
inable  to  accede  to  the  argument  of  defendant's  counsel  to  the 
:  that  a  lawyer  can  only  earn  a  fee  by  bringing  a  suit.  To  obtain 
'orable  settlement  of  a  controversy  without  suit  is  certainly  a 
mate  professional  service. 

igment  reversed  and  new  trial  granted,  with  costs  to  appellant 
ide  the  event.    All  concur. 


rALL,  J.  This  is  an  action  for  rent  under  a  lease  made  orig- 
with  one  Lazarowitz,  and  alleged  to  have  been  assigned  to  de- 
its.  A  defense  interposed  by  the  defendant  Fischer  is  that  the 
fT  discharged  the  defendants  from  any  further  liability  or  obliga- 
nder  said  lease,  and  a  further  defense  is  that  "he  paid  her  all 
it  that  was  due,  and  she  accepted  such  sum  in  full  payment  and 
ction  of  all  claims  and  demands  the  plaintiff  had  against  this 
ant."  The  defendant  Oldenburg  offers  a  general  denial  of  all 
eg^ations  of  the  complaint,  and  for  further  defense  sets  up  that 
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D'ANGLEMONT  v.  FISCHER  et  al. 

(Supreme  Conrt,  Appellate  Term.    March  11,  1904.) 

SADina — Bill  of  Particulars— Failure  to  Comply  with  Order— Ex- 
LusiON  of  Evidence. 

In  an  action  for  rent  one  defendant  pleaded  discharge,  and  payment  and  • 
x%ptance  by  plaintiff.  Tbe  other  defendant  pleaded  a  general  denial,  an 
ssigmuent  of  the  lease,  and  release  by  plaintiff  from  liability.  Plaintiff 
ored  for  a  bill  of  particulars,  and  sbowed  that  she  was,  and  bad  been 
ir  five  years  past,  in  Europe,  and  that  her  agent  had  exclusive  manage- 
ent  of  the  demised  premises,  and  that  he  never  discharged  defendants, 
Id  could  find  no  one  among  his  employes  who  did.  Tbe  first  defendant 
as  ordered  to  serve  a  bill  stating  when,  and  the  person  by  whom,  he  was 
iscbarged  from  liability,  and  when,  and  tbe  person  by  whom,  payments 
ere  accepted  In  satisfaction  of  plaintiff's  claims.    The  second  defendant  _ 

as  ordered  to  give  the  date,  and  the  person  by  whom,  he  was  relieved  *  ~_       .'"■  |n« ' 

om  liability,  etc.  The  second  defendant  absolutely  Ignored  the  order, 
id  the  first  served  a  bill,  but  did  not  state  therein  the  person  in  tbe 
;ent'8  office  to  whom  the  payment  was  made  and  by  whom  the  release  was 
ven.  Held,  that  defendants  should  have  furnished  bills  as  ordered,  and, 
illing  therein,  the  court  sheuld  have  entered  an  order  precluding  them 
om  giving  evidence  as  to  the  above  defenses. 

Jon  by  Catherine  D'Anglemont  against  Charles  Fischer  and  Wil- 
Oldenburg.  From  an  order  denying  a  motion  to  preclude  de- 
nts from  giving  evidence  under  separate  defenses  interposed  by 
as  to  which  they  had  been  ordered  to  give  a  bill  of  particulars, 
id  failed  to  comply  with  the  terms  of  the  order,  plaintiff  appeals, 
sed  in  part. 

-ued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 
^,  JJ. 

Ham  H.  Sage,  for  appellant. 
Tnian  &  Wahle,  for  respondent  Fischer. 
Ham  H.  Klinker,  for  respondent  Oldenburg. 
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he  and  his  codefendant  assigned  the  lease,  and  the  pIainti£F  agreed 
"to  relieve  the  defendant  Oldenburg  from  all  liability  therefrom,"  and, 
further,  that  the  plaintiff  agreed  to  look  to  defendant  Fischer  for 
rent  thereof.  At  issue  under  such  pleading,  the  plaintiff  moved  for  a 
bill  of  particulars,  and  Douglas  Robinson  stated  to  the  court,  in  an 
affidavit  used  on  said  application,  that  the  plaintiff  was  in  Europe, 
had  been  there  for  five  years  past,  and  that  he,  Robinson,  had  the  ex- 
clusive management  and  control  of  the  demised  premises,  as  agent  of 
plaintiff,  during  the  whole  length  of  time  covered  by  the  lease  men- 
tioned in  the  complaint;  that  he  employs  an  office  force  of  over  lo 
persons;  that  he  never  discharged  the  defendants  nor  relieved  them 
from  liability  or  the  obligation  imposed  by  said  lease,  nor,  after  dili- 
gent inquiry  among  his  employes,  could  he  find  one  among  them  that 
did.  Upon  such  presentation  of  the  facts  by  the  plaintiff,  and  after 
notice  given  to  both  of  the  defendants,  one  of  the  justices  of  the  City 
Court  issued  an  order  directing  both  defendants;  within  five  days  after 
the  service  of  said  order,  to  serve  upon  plaintiff's  attorney  bills  of 
particulars.  In  the  case  of  defendant  Fischer,  for  him  to  state  the 
date  when,  and  the  person  by  whom,  he  was  discharged  from  the 
liabilities  and  obligations  incurred  under  the  lease ;  also  the  date  when, 
and  the  person  by  whom,  the  payments  were  made  and  accepted  in 
satisfaction  of  all  claims  that  plaintiff  had  against  him.  In  the  case 
of  defendant  Oldenburg,  to  state  the  date  when,  and  the.  person  by 
whom,  he  was  relieved  from  all  liability  for  rent;  and,  further,  the 
date  when,  and  the  person  by  whom,  the  plaintiff  agreed  to  look  to 
one  Klusman  and  the  defendant  Fischer  for  rent.  This  order  was 
entered  on  the  9th  day  of.  January,  1903,  and  a  receipt  of  a  copy  of 
same  was  duly  acknowledged  by  the  appearing  attorneys  for  berth  of 
the  defendants.  The  defendant  Oldenburg,  without  offering  the  slight- 
est excuse,  absolutely  ignored  it,  and  refused  to,  or,  at  least,  did  not, 
comply  with  its  terms  in  any  particular.  The  defendant  Fischer  with- 
in the  time  fixed  did  serve  a  paper,  and  asserts  it  is  a  compliance  with 
the  court's  order.  It  was  not  Disregarding,  for  the  moment,  that  in 
it  he  says  the  "plaintiff,"  herself,  made  the  payment  to  herself,  which 
relieved  the  defendant,  as  he  contends,  and  accepting  that  for  what 
it  undoubtedly  is,  a  clerical  error,  and  that  he  meant  to  say  defendant, 
instead  of  plaintiff,  yet  the  plaintiff  is  entitled  to  just  what  she  asked 
for,  and  what  she  did  not  get — ^the  name  of  the  person  in  the  office 
of  Douglas  Robinson  &  Co.  to  whom  this  payment  was  made  and  by 
whom  tills  release  from  liability  was  given.  We  have  noted  the  con- 
tention that  plaintiff  might  have  moved  for  a  further  bill;  but  that 
is  mere  quibbling,  and  entitled  to  little  consideration.  The  original 
order  was  expliat,  and  under  the  circumstances  well  warranted,  and 
there  should  have  been  a  prompt  cc»npliance  therewith.  The  order 
of  the  court  being  thus  treated,  the  plaintiff  applied  for  an  order, 
which,  among  other  things,  would  provide  that  the  defendants  should 
be  precluded  from  giving  evidence  as  to  their  separate  defenses,  and 
her  application  was  denied.  From  the  order  entered  therein  she  ap- 
peals to  this  court 

In  so  far  as  the  defendant  Oldenburg  is  concerned,  the  order  should 
be  reversed  with  costs  and  disbursements,  and  one  entered  precluding 
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from  giving  testimony  as  to  his  separate  defenses.  A  like  dis- 
ion  is  made  of  the  order  as  to  the  defendant  Fischer,  unless, 
in  five  days  after  the  entry  and  service  of  an  order  herein,  he 
}ly  with  the  order  of  Mr.  Justice  Hascall,  by  giving  the  name  of 
ndividual  to  whom  his  payment  was  made  and  by  whom  the  re- 
:  was  given.  If  he  does  so  comply,  the  order,  in  so  far  as  de- 
ant  Fischer  is  concerned,  stands  affirmed,  with  costs  and  disburse- 
s  to  plaintiff  to  abide  event.    All  concur. 


EDWABDS  y.  FIREIIAN'S  INS.  CO.  OF  BAI/HMORE,  MD. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

BE  Irbusanck— PoLiOT— Tna  roB  Patment  or  Lou— Waivkb.  ,■*.     ^-    V^ 
The  proTlBlon  In  a  policy  of  Are  Insurance  jflvlng  the  Insurer  60  dayB  ■••-'> 

ifter  notice  of  loss  In  which  to  pay  the  Insurance  Is  waived  by  denial  of  ',.  -    ^       . 

ill  liability  under  the  policy.  -r  -^.'  .  * 

VOLCNTABT  NONSOrr— AlTEAL— DtJTT  OF  COTTBT. 

A  judgment  of  dismissal  at  the  close  of  plalntUTs  case  requires  the 

onrt  on  appeal  to  find  the  most  favorable  Inferences  In  favor  of  the  ^ 

ilalntlff.  Pf  *"•«'.    „'• 

BE  Irsubance— PoLicT— Descbiption  of  Location— Suffioienot.  .     .'  ^j  ' 

In  an  action  on  a  policy  of  flre  insurance,  which  described  the  property  ..        f     _- 

18  located  in  V.'s  Storage  Warehouse,  "situate  Number  73  M.  Street,"  in  ^  ^       ■•% 

L  certain  city,  it  appeared  that  the  number  stated  was  the  only  warehouse  *'    .       ••  '  IB' 

T.  bad  In  the  city,  and  V.'s  office  was  at  that  number.    The  warehouse  '  .          .-     ; 

ras  composed  of  four  building?,  three  of  which  were  on  B.  street,  but  con-  ^  »;        ^' 

lected  with  the  one  on  M.  street  by  a  bridge.    The  B.  street  buildings  were  "          *  » 

onnected  by  archways,  and  there  was  no  access  to  the  warehouse,  other  _*.. 

han  by  way  of  73  M.  street    The  insured  goods  were  in  fact  stored  in  •  .-      m      . 

De  of  the  buildings  on  B.  street,  and  were  there  at  the  time  of  damage  - '-      ■       ; . 

y  flra    Held,  that  the  description  of  the  location  of  the  goods  waa  suffl-  ,   /?  •  * 

lent  to  entitle  plaintiff  to  recover.  ..'..' 

>peal  f rem  City  Court  of  New  York,  Trial  Term,  .      .'.•/■. 

rtion  by  William  E.  Edwards  against  the  Fireman's  Insurance  • 

pany  of  Baltimore,  Md.     From  a  judgment  for  defendant,  plain-  ,  ^  •     .. 

ppeals.    Reversed.  .'    ^ 

gued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
•,  JJ- 

iUiam  D.  Murray,  for  appellant, 
nald  Mcl/Can,  for  respondent 

lEEDMAN,  P.  J.  This  action  was  brought  to  recover  on  a  pol- 
F  fire  insurance  issued  by  the  defendant,  by  which  it  insured  one 
nson,  plaintiff's  assignor,  in  the  sum  of  $750,  on  the  household 
ture  of  himself  and  family.  The  policy  originally  covered  the 
rty  while  situated  at  No.  534  Warren  street,  Newark,  N.  J. 
;quently  plaintiff's  assignor  sent  a  portion  of  the  goods  to  a 
re  warehouse,  and  an  indorsement  was  made  upon  the  policy  as 
fs: 

•  •  I7B0  In  ▲.  H.  Van  Horn's  Storage  Warehouse  for  six  months, 
»  Number  73  Market  Street  Newark,  N.  J.  Rate  increased  to  one  per 
ler  annum.    Additional  premium  $4.13." 
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While  the  policy  was  in  force  the  storehouse  where  the  goods  were 
situated  was  destroyed  by  fire,  and  the  property  damaged  to  more 
than  the  amount  of  the  suqi  for  which  it  was  insured.  Upon  notifica- 
tion to  the  company  of  such  loss,  it  denied  its  liability  in  any  amount. 

The  material  facts  shown  upon  the  trial  are  undisputed.  The  re- 
spondent urges  but  two  grounds  upon  which  it  claims  the  judg^iient 
of  dismissal  can  be  sustained.  They  are,  first,  that  the  property  de- 
stroyed was  in  a  place  other  than  that  specified  and  described  in  the 
policy;  and,  second,  that  the  action  was  prematurely  brought. 

Considering  these  points  inversely,  the  poli9y  contained  a  clause 
giving  the  defendant  6o  days  after  due  notice,  etc.,  in  which  to  pay 
the  loss.  As  the  defendant  denied  any  liability  under  the  policy, 
those  provisions  of  the  policy  were  clearly  waived.  Joyce  on  Insur- 
ance, §  321 1, •  Clement  on  Fire  Insurance^  p.  352,  and  cases  cited. 

The  goods  of  the  plaintiff's  assignor  were  stored  in  Van  Horn's 
Storage  Warehouse.  A  part  of  the  warehouse  consisted  of  three 
buildings  located  on  Bank  street,  each  connecting  with  the  other  by 
means  of  an  archway,  and  a  building  at  73  Market  street,  connected 
with  the  Bank  street  buildings  by  means  of  a  bridge  running  over 
Campbell  street  from  the  second  story  rear  of  73  Market  street  to 
the  second  story  of  one  of  the  three  Bank  street  buildings.  The  office 
of  Van  Horn,  and  entrance  to  the  storage  warehouse,  was  at  73  Mar- 
ket street,  and  Van  Horn  had  no  other  storage  warehouse  in  tihe  city 
of  Newark.  It  does  not  appear  in  the  record  that  there  was  any  ac- 
cess to  the  storage  warehouse,  other  than  by  way  of  73  Market  street. 

The  defendant  claims  that  the  words  in  the  consent  transferring 
the  insured  goods  to  the  storage  warehouse  "situate  at  No.  73  Market 
Street,  Newark,  N.  J.,"  is  such  a  misdescription  of  the  actual  location 
of  the  property  as  to  render  the  policy  void.  In  support  of  this  the 
defendant  relies  principally  upon  the  case  of  Bryce  v.  Lorillard  Fire 
Insurance  CcMnpany,  55  N.  Y.  240,  14  Am.  Rep.  249.  In  that  case 
the  insured  property  was  specified  as  "contained  in  Letter  C.  Patter- 
son Stores,  South  Front,  below  Pine  Street,  Philadelphia."  The  Pat- 
terson Stores  was  a  warehouse  divided  into  eight  sections  or  build- 
ings; such  sections  being  alphabetically  designated,  respectively,  bv 
the  letters  "A,"  "B,"  "C,"  etc.  The  different  sections  were  divided 
from  one  another  by  substantial  brick  walls  extending  above  the  roof, 
and  there  was  no  communication  from  one  section  to  the  other.  At 
the  time  of  the  fire  the  insured  property  was  in  letter  "A"  of  said 
stores,  and  not  in  letter  "C" ;  and  it  was  held  that  the  description  of 
the  policy  was  "a  warranty  and  a  condition  precedent,  not  to  be  avoid- 
ed by  the  fact  that  the  truth  of  the  description  was  not  essential  to 
the  risk,  nor  an  inducement  to  the  defendant  to  enter  into  the  con- 
tract." I  think  that  case  is  distinguishable  from  the  one  at  bar.  In 
the  Bryce  Case  the  goods  insured  were  not  in  the  building  specified 
in  the  policy.  It  is  true  they  were  in  the  Patterson  Stores,  but  the 
policy  specified  them  as  being  insured  in  letter  "C,"  one  of  the  build- 
ings composing  said  stores,  when  in  fact  they  were  in  letter  "A,"  an 
entirely  different  building  or  section  from  that  described  in  the  policy, 
and  having  no  connection  with  section  "C."  In  the  case  at  bar  the 
policy  specified  the  place  as  "in  A.  H.  Van  Horn's  Storage  Ware- 
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;,  situate  at  No.  73  Market  Street,  Newark,  N.  J."    The  goods  * 

ireviously  been  insured  in  a  dwelling  house  at  534  Warren  street, 

irk,  N.  J.    The  defendant  knew  that  they  were  to  be  placed  in 

je,  and  that  such  storage  was  to  be  in  Van  Horn's  Warehouse, 

issued  its  transfer  of  the  risk  to  that  place,  and  it  charged  and 

'ed  an  increased  rate  of  premium  therefor.     No  particular  part 

id  warehouse  was  named,  and  the  clear  intent  of  the  parties  was 

he  goods  should  be  stored,  and  stored  in  the  identical  warehouse 

lich  they  were  taken  and  in  which  they  were  destroyed.    It  is 

laiined  that  No.  73  Market  street  is  or  ever  was  used  for  any 

purpose  or  designated  by  any  other  name  than  Van  Horn's 
ge  Warehouse,  except  that  Van  Horn  also  kept  furniture,  etc., 
lie  therein ;  and,  as  appears  by  the  testimony,  it  was  the  entrance 

id  formed  part  of,  the  building  in  which  the  goods  were  actually  '^-  .'  •'*• 

d.  The  decision  in  the  Bryce  Case  was  based  upon  the  fact  that 
lilding  "was  so  constructed  as  to  be  of  many  divisions,  practically 
ite  from  each  other,  for  safety  from  fire,  and  treated  as  distinct 
iking  contracts  of  insurance.     Certainty  of  description  needed 

expression  of  what  division  it  was  in.    This  was  the  office  of  •  '^.  •        ••      < 

r  C.'    If  that  phrase  be  rejected,  and  no  truthful  phrase  be  in-  J  ■  ■  "       " 

I,  the  description  fails  to  show  just  where  in  Patterson  Stores  */  »•  '^        .•  f* 

roperty  was  placed.    That  phrase,  though  false,  miight  harm,  for  '       m.  '  ;      • 

nted  the  description  to  a  wrong  place,  and  some  equivalent  for  *  .    *    ; 

>  needed  to  complete  a  truthful  description."    There  was  nothing  •  "*       •'  W}'    '  . 

ined  in  the  policy  in  the  case  at  bar  specifying  more  than  that  '  \        . 

oods  were  "in  A.  H.  Van  Horn's  Storage  Warehouse,"  and  they  ^ 

there  when  burned.  If  we  concede  that  the  words  "situate  at 
arket  Street"  are  false,  nevertheless  the  rule  laid  down  in  the 

;  Case  is  "that  there  must  be  in  the  description  so  much  that  is  •■ 

as,  casting  out  that  which  is  false,  there  is  still  enough  left  to  -     *  *    ' 

v  point  out  the  place  in  which  is  the  property."    Judged  by  that  .      _         , 

ard,  the  reference  to  the  street  number,  disregarded  as  being 
ect,  leaves  the  designation  of  "in  Van  Horn's  Storage  Ware- 
,  Newark,  N.  J.,"  as  a  clear  and  plain  description  of  the  location 
;  insured  property.  "The  addition  of  a  falsity  or  error  ip  a  de- 
ion  is  never  allowed  to  hurt,  where,  upon  rejecting  it,  sufficient  •" 
ulars  remain  to  designate  with  certainty  the  object  intended  to  be  ,  .  * 
bed."     Burr  v.  The  Broadway  Ins.  Co.,  16  N.  Y.  267.    In  the                            ^               .   . 

case  the  property  was  insured  as  being  in  "a  3J^-story  brick 
tig,  slate  roof,  coped,  occupied  as  a  patent  cordage  manufactory,  ,    - 

t  on  No.  West  Comer  of  First  and  South  Eighth  Streets."    The 

covered  by  the  policy  were  described  as  "lignum  vitae  in  the  •  . 

of  said  building.'  The  plaintiffs  owned  two  brick  buildings  on 
est  corners  of  the  designated  street;  the  northwest  one  having 
lar,  and  the  southwest  having  a  cellar  containing  the  goods  in- 
The  defendant  claimed  that  the  two  letters  "No."  immediately 
ling  the  words  "West  corner  of  First  and  South  Eighth  Streets" 
I  be  read  "North,"  which  would  leave  no  doubt  that  the  build- 
sured  was  not  the  one  containing  the  goods  that  were  destroyed. 
;  held  that,  excluding  from  the  descriotion  that  part  which  desig- 
the  comer,  "sufficient  remains  to  render  certain  the  building  to 


*»         '  * 
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which  the  contract  relates."  To  the  same  effect  are  Hatch  v.  New 
Zealand  Ins.  Co.,  (ij  Cal.  122,  7  Paa  411;  Baker  v.  State  Ins.  Co., 
31  Or.  43,  48  Pac.  659,  65  Am.  St  Rep.  807. 

In  the  Bryce  Case  it  was  said  that: 

"Though  there  was  a  warehonse  known  as  'Patterson's  Stores'  It  was  made 
up  of  several  dlvlBlons,  as  distinct,  for  the  purpose  of  storing  property  and 
of  the  Insurance  against  It,  as  the  dwelling  houses  In  a  block,  and  tbat  to  know 
the  place  of  the  property  needed  the  naming  of  the  section  of  tlie  buildlsar  In 
which  it  was." 

In  the  case  at  bar  the  storage  warehouse  consisted  of  connecting 
rooms  or  lofts,  nothing  but  archways  between  the  storage  rooms,  and 
the  entrance  being  upon  Market  street  The  complaint  herein  was 
dismissed  at  the  close  of  the  plaintiff's  case,  and  the  most  favorable 
inferences  must  be  found  in  favor  of  the  plaintiff.  Plaintiff's  as- 
^gnor  testified : 

"When  I  went  there  after  the  fire  to  see  my  goods  I  entered  at  78  Market 
street  I  went  to  the  elevator,  went  up  two  floors,  then  crossed  the  bridge  I 
spoke  of,  and  went  up  another  flight  into  the  place  where  the  goods  were. 
The  bridge  was  a  wooden  structure,  closed  roof,  sides,  and  all,  and  seemed, 
while  we  were  going  through,  as  if  we  were  all  in  one  building." 

I  think  that  it  may  well  be  said  that  No.  73  Market  street  was  a 
portion  of  the  Van  Horn  Storage  Warehouse,  and  that  it  not  only 
appears  that  the  description  of  the  location  of  the  warehouse  was  cor- 
rectly given,  but  that,  if  we  eliminate  the  words  "situate  No.  73  Mar- 
ket Street"  from  the  description  entirely,  sufficient  remains  to  clearly 
point  out  the  location  of  the  insured  property,  and  that  therefore  the 
judgment  must  be  reversed. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 


GOETTING  V.  DAY  et  aL 
.         (Supreme  Court,  Appellate  Term.    Mardi  24,  1904.) 

OhKCKS— NeOOTIATIONS— iNDOBSEltBKIV-PBIlf  A  FACIB  CaSB. 

Where  plaintiff  purchased  defendant's  ched^  from  S.,  to  whom  It  was 
made  payable,  and  S.  was  known  to  plaintiff  to  be  the  person  whose 
name  was  indorsed  on  the  check,  proof  of  such  facts  prima  fade  estab- 
lished a  valid  indorsement 
Sakx— Bona  Fidk  Pttbcbaseih-Knowlbdos  or  Defects. 

S.  exchanged  checks  with  defendant,  receiving  a  chedc  from  defendant 
payable  to  S.'s  order,  which  lie  indorsed  and  took  it  to  R.,  who  indorsed 
it  and  procured  it  to  be  cashed  by  the  H.  Bank.  Defendant,  ascertaining 
tbat  the  check  given  him  by  S.  would  not  be  paid,  stopped  paymmt  <m  the 
check  given  to  S. ;  but  he,  through  R.,  bad  already  obtained  the  numey 
on  defendant's  check  from  the  bank.  The  bank's  clerk  tbereaftw  demanded 
and  received  the  money  from  R.,  who  returned  the  cbe(&  to  S.  after  strik- 
ing out  R.'s  indorsement  thereon.  S.  thereupon  delivered  the  check  to 
plaintiff,  to  whom  he  was  known,  in  payment  of  a  smaller  debt  and  a 
part  of  the  balance  in  cash,  the  remainder  of  which  plalntlfl  agreed  to  pay 
to  S.  the  succeeding  day,  on  cashing  the  check ;  S.  having  Informed  plain- 
tiff tbat  defendant  was  indebted  to  him,  that  the  check  was  in  part 
payment,  and  that  B.  had  Indorsed  the  che*^  in  order  to  get  it  cashed  to 
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accommodate  S.,  bnt,  not  being  able  to  do  so,  had  erased  Ma  Indorsement 
Beld,  that  plaintiff  was  the  holder  of  tbe  cbeck  in  dne  coarse,  and  having 
no  actual  knowledge  of  any  infirmity  or  defect  ther^n,  or  knowledge  of 
snch  facts,  his  action  In  taking  the  check  did  not  amount  to  bad  faith, 
within  Negotiable  Instrument  Law,  {  05,  and  he  was  entitled  to  recover 
the  amonnt  he  bad  advanced  to  S.  thereon  from  defendant 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  Emest  C.  Goetting  against  Frederick  G.  Day  and  another. 
From  a  Municipal  Court  judgment  in  favor  of  defendants,  plaintiff 
SDDCcils*     I^cvGrscd* 

Argu'ed  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Hugo  H.  Ritterbusch,  for  appellant. 
Charles  W.  Coleman,  for  respondents. 

FREEDMAN,  P.  J.  There  is  no  dispute  as  to  the  facts  in  this 
case.  On  July  3,  1903,  the  defendant  Smith  exchanged  with  the  de- 
fendant Day  a  check  drawn  by  one  Hamilton  upon  the  Trust  Com- 
pany of  the  Republic  for  Day's  check,  payable  to  Smith's  order,  for 
the  sum  of  $200.  Smith  indorsed  Day's  check  and  took  it  to  one 
Richtie,  who  also  indorsed  it  and  procured  the  same  to  be  cashed  by 
the  Hanover  Bank.  Day,  ascertaining  that  Hamilton,  the  maker  of 
the  check  held  by  him,  had  no  account  with  the  trust  company,  stopped 
payment  on  the  check  he  had  given  Smith ;  but  Smith,  through  Rich- 
tie,  had  already  obtained  the  money  upon  Day's  check  from  the  Han- 
over Bank.  TThereupon  a  clerk  from  the  Hanover  Bank  went  to  Rich- 
tie's  office,  and,  finding  Smith  and  Richtie  there,  demanded  the  return 
of  the  money  paid  by  the  bank  upon  Day's  check.  Richtie  thereupon 
paid  the  clerk  $200,  who  handed  the  check  to  Richtie.  Richtie  there- 
upon drew  several  lines  through  his  name  indorsed  upon  the  check, 
and  gave  the  check  to  Smith.  The  same  day  Smith,'  who  was  owing 
the  plaintiff  the  sum  of  $28.60,  called  at  the  plaintiff's  place  of  busi- 
ness, and,  saying  that  he  (Smith)  wanted  to  pay  his  bill,  gave  the 
plaintiff  tiie  dieck  in  payment  thereof,  and  obtained  $65  in  cash,  the 
balance  to  be  paid  by  plaintiff  to  Smith  when  the  check  was  cashed ; 
Smith  saying  he  would  call  for  the  balance,  of  $109.95,  on  the  follow- 
ing Monday.  Smith  at  that  time  told  the  plaintiff  that  Day,  the  maker 
of  the  check,  was  indebted  to  him  (Smith)  in  the  sum  of  $800,  of 
which  the  check  was  a  part  payment,  and  that  Richtie  had  indorsed 
the  check  and  endeavored  to  get  it  cashed  to  accommodate  Smith,  but, 
not  being  able  to  do  so,  had  erased  his  indorsement  The  plaintiff 
knew  Smith,  and  had  no  reason  to  believe  that  his  story  was  untrue. 
Upon  presentation  of  the  check  to  the  bank,  he  found  that  payment 
had  been  stopped.  He  thereupon  brought  this  action  to  recover  the 
sum  of  $93.60. 

The  defendant  upon  the  trial — claiming  that  there  was  no  proof  of 
the  indorsement  of  the  check  by  Smith,  and  that  there  being  enough  sus- 
picious circumstances  to  put  the  plaintiff  upon  his  guard,  and  to  re- 
quire him  to  make  inquiries  as  to  the  validity  of  the  check,  he  was 
Uierefore  not  a  "holder  in  due  course,"  and  took  the  check  subject  to 
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all  equities— obtained  a  judgment  in  his  favor,  from  which  the  plain- 
tiff appeals. 

Smith  did  not  appear  in  the  action,  never  having  been  served.  It 
was  not  necessary  for  the  plaintiff  to  prove  the  handwriting  of  Smith 
upon  the  check.  Smith  presented  the  check  to  the  plaintiff  in  person, 
with  his  (Smith's)  name  written  thereon.  Smith  was  known  to  plain- 
tiff, and  plaintiff  knew  him  to  be  the  person  whose  name  was  in- 
dorsed upon  the  check ;  and  it  is  undisputed  that  the  person  who  pre- 
sented the  note  to  the  plaintiff  was  the  same  person  to  whom  the  check 
was  made  payable,  and  to  whom  the  check  was  delivered  by  the  de- 
fendant. This  makes  out  at  least  a  prima  facie  showing  of  a  vaJid 
indorsement.  Greenleaf  on  Evidence  (Lewin's  Ed.)  vol.  2,  §  165 ;  Rein- 
hard  v.  Dorsey  Coal  Co.,  25  Mo.  App.  350,  353. 

Under  section  91  of  the  negotiable  instrument  law  (Laws  1897,  p. 
732,  c.  612),  the  plaintiff  was  the  holder  of  the  check  in  due  course, 
lie  became  the  holder  before  it  was  overdue.  It  was  complete  and 
regular  on  its  face.  Plaintiff  had  no  notice  that  payment  had  been 
stopped,  or  of  any  infirmity  or  defect  of  the  title  of  the  person  from 
whom  he  obtained  it,  and  he  paid  $65  in  cash  for  it.  The  erasure  of 
Richtie's  name  was  plausibly  explained,  and  section  95  of  the  nego- 
tiable instrument  law  provides  that,  to  constitute  notice  of  an  infirmity 
in  the  instrument,  or  defect  in  the  title,  the  person  to  whom  it  was 
negotiated  "must  have  had  actual  knowledge  of  the  infirmity  or  de- 
fect or  knowledge  of  such  facts  that  his  action  in  taking  the  instru- 
ment amounted  to  bad  faith."  None  of  these  elements  appear  in  the 
transaction  between  Smith  and  the  plaintiff.  See.  also.  Am.  Ex.  Nat. 
Bank  v.  N.  Y.  Bill  &  Pack.  Co.,  148  N.  Y.  698,  704,  705,  43  N.  E.  168; 
Cheever  v.  Pittsburg  R.  R.  Co.,  150  N.  Y.  59,  65,  66,  44  N.  E.  701, 
34  L.  R.  A.  69,  55  Am.  St.  Rep.  646. 

Of  course,  under  section  93  of  the  negotiable  instrument  law,  plain- 
tiff can  recover  no  more,  after  notice  of  infirmity  in  the  instrument, 
than  the  amount  actually  paid ;  and  whether,  under  the  facts  disclosed 
upon  the  trial,  the  plaintiff  can  recover  more  than  the  sum  of  $65, 
need  not  now  be  determined,  as,  upon  a  new  trial,  which  must  be  had, 
other  facts  and  circumstances  in  addition  to  those  contained  in  the 
present  record  may  be  shown,  bearing  upon  that  question. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event    All  concur. 


BLTTMBERG  v.  MARKS. 
(Supreme  Court,  Appellate  Term.    May  21,  1903.) 

1.  CoNTBACTS — Construction— Interest  of  Mobtoaoee. 

An  agreement  that  "whatever  Interest"  a  first  mortgagee  has  In  prop- 
erty to  be  sold  at  a  foreclosure  sale  under  a  second  mortgage  shall  be  trans- 
ferred to  the  proceeds,  "and  that  such  Interest,  stated  by"  plaintiff  to  be 
$712.40,  shall  be  first  paid  by  the  auctioneer  from  the  proceeds,  does  not 
authorize  the  first  mortgagee  to  recover  more  '^ban  his  interest  as  shown 
by  the  amount  due  on  his  mortgage. 

2,  Question  for  Jury— Conflicting  Evidence. 

Where  the  evidence  on  an  issue  is  conflicting,  the  issue  must  be  sub- 
mitted to  the  jury. 


Digitized  by  LjOOQ  IC 


Ct)  BLTTHBEBa  V.  BIARKS.  613 

Dpeal  from  City  Court,  Trial  Term. 

:tion  by  Isaac  Blumberg  against  Marcus  Marks.    From  a  judg- 
:  for  plaintiff,  defendant  appeals.     Reversed, 
-gued  before  FREEDMAN,  P.  J.,  and  TRUAX  and  GILDER- 
EVE,  JJ. 

1  Leo  Bamberger,  for  appellant, 
ax  D.  Steuer,  for  respondent 

R.EEDMAN,  P.  J.  The  facts  as  shown  by  the  testimony  in  this 
are  substantially  as  follows:  One  Levin  on  March  29,1901,  exe- 
i  a  chattel  mortgage  covering  a  number  of  machines  to  one  Morris 
r.  Adler  in  July,  1902,  authorized  one  Bausher,  a  marshal,  to 
possession  of  the  goods  covered  by  said  mortgage,  and  foreclose 
nortgage  by  a  sale  of  the  said  goods.  The  goods  were  taken  un- 
:he  mortgage,  and  advertised  to  be  sold  at  public  sale  to  the  high- 
lidder  at  the  warerooms  of  the  Underwriters'  Salvage  Cc«npany, 
e  they  had  been  stored  by  the  marshal,  and  the  defendant  was  the 
oneer  engaged  to  make  the  sale.  The  plaintiff  herein,  claiming 
ive  a  mortgage  on  the  same  goods  dated  March  28,  1901,  one  day 
•  to  the  Adler  mortgage,  made  an  agreement  in  writing  with 
r,  which,  among  other  things,  provided  that : 

batever  interest  said  Isaac  Blumberg  now  has,  or  did  have,  If  any.  In  ■'**"■ 

Mlachines,  or  either  or  any  of  them,  shall  be,  and  the  same  Is  hereby  trans-  '  -•  * 

1  to  the  proceeds  to  be  realized  upon  the  said  public  sale,  and  that  such  ■    " 
Mt,  stated  by  said  Blumberg  to  be  $712.40  shall  be  first  paid  by   the 

oneer  out  of  the  proceeds  to  be  realized  upon  said  sale."  •  -*■ 

1  the  day  of  the  sale  a  duplicate  copy  of  this  agreement  was  de-  -*- 

ed  to  the  defendant.    The  total  amount  of  bids  made  for  the  prop-  •.  .j'    /• 

upon  the  sale  aggregated  over  $71240,  after  deducting  charges,  ,    «•  ' 

Upon  this  state  of  facts,  the  plaintiff  claims  that  the  defendant  is  ..•••. 

;  to  him  in  said  sum  of  $712.40.  ■  * 

le  complaint  alleges  "that  there  was  delivered  to  the  defendant," 

was  a  public  auctioneer  in  this  city,  "certain  chattels,  upon  the 
ess  agreement  that  defendant  was  to  dispose  of  said  chattels  at  •         • 

ic  auction ;   that  defendant  promised  to  pay  plaintiff  $71240  on  ,     ' 

ition  that  the  selling  price  of  the  chattels  aggregated  $712.40  »A< 

e  commissions,  and  that  said  chattels  were  sold  for  the  sum  of  ^" 

.40  above  charges  and  commissions,  and  that  plaintiff  has  de-  •;, 

led  said  sum  of  defendant ;  and  that  defendant  has  refused  to  pay  "      •> 

sum  to  plaintiff."  '"       ." 

isuming  that  the  complaint  was  sufficient,  the  judgment  should  be  .       . 

•sed  for  the  reason  that  the  plaintiff  could  not  recover  more  than  " ! 

nterest  in  the  goods  sold,  as  evidenced  by  the  amount  due  upon 
battel  mortgage.  The  agreement  provided  that  whatever  "inter- 
aid  Blumberg  now  has,  or  did  have,  if  any,"  shall  be  "transferred 
e  proceeds  to  be  realized"  upon  said  sale,  and  that  said  "interest, 
d  by  said  Blumberg  to  be  $712.40  shall  be  first  paid,"  etc.     It  is  -^     ■•• 

that  whatever  interest  Blumberg  had  in  his  prior  mortgage  was 
lat  he  would  be  entitled  to  recover  from  the  proceeds  of  the  sale. 

he  "stated  such  interest  to  be  $712.40  did  not  entitle  him,  under  .  -  . 

terms  of  the  agreement,  to  recover  that  amount,  unless  it  was 

87N.T.S.— 33 
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shown  that  his  interest  in  said  proceeds  equaled  that  sum.  To  say 
that,  if  he  had  no  interest  in  the  mortgage  claimed  to  be  held  by  him, 
he  could  nevertheless  recover  the  sum  of  $71240  by  merely  showing 
that  the  net  aggregate  amount  of  the  bids  upon  the  mortgaged  prop- 
erty was  that  amount,  would  be  to  put  a  construction  upon  the  agree- 
ment not  warranted  either  by  reason  or  justice.  It  was  the  evident 
intent  of  the  two  parties  holding  the  two  mortgages  to  allow  the 
sale  to  proceed  without  prospective  purchasers  being  made  aware  of 
any  conflicting  claims  upon  the  property,  and  thereby  enable  such  pur- 
chasers to  acquire  perfect  title  to  tiie  property  purchas«i,  leaving  the 
interests  of  the  mortgagees  to  be  determined  after  the  proceeds  real- 
ized from  the  sale  was  ascertained ;  the  plaintiff's  interest  being  first 
paid  therefrom.  This  reasoning  is  that  the  plaintiff  has  proceeded 
upon  the  theory  that  the  plaintiff's  right  to  recover  from  Marks  rested 
upon  the  said  agreement  made  between  plaintiff  and  Adler.  If  plain- 
tiff relies  upon  an  independent  parol  agreement  made  between  himself 
and  the  defendant,  the  consideration  ^ing  that  the  defendant  should 
be  allowed  to  sell  the  property,  and  thereby  obtain  his  commissions, 
then  it  became  a  question  of  fact  as  to  whether  such  agreement  was 
made;  and,  the  defendant  having  denied  the  making  thereof,  that 
question  should  have  been  submitted  to  the  jury,  and  a  direction  of  a 
verdict  for  the  plaintiff  was  error. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event    All  concur. 


BLUMBBBO  T.  MABES. 
(Sapreme  Court,  Appellate  Term.    March  11,  ISOi.) 

1.  GHATTEL  MOBTOAOK— InTKBKST  OF  MOBTOAOKB— EVIDBNOK. 

On  the  issue  as  to  the  amount  of  plaintiff's  Interest  In  the  proceeds  of 
a  sale  of  personalty,  by  ylrtne  of  bis  mortgage  on  the  property  sold,  evi- 
dence held  to  fall  to  show  that  bis  Interest  amounted  to  the  sum  claimed 
by  him. 

2.  Saue— Proceeds  or  Saix— Hvidxhcb. 

In  an  action  on  an  agreement  giving  plaintiff  the  right  to  the  proceeds 
of  a  sale  under  a  mortgage  foreclosure,  on  the  issue  as  to  the  amount  of 
the  proceeds  realized  by  the  auctioneer  on  the  sale,  evidence  h^ld  to  show 
that  $891  was  realized,  and  not  a  sum  over  $712.40,  as  claimed  by  plaintiff. 
8.  Same— Recovkbt  of  Pboceeos— DETXitBEa— Failubb  to  F11.E  Mobtoaoe— Ef- 
fect. 

In  an  action  against  an  auctioneer  on  an  agreement  giving  plaintiff,  by 
virtue  of  his  mortgnge,  an  interest  in  the  proceeds  of  a  sale  of  personalty 
under  a  foreclosure  of  a  second  mortgage,  to  the  amount  of  the  mortgage 
debt,  and  requiring  the  auctioneer  to  first  pay  plaintiff  out  of  the  proceeds 
of  the  sale,  the  fact  that  plaintiff's  mortgage  was  not  properly  recorded 
was  not  available  to  defendant 
4.  Revebsibi,x  BBBOJt— Bvidence  of  Defendant's  Ihdexkitt. 

The  admission  of  evidence  that  defendant  is  indemnified  against  a  re- 
covery in  the  aetl'on  is  reversible  error. 

Appeal  from  City  Court,  Trial  Term. 

Acti<Mi  by  Isaac  Blumberg  against  Marcus  Marks.    From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed. 
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rgued  before  FREEDMAN,  P.  J.,  and  GIEGERICH  and  Mc- 
X.  JJ. 

a  Leo  Bamberger  and  Henry  Siegrist,  for  appellant, 
ax  D.  Steuer,  for  respondent 

REEDAIAN,  P.  J.    This  case  has  been  before  this  court  on  a  for- 
appeal  (Appellate  Term,  April,  1903)  87  N.  Y.  Supp.  512,  and 
[acts  need  not  be  again  recited. 

0  enable  the  plaintiff  to  recover  in  this  action,  three  things  must 
roven :  First,  that  the  defendant  had  knowledge  of  the  agreement 
e  between  the  plaintiff  and  Adler  respecting  the  sale  of  the  goods 
red  by  tlie  mortgage,  and  that  he  promised  and  agreed  to  pay 
itiflf,  from  the  proceeds  realized  therefrom,  a  sum  bounded  by  the 
itiff's  interest  in  such  mortgage,  not  exceeding  the  sum  of  $71240; 
nd,  the  amount  of  plaintiff's  interest  in  his  mortgage;  and,  third, 
imount  of  the  proceeds  realized  upon  such  sale. 

pon  the  first  point  there  was  'conflicting  evidence,  and,  the  jury 
ng  found  in  favor  of  the  plaintiff  thereon,  it  may  be  said  that 
itiff  established  that  fact. 

pon  the  second  point  the  plaintiff  testified  that  his  interest  in  the 
tgage  owned  by  him  was  the  sum  of  $712.40,  and  the  jury  found 
amount  in  his  favor.  This  statement  of  the  plaintiff  that  there 
still  the  sum  of  $712.40  unpaid  upon  his  mortgage  was  made  in 
ver  to  the  direct  question  put  to  him  by  his  counsel,  and  given  over 
ction.  No  other  testimony  was  given  in  support  thereof.  The 
tgage  itself  was  given  to  secure  the  payment  of  18  promissory 
s,  aggregating  the  sum  of  $1,200,  payable  monthly.  The  plaintiff 
not  produce  any  of  the  unpaid  notes,  or  give  any  details  or  figures 
vhich  he  arrived  at  the  amount  claimed  by  him  to  be  due.  The 
ndant  showed,  in  contradiction  of  plaintiff's  testimony  as  to  the 
unt  due,  as  appears  by  the  record,  which  contains  a  statement  of 
exhibits,  by  Exhibits  21  to  33,  inclusive,  payments  aggregating 
;,  which,  if  true,  would  reduce  plaintiff's  interest  in  the  mortgage 
iderably  below  his  statement  of  $712.40.  These  payments  seem 
ave  been  disregarded  by  the  jury,  although  as  to  a  material  por- 
of  them  the  plaintiff  offered  no  explanation, 
pon  the  third  point  the  plaintiff  utterly  failed  to  show  a  sum  was 
zed  equal  to  the  recovery  herein.  The  plaintiff's  recovery  is  lim- 
by  his  agreement  with  Adler  to  his  interest  in  the  "proceeds  real- 
"  from  the  sale.  The  only  testimony  given  as  to  the  amount  real- 
by  the  defendant  is  given  by  himself,  and  he  testifies  positively 
he  obtained  as  a  result  of  the  auction  sales  the  sum  of  $391  only, 

1  which  should  be  deducted  his  fees  for  selling,  amounting  to  $35, 
Ing  a  balance  of  $356 ;  and  this  testimony  is  wholly  uncontradicted. 

true,  there  was  evidence  tending  to  show  that  the  amount  of  bids 
•egated  the  sum  of  $939,  and  it  appears  that  upon  some  of  these 

the  articles  were  struck  off ;  but  it  was  shown  without  contradic- 
that  upon  such  bids  nothing  was  realized,  and  the  goods  so  struck 
vere  returned  to  Adler,  the  mortgagee  named  in  the  mortgage  un- 
which'  the  property  was  being  sold.  In  fact,  the  trial  court  re- 
fed  to  the  defendant  when  such  evidence  was  being  given :    "You 
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are  only  liable  for  what  you  sold.  You  are  not  liable  for  w^hat ' 
returned  to  Mr.  Adler."  So  that,  at  most,  a  recovery  should  only  h 
been  allowed  for  $356. 

The  appellant  sought  to  introduce  testimony  showing  that  the  pi 
tiff's  mortgage  was  usurious  in  its  inception.    This  testimony 
excluded  as  not  admissible  under  the  pleadings,  and  properly. 

It  is  also  urged  that  as  the  plaintiff's  mortgage  was  not  filed, 
was  a  renewal  filed,  in  Kings  county,  where  Levin,  the  mortga] 
resided  at  the  time  he  executed  the  mortgage,  the  plaintiff  had  no 
terest  in  said  mortgage,  and  therefore  could  not  recover.  We 
not  think  that  the  neglect  to  so  file  either  the  mortgage  or  a  rene 
is  available  to  this  defendant.  The  failure  to  file  such  mortgage  < 
not  deprive  the  mortgagee  of  his  interest  in  the  mortgage.  It  me 
makes  it  void  as  against  creditors  and  subsequent  purchasers  in  g 
faith.  Lien  Law,  §  90  (Laws  1897,  p.  536,  c.  418).  The  plaintiff 
an  interest  in  the  mortgage  owned  by  him,  and  that  interest  had  b 
by  the  terms  of  the  agreement  with  Adler,  "transferred  to  the 
ceeds  realized  from  a  sale"  of  the  mortgaged  chattels  ^  and  whe 
or  not  the  plaintiff  had  kept  his  mortgage  so  that  it  was  proof  aga 
attacking  creditors  or  subsequent  purchasers  was  immaterial,  so 
as  the  defendant  was  concerned,  as  he  was  not  one  of  the  class  n 
tioned. 

The  testimony,  admitted,  over  objection  and  exception,  to  the  el 
that  the  defendant  was  indemnified  against  any  recovery  in  this  ad 
was  clearly  reversible  error.     Manigold  v.  Black,  81  App.  Div. 
80  N.  Y.  Supp.  861 ;  Cosselmon  v.  Dunfee,  172  N.  Y.  507, 65  N.  E. 

For  the  reasons  herein  stated,  the  judgment  must  be  reversed. 

Judgment  reversed   and  new  trial  ordered,  with  costs  to  the  ap 
lant  to  abide  the  event. 

McCALL,  J.,  concurs.    GIEGERICH,  J.,  concurs  in  result 


HARPER  T.  SMITH  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    April  8, 19011 

1.  CoBPOEATiON — Action  by  Nonbesident—Jubibdiction— Injunction. 

Under  Code  Civ.  Proc.  8  1780,  specifying  tlie  cases  In  wlilch  a  iKmresl 
may  maintain  an  action  against  a  foreign  corporation,  courts  ban 
jurisdiction  of  such  an  action  brought  to  restrain  the  defendant  1 
receiving  or  recognizing  as  valid  any  vote  by  a  third  person  till  the  ow 
ship  of  the  stock  has  been  vested  in  the  plaintiff  and  third  party  jpli 
and  then  only  as  they  may  mutually  agree  to  the  vote. 

2.  Same— Title  to  Stock— Injunction  Pending  Litioation. 

Where  stock  in  a  foreign  corporation,  whose  directors  and  stookhol 
bold  all  their  meetings  in  the  state,  stands  in  the  name  of  the  defen< 
as  trustee  of  the  plaintiff,  and  the  plaintiff  claims  title  to  the  stock  joi 
with  defendant,  during  the  litigation  of  this  claim  the  plaintiff  Is  enti 
to  an  injuuctiou  restraining  defendant  from  voting  or  transferring 
stock. 

Appeal  from  Special  Term,  New  York  County. 
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:tion  by  John  E.  Harper  against  Charles  E.  W.  Smith  and  the 
ed  Gold  &  Platinum  Mines  Company.    From  an  order  granting 
ijunction,  defendant  Smith  appeals.    Affirmed, 
•gued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McI^AUGH- 
,  PATTERSON,  and  INGRAHAM,  JJ. 

alter  W.  Cooper,  for  appellant 
larles  J.  Hardy,  for  respondent. 

rCRAHAM,  J.  The  relief  asked  for  by  the  complaint  is  that 
tiff  have  judgment  that  certain  shares  of  stock  of  the  defend- 
corporation  standing  in  the  name  of  the  •  defendant  Smith  as 
ee  for  the  plaintiff  are  owned  by  the  plaintiff  as  co-owner  with 

defendant  Smith;    that  the  defendant  Smith  account  therefor;  f- '  -  ''    *  jff 

the  said  shares  may  not  be  voted  or  in  any  wise  disposed  of  ex-  .  ''^'•-     •/  • 

as  may  be  mutually  agreed  upon  by  the  plaintiff  and  said  de-  ."  .      •    ' 

int  Smith,  and  that  the  defendant  Smith  be  enjoined  and  re-  ••*•., 

led  from  exercising  an  exclusive  voting  right  thereon  until  the  i#  •  •.'  .  *     *?     "       ^ 

d  ownership  of  the  said  shares  shall  be  vested  in  this  plaintiff  '  ";  " 

:he  defendant  Smith  jointly,  and  from  selling,  assigning,  pledging,        •  -*.■■,*.'' 

iferring  or  otherwise  disposing  of  said  shares  until  the  record  ifj'^:  '  ^d, 

;rship  thereof  shall  be  vested  in  the  defendant  Smith  and  the  ' ,       " «" 

tiff  personally,  and  then  only  as  may  be  mutually  agreed  upon  ^ 

lid  defendant  Smith  and  the  plaintiff;    and  that  the  defendant  .   ■' 

jration  be  enjoined  and  restrained  from  receiving  or  recognizing 
ilid  any  vote  cast  by  the  defendant  Smith,  personally  or  by  any 
t,  representative,  or  proxy  of  his,  upon  the  said  shares  of  stock 
le  defendant  corporation,  until  the  record  ownership  thereof  has 
vested  in  the  defendant  Smith  and  the  plaintiff  jointly,  and  then 
as  such  vote  shall  be  mutually  agreed  upon  by  Smith  and  the  ,     •  • 

tiff. 

le  plaintiff  and  Smith  are  both  nonresidents,  and  the  corporation 
foreign  corporation,  organized  under  the  laws  of  the  state  of 
3na.  All  the  meetings  of  the  corporation,  however,  have  been 
in  the  city  and  county  of  New  York,  and  Smith  has  heretofore 
1  on  the  stock  standing  in  his  name  as  trustee  of  the  plaintiff  in 
:ity  of  New  York.     It  would  seem  that  neither  the  plaintiff  nor  .  j> 

iefendant  Smith  could  maintain  an  action  against  tlie  defendant 
)any,  a  foreign  corporation,  in  the  Supreme  Court  of  this  state, 
y  section  1780  of  the  Code  of  Civil  Procedure,  an  action  against 
eign  corporation  can  be  maintained  by  a  nonresident  of  the  state 
when  the  action  is  brought  to  recover  damages  for  the  breach  of 
itract  made  within  the  state  or  relating  to  property  situated  within 
tate  at  the  time  of  the  making  thereof,  or  where  it  is  brought  to 
rer  real  property  situated  within  the  state  or  a  chattel  which  is 
vied  within  the  state,  or  where  the  cause  of  action  arose  with- 
le  state.  The  plaintiff,  however,  has  a  right  to  resort  to  the 
:s  of  this  state  to  enforce  any  cause  of  action,  or  to  obtain  any 
:  to  which  he  is  entitled  as  against  the  defendant  Smith.  The 
r  appealed  from  provides  that  the  defendant  Smith,  "both  person- 
ind  by  agent,  representative,  or  proxy  of  his,  be,  and  he  hereby  is. 
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enjoined  and  restrained,  during  the  pendency  of  this  action,  from 
voting  upon  the  103,000  shares  of  the  common  and  the  4,120  shares 
of  the  preferred  stock  of  the  defendant  corporation  in  the  complaint 
referred  to,  or  upon  any  of  them,  to  the  exclusion  of  this  plaintiflf,  at 
any  meeting  of  the  shareholders  of  the  defendant  corporation;  that 
the  said  defendant  Smith,  both  personally  and  by  any  agent,  repre- 
sentative, or  proxy  of  his,  be,  and  he  hereby  is,  restrained  and  enjoined, 
during  the  pendency  of  this  action,  from  selling,  assigning,  transfer- 
ring, pledging,  or  otherwise  disposing  of  the  said  shares,  or  any  of 
them,  except  only  as  may  be  mutually  agreed  upon  by  the  said  de- 
fendant Smith  and  this  plaintiff;  and  that  the  defendant  corporation 
be,  and  it  hereby  is,  enjoined  and  restramed,  during  the  pendency  of 
this  action,  from  accepting  or  recognizing  as  valid  any  vote  offered 
by  the  said  Smith  upon  the  said  shares  of  stock  or  any  of  them, 
except  only  as  may  be  mutually  agreed  upon  by  the  said  defendant 
Smith  and  this  plsuntiff ."  No  answer  was  interposed  by  either  of  the 
defendants,  nor  does  the  corporation  appear  or  appeal  n-om  the  order 
granting  the  injunction. 

As  this  court  has  no  jurisdiction  over  the  defendant  company,  a  for- 
eign corporation,  this  injunction,  so  far  as  it  restrains  the  corporation, 
was  not  justified.  We  think,  however,  that  a  case  was  made  out 
which  justified  the  court  in  restraining  the  defendant  Smith,  until  final 
judgment,  from  selling,  assigning,  or  transferring  the  said  sto<;dc  stand- 
ing in  his  name  and  in  which  the  plaintiff  claims  an  interest,  and  from 
voting  upon  the  stock,  against  the  wishes  of  the  plaintifiF,  in  such  a 
way  as  to  imperil  the  plaintiff's  interest  if  it  should  be  finally  deter- 
mined that  he  is  entitled  to  an  interest  in  the  stock.  In  the  affidavit 
submitted  in  opposition  to  the  motion,  the  defendant  Smith  claimed 
that  by  virtue  of  the  various  transactions  between  himself  and  the  plain- 
tiff he  has  become  the  absolute  owner  of  the  stock  and  entitled  to 
undisturbed  dominion  over  it  That  question  is  to  be  determined 
upon  the  trial  of  the  action,  and  the  order  appealed  from  maintains 
the  existing  situation  until  the  real  ownership  of  the  stock  can  be  de- 
termined upon  the  trial.  The  stock  stands  in  the  name  of  Smith  as 
trustee  for  the  plaintiff.  Upon  the  face  of  the  transaction,  it  would 
appear  that  the  plaintiff,  as  the  cestui  que  trust,  would  be  entitled  to 
have  a  voice  in  the  disposition  of  this  stock.  The  defendant  is  an 
Arizona  corporation,  but  it  is  alleged,  and  not  disputed,  that  all  the 
meetings  of  the  directors  and  stockholders  are  held  in  the  city  of  New 
York.  It  is  apparent  that,  if  Smith  could  dispose  of  this  stock  pend- 
ing the  trial  of  the  action,  a  judgment  in  favor  of  the  plaintiff,  if  one 
should  be  obtained,  would  be  valueless,  as  a  person  purchasing  the 
stock  from  Smith  would  probably  acquire  such  a  title  as  against  the 
plaintiff  as  would  render  it  difficult,  if  not  impossible,  for  the  plain- 
tiff to  follow  the  stock  and  impress  it  with  the  trust  in  his  favor.  As 
the  corporation  does  not  meet  in  the  state  of  Arizona,  and  as  Smith 
is  not  there,  or  subject  to  the  jurisdiction  of  the  courts  of  that  state, 
it  would  be  a  denial  of  justice,  while  entertaining  the  plaintiff's  appli- 
cation to  compel  Smith  to  recognize  his  interest  in  the  stock,  to  allow 
him  meantime  so  to  act  in  relation  to  the  stock  as  to  prevent  the  plain- 
tiff from  obtaining  any  benefit  from  the  judgment  if  one  should  be 
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led.  Unta  the  question  as  to  the  real  ownership  of  this  stock 
termined,  we  think  the  court  below  was  justified  in  preserving 
xisting  situation,  so  that  any  relief  to  which  the  plaintiff  may  be 
ately  shown  to  be  entitled  can  be  awarded  him,  and  the  judgment 
ced  in  this  state. 

the  corporation  had  appealed,  we  should  have  been  required  to 
fy  the  order  appealed  from,  so  far  as  the  corporation  is  enjoined ; 
s  there  is  no  appeal  by  the  corporation,  it  does  not  appear  that 
revision  enjoining  it  affects  Smith,  and  we  would  not  be  justified 
odifying  the  order,  so  far  as  it  affects  the  corporation,  on  his 
il.  It  follows  that  the  order  appealed  from  is  affirmed,  with  $io 
and  disbursements.    AJl  concur. 


lupreme  Court,  Appellate  Division,  First  Department    April  8,  1904.) 
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ECTJTioN— Obdkb— Sirrr  iob  Sefabation. 

Code  Civ.  Proc.  I  779,  authorlzlDg  an  execution  for  the  enforcement  of 
a  order  directing  the  payment  of  "costs  of  a  motion,  or  any  other  sjim  of 
loney,"  doee  not  authorize  an  execution  to  enforce  an  order  made  under 

x;tlons  1769  and  1771  for  support  of  the  wife,  and  care  and  maintenance  ''f  ^*  •^•,     _  ••  i'i4' 

C  the  children,  pending  a  suit  for  separation  or  divorce,  for  the  enforce- 
lent  of  which,  by  sequestration  or  contempt  proceedings,  special  provision 
I  made  by  sections  1772  and  1773.  .  *        -" 

tfE — SUPPUEMENTABT  PbOCEEDINOS.  .    •  '' 

Code  Civ.  Proc  §  2435,  providing  for  proceedings  supplementary  to  an 

Eecutlon,  returned  unsatisfied.  Issued  on  an  order  or  judgment,  does  not  » .•• 

uthorlze  supplementary  proceedings  where  the  execution  was  Issued  on  an 
rder  for  support  of  the  wife  and  children  pendingi  an  action  for  divorce 
r  separation ;  the  statute  not  authorizing  an  execution  in  such  a  case. 

ipeal  from  Special  Term,  New  York  County, 
tion  by  Mildred  Rose  Weber  against  Charles  Weber  for  a  separa- 
From  an  order  denying  a  motion  to  vacate  an  order  for  exam- 
>n  of  defendant  in  proceedings  supplementary  to  execution,  he 
lis.    Reversed. 

gued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
PATTERSON,  and  INGRAHAM,  JJ. 

iraham  Levy  and  Henry  W.  Unger,  for  appellant 
orge  Robinson,  for  respondent. 

GRAHAM,  J.    This  action  was  brought  for  a  separation,  and  '  . 

efendant  was  ordered  to  pay  to  the  plaintiff  $5  a  week  for  her  sup- 
during  the  pendency  of  the  action.     This  order  was  duly  served 
the  defendant,  who  failed  to  comply  with  its  direction,  so  that  **  < 

e  i6th  day  of  December,  1902,  there  was  due  thereunder  the  sum 
[46.11.  The  action  was  brought  on  for  trial,  and  on  the  i6th 
>f  December,  1902,  a  decision  was  filed  directing  a  dismissal  of 
omplaint,  and  on  the  same  day  judgment  thereon  was  entered.  ,.      „ 

equently,  on  the  4th  of  November,  1903,  an  execution  was  issued 

See  Divorce,  voL  17,  Cent  Dig.  {  739. 
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to  the  sheriff  of  the  county  of  New  York  to  enforce  this  order,  whi 
was  returned  unsatisfied.  Thereupon  the  plaintiff  obtained  an  ore 
for  the  examination  of  the  defendant  in  proceedings  supplement; 
to  execution  under  section  2435  of  the  Code  of  Civil  Procedure.  Tl 
section  provides  that : 

"At  any  time  within  ten  years  after  the  return,  wholly,  or  partly  nnsatis£ 
of  an  execution  against  property,  Issued  upon  a  judgment,  as  prescribed  In  : 
tlon  twenty-four  hundred  and  fifty-eight  of  this  act,  or,  in  case  of  an  on 
Issued  in  the  same  manner  so  far  as  the  proTlsions  of  said  section  can  be 
piled  in  substance,  the  creditor  under  such  judgment  or  order,  upon  prool 
the  facta,  by  affidavit  or  other  competent  written  evidence,  Is  entitled  to 
order,  requtrlng  the  debtor  under  the  judgment  or  order,  to  attend  and 
examined  concerning  his  property,  at  a  time  and  place  specified  in  the  order. 

To  entitle  a  party  seeking  to  enforce  an  order  directing  the  paym 
of  a  sum  of  money  to  institute  a  proceeding  under  this  section,  he  m 
have  been  authorized  by  the  Code  to  issue  an  execution  to  enfo 
such  order.  The  only  provision  in  the  Code  which  allows  an  exe 
tion  to  be  issued  to  enforce  an  order  is  contained  in  section  779,  wh 
provides  that : 

"Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed  by  an  01 
to  be  paid,  are  not  paid.  •  •  •  an  execution  against  the  personal  profn 
only  of*  the  party  required  to  pay  the  same,  may  be  issued  by  any  partj 
periion  to  whom  the  said  costs  or  sum  of  money  is  made  payable  by  1 
order.  •  •  •  But  nothing  herein  contained  shall  be  so  construed  as 
relieve  a  party  or  person  from  punishment  as  for  contempt  of  court  for  6 
bcdience  to  an  order  in  any  case  when  the  remedy  of  enforcement  by  s 
pruceedlngs  now  exists." 

The  order  here  referred  to  is  one  specifically  directing  the  pajTii 
of  "costs  of  a  motion,  or  any  other  sum  of  money."  The  order  h 
sought  to  be  enforced  was  granted  under  section  1769  of  the  Code 
Civil  Procedure,  which  provides  that  : 

"Where  an  action  Is  brought,  as  prescribed  In  either  of  the  last  two  artl< 
the  court  may,  in  Its  discretion,  during  the  pendency  thereof,  from  time  to  C 
make  and  modify  an  order  or'  orders,  requiring  the  husband  to  pay  any  ! 
or  sums  of  money,  necessary  to  enable  the  wife  to  carry  on  or  defend 
action,  or  to  provide  suitably  for  the  education  and  maintenance  of  the  chile 
of  the  marriage,  or  for  the  support  of  the  wife,  having  regard  to  the  clrc 
stances  of  the  respective  parties" — and  section  1771,  which  provides  tl 
"Where  an  action  is  brought  by  either  husband  or  wife,  as  prescribed  in  eli 
of  the  last  two  articles,  the  court  must  •  •  •  give,  either  in  the  f 
judgment,  or  by  one  or  more  orders,  made  from  time  to  time,  before  f 
judgment,  such  directions,  as  justice  requires,  between  the  parties,  for 
custody,  care,  education  and  maintenance  of  any  of  the  children  of  the  n 
rlage,  and  where  the  action  is  brought  by  the  wife,  for  the  support  of 
plaintiff." 

The  court,  by  these  two  sections,  is  given  power  to  order  the  h 
band  to  make  suitable  provision  for  tlie  support  of  the  wife  and  d 
dren,  and  orders  are  to  be  made  from  time  to  time,  as  shall  be  nee 
sary,  to  secure  that  object;  and  by  subsequent  sections  of  the  C< 
ample  provision  is  made  to  give  effect  to  such  orders.  Thus  sect 
1772  of  the  Code  of  Civil  Procedure  provides  that  where  an  on 
requires  the  husband  to  provide  for  the  education  or  maintenance 
any  of  the  children  of  the  marriage,  or  for  the  support  of  his  wi 
the  court  may,  in  its  discretion,  require  him  to  give  reasonable  securi 
and,  if  he  fails  to  give  it,  or  to  make  any  payment  required  by  1 
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TALCOTT  V.  JONASSON  et  aL 

(Supreme  €k>urt,  Appellate  Term.    March  24,  1904.) 

— Retaxation. 

tde  Civ.  Proc.  {  3264,  provides  that  costs  may  be  taxed  wlthont  notice. 
In  that  event  the  party  at  whose  Instance  they  were  taxed  must  Im- 
lately  give  notice  of  retaxatlon.  and.  If  he  falls  In  this,  the  adverse 
y  Is  entitled  to  an  order  comjielllng  him  to  do  so.  Beld,  that  where 
irty  had  costs  taxed  without  notice,  and  immediately  gave  notice  of 
cation,  but  failed  to  appear  at  the  time  set,  and  the  proceedings  for 
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if  such  a  judgment  or  order,  or  to  pay  any  sum  of  money  ,  •        s 

le  is  directed  to  pay  by  an  order  made  as  prescribed  in  section 
the  Code  of  Civil  Procedure,  the  court  may  order  his  personal 
Y  and  the  rents  and  profits  of  his  real  estate  to  be  sequestrated, 

y  appoint  a  receiver  thereof.     The  rents  and  profits  and  other  •  - 

y  so  sequestrated  may  be  from  time  to  time  applied,  tmder  the  .    .  '. 

n  of  the  court,  to  the  payment  of  any  of  the  sums  of  money 
1  in  tliis  section,  as  justice  requires.     Section  1773  provides 

lere  the  husband  makes  default  in  paying  any  sum  of  money  *>     ,.' 

1  in  such  an  order,  and  it  appears  to  the  satisfaction  of  the  '  » 

lat  payment  cannot  be  enforced  by  means  of  sequestration  pro- 
s,  the  court  may  enforce  the  order  by  proceedings  in  contempt, 
dering  section  779  in  connection  with  the  provision  in  relation 
rs  in  actions  for  a  divorce  or  separation,  it  would  appear  that 

lot  intended  .to  include  those  orders  within  the  scope  of  section  ^'.   ',.." 

i  that  a  proceeding  to  enforce  an  order  in  an  action  for  divorce  ^'f^    ■'  ' 

ration  providing  for  the  support  of  the  wife  and  children  must  •"  •     " 

:cordance  with  the«special  provisions  for  making  effectual  such  ^.  .J 

r.     An  order  for  the  support  of  a  wife  and  children  is  not  an  '  .   '  ^ 

rhich  simply  directs  the  payment  of  a  sum  of  money.     Main-  .  '^    •    .^i 

and  support  may  involve  the  payment  by  the  husband  of  vari-  /#••*.  ^*    * 

IS  of  money  at  various  times  necessary  to  accomplish  that  pur-  •  **  '* 

Section  779  of  the  Code  was  intended  to  apply  to  an  order  • 

g  the  payment  of  a  sum  of  money,  the  provisions  of  which  '  ^    '    . 

rill  be  satisfied  upon  payment  being  made  as  in  the  case  of  a  ln« 

nt  for  a  sum  of  money,  where  the  payment  oif  the  amount 
1  satisfies  the  judgment.    It  was  recognized  that,  where  a  hus- 

required  to  make  payments  from  time  to  time  for  the  sup- 
his  wife  and  children,  enforcement  of  such  an  order  by  execu- 

der  section  779  of  the  Code  of  Civil  Procedure  would  be  in-  ^ 

1,  and  special  procedure  was  authorized  which  would  accom- 
e  purpose  of  such  an  order ;  and,  that  proceeding  having  been 
led,  it  would  seem  to  follow  that  the  enforcement  of  the  order 
:  in  accordance  with  it.  We  think,  therefore,  that  an  execu- 
der  section  779  of  the  Code  of  Civil  Procedure,  to  enforce  the 
Mjuiring  the  defendant  to  pay  for  the  maintenance  of  his  wife, 
:  authorized,  and  this  proceeding  cannot  be  maintained, 
lows  that  the  order  appealed  from  must  be  reversed,  and  the 
or  the  examination  of  the  defendant  vacated,  without  costs. 
nir. 
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retazatlon  were  thereupon  dismissed,  the  adverse  party  Is  not  entitled  to 
an  order  requiring  a  second  notice  of  retazatlon ;  the  proper  remedy  being 
a  motion  for  a  new  taxation,  as  authorized  by  section  3266. 
2.  Baue. 

Under  Ck)de  Civ.  Proc.  i  8266,  providing  that  the  officer  taxing  costs  shall 
satisfy  himself  that  all  the  Items  of  a  bill  of  costs  are  correct  and  legal, 
proceedings  on  due  notice  for  retaxation  of  costs  sbonld  not  be  dismissed 
on  failure  of  the  party  giving  the  notice  to  appear,  his  presence  not  being 
essential. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  James  Talcott  against  Meyer  Jonasson  and  another. 
From  an  order  denying  plaintiff's  application  for  an  order  directing 
defendants  or  their  attorneys  to  serve  on  plaintiff's  attorneys  their  bill 
of  costs  with  notice  of  retaxation  thereof,  plaintiff  appeals.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Bunnell  &  Bunnell,  for  appellant 

Hays  &  Hershfield,  for  respondents.  . 

FREEDMAN,  P.  J.  A  judgment  was  rendered  in  the  City  Court  in 
favor  of  the  plaintiff  and  against  the  defendants  on  the  2d  day  of  July, 
1903.  The  plaintiff  appealed  to  this  court  This  court  affirmed  the 
judgment  with  costs.  85  N.  Y.  Supp.  833.  The  defendants  (respond- 
ents) thereupon,  without  notice  to  the  plaintiff's  attorneys,  entered  a 
judgment  in  said  City  Court  for  the  sum  of  $102.10,  their  costs  and 
disbursements  upon  the  appeal.  Thereafter  the  defendants  (respond- 
ents) served  upon  the  plaintiff's  attorneys  their  bill  of  costs,  with  no- 
tice of  retaxation.  On  the  day  and  hour  set  forth  in  said  notice,  plain- 
tiff's attorneys  appeared  before  the  clerk  of  said  City  Court  for  all 
the  purposes  of  such  retaxation,  but  the  defendants'  attorneys  failed  to 
appear,  and  such  retaxation  was  thereupon  dismissed.  A  motion  was 
thereupon  made  to  compel  the  defendants  to  retax  their  costs  before 
the  clerk  in  accordance  with  the  provisions  of  section  3264  of  the  Code 
of  Civil  Procedure.  The  motion  for  that  relief  was  denied.  An  ap- 
peal has  been  taken  from  such  porticm  of  said  order. 

Costs  must  be  taxed  by  the  clerk  of  the  court  in  the  first  instance. 
Code  Civ.  Proc.  §  3262.  Costs  may  be  taxed  by  the  clerk  without  no- 
tice, but  in  that  event  the  party  at  whose  instance  the  costs  were  so 
taxed  must  immediately  give  notice  of  retaxation  before  the  clerk, 
and,  if  he  fails  in  this,  the  adverse  party  is  entitled  to  an  order, com- 
pelling him  to  do  so,  with  costs.  Code  Civ.  Proc.  §  3264.  The  defend- 
ants herein  followed  the  provisions  of  that  section.  At  the  time  fixed 
for  the  hearing  upon  the  motion  for  the  retaxation  the  plaintiff  ap- 
peared, but  the  defendants  did  not.  The  proceedings  were  thereupon 
dismissed  by  the  clerk.  Whether  this  dismissal  was  procured  by  ap- 
plication of  the  plaintiff,  or  by  the  clerk,  upon  his  own  motion,  does 
not  appear.  Thereafter  the  plaintiff,  treating  the  situation  as  though 
no  motion  for  a  retaxation  had  been  made,  applied  for  the  order  herein 
appealed  from.  We  think  the  plaintiff,  under  the  circumstances  dis- 
closed, has  mistaken  his  remedy.  "When,  under  the  pro^^sions  of  sec- 
tion 3262,  supra  [Code  Civ.  Proc.],  costs  are  taxed  without  notice  to 
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)osite  party,  the  amount  of  them,  as  adjusted,  is  to  be  entered 

iudgment,  is  to  remain  unaltered,  and  is  final  in  form,  and  com- 

If  the  costs  are  retaxed,  and  reduced  upon  retaxation,  the  judg- 

!  not  changed,  but  the  amount  of  the  reduction  is  to  be  credited  , 

ie  execution."    Hewitt  et  al.  v.  City  Mills,  136  N.  Y.  211,  213, 

E.  768.    Section  3266  of  the  Code  of  Civil  Procedure  places  the 

pon  the  clerk  of  ascertaining  and  satisfying  himself,  as  the  tax- 

cer  of  the  court,  that  all  the  terms  of  the  bill  of  costs  are  "cor- 

d  legal,"  and,  proper  notice  of  a  retaxation  having  been  given,  .  ''     ■»■ 

•t  essential  to  such  determination  that  the  defendants  should  be  .  ■ 

:  at  the  time  named  for  such  retaxation.    The  proceedings  ".  » -i- 

not  have  been  dismissed,  but  the  defendants  are  in  no  way  re-  ^  ',.  •'  •  ♦ 

lie  for  that  result    Having  been  dismissed,  the  plaintiff  was  •*    »•  " 

nediless.    Section  3265  of  the  Code  of  Civil  Procedure  pro-  ^/  ' ."  ^ 

hat  a  taxation  or  a  retaxation  may  be  reviewed  upon  a  motion  ;'-^'  -  _    -/  ■ 

ew  taxation.    If  the  plaintiff  was  aggrieved  by  the  action  of  the  •      '  , 

le  should  have  moved  for  relief  under  that  section.  '     ^      .  I 

;r  affirmed,  with  costs  and  disbursements.    All  concur.  '  *■*-'.'     *«     ' 
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GOODKIND  V.  METROPOLITAN  ST.  RT.  CO. 

oreme  Court,  Appellate  DiTlslon,  First  Department    April  8, 1904.)  .  ;^ 

lEBs— Stbeet  Cab  Passenoeb— Injubt— Insteuctior— Withdbawirq 
jE  oi-  Neoliosrce.  .  ^ 

a  an  actloa  by  a  street  car  passenger  for  personal  injnrlefl  It  Is  error  to  '  * 

ruct  that  If  the  Jury  find  the  accident  to  have  happened  In  the  manner 
ified  to  by  plaintiff  and  his  witness,  "then  the  plaintiff  would  be  en- 
k1  to  a  verdict"  as  the  Issue  of  negligence  Is  thereby  withdrawn  from 
Jury.  ..     » 

— Pbozimatb  Cause— Fbeedou  rBou  Contbibtjtobt  Neouoence. 
1  an  action  by  a  street  car  passenger  for  personal  injuries  it  is  error 
astruct  that  If  the  Jury  find  that  the  ear  was  started  without  warning, 
1  a  lurch  so  violent  as  to  cause  plaintiff  to  be  thrown,  as  testified  to 
ilm  and  bis  witness,  and  the  car  could  have  been  started  by  the  exer- 
of  reasonable  skill  without  such  lurch,  and  the  seats  were  all  occupied, 
that  plaintiff  was  standing  and  holding  onto  a  strap,  and  was  solely 
'eason  thereof  thrown  and  was  injured,  then  plaintiff  would  be  entitled 
I  verdict;  since  the  Instruction  omits  the  elements  both  of  proximate 
se  and  freedom  from  contributory  negligence.  .^ 

:al  from  Trial  Term,  New  York  County. 

»n  by  Abraham  Goodkind  against  the  Metropolitan  Street  Rail- 

>nipany.    From  a  judgment  for  plaintiff,  and  from  an  order 

'  a  new  trial,  defendant  appeals.    Reversed. 

led  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH-  *' 

CBRIEN,  and  INGRAHAM,  JJ. 

les  F.  Brown,  for  appellant 
Horwitz,  for  respondent 

ERAHAM,  J.  The  plaintiff,  a  passenger  upon  one  of  the  de- 
's  cars,  was  standing  in  the  car,  holding  onto  a  strap  prbvided 
use  of  passengers.    While  in  this  position  he  was  thrown,  or 
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fell,  and  sustained  injuries  for  which  he  has  recovered  in  this  action. 
He  testified  that  the  car  came  to  a  stop,  and  was  started  with  a  violent 
jerk,  which  caused  him  to  lose  his  hold  upon  the  strap,  and  he  was 
thrown  down.  The  learned  counsel  for  the  appellant  admits  that  the 
evidence  justified  the  submission  of  the  case  to  the  jury,  but  relies  upon 
two  exceptions — one  to  the  admission  of  testimcaiy,  and  the  other  to 
the  charge  of  the  court  made  at  the  plaintiff's  request 

We  are  forced  to  reverse  this  judgment  because  of  the  exception 
to  the  charge  relied  upc«i  by  the  defendant  The  court,  at  the  request 
of  the  defendant,  had  charged  that : 

"The  burden  of  proof  ib  this  action  rests  npon  the  plaintiff  to  establish  both 
the  essential  elements  in  bis  cause  of  action,  to  wit,  the  negligence  of  the  de- 
fendant and  the  absence  of  any  negligence  on  the  part  of  the  plaintiff,  and  the 
plaintiff  is  bound  to  make  more  than  a  balanced  case."  ' 

Not  satisfied  with  this,  the  plaintiff's  counsel  requested  the  court  to 
charge : 

"If  the  Jury  find  that  the  particular  car  upon  which  the  plaintiff  was  a 
passenger  was  caused  to  start  forward  without  notice  or  warning  to  the  plain- 
tiff, from  a 'position  of  rest,  with  a  sudden  and  unusual  lurch  forward,  so  vio- 
lent as  to  cause  the  plaintiff  and  other  passengers  in  the  car  to  be  thrown 
in  the  manner  testified  to  by  plaintiff  and  bis  witness  Minzesheimer ;  and  if 
the  Jury  further  find  that  the  car  could  have  been  started,  by  the  exercise  of  a 
reasonable  degree  of  skill  and  care  on  the  part  of  the  motorman  controlling 
the  car,  without  such  sudden,  violent,  and  unusual  lurch,  provided  they  belteve 
there  was  such  sudden,  violent,  and  unusual  lurch  at  all ;  and  if  they  should, 
further  find  that  the  seats  In  the  car  were  all  occupied,  and  that  plaintiff  was 
standing  Inside  the  car,  holding  onto  a  strap  provided  for  such  purpose,  at 
the  time  of  such  lurch,  and  was  solely  by  reason  thereof  thrown  down  and  re- 
ceived the  injuries  that  were  tratlfled  to  in  this  case — then  the  plaintiff  would 
be  entitled  to  a  verdict" 

The  court  charged  as  requested,  and  the  defendant  excepted. 

Where  the  liability  of  a  defendant  is  based  upon  negligence,  to  estab- 
lish such  liability  the  jury  must  find  that  the  injury  was  caused  by  the 
negligence  of  the  defendant,  and  it  is  error  for  the  court  to  charge  as 
a  matter  of  law  that,  if  the  facts  are  as  testified  to  by  the  plaintiffs 
witness,  the  plaintiff  is  entitled  to  a  verdict  Kellegher  v.  Forty-Sec- 
ond St  Ry.  Co.,  171  N.  Y.  309,  63  N.  E.  1096.  The  application  of 
the  maxim  res  ipsa  loquitur  will,  under  certain  circumstances,  sustain 
a  finding  of  negligence,  but  this  is  simply  an  application  of  the  princi- 
ple that  a  fact  may  be  proved  by  circumstantial  evidence.  Where  that 
maxim  is  applicable,  there  must  still  be  a  finding  of  negligence  by  the 
jury,  based  upon  ccxnpetent  evidence,  to  entitle  the  pbuntiff  to  a  ver- 
dict ;  and  the  question  as  to  whether  negligence  existed  is  a  question 
which  must  be  determined  by  the  jury,  and  not  by  the  court  as  a  mat- 
ter of  law.  This  rule  has  been  constantly  reiterated  in  this  court  and 
in  the  Court  of  Appeals.  It  is  quite  proper  for  the  court  to  instruct 
the  jury  that,  if  they  find  that  a  certain  condition  existed,  then  a  ques- 
tion as  to  whether  the  defendant  was  or  was  not  guilty  of  negligence 
is  presented  for  their  consideration,  and  a  finding  that  the  defendant 
was  guilty  of  negligence  would  be  sustained.  But  that  is  a  very  dif- 
ferent proposition  from  a  statement  to  the  jury  that,  if  they  find  cer- 
tain facts,  the  plaintiff  is  entitled  to  a  verdict.  In  such  a  direction  the 
jury  are  charged  as  a  matter  of  law  that  the  facts  stated  constitute 
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jence,  instead  of  leaving' the  question  as  to  whether  there  was 
jence  for  the  jury  to  determine. 

s  questions  for  the  jury  were,  did  the  defendant's  employes  start  » 

ir  with  a  jerk,  which  threw  the  plaintiff  down  and  injured  him,  '  '  .  *   •    .. 

if  they  did,  was  such  a  starting  of  the  car  negligence  ?  .  An  in-  ,     '    \.  . 

ion  to  the  jury  that,  if  the  car  started  with  such  a  jerk,  -and  it  '  .      . 

have  been  started  without  the  jerk,  the  plaintiff  was,  as  a  matter  .    , 

\r,  entitled  to  a  verdict,  withdrew  from  the  jury  the  crucial  ques-  ^        . "  —     ^  - 

vhich  they  were  required  to  determine,  namely,  whether  any  act  '        ^         "    . 

e  defendant's  employes  which  was  negligent  caused  the  jerk  »*  ■.•**■ 

I  injured  the  plaintiff.    As  was  said  by  Martin,  J.,  in  Kellegher  1"  '  >  »'•  **J' 

rty-Second  St.,  etc.,  R.  R.  Co.,  171  N.  Y.  309,  63  N.  E.  1096:  "    T     ^     ,  •'    .    ' 

standard  by  which  the  defendants  acts  were  to  be  judged  was  j. '  .  ■•    •"         ^ 

argely  a  question  of  fact,  and  whether  the  acts  proved  came  up 
were  below  that  standard  was  peculiarly  a  question  for  the  jury." 
;re  was  evidence  on  the  part  of  the  defendant  that  the  plaintiff 
eated  in  the  car  before  the  car  started,  and  that  there  was  no 
t  jerk,  caused  by  any  act  of  the  defendant's  motormaii,  or  those 
fed  in  operating  the  car;  and  yet  the  jury  were  instructed  that,  -    '.  ' 

yf  found  that  the  car  started  with  a  jerk,  and  plaintiff  was  thrown,  ff-^.^.'  •■ 

tified  to  by  the  plaintiff  and  Minzesheimer,  the  plaintiff  was  enti-  •_^* '•■,-      "       .   ""' 

o  a  verdict,  without  requiring  the  jury  also  to  find  that  the  /  ^• 

ig  of  the  car  by  the  defendant  in  the  manner  described  was  the  ,  ■*  »,.    " 

of  the  accident.     Not  only  must  the  negligence  of  the  defend-  *' 

:  established,  but  such  negligence  must  be  shown  to  be  the  proxi- 
cause  of  the  accident.  This  charge  violated  the  established  rules 
ation  to  what  it  was  necessary  for  the  jury  to  find  to  establish 
ility  of  the  defendant,  both  in  failing  to  require  the  jury  to  find 

jfendant  guilty  of  negligence  and  in  permitting  a  verdict  for  the  ^     •  -    • 

iff  without  a  finding  that  such  negligence  was  the  approximate 

of  the  accident,  and  that  the  plaintiff  was  free  from  contributory  •         ' 

fence. 

ollows  that  the  judgment  and  order  must  be  reversed,  and  a  new 
>rdered,  with  costs  to  the  appellant  to  abide  the  event.    All  con-  -  .       •■ 


,EWIS  V.  GUARDIAN  FIRB  &  LIFE  ASSITR.  CO..  Limited,  et  al 
iipreme  Court,  Appellate  Division,  First  Department    April  8,  1904.) 

E  iHStTBANCK— Loss— RECOVKBY  BT  INSURED — RiOHT  OF  MOBTOAOEE. 

Where  the  Insured  In  a  fire  policy  could  not  recover  for  a  loss,  a  mort- 

gee  of  the  property  Insured  could  not  enforce  the  provision  In  the  policy 

ipulatlng  that  the  loss.  If  any,  should  be  payable  to  the  mortga^-ee  as  his 

terest  might  appear. 

E — PoucT— Stipdxations  as  to  Otheb  Insubance— Waiver. 

Where  an  agent  of  an  Insurance  company  has  full  knowledge  of  other 

surance  on  the  property  sought  to  be  Insured,  and  a  policy  Is  Issued,  the 

tpttlatlon  that  it  shall  be  void  if  at  the  time  of  its  issuance  the  property 

18  Insured  will  be  deemed  waived  by  the  company. 

See  Insurance,  vol.  2S,  Cent.  Dig.  {  707. 
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8.  Sauz — AoENCT— Evidence— QtJESTiON  fob  Jitbt. 

On  the  Issue  whether  a  partnership  was  an  agent  of  an  Insurance  com- 
pany In  procuring  certain  Insurance,  It  appeared  that  the  policy  Issued  by 
the  couipany  contained  the  word  "Agency,"  followed  by  the  name  of  a 
city  and  the  name  of  the  partnership,  which  words  were  also  indorsed  on 
the  policy.  When  the  application  for  Insurance  was  made  to  the  partner- 
ship, it  issued  an  Interim  receipt  containing  the  name  of  the  partnership, 
followed  by  the  word  "Agency."  A  witness  testified  that  be  had  known  the 
partnership  for  about  12  years,  during  which  tlilie  it  bad  been  the  manager 
of  the  company.  A  member  of  the  firm  testified  that  at  the  time  of  the 
issuance  of  the  policy  he  had  no  relation  with  the  company,  and  was  not 
its  agRnt  The  company's  manager  tefitifled  that  neither  the  firm,  nor  any 
member  of  it,  was  the  company's  agent  Held  a  question  for  the  Jury 
whether  the  firm  was  the  company's  agent 

4.  Same— Stipulation  as  to  Oteeb  Insubance— Constbuction. 

Where  the  insured  at  tlie  time  of  applying  for  Insurance  Informed  the 
company's  agent  that  there  was  a  certain  amount  of  insurance  on  the 
property,  and  that  additional  Insurance  was  desired,  and  the  company 
Issued  additional  insurance,  the  continuation  of  the  existing  insurance, 
either  by  renewals  of  policies  already  thereon,  or  by  substituting  other 
policies,  was  not  "other  insurance,"  within  the  company's  policy,  stipulat- 
ing that  it  should  be  void  If  the  insured  should  thereafter  procure  other 
Insurance. 

IL  SAifE— iNsuBANCi  or  Pbopebtt  in  FoBEioR  C!oTTHTBT— AcTioir  BT  Resident 
— Pasties. 

In  an  action  on  a  policy  procured  by  a  domestic  corporation  from  a 
foreign  Insurance  company  authorized  to  do  business  in  New  York  on 
property  located  in  Canada,  which  stipulates  that  the  loss,  if  any,  shall 
be  payable  to  the  mortgagee  as  bis  interest  may  appear,  the  assignee  of 
the  mortgagee  is  a  neces.><ary  party,  and,  on  his  refusal  to  join  as  plaintiff 
be  may  be  made  a  defendant,  though  he  is  a  resident  of  Canada. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Edward  L.  Lewis  against  the  Guardian  Fire  &  Life  As- 
surance Ccanpany  and  Charles  A.  K.  MacPherson.  From  a  judgment 
dismissing  the  action  as  to  defendant  MacPherson,  he  appeals;  and 
from  a  judgment  in  favor  of  defendant  insurance  company,  plaintiff 
appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  PATTERSON,  and  INGRAHAM,  JJ. 

William  B.  Ellison,  for  appellant  Lewis. 
Rufus  L.  Weaver,  for  appellant  MacPherson. 
George  A.  Strong,  for  respondent. 

McLaughlin,  J.  On  the  20th  of  July,  1899,  the  Owl's  Head 
Hotel  Company,  a  New  York  corporation,  procured  from  the  defend- 
ant the  Guardian  Fire  &  Life  Assurance  Company,  Limited,  a  foreign 
corporation,  a  policy  of  fire  insurance  in  and  by  which  it  insured  cer- 
tain property  located  in  Canada  against  loss  or  damage  by  fire  to  the 
extent  of  $4,000,  with  the  "loss,  if  any,  payable  to  John  G.  Foster, 
Esq.,  agent  for  mortgagee,  as  his  interest  may  appear."  During  the 
term  of  the  policy  the  property  was  destroyed  by  fire,  and  a  loss  sus- 
tained in  excess  of  that  covered  by  the  insurance.  The  insurance  com- 
pany refused  to  pay  the  loss  covered  by  its  policy,  and  thereupon  the 
plaintiff,  a  resident  of  the  state  of  New  York,  as  the  assignee  of  the 
insured,  brought  this  action  to  recover  thereon ;  making  MacPherson, 
a  resident  of  Canada,  who  had  acquired  the  interest  of  the  mortgagee 
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» 

rred  to  in  the  policy,  a  party  defendant,  be  having  refused  to  join 

1  the  plaintiflf  in  bringing  the  action.    At  the  trial,  after  the  plain-  " 

and  MacPherson  had  rested,  the  complaint,  in  so  far  as  it  related 

be  latter,  was  dismissed,  upon  the  ground,  as  appears  from  the  •  •  ,  *   -    „ 

ion  of  the  trial,  justice,  that  the  "court  has  no  jurisdiction  over  his  •    •  " 

e  of  action,  however  asserted,  nor  can  it  acquire  jurisdiction  by  *      '. 

■ection,  or  by  any  device  of  pleading,  practice,  or  procedure."    Ex- 
ion  was  duly  taken  to  this  ruling  by  both  MacPherson  and  the  <>     ,.'       - 
itiflf.    The  trial  court,  however,  refused  to  dismiss  the  complaint                      '  ■    .  ** 
nst  the  insurance  company;    holding,  as  the  case  then  stood,  a                     ..         •  . 
tion  of  fact  was  presented  for  the  jury,  and  that  the  action  could                       -.     ,    ■           »*;' 
:ontinued  by  the  plaintiff  to  recover  the  difference  between  the                     (--■••      ^^. 
unt  which  had  been  proved  to  be  due  MacPherson  and  the  amount                      \  ,     *    »• 
le  policy.    The  action  was  then  continued,  and  at  the  close  of  the                      '•_   '                  J^ . 
le  case  a  verdict  was  directed  for  the  insurance  company  upon  the 
md  that  the  evidence  established  a  violation  by  the  plaintiff  of  the 
IS  of  the  policy,  which  rendered  it  void,  to  which  an  exception  was 
n  by  the  plaintiff.    Judgment  was  thereafter  entered,  from  which 

Dlaintiff  and  MacPherson  have  appealed.  '^    •     . .         •■      * 

he  judgment  appealed  from,  unless  erroneous  as  to  the  plaintiff,  .' .  .•_  /    * 

ot  as  to  the  appellant  MacPherson.     In  other  words,  unless  the  •''m-    ■"  "** 

itiff  had  a  policy  of  Insurance  which  he  could  enforce  against  the  *       -.  '  .      ■ 

ranee  company,  then  a  mortgagee  or  his  assignor  could  not  enforce  "'  ^  ' 

ovision  inserted  therein  for  his  benefit;    and,  if  a  verdict  were  '     .  IR'        . 

lerly  directed  as  to  the  plaintiff,  then  it  necessarily  follows  the 
pnent  could  not  have  injured  MacPherson.    The  appeal  of  the 

itiff,  therefore,  will  be  first  considered.  ■  . 

he  policy  contained  a  provision  that  it  would  be  void  if  at  the 
it  was  issued  the  insured  had,  or  thereafter  procured,  other  insur-  ^      . 

!  upon  the  property  covered  by  the  defendant  company's  policy, 
ss  otherwise  provided  by  agreement  indorsed  thereon  or  added  -         • 

eto,  and  it  was.  upon  this  ground  that  the  verdict  was  directed, 
evidence  on  the  part  of  the  plaintiff  bearing  upon  the  overinsur- 

:  was  to  the  effect  that  the  respondent's  policy  of  insurance  was  .  ,. 

ured  through  Paterson  &  Son,  of  Montreal,  Canada,  by  Mr.  Wat- 

,  general  inanager  of  the  Owl's  Head  Hotel  Company;   that,  at  '"' 

time  he  applied  for  it,  he  informed  a  member  of  the  firm  of  Pater-  '  "* 

&  Son  what  insurance  was  then  upon  the  property,  and  that  he  •"  -   - 

red  additional  insurance  to  the  amount  of  $10,000,  which  it  pro- 

d — $6,000  in  the  Phoenix  Insurance  Company  of  London,  and  *  .        .   ^.  • 

00  in  the  defendant  insurance  company.     In  the  policy  issued  by 

respondent,  reference  was  made  to  the  $6,000  insurance  in  the  ",_  ;f_ 

;nix,  but  not  to  the  other  insurance,  amounting  to  $4,500,  which  t>  ,     •  • 

upon  the  property  at  the  time  the  application  was  made  and  the 
:y  written.  The  fact  that  Paterson  &  Son  knew  there  was  $4,500 
ranee  upon  the  property  at  the  time  Watkins  applied  for  the  $10,- 
additional  insurance  was  not  denied — ^at  least,  no  evidence  was 

■ed  to  contradict  plaintiff's  evidence  on  that  subject — but  it  was  '       '.;  ■     , 

ted  that  such  information  in  no  way  affected  the  respondent's  •  •;,»     ' 

lity,  inasmuch  as  Paterson  &  Son  were  not  its  a.gents,  and  had  no 
er  to  waive  any  of  the  provisions  of  the  policy.    Of  course,  if  *"  •         •      . 
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Paterson  &  Son  were  the  agents  of  the  insurance  company,  I  take  it 
no  one  would  seriously  question  but  what  they  could,  having  full 
knowledge  of  other  insurance,  waive  the  provisions  of  the  policy  with 
reference  thereto.  The  company  could  do  it,  and  what  it  could  do  it- 
self it  could  do  through  an  agent.  This  rule  seems  to  be  well  set- 
tled. Gray  v.  Germania  Fire  Ins.  Co.,  155  N.  Y.  180,  49  N.  E.  675 ; 
Robbins  v.  Springfield  Fire  Ins.  Co.,  149  N.  Y.  477,  44  N.  E.  159; 
Wood  V.  American  Fire  Ins.  Co.,  149  N.  Y.  382,  44  N.  E.  80,  52  Am. 
St.  Rep.  733 ;  Forward  v.  Continental  Ins.  Co.,  142  N.  Y.  382,  37  N. 
E.  615,  25  L.  R.  A.  637;  McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y.  389, 
33  N.  E.  475 ;  Short  v.  Home  Ins.  Co.,  90  N.  Y.  16,  43  Am.  Rep.  138 ; 
Woodruff  v.  Imperial  Fire  Ins.  Co.,  83  N.  Y.  133;  Richmond  v.  Ni- 
agara Fire  Ins.  Co.,  79  N.  Y.  230.  Thus,  in  the  first  case  cited,  the 
court  said : 

"It  is  well  settled  In  this  state  that  where  an  Insurance  company  Issues  a 
policy  with  full  knowledge  of  facts  which  would  render  It  void  In  Its  Incep- 
tion, If  Its  provisions  were  insisted  upon,  it  will  be  presumed  that  It  by  mistake 
omitted  to  express  the  fact  in  the  policy,  waived  the  provision,  or  held  Itself 
estopped  from  setting  It  up,  as  a  contrary  inference  would  impute  to  it  a 
fraudulent  intent  to  deliver  and  receive  pay  for  an  invalid  instrument" 

The  fact  being  uncontradicted  that  Paterson  &  Son  was  informed 
as  to  the  insurance  upon  the  property  at  the  time  application  was  made 
for  the  additional  $10,000, .the -crucial  question  is  whether  Paterson 
&  Son  was  the  agent  of  the  defendant  insurance  company.  If  it  was, 
then  the  information  which  it  had  was  the  information  of  the  respond- 
ent. Robbins  v.  Springfield  Fire  Insurance  Co.,  supra;  Wood  v. 
American  Fire  Ins.  Co.,  supra.  Bearing  upon  this  question,  it  appeared 
from  the  plaintiff's  proof  that  the  policy  issued  by  the  respondent  con- 
tained the  words,  "Agency,  Montreal,  Paterson  &  Son,"  and  indorsed 
upon  it  were  the  words,  '.'Paterson  &  Son,  agent,  Montreal  Agency," 
all  of  which  was  written  in  and  upon  the  policy  when  it  was  issued  by 
the  respondent  itself,  before  it  was  sent  to  Paterson  &  Son  to  be  de- 
livered to  the  insured.  In  addition  to  this,  it  appeared  that,  when 
application  was  made  for  the  insurance,  what  is  termed  an  "interim 
receipt"  was  issued,  which  contained  the  words,  "Paterson  &  Son, 
Agency;"  and  the  manager  of  the  respondent  testified  that  the  agent 
of  the  company  "issues  an  interim  contract  or  risk,"  but  "no  agent 
with  us  issues  a  policy.  All  our  policies  are  upon  application."  Plain- 
tiff's witness  Watkins  testified  that  he  had  known  Paterson  &  Son  12 
or  13  years,  during  which  time  they  had  been  managers  of  the  respond- 
ent On  its  part,  the  defendant  company  called  as  a  witness  a  member 
of  the  firm  of  Paterson  &  Son,  who  testified  that  at  the  time  the  policy 
was  issued  he  had  no  relation  with  the  company,  was  not  its  agent, 
and  had  never  issued  any  policies  for  it.  It  is  to  be  noticed,  however, 
that  this  witness  nowhere  stated  that  the  firm  of  Paterson  &  Son  was 
not  the  agent  or  representative  of  the  respondent  when  the  policy  was 
issued.  The  respondent's  manager,  Heaton-,  however,  who  was  subse- 
quently called,  did  testify  that  the  firm  of  Paterson  &  Sod,  nor  any 
member  of  it,  was  not  the  agent  of  the  defendant  company,  and  had 
nothing  to  do  with  it 

The  foregoing  is  a  summary  of  all  the  evidence  bearing  upon  the 
question  of  agency,  and  upon  this  the  trial  court  held,  as  a  matter  of 
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that  Paterson  &  Son  was  not  the  agent  of  the  respondent,  and 
Fore  had  no  power  to  waive  any  of  the  provisions  of  the  policy, 
le  accordingly  directed  a  verdict  in  favor  of  the  respondent,  as 
ibcfore  stated.  In  this  I  think  he  erred.  I  am  of  the  opinion  that 
this  evidence  it  was  a  question  of  fact  for  the  jury  to  determine 
ler  or  not,  as  between  the  plaintiff's  assignor  and  the  defendant 
mce  company,  the  firm  of  Paterson  &  Son  was  its  agent  in  re- 

to  this  policy.  Sundheimer  v.  City  of  New  York,  176  N.  Y. 
)8  N.  E.  867;  McDonald  v.  Metropolitan  St.  Ry.  Co.,  167  N.  Y. 
)  N.  E.  282.  The  fact  is  undisputed  that  the  respondent  inserted 
d  indorsed  upon  the  policy  a  statement  which  would  at  least  lead 
son  of  ordinarj'  understanding  to  believe  the  firm  was  its  agent. 

taken   in  connection  with  the  statement  to  the  same  effect  I'  ■    .» 

ined  in  the  interim  receipt,  and  the  testimony  of  the  witness  if. '  •        '  jtf 

ins,  was  certainly  some  evidence  to  ^o  to  the  jury,  and  this  was 
iew  entertained  by  the  learned  trial  justice  at  the  close  of  plain- 
case.    He  then  said,  in  denying  respondent's  motion  to  dismiss 

)mplaint,  "Whether  Paterson  &  Son  were  or  were  not  the  agents  f  "  *-     '     **  . 

:  defendant  corporation  is  a  question  of  fact,  upon  the  case  as  it  ,  'i  •'  ., 

stands."    This  evidence  certainly  was  not  so  far  overcome  by  '.•"•■ 

?stimony  of  the  witness  Heaton  that  the  court  could  hold,  as  a  ^f  \:  '. 

T  of  law,  that  such  agency  did  not  exist.    But  it  is  urged  that,  ' ,       ^* ' 

though  it  be  conceded  Paterson  &  Son  was  the  agent  of  the  re-  > 

lent,  it  did  not  appear  that  firm  had  information,  at  least  as  to  '  Iri 

of  the  other  insurance  which  was  upon  the  property  at  the  time 
re  occurred;   and,  in  this  connection,  attention  is  called  to  the  ,  . 

hat  some  of  the  insurance  which  was  upon  the  property  at  the 
the  manager  of  the  plaintiff's  assignor  applied  for  the  $10,000 
onal  insurance  had,  before  the  fire,  expired,  and  the  same  had 

continued  either  by  renewal  or  substitution  of  other  insurance.  ,.     •  -    ' 

lot  think  this  changed  the  legal  rights  of  the  parties.  When  the 
iff 's  assignor  applied  to  Paterson  &  Son,  that  firm  was  then  in- 
;d  there  was  $4,500  insurance  upon  the  property,  and  that  $10,- 
dditional  insurance  was  desired.    The  continuation  of  the  $4,500 

ince,  either  by  renewals  of  policies  already  thereon,  or  by  sub-  '  *' 

ng  others  therefor,  during  the  life  of  the  respondent's  policy, 
lot  other  insiirance,  within  the  meaning  of  its  policy.    It  was,  .  n 

St,  but  a  continuation  of  the  existing  insurance.  Pitney  v.  Glens 
Ins.  Co.,  65  N.  Y.  6;  Brown  v.  Cattaraugus  County  Mut  Ins. 
8  N.  Y.  385.  Therefore,  upon  this  branch,  it  seems  to  me  the 
hould  have  been  submitted  to  the  jury. 

is  brings  us  to  the  consideration  of  the  remaining  question,  and 
s  whether  the  court  erred  in  dismissing  the  action  as  to  the  de- 
nt MacPherson.  The  policy,  as  already  indicated,  provided  that 
iss,  if  any,  should  be  payable  to  one  Foster,  agent  for  the  mort- 
,  as  his  interest  might  appear;  and  it  was  conceded  upon  the 
that  the  defendant  MacPherson  had  succeeded  to  all  the  rights 
nterest  in  the  policy  which  Foster  had  at  the  time  the  fire  oc- 
i.  The  defendant  MacPherson  resided  in  Canada.  The  re- 
ent  was  a  foreign  corporation — authorized,  however,  to  do  busi- 
n  this  state.  The  policy  was  issued  at  its  office  in  Montreal,  and 
1*7  N.T.8.— 34 
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the  property  insured  was  located  in  Canada.  The  learned  trial  justice 
was  of  the  opinion  that  the  court  did  not  have  jurisdiction  of  the  sub- 
ject-matter of  the  action  so  far  as  MacPherson  was  concerned,  he  and 
the  respondent  being  nonresidents ;  that  if  MacPherson,  as  mortgagee, 
had  instituted  the  action  in  this  state  to  assert  his  rights  under  the 
policy,  the  court  would  not  have  had  jurisdiction;  and  that  jurisdic- 
tion could  not  be  obtained  bv  "indirection,  or  by  any  device  of  plead- 
ing, practice,  or  procedure.'^  This,  to  me,  seems  to  be  an  erroneous 
conception  as  to  the  rights  of  the  parties.  The  plaintiff  was  a  resi- 
dent of  the  state,  and  his  assignor  was  a  domestic  corporation.  He 
was  therefore  entitled  to  bring  the  action,  and  it  was  just  as  much  for 
his  interest  as  for  that  of  the  defendant  ^IacPhe^son  to  have  the  rights 
of  all  of  the  parties  determined,  to  the  end  that  the  mortgage  referred 
to  might  be  satisfied.  Not  only  this,  but,  in  an  action  by  the  plaintiff 
to  enforce  the  policy,  MacPherson  was  a  necessary  party  (Kent  v. 
^tna  Ins,  Co.,  84  App.  Div.  428,  82  N.  Y.  Supp.  817;  Ennis  v.  Har- 
mony Fire  Ins.  Co.,  3  Bosw.  516),  and.  with  his  consent,  could  have 
joined  with  the  plaintiff  in  bringing  it,  but,  having  refused  to  do  that, 
he  was  properly  made  a  defendant  (\Vinne  v.  Niagara  Fire  Ins.  Co., 
91  N.  Y.  185 ;  Besant  v.  Glens  Falls  Ins.  Co.,  72  App.  Div.  276,  76 
N.  Y.  Supp.  35),  The  fact  that  MacPherson  was  a  nonresident,  and 
the  respondent  a  foreign  corporation,  is  of  no  importance,  inasmuch 
as  the  contract  was  made  with  plaintiff's  assignor,  a  resident  of  this 
state;  and  the  plaintiff,  as  its  representative,  has  the  right  to  enforce 
that  contract  in  the  courts  of  this  state,  and,  to  that  end,  have  the 
proper  parties  before  the  court. 

It  follows,  therefore,  that  the  judgment  appealed  from  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  each  appellant  to  abide 
the  event    All  concur. 


FliAOa  V.  FISK  et  al. 
(Supreme  Court,  Apijellate  Division,  First  Deiiartment    April  8, 1904) 

1.  CONTBACT— BBEACH— CONDITIOW   PBECEDENT. 

Where  a  promisor  absolutely  and  in  toto  repudiates  a  contract  to  pay 
a  certain  Indebtedness  within  three  months  after  other  creditors  are 
paid.  It  is  not  nece^snry  to  allege,  In  a  suit  on  the  contract,  the  existence 
of  the  condition  precedent 

2.  CSONTBACT  TO  PaT  DEBT  OF  AROTHEB— CONSIDKBATION. 

A  sale,  by  the  next  of  kin  of  a  deceased  partner  to  the  sorviving  partner, 
of  their  interest,  giving  such  survlTor  the  right  to  continue  the  business 
without  liquidation,  and  appropriate  the  firm  name  and  good  will,  is  a 
Bufflcient  consideration  for  a  promise  on  his  part  to  pay  a  firm  debt  to  a 
third  person. 

8.    DSUBT— PUBOHASE  PEICE  OF  PBOPEBTT. 

A  promise  to  pay  the  debt  of  a  third  person,  with  interest  thereon  at  10 
per  cent  to  a  certain  time,  and  at  6  per  cent  thereafter,  made  in  con- 
sideration of  a  sale  of  property  to  the  promisor,  is  not  tainted  with  usury. 
as  usury  can  only  be  predicated  of  the  loan  or  forbearance  of  the  use  of 
money. 

4.   CONTBACT  TO  PAT  DEBT  OF  ANOTHEB— ACTION  BY  CBEDITOB— PBIYITT. 

The  widow  of  a  deceased  partner  sold  her  interest  to  the  surviving 
partner,  part  of  the  considuratiou  being  bis  payment  of  a  firm  debt  due  ber 
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nother,  whose  only  heir  and  next  of  kin  she  waa    EeM,  that  the  contract 

lould  be  enforced  by  the  widow  ae  her  mother's  administratrix,  a  sufficient 

>rlvlty  having  existed  between  them  to  support  the  mother's  right  of  ac- 

lon. 

lKE— Pkoof  of  Akottrt— Relevancy  or  Books  of  Account. 

Where,  in  an  action  by  a  creditor  against  a  third  person  on  his  promise 
o  pay  the  debtor's  debt,  the  amount  thereof  is  established  from  the 
lebtor's  ledger,  the  remainder  of  the  debtor's  books  are  properly  excluded, 
lo  item  l>elng  pointed  out  in  the  offer  thereof  which  had  any  bearing  on 
he  amount  or  which  would  contradict  the  ledger  account,  and  it  not  being 
ndlcated  how  any  items  contained  therein  would  tend  to  defeat  the  cred- 
tor's  claim. 
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ppeal  from  Trial  Term,  New  York  County.  ,^ 

ction  by  C.  C.  Flagg,  as  administratrix  of  the  estate  of  Emily  Ken-  t  ,    -* 

',  deceased,  against  Almira  G.  Fisk  and  another,  as  administrators  p.   *  -*.    ■ 

le  estate  of  Henry  G.  Fisk,  deceased.    From  a  judgment  for  plain-  j,^'^'*-    /•  '.." 

entered  on  a  directed  verdict,  defendants  appeal.    Affirmed.  •  ••  "  v 

rgued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON,  ..     -      -        '■     ^     ■  ■*■ 

RAHAM,  and  LAUGHLIN,  TJ.  ',    '-  f> .  m 

enry  B.  Kinghorn,  for  appellants.  J,    '    -..         "^    ' 

ortimer  Kennedy  Flagg,  for  respondent  r»'  '    .'    * 

•  "^*  -•.-    ■•"  '"'' 

ATCH,  J.    The  plaintiff  is  the  daughter  and  sole  heir  at  law  and  ^*      ,-  * 

of  kin  of  her  intestate.    The  action  is  brought  to  recover  dam-  ^ 

for  the  breach  of  a  contract  under  seal.    The  contract  was  made  *    .  *tt       . 

>r  about  July  21,  1900,  under  the  following  circumstances:  On 
prior  to  June  9,  1900,  the  defendants'  intestate '  and  Thomas  J. 
g  were  copartners,  doing  business  under  the  firm  name  of  Fisk, 
ke  &  Flagg.  On  June  9,  1900,  Thomas  J.  Flagg  died,  leaving, 
surviving,  the  plaintiff,  his  widow,  Emily  Lee  Flagg,  his  daugh-  •  ,    . 

and  Mortimer  Kennedy  Flagg,  his  son,  his  only  heirs  at  law  and 

of  kin.     Upon  Mr.  Flagg's  death,  Mr.  Fisk,  the  defendants'  in-  •         • 

te,  became  the  sole  surviving  partner  of  said  firm.     It  appeared 

Mr.  Fisk  desired  to  avoid  liquidation  of  the  firm  affairs,  and  to 

inue  the  business  without  dissolution.    At  this  time  there  appeared  ,  .        ..         ' 

I  the  books  of  the  firm  an  indebtedness  to  the  plaintiff's  intestate       .  .  ^ 

le  sum  of  $24,651.82,  and  the  plaintiff,  individually,  her  son  and  _   ,^ 

^hter,  and  the  plaintiff,  for  her  mother,  the  said  Emily  Kennedy, 
red  into  a  written  contract  with  the  defendants'  intestate,  under  "■"'  -   • 

in  which  they  sold  and  assigned  to  the  said  Henry  G.  Fisk  the  •       ^ 

e  business,  of  whatever  nature,  of  the  said  firm  of  Fisk,  Clarke  '  •       ..   ^  * 

lagg,  with  the  right  to  continue  the  use  of  the  firm  name,  upon 

:onsideration  that  the  said  Fisk  should  pay  to  this  plaintiff  indi-  , .  ;, 

ally  the  sum  of  $3,000,  and  that  there  should  be  paid  to  the  said  •*'         '  /     "  * 

ly  Kennedy  the  amount  which  appeared  to  be  due  to  her  upon  •   ,  ,         ■  , 

firm's  books,  together  with  interest  thereon  at  the  rate  of  10 
:ent.  from  the  date  of  said  contract  until  the  ist  day  of  January, 

,  after  which  time  it  should  draw  interest  at  the  rate  of  6  per  ,-    ..  "     . 

.  until  fully  paid ;  that  Emily  Kennedy's  claim  should  riot  become  ..  ,  - 

and  payable  until  all  other  creditors  of  the  firm  were  fully  paid.  '  i* 

Fisk  accepted  the  benefits  of  the  contract  upon  his  part,  and 
inued  the  business  under  the  old  firm  name.    Subsequently  he 
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repudiated  the  contract  by  refusing  to  pay  to  said  Emily  Kennedy, 
or  to  her  personal  representatives,  any  sum  whatsoever,  w^hether  in- 
terest or  principal.  Thereupon  the  plaintiff  brought  this  action  in 
her  representative  capacity,  Mrs.  Kennedy  having  died  prior  to  the 
commencement  thereof.  Upon  the  trial  the  covut  directed  a  verdict 
for  the  full  amount  called  for  tmder  the  contract.  Cornelia  C  Flagg 
had  previously  brought  an  action  to  recover  the  amount  due  to  her- 
self personally  upon  the  said  contract,  and  procured  a  judgment 
therefor,  from  which  judgment  the  defendant  appealed  to  this  court,' 
where  the  same  was  affirmed  without  opinion. 

The  answer  put  in  issue  by  several  denials  the  execution  of  the 
contract,  its  breach,  and  other  matters.  For  affirmative  defenses  it 
averred  payment,  usury,  the  statute  of  limitations,  and  that  nothing 
had  become  due  by  virtue  of  the  contract,  for  the  reason  that  it  was 
not  made  to  appear  that  all  of  the  creditors  of  Fisk,  Clarke  &  Flagg 
had  been  fully  paid  and  discharged,  and  that  three  months  had  elapsed 
therefrom.  The  affirmative  defenses  were  made  the  basis  of  a  mo- 
tion to  dismiss  the  complaint  at  the  close  of  the  trial  upon  the  proof 
of  the  plaintiff.  The  defendants  offered  no  proof  in  their  defense. 
While  the  contract  provided  that  the  creditors  of  the  firm  should  be 
first  paid  prior  to  the  discharge  of  Mrs.  Kennedy's  claim,  yet  it  also 
appeared  that  the  defendants  repudiated  the  fulfillment  of  the  con- 
tract in  toto,  and  claimed  not  to  be  bound  thereby.  '  The  breach  of 
the  contract,  therefore,  upon  their  part  being  established,  a  cause  of 
action  immediately  accrued  in  favor  of  the  parties  affected  thereby, 
without  regard  to  conditions  precedent  contained  in  the  contract. 
Shaw  V.  Republic  Life  Ins.  Co.,  69  N.  Y.  286 ;  Howard  v.  Daly,  61 
N.  Y.  362,  19  Am.  Rep.  285.  The  contract  made  between  the  parties 
was  founded  upon  a  valuable  consideration,  and  as  such  is  clearly 
enforceable,  assuming  that  plaintiff's  intestate  acquired  an  interest 
thereunder.  This  was  necessarily  the  effect  of  our  former  decision, 
although  no  opinion  was  written  therein  expressing  the  views  of  the 
court.  84  N.  Y.  Supp.  1125.  We  also  necessarily  held  that  the  con- 
tract sued  upon  was  not  tainted  with  usury.  This  is  clearly  so  upon 
principle,  and  is  sustained  by  authority.  The  contract  did  not  pur- 
port to  be  for  the  loan  or  forbearance  of  the  use  of  money,  to  which 
alone  usury  would  apply.  The  consideration  for  this  contract  was  a 
sale  of  the  interest  of  the  parties  in  the  former  firm  of  Fisk,  Clarke 
&  Flagg,  and  by  its  terms  it  gave  to  Henry  G.  Fisk,  as  sole  surviving 
partner  of  said  firm,  the  right  to  continue  and  carry  on  the  business 
without  liquidation,  take  over  and  appropriate  to  himself  the  firm 
name,  its  good  will,  etc. ;  and  in  consideration  of  such  sale  he  agreed 
to  pay  certain  sums,  among  which  was  the  claim  of  plaintiff's  intes- 
tate, together  with  interest  thereon  at  10  per  cent,  for  a  specified 
period  of  time,  and  6  per  cent,  thereafter.  'The  consideration,  there- 
fore, for  this  promise  to  pay  was  the  sale  of  this  business,  and  the 
right  to  continue  it  in  the  firm  name  without  liquidation  of  the  part- 
nership affairs.  Usury  can  never  be  predicated  of  the  consideration 
paid  for  the  purchase  of  property.  This  court  so  held  under  the  de- 
cision above  referred  to,  and  numerous  cases  support  the  doctrine. 
Cutler  V.  Wright,  22  N.  Y.  472;  Meaker  v.  Fiero,  145  N.  Y.  165, 
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39  N.  E.  714;  Orvis  v.  Curtiss,  157  N.  Y.  657,  52  N.  E.  690,  68  Am. 
St.  Rep.  810.  The  execution  of  the  contract  was  not  disputed,  and 
its  breach  was  established.  The  plaintiff,  therefore,  became  entitled 
to  recover,  if  the  promise  to  pay  this  debt,  with  interest,  inured  to  her 
benefit  so  as  to  permit  of  its  enforcement  by  her  administrator. 

It  appears  from  the  testimony  that  Mrs.  Kennedy  did  not  execute 
the  contract.  It  was  executed  upon  her  behalf  by  Mrs.  Flagg,  who 
was  at  the  time  attending  to  her  matters,  and  it  was  executed  pur- 
suant to  the  advice  of  their  attorney,  who  was  acting  for  Mrs.  Ken- 
nedy and  Mrs.  Flagg,  and  was  accepted  by  Fisk,  the  purchaser,  as  sat- 
isfactory to  him,  under  the  advice  of  counsel.  We  are  of  opinion  that 
tlie  contract  inured  to  the  benefit  of  Mrs.  Kennedy,  and  may  be  en- 
forced by  her  as  one  made  for  her  benefit,  and  that  the  plaintiff,  as 
her  representative,  has  legal  capacity  to  enforce  such  nght.  Mrs. 
Flagg  was  the  personal  representative  of  her  husband,  who  was  for- 
merly a  member  of  the  firm  of  Fisk,  Clarke  &  Flagg.  Such  firm  was 
liable  for  the  debts  which  it  owed,  among  which  was  that  of  Mrs. 
Kennedy,  and  the  estate  of  Flagg,  deceased,  might,  in  the  event  of  the 
failure  of  partnership  assets,  become  liable  for  the  whole  amount. 
Mrs.  Flagg,  therefore,  had  a  direct  interest  in  having  this  claim  paid, 
in  order  that  the  interest  possessed  hy  her  husband  in  the  firm's  assets 
might  be  relieved  from  this  charge,  and  also  that  his  estate  might  not 
become  chargeable  with  its  payment  An  obligation  and  duty,  there- 
fore, rested  upon  her  to  provide  for  the  payment  of  the  claim.  The 
relation  which  existed  bet\veen  Mrs.  Kennedy  and  Mrs.  Flagg  was 
that  of  mother  and  daughter,  and  Mrs.  Flagg  is  the  sole  heir  at  law 
and  next  of  kin  of  her  mother.  It  was  the  contract  which  provided 
for  the  payment  of  the  debt ;  therefore  it  was  for  the  direct  pecuniary 
interest  and  advantage  of  Mrs.  Flagg,  both  as  related  to  the  liabilities 
of  her  deceased  husband,  and  of  her  interest  in  the  estate  of  her  mother, 
and  the  natural  obligation  which  she  was  under  to  her.  The  relation 
which  existed  I  think  sufficient  to  support  the  contract  to  pay  the  debt 
of  Mrs.  Kennedy,  and  also  her  right  to  enforce  it.  Todd  v.  Weber, 
95  N.  Y.  181, 47  Am.  Rep.  20;  Buchanan  v.  Tilden,  158  N.  Y.  109,  52 
N.  E.  724,  44  L.  R.  A.  170,  70  Am.  St  Rep.  454.  It  was  to  the  direct 
pecuniary  benefit  of  Mrs.  Kennedy  to  secure  payment  of  her  debt. 
The  consideration  which  moved  from  her  daughter  to  the  surviving 
member  of  the  firm  affected  in  a  marked  degree  the  security  for  the 
payment  of  her  claim.  She  had  a  direct  personal  interest  therein  and 
in  the  property  of  the  firm,  as  it  was  the  source  of  security  for  the  dis- 
charge of  her  obligation.  The  promi.se  to  pay  was  therefore  for  her 
benefit,  and  she  may  enforce  it  within  the  rule  of  Lawrence  v.  Fox, 
20  N.  Y.  268.  The  doctrine  of  this  case  has  never  been  distinguished 
or  modified,  in  its  application,  to  a  degree  which  at  all  militates  against 
it  as  an  authority  in  support  of  the  right  of  the  plaintiff  to  maintain 
this  action.  On  the  contrary,  such  right  has  been  asserted  in  principle 
in  many  cases.  Van  Schaick  v.  Third  Ave.  R.  R.  Co.,  38  N.  Y.  346 ; 
Coster  V.  The  Mayor,  43  N.  Y.  399;  The  Rector,  etc.,  v.  Teed,  120 
N.  Y.  583,  24  N.  E.  1014.  There  was  no  agreement  for  the  loan  or 
forbearance  of  money  by  Mrs.  Kennedy  at  any  time.  The  debt  which 
-was  due  to  her  was  made  use  of  as  a  consideration  for  the  purchase  price 
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of  this  business,  and,  as  we  have  already  seen,  Mrs.  Flagg  had  a  direct 
pecuniary  interest  in  the  sale  and  the  consideration  paid  uierefor ;  and 
the  fact  that  she  insisted  that  a  part  of  such  consideration  should  be 
this  debt  and  a  given  rate  of  interest  does  not  make  the  contract  usuri- 
ous, nor  does  it  possess  under  such  circumstances  a  single  element  of 
that  vice.  We  reach  the  conclusion,  therefore,  that  the  plaintiff  has 
standing  to  enforce  this  contract  for  the  benefit  of  tiie  estate  which 
she  represents. 

Nor  was  the  failure  to  show  that  there  were  no  outstanding  credit- 
ors of  the  firm  of  Fisk,  Clarke  &  Flagg  remaining  unpaid  at  the  time 
of  the  commencement  of  the  action  an  answer  thereto.  The  defend- 
ants were  in  no  position  to  take  advantage  of  such  fact,  if  it  be  admit- 
ted to  exist.  They  had  repudiated  the  contract  as  void,  and  refused 
to  recognize  it  as  a  subsisting  liability  which  they  were  bound  to  dis- 
charge ;  consequently  they  cannot  repudiate  the  contract  sind  then  take 
advantage  of  a  clause  they  might  have  insisted  upon  had  they  fulfilled 
its  terms.  The  court  is  not  now  concerned  with  the  rights  of  creditors 
as  against  the  claim  here  asserted. 

The  debt  and  its  amount  was  established  to  exist  from  the  ledger  of 
the  firm,  independent  of  its  rec<^^ition  in  the  contract,  and  the  offer 
of  all  of  the  books  of  the  firm  in  evidence  by  the  defendant  was  there- 
fore properly  excluded.  No  itSm  was  pointed  out  in  the  offer  which 
showed  that  it  had  any  bearing  upon  the  amount,  or  which  would  con- 
tradict the  ledger  account ;  nor  was  it  otherwise  pointed  out  wherein, 
or  how,  any  items  contained  therein  would  tend  to  defeat  plaintiff's 
claim.  We  think  the  court  was  therefore  right  in  directing  a  verdict 
for  the  full  amount  of  the  claim. 

The  judgment  entered  thereon  should  therefore  be  affirmed,  with 
costs.    All  concur. 


WESTERN  NEW  YORK  INSTITUTION  FOB  DBAF-MDTES  V.  TATES 

COUNTY. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    April  6, 1904.) 

1.  Deaf-Mute— Eddcation  bt  ConuTT— Change  or  Pabkhts*  Rksidbhce— Er- 
FECT  ON  County's  LiABiLrrT. 

Laws  1892,  p.  66,  c.  36,  f  2,  provides  that  any  parent,  guardian,  or  friend 
of  a  deaf-mute  child  over  6  and  under  12  may  apply  to  the  overseer  of  the 
poor  of  any  town  or  to  any  county  supervisor  where  such  child  may  be, 
showing  "that  the  health,  morals  or  comfort  of  such  child  may  be  endan- 
gered or  not  properly  cared  for,"  and  It  shall  be  the  duty  of  such  officer 
to  place  the  child  In  one  of  several  named  institutions.  Laws  1875,  p.  188, 
c.  213,  S  3,  provides  that  such  children  shall  be  maintained  therein  "at  the 
expense  of  the  county  from  whence  they  came"  until  they  are  12  years 
old,  and  section  4  provides  that  such  expenses  shall  be  raised  and  collected 
as  are  other  expenses  "of  the  county  from  which  such  children  shall  be  re- 
ceived." Held,  that  the  fact  that  the  parents  of  a  deaf-mute,  during  the 
period  for  which  a  county  had  contracted  to  become  liable  for  the  child's 
support  at  a  certain  institution,  acquired  a  residence  in  another  counts, 
did  not  relieve  the  county  of  liability. 

Submitted  controversy  by  the  Western  New  York  Institution  for 
Deaf-Mutes  against  the  county  of  Yates.    Judgment  for  plaintiff. 
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\rgTied  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS. 
SCOCK,  and  STOVER,  JJ. 

kVilliam  A.  Sutherland,  for  plaintiff. 
M.  A.  Leary,  for  defendant 


I.  -v.- 

.-■•"■■'> 


SPRING,  J.  The  plaintiff  is  a  corporation,  located  in  the  city  of 
chaster,  designed  for  the  education  of  deaf-mutes,  and  was  incor- 
rated  in  pursuance  of  chapter  319,  p.  447,  of  the  Laws  of  1848,  and 
eives  pupils  conformably  to  the  regulations  of  the  State  Board  of 
arities.  Article  8,  §  14,  State  Const.  Under  the  statutes  of  the 
te  a  deaf-mute  over  5  years  and  under  12  years  of  age  may  be  main- 
ned  in  a  deaf-mute  institution,  at  the  expense  of  the  county  from 
ich  he  is  received,  until  the  pupil  reaches  the  age  of  12  years.    'Chap- 

325,  p.  546,  Laws  1863,  as  amended  by  chapter  180,  p.  473,  Laws 
7o,  and  chapter  36,  p.  56,  Laws  1892.  The  statutory  provision  is 
it  "any  parent,  guardian  or  friend  of  a  deaf  mute  child  within  this 
te,  over  the  age  of  five  years  and  under  the  age  of  twelve  years, 
y  make  application  to  the  overseer  of  the  poor  of  any  town,  or  to 
.•  supervisor  of  the  county,  where  such  child  may  be,  showing  by 
isfactory  affidavit  or  other  proof  that  the  health,  morals  or  comfort 
such  child  may  be  endangered  or  not  properly  cared  for" ;  and  there- 
in it  shall  be  the  duty  of  such  officer  to  place  such  child  in  one  of 
:  institutions  named,  which  includes  the  plaintiff.  Section  2,  c.  36, 
56,  Laws  1892.  It  is  further  provided  that  the  children  placed  in 
d  institutions  "shall  be  maintained  therein  at  the  expense  of  the 
mty  from  whence  they  came,  provided  that  such  expense  shall  not 
;eed  three  hundred  dollars  ($300.00)  each  per  year,  until  they  attain 

age  of  twelve  years."  Section  3,  c.  213,  p.  188,  Laws  1875.  And, 
lin,  that  such  expenses  "shall  be  raised  and  collected  as  are  other 
jenses  of  the  county  from  which  such  children  shall  be  received," 
>n  bills  properly  authenticated.  Section  4,  c.  213,  p.  188,  Laws  1875. 
ce  Ethel  Eddy,  a  deaf-mute  child,  was  born  in  the  county  of  Yates 
July,  1891,  and  her  parents  resided  in  that  county  in  1896,  when, 
)n  the  certificate  of  the  supervisor  of  the  town  in  which  they  resided, 

child  was  received  by  the  plaintiff,  as  a  deaf-mute,  "for  the  term 
seven  (7)  years  from  the  20th  day  of  July,  1896,  to  the  20th  day  of 
y,  1903  (she  being  then  twelve  years  of  age)  to  be  educated  and  sup- 
■ted  therein  during  that  period,  at  the  expense  of  the  county  of 
tes."     The  child  has  since  remained  with  the  plaintiff  up  to  July 

1903,  and  the  charges  for  her  support  were  paid  by  said  county 
:il  October  i,  1898.  The  parents  of  the  child  resided  in  that  county 
:il  April,  1898,  when  they  removed  to  Ontario  county,  where  they 
'e  since  resided.  This  action  is  to  recover  for  the  maintenance  and 
ication  of  said  deaf-mute  from  October  i,  1898,  to  July  20,  1903. 
rhe  defendant  contends  that  when  the  parents  lost  their  residence 
the  county  of  Yates  it  ceased  to  be  liable  for  the  support  of  their 
Id,  as  her  residence  became  that  of  her  parents.  We  do  not  accept 
;  contention.  The  essence  of  the  statute  authorizing  the  reception 
deaf-mute  children  in  one  of  the  state  institutions  is  contained  in 

provision  "that  the  health,  morals  or  comfort  of  such  child  may  be 
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endangered  or  not  properly  cared  for,"  and  upon  satisfactory  proof  of 
that  fact  it  becomes  the  duty  of  the  supervisor  or  overseer  of  the  poor 
to  place  such  child  in  one  of  the  institutions  designated.  The  original 
statute  (section  2,  c.  325,  p.  546,  Laws  1863)  required  that  the  officer 
to  whom  the  application  was  made  should  be  satisfied  that  the  parents 
of  the  child  "are  in  indigent  circumstances,"  but  that  provision  is  not 
contained  in  the  amended  statute,  although  we  apprehend  the  change 
is  unimportant  in  the  consideration  of  this  case.  In  any  event,  the  re- 
ception of  deaf-mute  children  in  these  institutions  is  authorized  solely 
by  the  statute,  and  in  plain  language  it  charges  the  expenses  of  their 
maintenance  upon  "the  county  from  whence  they  came."  There  is  no 
provision  requiring  the  directors  of  the  institution  to  keep  track  of  the 
parents  of  the  children,  and  to  transfer  the  liability  as  their  county 
residence  may  change.  The  obligation  is  imposed  upon  the  applica- 
tion of  the  named  officer  residing  in  the  county  where  the  child  lives ; 
and,  when  the  liability  is  once  created,  it  continues  without  change  as 
long  as  the  child  remains  an  inmate  of  the  institution,  until,  at  the 
age  of  12  years,  by  another  provision  of  the  statute,  he  becomes  a  state 
pupil.  The  original  charge  was  contractual  in  its  nature,  voluntarily 
assumed,  as  the  statute  prescribed,  by  the  county  of  Yates,  including 
the  continuance  of  the  liability  for  the  period  of  seven  years.  The 
county  of  Ontario  was  in  no  way  responsible  for  the  placing  of  the 
unfortunate  in  the  institution,  and  there  is  no  provision  of  law  by 
which  the  burden  can  be  shifted  upon  it.  Our  conclusion  is  that  the 
fact  that  during  the  continuance  of  the  seven  vears  for  which  the 
county  of  Yates  became  liable  to  pay  the  plaintiff  for  the  support  and 
maintenance  of  the  deaf-mute  her  parents  acquired  a  residence  in  an- 
other county  did  not  operate  to  diange  the  contract  liability  of  the 
county  of  Yates,  and  which  was  imposed  upon  it  by  virtue  of  the  statute. 
The  plaintiff  is  entitled  to  judgment  for  $1,441.67,  with  interest,  in 
accordance  with  the  stipulation,  together  with  the  costs  of  this  action. 
All  concur. 


PULLER  ▼.  McDERMOTT. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

1.  CrrizKNs— Civn,  Riohts— Violation— Pboov. 

A  negro  born  In  Africa  Is  not  entitled  to  recover  a  penalty  under  Laxva 
1895,  c.  1042  (Laws  1895,  p.  974),  entlUed  "An  act  to  protect  all  citizens 
in  tlielr  dyll  and  legal  rlgtits,"  for  a  saloon  keeper's  refusal  to  serve  lilni 
with  a  glass  of  beer  In  a  saloon  because  of  his  race  and  color,  without  proof 
that  he  was  a  citizen,  either  native  or  naturalized. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District 

Action  by  William  Fuller  against  George  McDermott.  From  a  Mu- 
nicipal Court  judgment  dismissing  the  Cixnplaint,  plaintiff  appeals. 
Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Wilford  H.  Smith,  for  appellant. 
Josiah  T.  Newcomb,  for  respondent. 
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BLANCHARD,  J.  This  action  was  brought  to  recover  a  penalty 
under  chapter  1042  of  the  Laws  of  1895,  entitled  "An  act  to  protect  alJ 
citizens  in  their  civil  and  legal  rights."  Laws  1895,  p.  974.  The 
plaintiff  is  a  negro  of  African  descent,  and  was  bom  in  Africa.  His 
contention  is  that  the  defendant  violated  the  statute  by  refus- 
ing to  serve  him  with  a  glass  of  beer  at  a  liquor  saloon  in  the  city 
of  New  York  because  of  his  race  and  color.  At  the  trial  the  com- 
plaint was  dismissed.  The  plaintiff  did  not  plead  or  prove  that  he  was 
a  citizen,  either  native  or  naturalized.  This  was  essential  to  his  cause 
of  action. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


HONAHAN  et  al.  v.  INTBRURBAN  ST.  RT.  00. 

METERS  ▼.  SAME. 

(Supreme  Court,  Appellate  Term.    March  24,  lOOA.) 

I.  StBEET  RAILBOADB— COKTRIBtTTOBY  NlOLIOERCE. 

Where  a  driver,  knowing  that  a  car  was  coming,  heedlessly  drove  In 
front  of  It  without  taking  any  pains  to  avoid  a  collision,  he  was  guilty  of 
contributory  negligence. 

Appeals  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Actions  by  Thomas  Monahan  and  others  and  by  John  J.  Meyers 
against  the  Interurban  Street  Railway  Company.  From  judgments  in 
h\OT  of  plaintiffs,  defendant  appeals.     Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD, JJ. 

Henry  W.  Goddard  and  William  E.  Weaver,  for  appellant 
William  H.  Klinker,  for  respondents. 

SCOTT,  J.  The  evidence  clearly  showed  that  the  driver,  Meyers, 
was  guilty  of  contributory  negligence.  He  saw  the  car  coming,  and 
deliberately  drove  in  front  of  it  He  says  himself  that  when  he  first 
entered  Second  avenue  at  Seventy-Eighth  street,  coming  from  the 
west,  he  saw  the  north-bound  car  at  Seventy-Seventh  street,  coming 
north.  He  was  walking  his  horses,  and  did  not  look  for  or  see  the 
car  again  until  he  was  struck.  Meanwhile  he  had  walked  his  horses 
from  the  westerly  side  of  the  avenue  across  the  westerly  half  of  the 
avenue  and  the  westerly  track,  and  his  truck  was  on  the  easterly  track. 
Some  of  the  witnesses  were  apparently  not  very  intelligent,  or  at  least 
did  not  express  themselves  clearly,  but  the  general  effect  of  their  tes- 
timony is  that  the  driver,  knowing  that  the  car  was  coming,  drove 
heedlessly  in  front  of  it  without  taking  the  slightest  pains  to  avoid  a 
collision.  • 

Judgment  in  each  case  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 

?  1.  See  Street  Railroads,  vol.  44,  Cent.  Dig.  i  214. 
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FELDMAN  v.  SIEGBL  et  aL 
(Sapreme  Court,  Appellate  Terni.    March  24,  1904.) 

1.  YAOATINO  AlTACHiaNT— APPEAIm 

An  order  vacating  an  attachment  la  not  appealabla 

2.  SAitE— Dismissal  or  Action. 

Where  the  sumiuons  in  an  action  against  copartners  was  personally 
served  on  one  of  them,  the  action  should  not  be  dismissed  on  vacating  an 
attachment  therein,  under  Laws  1902,  p.  1519,  c.  580,  i  90,  providing  that 
the  vacation  of  an  attachment  does  not  affect  the  Jurisdiction  of  the  court 
to  determine  the  action,  where  the  summons  was  personally  served  on  the 
defendant,  or  where  Judgment  may  be  taken  against  him  as  being  indebted 
Jointly  with  another  defendant  who  has  been  summoned. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Samuel  Feldman  against  Jacob  Siegel  and  another. 
From  an  order  vacating  an  attachment  and  dismissing  the  action,  plain- 
tiff appeals.     Modified. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Charles  Firestone,  for  appellant. 

Goldfogle,  Cohn  &  L,ind,  for  respondents.  ' 

SCOTT,  J.  The  order  appealed  from,  in  so  far  as  it  vacates  the  at- 
tachment, is  not  appealable.  Leavitt  v.  Katzoff  (Sup.)  86  N.  Y.  Supp. 
495.  It  goes  further,  however,  and  dismisses  the  action.  This  was 
not  authorized.  Section  90,  c.  580,  p.  15 19,  Laws  ip02,  provides  that 
the  vacation  of  the  attachment  does  not  affect  the  jurisdiction  of  the 
court  to  hear  and  determine  the  action,  where  the  defendant  has  ap- 
peared generally  in  the  action,  or  where  the  summons  was  served  per- 
sonally upon  him,  or  where  judgment  may  be  taken  against  him  as 
being  indebted  jointly  with  another  defendant  who  has  been  thus  sum- 
moned or  has  thus  appeared.  In  the  present  case  the  claim  seems  to 
be  against  the  defendants  as  copartners,  and  the  return  shows  that  the 
summons  was  personally  served  upon  the  defendant  Siegel.  Hence, 
although  the  justice  may  have  been  right  in  vacating  the  attachment, 
he  should  have  retained  the  action. 

The  order  must  be  modified  by  striking  out  so  much  thereof  as  pur- 
ports to  dismiss  the  action,  which  should  be  remitted  to  the  Municipal 
Court  for  disposition.  No  costs  of  this  appeal  to  either  party.  All 
concur. 


BOROIO  ▼.  OANOB. 

(Supreme  Court,  Appellate  Term.    March  24,  1904.) 

1.  Bbokebb— Sauc  of  Real  Estate— Wbitten  Authoeitt— Cosnassioifs. 

A  real  estate  broker  is  not  entitled  to  recov^  commissions  for  procnr- 
ing  customers  for  the  purchase  of  real  estate  for  defendant,  in  the  absence 
of  proof  of  written  authority  from  the  owner  to  offer  the  property  for  sale. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict 
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ction  by  Alberto  Brogio  against  Antonia  Gange.  From  a  Munici- 
Court  judgment  in  favor  of  plaintiff,  defendant  appeals.  Reversed, 
rgued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
D.JJ. 

.  J.  Oishei,  for  appellant. 
J.  Freschi,  for  respondent 

ER  CURIAM.  This  action  was  brought  to  recover  commissions 
ned  to  have  been  earned  by  plaintiff's  assignor  in  procuring  cus- 
ers  for  the  purchase  of  two  houses  owned  by  the  defendant.  As 
plaintiff  failed  to  prove  that  he  had  any  written  authority  from  the 
er  to  offer  the  property  for  sale,  he  cannot  recover.  Peck  v.  Antes 
x)  84  N.  Y.  Supp.  252. 

idgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
bide  the  event. 


KANKIN  V.  BUSH  et  aL 
Supreme  Court,  Appellate  Division,  First  Department    April  8,  1904.) 

l-EADING — DEUUEBEB— B^BIVOLOTJSNESS. 

A  demuiTer  to  a  complaint  will  not  be  strleken  as  frlrolons  unless  the 
frlvolousness  appears  from  a  mere  Inspection  of  the  pleading,  without  ar- 
gument ;  justil'jing  an  iut'erence  that  It  was  Interposed  in  had  faith. 
lme— Banks— Unlawful  Acts  of  Cashier— Complaint— Demubbeb. 

Plaintiff's  complaiut  alleged  that  he  was  receiver  of  the  E.  Bank,  which 
had  a  deposit  account  with  the  C.  Bank,  to  which  defendant,  who  was 
cashier  of  plaintiff's  bank,  was  Indebted  on  May  5,  1893,  in  the  sum  of 
515,000  and  interest ;  that  on  that  day  defendant  gave  to  the  C.  Bank  his 
[tersonal  check  on  the  E.  Bank  for  the  amount  of  his  Indebtedness,  and 
(vrongfully  certified  the  same  as  its  cashier,  his  deposit  account  therein 
baving  been  overdrawn  ;  that  the  C.  Bank  charged  the  amount  of  the  check 
to  the  E.  Bank's  account,  credited  It  to  defendant,  and  had  refused  to 
repay  to  the  E.  Bank  the  sum  of  $8,000  thereof  and  interest.  Held,  that 
Bince,  If  such  facts  were  true,  the  C.  Bank,  at  the  time  of  accepting  the 
iheck,  was  put  on  Inquiry  as  to  defendant's  authority  to  certify  the  same, 
and  his  act  in  so  doing  being  wrongful  and  without  authority,  the  E. 
Bank's  title  to  the  deposit  against  which  the  check  was  charged  was  not 
impaired  thereby,  and  hence  a  demurrer  to  the  complaint  against  defendant 
ind  his  sureties  ou  his  bond  for  the  faithful  performance  of  his  duties  as 
cashier,  for  want  of  facts,  was  not  frivolous. 

ppeal  from  Special  Term,  New  York  County. 

ction  by  George  C.  Rankin,  as  receiver  of  the  Elmira  National 

k,  against  John  J.  Bush  and  others.     From  an  order  striking  out 

murrer  to  the  complaint,  and  directing  judgment  in  favor  of  plain- 

:>n  the  pleadings  on  the  ground  that  the  demurrer  was  frivolous, 

ndants  appeal.     Reversed. 

rg-ued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 

KAHAM,  and  LAUGHUN,  JJ. 

dson  A.  Gibson,  for  appellants. 
Iward  B.  Whitley,  for  respondent. 

A.TCH,  J.     This  action  was  brought  upon  a  bond  given  by  John  J. 
I,  as  principal,  and  the  other  defendants,  as  sureties,  conditioned 
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for  the  faithful  performance  by  said  Bush  of  his  duties  as  cashier  of 
the  Elmira  National  Bank.  The  complaint,  after  making  formal  alle- 
gations of  the  incorporation  of  the  Elmira  National  Bank,  its  insolven- 
cy, and  the  appointment  of  the  plaintiff  as  receiver,  avers  that  the  de- 
fendant John  J.  Bush  was  elected  cashier  of  said  bank,  and  that  he 
gave  a  bond,  conditioned  for  the  faithful  performance  of  his  duties, 
executed  by  said  Bush  as  princijal,  and  the  other  defendants  as  sure- 
ties. That  thereafter  Bush  had  a  deposit  account  with  the  bank  until 
it  suspended  business,  and  the  bank  had  a  deposit  account  with  the 
Chase  National  Bank  of  the  city  of  New  York,  where  it  deposited 
large  amounts,  and  drew  against  them.  That  on  or  about  the  14th 
day  of  February,  1891,  Bush  gave  to  the  Chase  National  Bank  his 
promissory  note  for  $25,000,  and  on  the  stfi  day  of  May,  1893,  he  was 
indebted  thereon  to  the  Chase  National  Bank  in  the  sum  of  $15,000 
principal,  and  $12.50  interest.  That  on  said  5th  day  of  May,  1893, 
at  the  office  of  the  Chase  National  Bank,  in  the  city  of  New  York, 
Bush  signed  a  check,  of  which  the  following  is  a  copy,  to  wit :  "New 
York,  May  5,  1893.  Elmira  National  Bank,  Elmira,  N.  Y.:  Pay  to 
the  order  of  the  Chase  National  Bank,  Fifteen  Thousand  twelve  and 

"/loo  Dollars  $15,012.50  to .     [Signed]     J.  J.  Bush."    At  the 

same  time  he  signed  the  following  statement,  written  across  the  face 
of  said  check,  to  wit:  "Certified  and  accepted  May  5,  1893.  Payable 
at  Chase  National  Bank,  New  York.  Elmira  National  Bank,  by  J.  J. 
Bush,  Cashier.'*  That  thereupon  Bush  delivered  the  check  to  the  Chase 
National  Bank  in  payment  of  his  indebtedness  as  aforesaid,  the  check 
was  accepted  by  the  bank  as  such  payment,  the  amount  thereof  charged 
to  the  Elmira  National  Bank,  and  the  charge  against  Bush  upon  the 
books  of  the  Chase  National  Bank  was  canceled,  and  the  sum  of  $15,- 
012.50  was  thereupon  withdrawn  from  the  deposit  which  the  Elmira 
National  Bank  had  with  the  Chase  National  Bank.  That  upon  the 
Sth  day  of  May,  1893,  the  account  of  Bush  in  the  Elmira  National 
Bank  was  overdrawn,  and  he  was  without  authority  to  certify  the 
check  as  aforesaid,  and  that  said  certification  was  also  illegal  by  reason 
of  the  statutes  of  the  United  States.  The  complaint  further  averred 
that  the  books  of  the  Elmira  National  Bank  were  kept  under  the  direc- 
tion of  Bush,  and  that  no  record  was  ever  made  on  such  books  ccMi- 
ceming  the  transaction  of  the  said  check  of  $15,012.50.  That  the  said 
false  certification  was  discovered  by  the  receiver  within  six  months 
after  said  May  5,  1893.  The  complaint  further  avers  that  no  part  of 
said  sum  of  $15,012.50  has  been  returned  to  the  Elmira  National  Bank 
by  the  Chase  National  Bank,  except  the  sum  of  $7,012.50,  which  was 
returned  to  the  plaintiff  herein,  and  that  by  reason  of  the  dishonest, 
unfaithful,  fraudulent,  and  criminal  act  of  said  Bush  aforesaid,  the 
Elmira  National  Bank  is  damaged  in  the  sum  of  $8,000,  with  interest 
thereon  from  said  date.  Then  follows  a  demand  for  judgment  To 
this  complaint  the  defendants  demurred  upon  the  ground  that  the  com- 
plaint failed  to  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
from  the  order  overruling  the  demurrer,  and  ordering  judgment  upon 
the  pleadings,  this  appeal  is  taken. 

We  are  of  opinion  that  the  demurrer  was  not  frivolous.    An  order 
declaring  a  pleading  frivolous  can  only  be  justified  where  the  frivolous- 
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ness  appears  from  a  mere  inspection  of  the  pleading,  and  therefore  jus- 
tifies the  inference  that  it  was  interposed  in  bad  faith.  If  argument 
be  required  to  show  that  the  demurrer  is  bad,  then  it  is  not  frivolous. 
Youngs  V.  Kent,  46  N.  Y.  672.  As  applied  to  this  pleading,  we  may 
with  propriety  use  the  language  of  Judge  Finch  in  disposing  of  a  simi- 
lar question:  "In  this  case  the  argument  has  not  even  satisfied  us 
that  the  demurrer  was  not  good."  Cook  v.  Warren,  88  N.  Y.  37.  .  It 
is  apparent  from  the  averments  of  the  complaint  that  the  Chase  Na- 
tional Bank  was  a  debtor  to  the  Elmira  National  Bank  at  the  time 
when  Bush  drew  and  certified  the  check.  The  act  of  Bush  was  illegal 
and  void,  and  the  Chase  National  bank  was  not  authorized  to  act  there- 
on, and  charge  the  check  to  the  Elmira  Bank,  and  deduct  the  amount 
thereof  from  the  amount  of  the  deposit  in  its  favor  with  the  Chase 
National  Bank.  Gale  v.  Chase  National  Bank,  104  Fed.  214,  43  C.  C. 
A.  496;  Bank  of  N.  Y.  N.  B.  Ass'n  v.  A.  D.  &  T.  Co.,  143  N.  Y.  559, 
38  N.  E.  713;  Pope  V.  Bank  of  Albion,  57  N.  Y.  126.  The  last-men- 
tioned bank  had  notice  that  the  check  drawn  and  certified  by  Bush 
was  so  drawn  and  certified  for  the  purpose  of  discharging  a  debt  held 
by  the  bank  against  Bush.  The  bank,  therefore,  was  chargeable  with 
notice  of  all  the  facts,  and  was  bound  to  challenge  the  authority  of 
Bush  to  make  the  check  and  certification  in  question  before  it  could 
safely  act  thereon.  It  is  a  well-settled  rule  that  the  general  power  or 
authority  given  to  an  agent  to  act  for  his  principal  does  not  embrace 
a  case  where  it  appears  from  the  transaction  that  the  agent  is  a  party 
acting  upon  the  other  side.  Under  such  circumstances,  authority  to 
act  will  not  be  upheld  unless  it  appears  that  the  agent  was  clothed  with 
such  power,  and  the  language  conferring  it  must  be  so  plainly  ex- 
pressed that  no  other  rational  interpretation  can  be  placed  upon  it. 
Bank  of  N.  Y.  N.  B.  Ass'n  v.  A.  D.  &  T.  Co.,  supra;  Clarke  Nat.  Bank 
V.  Bank  of  Albion,  52  Barb.  592;  Jacoby  &  Co.  v.  Payson,  85  Hun, 
367,  32  N.  Y.  Supp.  1032 ;  Walsh  v.  Hartford  Fire  Ins.  Co.,  73  N.  Y. 
5.  The  act  of  Bush  was  void  and  illegal,  the  Chase  National  Bank 
had  notice  of  facts  which  put  it  upon  inquiry,  and,  when  it  assumed  to 
give  force  and  effect  to  the  transaction  by  the  transfer  of  the  money, 
it  did  so  at  its  peril.  The  Elmira  National  Bank  was  not  divested  of 
its  funds  by  virtue  of  this  transaction,  nor  was  its  title  to  the  money 
defeated  thereby.  Its  right  to  draw  upon  the  fund  was  not  impaired 
in  the  slightest  degree.  It  lost  nothing  by  the  transaction,  and  could 
not  lose,  unless,  having  knowledge,  it  ratified  the  transaction.  This  it 
has  never  done,  but  has  at  all  times  insisted  upon  its  legal  rights. 

The  argument  in  favor  of  the  demurrer  is  to  the  effect  that,  as  the 
Elmira  Bank  was  not  deprived  of  any  right  or  title  which  it  has  in  its 
deposit  with  the  Chase  National  Bank,  therefore  it  sustained  no  dam- 
agre  by  reason  of  the  act  of  Bush  or  of  the  Chase  National  Bank. 
There  is  great  force  in  this  suggestion,  and  we  are  unable  to  see  how 
the  Elmira  Bank  could  suffer  loss  through  the  void  act  of  Bush,  and, 
so  long  as  title  to  its.  moneys  was  not  transferred  or  impaired,  it  lost 
nothing  on  account  of  the  transaction.  It  is  said  that  the  Chase  Na- 
tional Bank  withheld  the  moneys,  and  refused  to  pay  over  the  same 
upon  demand  by  the  Elmira  Bank,  and  that  by  reason  of  such  act  the 
Elmira  Bank  sustained  damage.    There  is  no  averment  in  this  plead- 
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ing  which  shows  any  such  element  of  damage.  If  the  Elmira  Bank 
suffered  any  damage  on  account  of  the  wrongful  refusal  to  pay  over 
the  money  on  demand,  it  was  in  its  nature  special,  and  would  be  re- 
quired to  be  pleaded  in  order  to  be  recovered.  The  wrongful  refusal 
of  the  Chase  National  Bank  to  pay  did  not  change  title  to  the  moneys, 
nor  did  it  in  the  slightest  degree  a^ect  the  title  or  impair  existing  rem- 
edies to  enforce  the  rights  held  by  the  Elmira  Bank.  It  is  evident, 
therefore,  that  the  demurrer  interposed  has  raised  not  only  an  argu- 
able question,  but  also  one  which  seriously  challenges  the  sufficiency  of 
this  complaint. 

There  are  other  questions  presented  by  this  record,  but  we  do  not 
feel  called  upon  to  consider  them.  The  rule  in  this  department  is  set- 
tled by  a  long  series  of  decisions  that  a  pleading  will  not  be  regarded 
as  frivolous  unless  its  insufficiency  is  apparent  upon  a  bare  statement, 
without  argument;  and  when  the  trial  courts  disregard  this  rule,  and 
adjudge  a  pleading,  frivolous,  this  court  has  felt  constrained  to  reverse 
the  holding.  Manne  v.  Carlson,  49  App,  Div.  276,  63  N.  Y.  Supp.  162  ; 
Bedlow  V.  Stillwell,  45  App.  Div.  557,  61  N.  Y.  Supp.  371 ;  Dancell 
V.  Goodyear  Shoe  Machinery  Co.,  67  App.  Div.  498,  73  N.  Y.  Supp. 
875;  Vlasto  V.  Varelopoulos,  73  App.  Div.  i4>.  76  N.  Y.  Supp.  771. 
No  doubt  was  thrown  upon  these  decisions  in  Oakes  v.  Oakes,  55  App. 
Div.  576,  67  N.  Y.  Supp.  427.  There  the  question  was  waived,  and, 
in  supporting  the  judgment  entered  upon  the  order  in  that  case,  the 
court  expressly  stated  that  the  decision  was  not  to  be  construed  in  any 
sense  as  a  departure  from  the  ordinary  rule  which  obtains  when  the 
question  is  fairly  presented. 

The  order  in  this  case  is  plainly  wrong.  It  should  therefore  be  re- 
versed, with  $10  costs  and  disbursements..   All  concur. 


AUDIT  CO.  OF  NEW  YORK  v.  McNAUGHT  et  aL 
(Supreme  Ck>urt,  Appellate  Term.    Marcb  21,  1904.) 

1.  JtrDGMENTS— DEFADI.T9— OPENIRO. 

A  case  had  been  peremptorily  set  for  trial  at  plaintiff's  Instance,  and, 
when  reached,  plaintiff  was  not  ready  to  proceed.  Thoreupon  the  court 
dismissed  the  action,  and  rendered  Judgment  for  costs  against  plnintlff, 
who  subsequently  procured  an  order  on  defendant  to  show  cause  why  the 
default  should  not  be  opened.  At  the  bearing  of  the  motion,  plaintUTs 
attorney  was  asked  when  he  would  be  able  to  try  the  case,  and  was  unable 
to  answer.    Held,  that  the  court  properly  refused  to  open  the  default. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Audit  Company  of  New  York  against  James  Mc- 
Naught  and  others.  From  a  judgment  for  defendants,  and  from  an 
order  denying  a  motion  to  open  a  default,  plaintiff  appeals.  Judg- 
ment affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  BLANCH- 
ARD,  JJ. 

Albert  Chas.  Asche,  for  appellant 
E.  J.  Heilner,  for  respondents. 
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BLANCHARD,  J.  This  case  had  been  set  peremptorily  for  trial  at 
the  instance  of  the  plaintiff,  and  when  it  was  reached  the  plaintiff 
was  not  ready  to  proceed.  The  court  thereupon  dismissed  it,  and  a 
judgment  for  the  costs  was  rendered  against  the  plaintiff.  Later  the 
court  granted  an  order  directing  the  defendant  to  show  cause  why  the 
default  should  not  be  opened,  and  plaintiff  allowed  to  proceed.  When 
the  motion  came  on  to  be  heard,  the  court  asked  the  attorney  for  the 
Plaintiff  when  he  would.be  able  to  try  the  case,  and,  as  he  was  unable  to 
answer,  the  court  denied  the  motion. 

The  order  denying  the  motion  to  open  the  default  was  proper,  under 
the  circumstances  of  the  case,  and  the  appeal  from  the  order  is  dis- 
missed, and  the  judgment  affirmed,  with  costs.    All  concur. 


PEOPLE  ex  rel.  P.  P.  BHUM6ARA  CO.  ▼.  WELLS  et  al.,  Coin'rs. 
(Supreme  Court,  Appellate  Division,  First  Department    April  8,  1901.) 

1.  Taxation — Rktubh— Failure  to  Contbadict— Acts  of  ComasaiONEBS. 

Where,  on  an  application  for  reduction  of  a  personal  tax-  asseesment, 
relator  filed  with  the  tax  commissioners  a  verified  statement  showing  its 
assets,  indebtedness,  and  the  amount  of  personal  property  not  subject  to 
assessment,  which  statement  was  not  contradicted  or  disputed  by  the  com- 
missioners, they  had  no  power  to  make  an  arbitrary  assessment,  not  based 
on  such  return,  on  the  ground  that  they  did  not  believe  a  portion  thereof. 

2.  Saue — Reassessment — Evidence. 

Where  a  return  to  a  writ  of  certiorari  to  review  a  tax  assessment  denied 
that  the  assessment  was  erroneous  by  reason  of  overvaluation,  or  was 
unequal.  In  that  it  was  made  at  a  higher  proportionate  valuation  than 
otiier  real  or  i)ersonal  property  on  the  same  roll,  or  that  Ijie  same  was 
illegal,  erroneous,  or  void  on  any  ground,  but  the  facts  set  out  in  the  pe- 
tition on  which  such  claims  were  made  were  not  denied,  and  the  denials 
made  were  unsupported,  but  were  contrary  to  the  admitted  facts,  there 
was  no  issue  of  fact  presented,  and  hence  the  Special  Term  did  not  err  in 
refusing  to  take  testimony  t>eariDg  on  the  questions  involved  and  in  re- 
ducing the  assessment  in  accordance  with  relator's  statement. 

Van  Brunt;  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  people,  on  the  relation  of  the  P.  F.  Bhumg^a  Com- 
pany, against  James  L.  Wells  and  others,  as  commissioners  of  taxes 
and  assessments.  From  an  order  reducing  relator's  assessment  and 
Jenving-  defendants'  motion  to  take  testimony,  they  appeal.    Affirmed. 

Argrued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

George  S.  Coleman,  for  appellants. 
Henry  W.  Rudd,  for  respondent 

McLaughlin,  J.  An  assessment  of  $6o,ooo  was  imposed  upon 
he  relator's  property  for  the  year  1902.  After  the  same  had  been 
nade,  and  while  the  assessment  books  were  open  for  correction,  tht 
elator  applied  for  a  reduction  thereof,  and  filed  with  the  tax  com- 
nissioners  a  verified  statement  showing  its  financial  condition  for  the 

•f  1.  See  Taxation,  vol.  45,  Cent  Dig.  (  619. 
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purposes  of  taxation  for  the  year  named.  According  to  this  statement 
its  gross  assets  were  $52,456.73,  of  which  $17,579.53  consisted  of 
"imported  merchandise  in  original  packages  in  bonded  warehouse," 
and  its  indebtedness,  $33,915.67.  Upon  this  statement — the  truth  of 
which,  so  far  as  appears,  was  then  unquestioned  by  the  tax  commis- 
sioners— ^the  relator's  assessment  was  reduced  from  $60,000  to  $18,540, 
the  latter  figure  being  reached  by  deducting  the  indebtedness  as  shown 
by  the  statement  from  the  gross  assets.  No  deduction,  however,  was 
made  for  the  imported  merchandise  in  original  packages  in  bonded 
warehouse,  amounting  to  $17,579.53.  Thereafter  the  relator,  claiming 
to  have  been  aggrieved  by  the  assessment,  inasmuch  as  the  value  of 
the  imported  merchandise  was  not  deducted,  upon  a  petition  setting 
out  the  foregoing  facts,  obtained  a  writ  of  certiorari  to  review  the 
proceedings  of  the  ccMnmissioners.  In  the  return  to  the  writ  the  com- 
missioners alleged  that  the  imported  merchandise  in  original  packages 
was  not  deducted  because  the  verified  statement  was  filed  by  the  re- 
lator "only  two  business  days  before  the  taxbooks  dosed  under  the 
provisions  of  the  Greater  New  York  Charter,  and  under  the  press  of 
business  at  that  time  we  were  unable  to  verify  the  statements  so  made 
by  the  relator  or  ascertain  the  details  with  reference  to  its  assets  and  lia- 
bilities. The  statement  did  not  disclose  what  portion  of  such  accounts 
had  been  incurred  in  the  purchase  of  imported  merchandise  in  the 
original  packages,  and,  as  we  were  informed  that  the  relator's  business 
consisted  in  a  large  part  of  buying  and  selling  such  imported  merchan- 
dise, the  statement  appeared  to  us  utterly  unsatisfactory.  For  all  of 
these  reasons  we  were  led  to  disbelieve  the  statement  of  the  relator." 
The  return  further  alleges  that  the  commissioners  "were  unable  to 
ascertain  whether  any  of  such  accounts  payable  were  incurred  in  the 
purchase  of  imported  merchandise  in  the  original  packages  which  are 
nontaxable  by  us,  or  whether  the  relator  had  borrowed  mcmey  to  pay 
for  such  imported  merchandise  in  the  original  packages,  or  what  por- 
tion of  the  bills  and  accounts  payable  were  directly  or  indirectly  in- 
curred in  the  purchase  of  such  imported  merchandise  in  the  original 
packages;  but  we  assumed  that  of  such  indebtedness  at  least  the  sum 
of  $17,579  was  so  incurred  directly  or  indirectly,  and  therefore  did  not 
deduct  the  amount  of  such  imported  merchandise  owned  by  relator,  as 
disclosed  by  such  statement,  to  be  of  the  value  of  $17,579.  We  accord- 
ingly deemed  the  sum  of  $18,540  to  be  the  sum  for  which  the  relator 
was'lawfully  and  justly  assessable  upon  its  personal  property.  *  *  *" 
Upon  the  matter  coming  on  to  be  heard  before  the  Special  Term,  the 
relator  moved  upon  the  petition,  writ,  and  return  thereto,  for  judgment 
as  prayed  for  in  the  petition,  and  that  the  assessment  be  reduced  to 
the  sum  of  $961.  The  defendants  moved  that  the  writ  be  quashed 
upon  the  ground  that  the  relator  had  failed  to  produce  testimony  to 
support  the  allegations  of  the  petition,  and,  if  such  motion  be  denied, 
that  the  court  take  testimony  upon  the  issues  raised  by  the  petition 
and  return,  or  appoint  a  referee  for  that  purpose.  The  rdator's  motion 
was  granted,  and  the  defendants  have  appealed. 

I  am  of  the  opinion  that  the  order  appealed  from  should  be  affirmed. 
The  verified  statement  filed  by  the  relator  showed  its  assets,  indebted- 
ness, and  the  amount  of  personal  property  which  was  not  subject  to 
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assessment.  This  statement  was  not  contradicted,  nor  was  it  disputed 
in  any  way.  The  assumption  on  the  part  of  the  commissioners  that 
some  part  of  the  indebtedness  might  possibly  have  been  incurred  in  the 
purchase  of  nontaxable  property  was  not  only  unsupported  by  evidence, 
but  was  contradicted  by  the  statement  itself.  It  appeared  therein  that 
the  relator  was  asked,  "Has  any  portion  of  the  above  indebtedness  been 
contracted  or  incurred  in  the  purchase  of  nontaxable  property  or  se- 
curities?" to  which  it  answered,  "No."  There  being  nothing,  there- 
fore, to  contradict  this  evidence,  the  commissioners  could  not  arbitrarily 
disregard  it.  People  ex  rel.  Edison  General  Electric  Co.  v.  Barker,  141 
N.  Y.  251,  36  N.  E.  196;  People  ex  rel.  Consolidated  Gas  Co.  v.  Feit- 
ner,  78  App.  Div.  313,  79  N.  Y.  Supp.  975.  If  they  were  not  satisfied 
with  the  statement,  tfiey  could  have  required  further  information  from 
the  relator  on  that  subject.  This,  however,  they  did  not  do.  Hav- 
ing accepted  it  as  true,  it  is  no  answer,  when  the  validity  of  the  as- 
sessment .is  challenged,  to  allege  they  did  not  believe  what  was  therein 
stated.  Official  acts  must  have  something  more  for  their  support, 
when  brought  under  judicial  review,  than  a  mere  surmise  or  belief. 
There  must  underlie  the  belief  some  evidence  tending  to  justify  it. 
.Assessing  oflUcers  cannot  act  arbitrarily.  When  evidence  is  laid  before 
them  as  to  the,  existence  of  certain  facts,  they  are  bound  to  consider 
and  act  upon  it.  Of  course,  they  are  not  bound  by  statements  which 
are  contradicted,  and  which  they  disbelieve,  where  good  reasons  exist 
for  such  disbelief  (People  ex  rel.  Manhattan  Railway  Co.  v.  Barker, 
146  N.  Y.  314, 40  N.  E.  996) ;  but  where  a  statement  is  made  (the  truth 
of  which  is  not  disputed)  a  mere  surmise  that  it  may  not  be  true  does 
not  justify  assessing  officers  in  rejecting  such  statement,  or  acting  oth- 
erwise than  in  accordance  therewith.  Here  the  verified  statement  filed 
by  the  relator  with  the  commissioners  disclosed  the  relator's  property, 
and  that  part  of  it  which  was  assessable.  The  facts  being  undisputed, 
the  same  were  conclusive,  and  entitled  the  relator  to  have  its  assess- 
ment reduced  to  the  amount  to  which  the  Special  Term  reduced  it. 
People  ex  rel.  Edison  Electric  Illuminating  Co.  v.  Barker,  139  N.  Y. 
63,  34  N.  E.  722,  But  the  appellants  insist  that  the  Special  Term,  in- 
stead of  reducing  the  assessment,  should»have  taken  testimony  bearing 
upon  the  issues  involved,  or  sent  the  matter  to  a  referee  for  that  pur- 
pose. This  is  undoubtedly  true  if  an  issue  of  fact  were  raised  by  the 
petition  for  and  the  return  to  the  writ.  People  ex  rel.  Thomson  v. 
Feitner,  168  N.  Y,  441,  61  N.  E.  763;  People  ex  rel.  Bronx  Gas  Co. 
V.  Feitner,  43  App.  Div.  198,  59  N.  Y.  Supp.  327;  People  ex  rel. 
Broadway  Realty  Co.  v.  Feitner,  61  App.  Div.  ii;6,  70  N.  Y.  Supp.  452, 
affirmed  on  prevailing  opinion  below  168  N.  Y.  661.  61  N.  E.  1132; 
People  ex  rel.  Citizens'  Lighting  Co.  v.  Feitner,  81  App.  Div.  118,  81 
N.  Y.  Supp..  73.  Here  there  was  no  issue  of  fact  raised  by  the  peti- 
tion and  return.  It  is  true  in  the  return  the  commissioners  denied 
that  the  assessment  was  erroneous  by  reason  of  overvaluation,  or  was 
unequal  in  that  it  was  made  at  a  higher  proportionate  valuation  than 
other  real  or  personal  property  on  the  same  roll,  or  that  the  same  was 
upon  any  of  the  grounds  illegal,  erroneous,  or  void.  But  the  facts  set 
out  in  the  petition  upon  which  such  claims  were  made  were  not  de- 
nied, and  therefore  these  denials  were  mere  conclusions,  unsupported 
87  N.T.S.— 35 
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by  and  contrary  to  the  admitted  facts.  This  being  the  situation,  the 
court  at  Special  Term  properly  denied  defendants'  motion  to  quash 
the  writ  6r  take  evidence,  and  properly  granted  relator's  motion  to  re- 
duce the  assessment. 

The  order  appealed  from  must  therefore  be  affirmed,  with  $io  costs 
and  disbursements. 

PATTERSON  and  LAUGHLIN,  JJ.,  concur. . 

VAN  BRUNT,  P.  J.  I  dissent.  The  facts  set  out  in  the  oetition 
were  denied,  and  under  the  decisions  of  this  court,  as  I  understand 
them,  the  defendants  were  entitled  to  offer  evidence  as  a  matter  of 
right 

O'BRIEN,  J.  The  question  of  whether  there  could  be  a  new  assess- 
ment at  Special  Term  upon  new  evidence  taken  was  directly  presented 
in  People  ex  rel.  Lighting  Co.  v.  Feitner,  8i  App.  Div.  ii8,  8i  N.  Y. 
Supp.  73,  and  my  view  then  was  that  that  could  not  be  done ;  but  the 
majority  of  this  court  thought  otherwise.  If  the  relator,  under  the 
decisions  of  this  court,  has  a  right  to  have  a  reassessment  by  the  Special 
Term,  no  good  reason  is  suggested  why  the  same  right  should  not  be 
accorded  to  the  tax  commissioners.  The  present  view  of  the  majority, 
as  I  read  the  opinion,  is  against  reassessment  by  the  court  on  the 
application  of  the  city,  and  that  the  validitj'  and  correctness  of  the  tax 
must  depend  upon  the  facts  before  the  commissioner  when  the  tax  is 
imposed.  If  the  city  will  not  be  allowed  to  introduce  additional  testi- 
mony on  the  hearing  at  the  Special  Term  to  sustain  their  determination, 
it  seems  to  me,  for  the  reasons  stated  in  Lighting  Co.  v.  Feitner,.  supra, 
that  one  assailing  the  tax  has  no  greater  right.  The  present  decision 
inclining  to  the  view,  therefore,  that  there  should  be  no  reassessment 
by  the  Court  at  Special  Term,  I  concur  in  the  result 


JERlITN  T.  HDNTEE. 
(Supreme  Court,  Appellate  Division,  First  Department    April  8,  1901.) 

1.  Fixtures— Inst AixATioN  of  Heating  Plant— Corditionai.  Salb  to  Co:*- 

TBACTOB— Effect. 

A  heating  apparatus  was  sold  to  a  contractor  nnder  contract  with  the 
owner  of  a  building  to  install  therein  a  heatiDg  plant  The  contract  of 
sale  provided  that  the  title  should  remain  In-  the  seller  until  it  was  full}' 
paid  for.  The  seller  knew  at  the  time  of  the  sale  that  the  articles  were  to 
be  placed  in  a  building  of  which  the  contractor  was  not  the  owner.  There 
was  nothing  to  show  that  the  owner  of  the  bnlldlng  did  not  intend  to  in- 
stall the  plant  as  a  permanent  fixture.  The  owner  of  the  building  had  no 
knowledge  of  the  conditional  sale.  Held,  that  the  apparatus  became  a 
part  of  the  realty,  and  could  not  be  claimed  by  the  seller  on  the  con- 
tractor's failure  to  pay  therefor. 

2.  Replevin— Damages  fob  Depreciation- Pleading. 

In  an  action  to  recover  possession  of  goods,  damaf^es  for  the  depreciation 
in  the  value  of  the  goods  are  not  recoverable  unless  pleaded. 

1 2.  See  Replevin,  vol.  42,  Cent  Dig.  {{  224,  307. 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Walter  M.  Jermyn  against  William  C.  Hunter.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  PATTERSON,  and  INGRAHAM,  JJ. 

Benjamin  N.  Cardozo,  for  appellant 
A.  S.  Gilbert,  for  respondent. 

HATCH,  J.  This  action  was  brought  to  recover  possession  of  a 
steam  boiler  54  inches  in  diameter  by  12  feet  in  length,  one  hot-water 
boiler  3  feet  in  diameter  by  10  feet  in  length,  and  one  Oswego  hot- 
water  heater.  It  was  shown  upon  the  trial  that  the  plaintiff  sold 
the  articles  in  question  to  the  firm  of  Goons  &  Wilson,  who  had  a  con- 
tract with  the  owner  for  putting  in  the  heating  apparatus  in  a  build- 
ing, then  under  process  of  construction,  located  on  the  north  side  of 
124th  street,  just  east  of  Broadway.  The  contract  of  sale  was  exe- 
cuted in  duplicate,  and  provided  that  the  title  to  the  property  should 
remain  in  the  vendor  until  the  articles  were  fully  paid  for.  It  was 
known  to  the  plaintiff  at  the  time  of  the  execution  of  these  contracts 
that  the  property  was  to  be  placed  in  this  building,  and  that  the 
vendees  were  not  the  owners  thereof.  The  boiler  was  placed  in  the 
air  shaft  upon  a  foundation  constructed  for  that  purpose,  and  was 
bricked  up  on  both  sides,  but  was  not  connected  with  or  attached  to 
the  walls.  It  could  be  removed  by  tearing  away  this  brickwork  and 
taking  it  out  through  the  court  into  the  street.  This  would  not  have 
required  the  removal  of  any  part  of  the  main  walls  of  the  building, 
but  it  would  necessitate  the  removal  of  a  portion  of  the  retaining  wall 
in  front  of  the  doors  large  enough  for  working  room  and  a  portion 
of  the  sidewalk.  These  retaining  walls  were  not  connected  with  the 
building  itself.  The  hot-water  boiler  could  be  taken  out  by  removing 
the  thickness  of  one  brick  on  each  side  of  the  opening  leading  out  of 
the  cellar,  and  the  heater  could  have  been  taken  out  by  removing  the 
jambs  on  each  side  of  the  doorway  through  which  it  would  have  to 
pass.  The  real  property  wherein  these  boilers  and  the  heater  were 
located  was  sold  to  the  defendant  under  a  judgment  of  foreclosure 
and  sale  under  a  mortgage,  and  was  bid  in  with  the  heating  apparatus, 
fully  installed,  and  wi9i  no  knowledge  upon  the  part  of  the  purchaser 
of  the  conditional  sale,  or  that  the  plaintiff  had  any  claims  upon  the 
property  here  sought  to  be  replevied.  No  motion  was  made  by  the 
defendant  for  a  dismissal  of  the  complaint  at  the  close  of  the  plain- 
tiff's case,  but  at  the  close  of  the  entire  case  the  defendant  moved  for 
the  direction  of  a  verdict  in  his  favor  upon  the  ground,  among  others, 
that  the  articles  in  controversy  were  fixtures,  had  become  a  part  of 
the  realty,  and  that  title  thereto  could  not  be  claimed  by  the  plaintiff 
as  against  a  purchaser  for  value  and  in  good  faith.  This  motion  the 
court  denied,  and  submitted  the  question  of  fact  to  the  jury  as  to 
whether  the  property  in  question  had  become  fixtures,  and  the  jury 
found  a  verdict  in  favor  of  the  plaintiff  for  the  return  of  the  property 
and  for  damages  in  the  sum  of  $760.32,  being  the  difference  in  value 
of  the  property  when  installed  and  the  value  of  the  property  at  the 
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time  of  the  trial.  From  the  judgment  entered  upon  such  verdict,  and 
from  the  order  denying  the  defendant's  motion  for  a  new  trial,  this 
appeal  is  taken. 

By  undisputed  evidence  we  think  that  it  is  established  that  the  prop- 
erty sought  to  be  recovered  was  at  the  time  of  the  commencement  of 
this  action  real  property.  It  was  procured  for  the  purpose  of  being 
placed  in  the  building  then  in  process  of  erection  as  a  necessary  and 
permanent  adjunct  to  it.  Its  purpose  was  to  supply  the  building  with 
heat,  which  was  necessarily  essential  to  the  use  and  occupation  of  the 
building,  and  as  much  required  in  its  use  as  was  light  and  access.  The 
boilers  and  the  attendant  appurtenance  were  placed  in  a  boiler  room 
provided  for  their  reception,  were  bricked  in,  and  occupied  the  space 
they  were  intended  to  occupy  as  permanent  fixtures.  There  is  noth- 
.ng  to  show  but  that  the  owner  of  the  building  intended  to  install  the 
boiler  and  appurtenance  as  a  permanent  accession  to  the  realtj'.  In 
the  absence  of  any  expression  of  intention  upon  his  part,  it  follows 
as  a  legal  conclusion  from  the  character  of  the  property,  the  place 
provided  for  its  installation,  and  the  necessity  of  the  use  of  the  same 
in  connection  with  the  occupation  of  the  building,  that  the  appurte- 
nance was  intended  to  and  became  a  permanent  part  of  the  realty  as 
much  as  the  windows,  doors,  and  mantels.  This  condition  effected 
a  union  of  the  three  requisites  which  the  Court  of  Appeals  has  adopt- 
ed as  a  rule  for  determining  when  the  accession  to  the  realty  becomes 
a  permanent  fixture.  There  was  the  actual  annexation  to  the  appur- 
tenant of  the  realty.  There  was  purpose  to  use  the  fixtures  in  con- 
nection with  the  realty  to  which  it  was  attached,  and,  in  the  absence 
of  proof,  these  two  conditions  furnish  controlling  evidence  that  the 
owner  intended  to  make  them  a  permanent  accession  to  the  real  prop- 
erty. The  case  comes,  therefore,  within  the  definition  announced  in 
Potter  v.  Cromwell,  40  N.  Y.  287,  100  Am.  Dec.  485,  and  approved 
in  McRea  v.  Central  National  Bank  of  Troy,  66  N.  Y.  489.  In  the 
absence  of  any  agreement  upon  the  part  of  the  owner  that  the  articles 
should  remain  personal  property,  or  of  such  notice  to  him  as  would 
authorize  an  inference  of  his  acquiescence  in  their  remaining  personal 
property,  they  became  part  of  the  realty.  It  is  not  contended  that 
the  owner  had  any  notice  of  the  conditional  sale  which  was  effected  by 
the  agreement  between  the  plaintiff  and  Coons  &  Wilson,  or  that  he  in 
any  wise  assented  to  the  title  to  the  property  remaining  in  the  plaintifiF 
after  its  installation  in  the  building.  The  contract  with  the  owner 
provided  for  the  installation  of  the  heating  apparatus  for  the  purpose 
of  permanent  use  in  connection  with  the  building,  and  of  this  fact  the 
plaintiff  had  notice.  There  was,  therefore,  nothing  in  the  case  upon 
which  to  predicate  any  assent  of  the  owner  that  the  permanent  acces- 
sion to  the  realty  should  continue  to  be  and  remain  personal  property. 
The  conditions  were  such  that  these  annexations  to  the  really  re- 
mained, as  between  mort^gor  and  mortgagee  and  vendor  and  vendee, 
real  property,  and  there  is  nothing  which  appeared  in  the  case  which 
calls  for  th^  application  of  any  other  rule. 

We  do  not  overlook  the  fact. that  fixtures  annexed  to  real  property  in 
such  form  that  they  would  pass  as  real  property  under  a  deed  may, 
nevertheless,  by  agreement  between  the  owner  and  the  person  install- 
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ing  the  fixtures,  or  the  vendor  of  the  same,  continue  to  remain  per- 
sonal property.     Such  are  the  cases  of  Ford  v.  Cobb,  20  N.  Y.  344, 
Tifft  V.  Horton,  53  N.  Y.  377,  13  Am.  Rep.  537,  and  other  cases  cited 
and  relied  upon  by  the  respondent.    These  cases  are  without  applica- 
tion for  the  reason  that  here  there  was  no  agreement  between  the  ven- 
dor and  the  owner  of  the  property,  nor  did  the  owner  have  any  notice 
of  any  conditional  sale  of  the  articles  in  question.    It  has  been  held — 
and,  we  think,  correctly — that  the  annexation  of  fixtures  to  the  realty 
in  such  form  that  they  would  become  a  part  of  the  same,  under  an 
agreement  between  the  vendee  in  possession  of  the  property  under  a 
contract  of  purchase  and  a  vendor  of  the  fixtures  that  they  should 
remain  personal  property  until  paid  for,  does  not  save  them  from  be- 
coming a  part  of  the  realty  as  to  the  vendor  of  the  same  who  subse- 
quently regains  possession  of  the  premises  after  the  vendee  has  de- 
faulted in  pajTnent.    Presiding  Justice  McLennan  of  the  Fourth  De- 
partment, in  a  satisfactory  opinion,  in  which  he  reviews  all  of  the 
principal  authorities  relied  upon  by  the  respondent,  conclusively  estab- 
lishes the  soundness  of  such  rule.    Andrews  v.  Powers,  66  App.  Div. 
216,  72  N.  Y.  Supp.  597.    This  case  is  much  stronger  for  the  defend- 
ant, for  here  the  agreement  was  not  made  with  the  owner  of  tlie 
property,  or  with  any  person  having  authority  to  bind  the  owner.    This 
contract  was  made  between  the  vendor  of  the  articles  and  the  con- 
tractor, with  whom  the  owner  had  contracted  to  install  the  property 
in  his  building  as  a  necessary  and  essential  adjunct  to  its  beneficial 
use  and  enjoyment.    It  is  clear  to  our  minds  that  the  doctrine  which 
makes  permanent  fixtures*  personal  property  as  between  the  owner  and 
the  vendor  of  the  same  until  such  time  as  they  are  paid  for  ought  not 
to  be  permitted  to  find  application  as  between  a  vendor  of  the  chattel 
and  a  contractor  with  the  owner,  who  has  agreed  to  erect  for  such 
owner  a  building.     It  is  evident  that,  if  such  rule  should  be  upheld, 
the  owner  of  a  building  would  be  placed  in  a  very  precarious  position. 
He  might  fulfill  his  contract  to  the  letter,  and  pay  his  contractor  for 
every  article  which  went  into  the  building,  and,  having  fully  paid  there- 
for, find  that  he  did  not  own  it,  and  be  compelled  either  to  pay  again 
or  submit  to  a  dismantling  of  the  entire  structure,  and,  in  addition,  be 
mulcted  in  damages.     Under  such  a  rule  it  is  quite  possible  to  work 
all  of  this  mischief,  and  this  without  notice  to  the  owner,  or  knowl- 
edge upon  his  part  in  any  form,  of  the  existence  of  such  a  contract. 
A  bare  statement  of  the  results  which  might  flow  from  such  a  holding 
makes  manifest  its  impropriety.    If  vendors  of  personal  property  seek 
to  make  a  conditional  sale,  they  should  be  required  to  deal  with  the 
owner  of  the  property,  and  not  alone  with  the  contractor  without  no- 
tice to  the.  owner.    Unless  they  do,  there  is  no  justification  for  impos- 
ing an  inciunbrance  upon  the  building  without  the  owner's  knowledge 
or  consent.    The  lien  laws  of  the  state  furnish  adequate  protection 
for  vendors  of  chattels  which  enter  into  the  construction  of  realty. 
These  rights  and  remedies  have  been  adopted  for  the  protection  of 
vendor,  contractor,  and  owner,  and  should  be  held  sufficient  in  remedy. 
.\n  attempt  to  make  application  of  the  doctrine  which  obtains  between 
a  vendor  and  owner  may  easily  lead  to  the  perpetration  of  a  gross 
wrong  upon  the  owner,  and  the  incongruity  is  so  apparent  as  to  call 
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for  its  instant  rejection.  The  sale  of  the  property  at  the  foreclosure 
carried  with  it  the  title  to  these  fixtures,  and  the  defendant,  as  pur- 
chaser at  the  sale,  acquired  good  title.  It  necessarily  follows  that  no 
cause  of  action  was  established  in  favor  of  the  plaintiff,  and  the  mo- 
tion to  direct  a  verdict  in  favor  of  the  defendant,  made  at  the  close 
of  the  case,  should  have  been  granted. 

We  are  also  of  opinion  that  it  was  error  to  permit  the  plaintiff  to  re- 
cover damages  for  the  depreciation  in  value  of  the  boilers,  as  such 
damages  were  not  pleaded  in  the  complaint.  It  is  not  necessary  that 
we  set  out  our  reasons  therefor,  as  upon  the  main  question  we  think 
there  can  be  no  recovery. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event  All 
concur. 


SEXTON  V.  ONWARD  CONST.  CX). 

(Supreme  Court,  Appellate  Division,  First  Department    April  8.  1904.) 
1.  Witnesses  —  Cboss-Exahination  —  EviDKNOK  at  Fobicbb  E[babiko  — Re- 

EXAUINATIOK. 

Where  a  witness  was  cross-examined  as  to  statements  made  by  bl'm  at 
a  coroner's  inquest  the  counsel  for  the  opposite  party  was  entitled  to 
show  his  entire  testimony  before  tbe  coroner  on  tbe  subject  as  to  whi<di 
be  was  cross-examined. 

Appeal  from  Trial  Term,  New  York  Coun^. 

Action  by  Mary  Sexton,  as  administratrix  of  the  estate  of  Edward 
Sexton,  deceased,  against  the  Onward  Construction  Company.  From 
a  judgment  in  favor  of  plaintiff,  and  from  an  order  denjring  defend- 
ant's motion  for  a  new  trial,  it  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MCLAUGH- 
LIN, O'BRIEN,  and  INGRAHAM,  JJ. 

John  M.  Steams,  for  appellant 
Thos.  D.  Adams,  for  respondent 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  damages 
for  the  death  of  one  Edward  Sexton,  plaintiff's  intestate;  it  being 
charged  that  such  death  was  the  result  of  the  negligence  of  the  de- 
fendant. The  deceased  was  an  employe  of  the  Pittsburg  Glass  Com- 
pany, which  company  had  a  contract  with  the  defendant  the  owner  of 
the  building  at  which  the  accident  in  question  happened,  for  the  fur- 
nishing and  placin^^  of  certain  glass  in  the  building,  and  he  was  em- 
ployed in  the  building  on  that  work  on  the  day  the  accident  happened. 
In  the  morning  of  the  13th  day  of  February,  1903,  the  deceased  was 
caught  while  attempting  to  get  into  one  of  the  elevators  in  the  build- 
ing, and  crushed  to  death. 

In  view  of  the  conclusion  at  which  we  have  arrived  in  respect  to 
errors  committed  in  the  introduction  of  evidence,  it  is  not  necessary 
to  discuss  the  question  as  to  the  weight  of  the  evidence  relating  to 
the  way  in  which  the  accident  happened.  It  appears  that  there  was 
an  examination  before  the  coroner  as  to  the  accident,  and  that  among 
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the  witnesses  examined  before  him  was  Adolphus  B.  Webb.  He  was 
also  a  witness  for  the  defendant  upon  this  trial,  and,  upon  his  cross- 
examination,  various  questions  were  put  to  him  as  to  his  testimony 
before  the  coroner,  and  he  was  asked  if  certain  questions  were  not 
asked  him,  and  whether  he  did  not  make  certain  answers  to  them. 
Upon  the  redirect  examination  the  witness  was  asked  whether  certain 
other  questions  were  not  put  to  him  upon  that  occasion  relating  to 
the  same  subject  upon  which  he  had  been  cross-examined  as  to  his 
evidence  before  the  corcmer,  and,  when  he  had  answered  in  the  af- 
firmative, the  court  refused  to  allow  the  witness  to  state  whether  he 
did  not  make  certain  answers  thereto.  This,  we  think,  was  error. 
The  counsel  for  the  plaintiff,  in  his  cross-examination,  having  asked 
the  witness  as  to  the  statements  made  by  him  before  the  coroner,  the 
counsel  for  the  defendant  had  the  right  to  show  to  the  jury  what 
was  the  whole  of  the  statement  of  the  witness  before  the  coroner  upon 
the  subject  as  to  which  he  was  cross-examined.  If  a  part  of  the  state- 
ment of  a  witness  is  offered  in  evidence  by  one  party,  the  other  party 
has  the  right  to  offer  the  remainder  of  his  statement  relating  to  the 
subject  upon  which  he  was  cross-examined.  Grattan  v.  Metropolitan 
Life  Ins.  Co.,  92  N.  Y.  274,  44  Am.  Rep.  372;  Taft  v.  Little,  178 
N.  Y.  127,  70  N.  E.  211.  The  circumstances  as  to  which  the  wit- 
ness was  testifying  were  part  of  those  attending  the  accident  itself, 
and  therefore  it  was  most  essential,  if  part  of  the  statement  made 
by  the  witness  before  the  coroner  was  introduced,  that  the  whole 
of  it  should  be  before  the  jury,  in  order  that  improper  deductions 
should  not  be  drawn  therefrom. 

For  this  error,  we  think  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event     All  concur. 


HILL  V.  WABSAWSKI  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    April  8, 1904) 

1.  Trusts— Paeol  Pboop— Pleading. 

Where,  In  an  action  to  recover  land  under  an  alleged  trust  to  reoonvey. 
tbe  answer  of  tbe  defendant  holding  title  to  the  land  at  the  time  the  suit 
was  brought  contained  a  general  denial,  plalntlfC  was  not  entitled  to  re- 
cover on  proof  of  an  oral  declaration  of  trust,  under  Keal  Property  Law 
{  207  (Laws  1896,  p.  592,  c.  547),  providing  that  any  trust  or  power  con- 
cerning real  property  cannot  be  created  except  by  deed,  provided  that  the 
section  shall  not  prevent  any  declaration  of  trust  from  being  proved  by 
a  writing  subscribed  by  tbe  person  declaring  the  same. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jacob  L.  Hill,  as  trustee  in  bankruptcy  of  Sarah  Warsaw- 
ski,  against  Sarah  Warsawski  and  another.  From  a  judgment  in  fa- 
vor of  defendants,  plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  INGRAHAM,  JJ. 

A.  H.  Gleason,  for  appellant 
N,  D.  Stem,  for  respondents. 
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VAN  BRUNT,  P.  J.  This  action  was  brought  by  the  plaintiff,  as 
trustee  in  bankruptcy  of  one  Sarah  Warsawski,  to  compel  the  convey- 
ance to  him  of  certain  lands  situate  in  the  borough  of  Manhattan, 
which  the  trustee  contended  were  conveyed  without  consideration  by 
Sarah  Warsawski  to  her  daughter  Etta,  upon  the  explicit  agreement 
that  the  beneficial  interest  in  the  lands  remained  in  the  grantor,  and  that 
she  should  be  entitled  to  a  reconveyance  upon  demand.  These  lands 
were  conveyed  by  Etta  to  one  Lena  Davis,  another  daughter  of  the 
bankrupt ;  and  it  was  claimed  by  the  plaintiff  that  the  conveyance  was 
subject  to  the  same  terms,  and  that  both  conveyances  were  without 
consideration.  The  first  conveyance  above  mentioned  was  made  on 
the  6th  of  January,  i8^,  and  the  second  on  tiie  loth  of  March,  1898, 
and  the  defendant  Sarah  Warsawski  was  declared  a  bankrupt  on  the 
2ist  of  May,  1902.  The  plaintiff  claims  relief  solely  upon  the  ground 
that  the  defendant  Lena  Davis  held  the  property  in  question  in  trust 
for  the  defendant  Sarah  Warsawski.  Upon  the  opening  of  the 'case 
the  counsel  for  the  plaintiff  stated  that  he  expected  to  prove  a  decla- 
ration of  trust  by  parol,  and  that  there  was  no  writing  of  any  kind 
signed  by  the  party  declaring  the  trust.  There  was  no  claim  or  alle- 
gation that  at  the  time  of  this  conveyance  the  defendant  Sarah  War- 
sawski was  not  Entirely  solvent.  Objection  being  taken  to  this  course 
of  proof,  the  court  dismissed  the  complaint,  to  which  counsel  for  the 
plaintiff  took  exception,  and  from  the  judgment  thereupon  entered 
this  appeal  is  taken. 

Section  207  of  the  real  property  law  (Laws  1896,  p.  592,  c.  547)  pro- 
vides that  "any  trust  or  power  over  or  concerning  real  property  »  *  * 
cannot  be  created,  granted,  assigned,  surrendered  or  declared  unless 
*  *  *  by  a  deed  or  conveyance  in  writing  subscribed  by  the  person 
creating,  granting,  assigning,  surrendering  or  declaring  the  same,  or 
by  his  lawful  agent  thereunto  authorized  by  writing."  This  provision 
of  the  statute  clearly  prescribes  that  every  conveyance  of  an  interest 
in  real  property  must  be  by  deed  in  writing.  There  is  an  exception  in 
the  section,  however,  which  provides  that  the  section  shall  not  pre- 
vent any  declaration  of  trust  from  being  proved  by  a  writing  sub- 
scribed by  the  person  declaring  the  same.  And  it  has  been  held  that 
such  a  trust  may  be  established  by  any  writing  from  which  its  terms 
can  "be  spelled  out,  and  which  is  subscribed  by  the  party  who,  it  is 
claimed,  has  declared  the  trust.  Now,  in  the  case  at  bar  there  was  no 
attempt  to  prove  a  declaration  of  trust  by  any  writing  whatever.  In 
fact,  it  was  stated  by  the  counsel  that  it  was  to  be  proved  by  parol,  and 
he  claimed  to  do  this  under  the  pleadings,  because  the  statute  was  not 
set  up  in  favor  of  the  defendant  Lena  Davis.  There  was  a  general 
denial,  and  there  was  an  allegation  that  the  defendant  Sarah  War- 
sawski had  never  made  any  such  declaration  in  writing;  but  there 
was  none  in  respect  to  the  defendant  Lena  Davis.  But  we  think  that 
the  decisions  in  reference  to  the  necessity  of  a  defendant  pleading  the 
statute  of  frauds  in  order  to  avail  himself  of  its  benefit  have  no  appli- 
cation to  the  case  at  bar.  In  the  statute  of  frauds  the  provision  is 
that  in  the  cases  specifiea  every  agreement  shall  be  void  unless  such 
agreement  or  some  note  or  memorandum  thereof  be  in  writing,  and 
be  subscribed  by  the  party  to  be  charged  therewith.    But  in  the  case 
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at  bar  the  language  of  the  provision  is  entirely  different.  It  pro- 
vides that  no  trust  or  power  over  or  concerning  real  property  can  bt, 
created  unless  by  deed  or  conveyance  in  writing.  And  then  coines  in 
the  exception  that  a  party  holding  property  may  make  a  declaration 
of  trust  by  any  writing  subscribed  by  such  party.  Therefore,  in  or- 
der to  show  that  this  trust'  has  been  created,  it  is  necessary  to  prove 
the  deed,  as  there  is  no  other  way  in  which  such  an  estate  can  be  cre- 
ated under  the  statute;  and,  where  a  conveyance  is  made  with  an 
agreement  that  the  property  shall  be  held  in  trust,  that  declaration  of 
trust  may  be  proved  by  a  writing  subscribed  by  the  party  declaring 
the  same.  There  can  be  no  estate  whatever  created  without  a  writing, 
and  consequently,  where  there  is  a  denial  of  thie  trust,  it  is  necessary 
to  establish  it  in  the  way  provided  by  the  statute. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


BARBETO  V.  ROTHSCHILD. 

(Supreme  Court,  Appellate  Division,  First  Department    April  8,  1004.) 

1.  Contraciv-Pebfobiiance  of  CoNDrrioH— Plkadino— Bill  of  Pabticxtlabs. 
In  an  action  on  a  contract,  the  defendant,  having  denied  the  plaintiff's 
allegation  of  performance,  cannot  be  required  to  give  a  bill  of  particulars 
of  his  denial,  though  be  Bpeclfled  In  his  pleading  certain  particulars  in 
which  the  plaintiff  bad  failed  to  comply  with  his  contract 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  D.  Barreto  against  Victor  H.  Rothschild.  From 
an  order  granting  a  motion  for  a  bill  of  particulars,  defendant  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
IXGRAHAM,  and  LAUGHUN,  JJ. 

Abraham  Benedict,  for  appellant. 
Moses  R.  Ryttenberg,  for  respondent. 

INGRAHAM,  J.  It  was  stated  by  the  court  below  in  granting 
this  motion,  and  is  conceded  by  the  respondent  upon  this  appeal,  that, 
if  the  defendant  had  contented  himself  with  a  denial  of  the  plaintiff's 
.allegation  of  performance,  he  would  not  have  been  required  to  state 
the  particulars  of  his  denial;  but  it  was  held  that  because  not  con- 
tent with  the  denial,  he  specified  certain  particulars  in  which  the  plain- 
tiff had  failed  to  comply  with  his  contract,  he  should  be  required  to 
furnish  the  particulars  of  the  instances  specified.  To  entitle  the 
plaintiff  to  recover  under  the  contract,  he  must  allege  and  prove  that 
he  performed  the  contract  so  far  as  it  called  upon  him  to  perform  it, 
and  the  defendant  should  not  be  required  to  specify  his  evidence  by 
which  he  expects  to  disprove  the  plaintiff's  allegation  of  performance. 
For  that  purpose  he  will  be  entitled  to  use  any  evidence  available,  and 
should  not  be  limited,  which  would  be  the  effect  of  requiring  him  to 
furnish  the  particulars  asked  for. 

Reversed,  with  $io  costs  and  disbursements,  and  the  motion  denied, 
with  $io  costs.     AH  concur. 
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CITY  OF  IRONWOOD  v.  WICKES  et  aL 
(Supreme  Coart,  Appellate  DlTislon.  First  Department    April  8, 190 

1.  CiTT  Bonds— SAiA—RESoiasiON—RECHTEB. 

Where  a  firm  purchased  bonds  from  a  city,  and  after  disaolutioi 
receiver,  by  counterclaim  in  an  action,  sought  the  rescission  of  tt 
tract  of  purchase  and  the  recovery  of  the  portion  of  the  purdiasi 
paid,  he  represented  the  firm,  and  occupied  the  same  position  they 
bare  done  tiad  they  brought  the  action. 

2.  Saub— Rbtubk  or  Bonds. 

Party  purchasing  bonds  from  a  city  is  not  entitled  to  a  rescission 
contract  of  purchase  and  recovery  of  the  portiou  of  the  purchasi 
paid,  unless  he  restores  all  the  bonds  delivered  to  him,  or  Is  wUlii 
able  to  do  so,  regardless  of  the  amount  sought  to  be  recovered,  oi 
proportion  of  the  bonds  he  is  willing  to  return. 
8.  Samk— Validitt— GoRCLusivENxss  or  Judgment. 

An  adjudication  that  a  part  of  an  issue  of  bonds  by  a  city  was  I 
does  not  annul  other  bonds  of  the  same  issue,  sold  to  other  pard< 
adjudication  binding  only  the  parties  to  the  action. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  city  of  Ironwood  against  Thomas  P.  Wickes,  re( 
and  others.  From  a  judgment  dismissing  the  counterclaim  of  d( 
ant  Wickes,  he  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAl 
UN,  O'BRIEN,  and  INGRAHAM,  JJ. 

George  C.  Lay,  for  appellant. 
Lewis  L.  Delafield,  for  respondent 

McLaughlin,  J.  This  appeal  is  from  a  judgment  dismis: 
counterclaim  after  trial  before  a  referee.  There  is  no  dispute 
the  facts,  which,  so  far  as  material,  are  substantially  as  follows 
October,  1893,  the  firm  of  Coffin  &  Stanton,  brokers  doing  bu 
in  the  city  of  New  York,  purchased  for  $145,275  from  the  c 
Ironwood,  a  municipal  corporation  organized  under  the  laws  c 
state  of  Michigan,  its  bonds  of  the  par  value  of  $150,000.  $: 
of  the  purchase  price  was  paid  to  the  city  at  the  time  the  bonds 
delivered,  and  the  balance  agreed  to  be  thereafter  paid  in  install 
at  different  times  between  the  delivery  and  the  15th  of  May, 
Coffin  &  Stanton  having  defaulted  in  the  payment  of  all  of  the  ii 
ments,  on  the  19th  of  September,  1894,  this  action  was  brought  ^ 
them  to  rescind  the  sale  and  recover  possession  of  the  bonds, 
plaintiff  alleged  a  tender  to  Coffin  &  Stanton,  prior  to  the  comn 
ment  of  the  action,  of  the  sum  of  $30,000,  a  demand  for  the  reti 
the  bonds,  and  the  refusal  of  Coffin  &  Stanton  to  comply  ther 
On  the  3d  of  October,  1894,  Coffin  &  Stanton  interposed  an  ai 
in  which  they  denied  that  at  the  time  the  action. was  commence 
of  the  bonds  were  in  their  possession.  On  the  day  following, 
action  brought  by  Stanton  for  the  dissolution  of  the  firm  of  Co 
Stanton  in  the  United  States  Circuit  Court  for  the  Southern  D 
of  New  York,  one  Erb  was  appointed  receiver  of  all  the  assets  o 
firm,  and  he  continued  to  act  as  such  until  the  12th  of  July,  1896, 
he  resigned,  and  the  appellant,  Wickes,  was  duly  appointed  i 
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place.    In  February,  1897,  Wickes,  as  receiver,  by  leave  of  the  court, 
intervened  in  this  action,  and  served  an  answer,  in  which  he  sought, 
by  way  of  counterclaim,  to  recover  from  the  ci^  the  $25/300  paid  to 
it  by  Coffin  &  Stanton  at  the  time  the  bonds  were  delivered,  upon  the 
ground,  among  others,  that  it  had  been  determined  in  an  action  brought 
by  the  Manhattan  Company  in  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Michigan  against  the  city  of  Ironwood 
that  the  bonds  referred  to  were  invalid  and  of  no  effect    The  city 
for  some  reason  failed  to  reply  to  the  counterclaim  within  the  statu- 
tory time,  and  by  reason  thereof  Wickes  obtained  a  judgment  for  the 
amount  claimed.    Subsequently  the  city  applied  for  leave  to  open  the 
default  and  serve  a  reply,  which  was  denied,  if,  within  90  days  from 
the  date  of  the  order,  the  receiver  should  tender  to  the  dty  all  of 
the  bonds,  with  the  coupons  attached,  referred  to  in  the  complaint; 
otherwise  the  motion  was  granted  upon  certain  conditions.    The  re- 
ceiver did  not  tender  the  bonds  within  the  90  days,  and  the  plaintiff 
thereupon,  complying  with  the  conditions  named,  interposed  a  reply, 
in  which  it  alleged  that  prior  to  the  commencement 'of  the  action  it 
offered  to  pay  to  Coffin  &  Stanton  whatever  sum  that  firm  was  equita- 
bly entitled  to  upon  the  return  to  it  of  the  bonds  in  question;   that 
Coffin  &  Stanton  did  not  return  such  bonds,  and  they  were  unable  to 
do  so  then  and  at  the  time  the  receiver  was  appointed,  inasmuch  as 
they  had  sold  and  disposed  of  all  of  them  to  numerous  persons  and 
corporations  who  owned  or  were  the  holders  of  the  same  for  value, 
and  that  the  receiver  never  owned  the  said- bonds,  or  became  entitled 
to  their  possession  or  control.    It  also  alleged  that,  as  against  the  pres- 
ent holders  of  the  bonds,  and  any  claims  that  might  be  asserted  by  them 
to  recover  any  portion  of  the  sum  paid  on  account  of  the  purchase  price, 
it  had  a  good  defense.     Subsequently  certain  holders  of  the  bonds 
applied  for  leave  to  intervene  in  the  action.    The  application,  opposed 
by  both  the  plaintiff  and  receiver,  was  denied,  and  no  appeal  was  taken 
from  the  order. 

At  the  trial  the  plaintiff  proved  that  at  the  time  the  action  was  com- 
menced and  the  receiver  appointed  Coffin  &  Stanton  had  sold  or  dis- 
posed for  value  of  all  of  the  bonds  referred  to  in  the  complaint.  Hav- 
ing made  this  proof,  it  consented  to  a  nonsuit.  The  receiver  thereupon 
proved  the  material  facts  set  up  in  his  counterclaim — ^i.  e.,  the  payment 
of  the  $25,000  by  Coffin  &  Stanton  to  the  plaintiff;  the  use  by  it  to 
pay  an  antecedent  indebtedness;  his  appointment  as  receiver  of  that 
firm ;  the  judgment  rendered  in  the  action  brought  by  the  Manhattan 
Company  of  the  city  of  New  York  against  the  city  of  Ironwood  in 
the  Circuit  Court  of  the  United  States  for  the  Western  District  of 
Michigan,  in  which  it  had  been  determined  that  certain  of  the  bonds 
referred  to  in  the  ccwnplaint  were  invalid,  and  the  affirmance  of  the 
judgment  on  appeal  to  the  Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit 74  Fed.  535,  20  C.  C.  A.  642.  He  also  produced  and  offered  to 
surrender  to  the  plaintiff  said  bonds  of  the  par  value  of  $132,000,  with 
coupons  attached,  and  to  release  it  of  and  from  all  claims  with  refer- 
ence thereto,  provided  judgment  was  rendered  in  his  favor  on  his  coun- 
terclaim ;  and  in  connection  with  such  offer  proved  an  ag^reement,  and 
m  order  of  the  Circuit  Court  of  the  United  States  approving  it,  entered 
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into  on  the  i6th  day  of  January,  1903,  between  himself  and  the  trustee 
of  the  holders  or  owners  of  such  bonds,  authorizing  him  to  make  such 
offer  and  execute  such  release  on  the  conditions  specified  by  him.  Dur- 
ing the  course  of  the  trial  it  also  appeared  that  the  balance  of  the  bonds 
delivered  to  Coffin  &  Stanton  of  the  par  value  of  $18,000  were  held 
$3,000  by  Dudley  P.  Ely  and  $15,000  by  the  town  of  Greenburg,  and 
that  the  receiver  had  endeavored,  but  had  been  unable,  to  procure  pos- 
session thereof. 

Upon  the  foregoing  facts  the  referee  reached  the  conclusion,  as  ap- 
pears from  his  report  and  the  opinion  delivered,  that  the  right  of  ac- 
tion, if  any,  to  recover  the  consideration  paid  by  Coffin  &  Stanton,, 
passed  to  and  was  vested  in  the  persons  to  whom  such  bonds  were  sold 
or  pledged  prior  to  the  appointment  of  the  receiver  of  that  firm ;  that 
the  receiver  took  no  title  to  such  cause  of  action ;  that  the  agreement 
with  the  trustee  of  bondholders  representing  bonds  of  the  par  value 
of  $132,000  was  ineffectual  to  vest  in  the  receiver  any  right  to  recover; 
and  he  thereupon  dismissed  the  complaint  and  the  counterclaim,  with- 
out costs. 

I  think  the  judgment  appealed  from  should  be  affirmed,' but  not  for 
the  reasons  assigned  by  the  referee  in  granting  it.  If  the  receiver 
had  been  rightfully  in  possession  of,  and  had  surrendered  at  the  trial, 
all  the  bonds  delivered  to  Coffin  &  Stanton,  then,  it  seems  to  me,  he 
would  have  been  entitled  to  a  judgment  establishing  his  counterclaim. 
The  action  on  the  counterclaim  was,  in  effect,  one  for  a  rescission  of 
the  contract  between  Coffin  &  Stanton  and  the  city  of  Ironwood,  and 
to  recover  from  the  latter  the  $25,000  paid  to  it  for  money  had  and 
received.  The  receiver  represented  Coffin  &  Stanton,  and  occupied 
precisely  the  same  position  they  would  have  occupied  had  they  brought 
an  action  to  recover  this  money.  They  could  not  have  recovered  with- 
out returning  to  the  city  all — ^not  a  part— of  the  bonds  received.  In 
every  action  to  rescind  a  contract  it  is  incumbent  upon  the  party  seek- 
ing to  rescind,  in  the  absence  of  fraud,  as  a  condition  precedent  to  the 
right  to  the  relief  asked,  to  have  made  restoration  of  the  benefits 
received,  or  else,  upon  the  trial,  to  offer  to  restore  such  benefits. 
Where  such  restoration  has  not  been  made  prior,  to  the  commencement 
of  an  action,  then  willingness  and  ability  to  restore  must  be  alleged,  and 
such  allegation  complied  with  at  the  trial.  Gould  v.  Cayuga  County 
National  Bank,  99  N.  Y.  333,  2  N.  E.  16;  Nelson  v.  Hatch,  56  App. 
Div.  149,  67  N.  Y.  Supp.  570.  Here  there  is  no  allegation  in  the 
counterclaim  to  the  effect  that  the  receiver  had  either  the  willingness 
or  ability  to  return  all  of  the  bonds  delivered  to  Coffin  &  Stanton. 
This,  however,  was  obviated  by  the  reply,  inasmuch  as  this  omission 
in  the  pleading  of  the  receiver  was  expressly  waived.  But  the  city  did 
not  waive  the  defense  that  all  of  the  bonds  must  be  produced  and  sur- 
rendered at  the  trial ;  on  the  contrary,  it  alleged  that  the  receiver  did 
not  have  the  ability  to  do  so,  inasmuch  as  the  bonds  were  not  owned  or 
held  by  him.  This  fact  was  established  at  the  trial,  where  it  appeared, 
and  was  uncontradicted,  that  there  were  bonds  of  the  par  value  of 
$18,000  which  were  then  owned  by  others,  and  of  which  the  receiver 
conceded  his  inability  to  obtain  possession.  This  being  so,  he  was  not, 
upon  any  principle  of  which  I  am  aware,  entitled  to  a  judgment    Tht 
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purchase  of  the  bonds  and  the  payment  of  the  money  were  one  transac- 
tion, and,  in  order  to  recover  the  money  paid,  all  of  the  bonds  delivered 
must  be  returned.  Part  could  not  be  returned  and  a  proportionate  re- 
covery had  therefor.  Coffin  &  Stanton  could  not  have  recovered  what 
they  paid,  and  at  the  same  time  retained,  either  in  whole  or  in  part, 
what  they  had  received.  A  rescission  cannot  be  had  where  a  benefit 
is  retained.  It  is  no  answer  to  this  suggestion  that  it  has  been  de- 
termined in  the  action  brought  by  the  Manhattan  Company  against 
the  city  of  Ironwood  that  the  bonds  involved  in  that  action  were  in- 
valid. This  determination  was  binding  only  upon  the  parties  to  that 
action,  and  did  not  legally  affect  the  bonds  held  by  others.  The  own- 
ers of  the  $18,000  of  bonds  referred  to  were  not,  so  far  as  appears, 
parties  to  that  action,  and  therefore  were  not  affected  by  it.  These 
bonds  are  outstanding  obligations  of  the  city,  and  before  it  can  be  re- 
quired to  return  the  money  received  from  Coffin  &  Stanton  it  is 
entitled  to  have  them,  with' all  of  the  others,  returned. 

I  am  therefore  of  the  opinion  that  the  judgment  appealed  from 
should  be  affirmed,  with  costs.  All  concur;  VAN  BRUNT,  P.  J.,  in 
result. 


PEOPLE  ex  rel.  SAMPSON  v.  NEW  YORK  CATHOMC  PROTECTOET, 

(Supreme  Court,  Appellate  Division,  First  Departmeut    April  8, 1904.) 

L  Habeas  Gobpxtb— Pleadings— Rettjbk—Failubb  to  Tbatebse. 

Where  there  is  no  traverse  to  a  return  to  a  writ  of  habeas  corpus,  such 
return  must  be  accepted  as  trua 
2.  Same— Questions  Pbesented. 

Habeas  corpus  being  a  writ  of  right,  the  only  question  brought  up  is 
the  fact  of  commitment. 
3l  Same— Remandment. 

Where  a  petition  for  habeas  corpus  alleged  that  relator  was  held  by 
virtue  of  an  agreement  between  petitioner,  his  mother,  and  defendant,  and 
the  return  negatived  this  allegation  by  stating  that  relator  was  held  by 
virtue  of  a  commitment,  and  petitioner  did  not  traverse  the  return,  relator 
should  have  been  remanded. 

Appeal  from  Special  Term. 

Habeas  corpus  proceedings  by  the  people,  on  the  relation  of  John 
Sampson,  against  the  New  Yoric  Catholic  Protectory.  From  an  order 
awarding  the  custody  of  relator  to  petitioner,  defendant  appeals.  Re- 
v'ersed 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
IXGRAHAM,  and  LAUGHLIN,  JJ. 

J.  T,  Ryan,  for  appellant 
J.  P.  Nolan,  for  respondent 

VAN  BRUNT,  P.  J.  One  Lizzie  Sampson  petitioned  the  court  for 
a  wiit  of  habeas  corpus  alleging  that  one  John  Sampson,  her  son,  was 
restrained  of  his  liberty  by  the  defendant,  and  that  he  had  not  been  com- 

1 1.  See  Habeas  Cktrpos,  roL  26,  Cent  Dig.  t  70. 
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mitted  or  detained  by  virtue  of  any  Judgment,  decree,  final  order,  or 
process  specified  in  section  2016  of  the  Code.  The  petition  further  al- 
leges that  the  prisoner  was  detained  under  an  agreement  between  the 
defendant  and  the  petitioner,  whereby  the  custody  of  the  relator  was  to 
be  assumed  by  the  defendant  for  a  stated  period  of  time.  As  a  return 
to  the  writ  of  habeas  corpus,  the  defendant  stated  that  it  held  the  relator 
under  a  commitment  by  one  of  the  city's  magistrates  dated  October 
4,  1895,  a  copy  of  which  was  annexed  to  the  return.  There  was  no 
traverse  to  this  return.    It  must  therefore  be  accepted  as  true. 

As  the  writ  of  habeas  corpus  is  simply  a  writ  of  right,  the  only  ques- 
tion brought  up  is  the  fact  of  the  commitment.  This  fact  is  not  dis- 
puted, and  consequently  the  relator  should  have  been  remanded.  The 
allegation  in  tiie  petition  that  the  relator  was  held  by  virtue  of  an  agree- 
ment between  his  mother  and  the  defendant  is  negatived  by  the  re- 
turn, which  states  that  he  is 'held  by  virtue  of  a  commitment.  Our 
attention  is  called  by  the  respondent  to  the  Matter  of  Knowack,  158 
N.  Y.  482,  5^  N.  E.  676,  44  L.  R.  A.  699.  But  it  will  be  observed  that 
that  proceeding  was  initiated  by  a  petition,  and  was  addressed  to  the 
chancery  powers  of  the  court;  and  the  regularity  of  the  proceeding 
under  which  the  person  sought  to  be  released  was  held  was  in  no  way 
challenged.  It  was  there  held  that,  where  there  has  been  an  inter- 
ference by  the  court  to  protect  and  care  for  the  child  at  the  public's 
expense,  the  chancery  powers  of  the  court  as  to  the  restraint  of  the 
child  seem  only  to  be  limited  by  the  necessities  of  the  case,  having 
due  regard  to  the  welfare  of  the  infant.  When  a  proceeding  of  this 
kind  is  initiated  in  respect  to  the  relator,  then  the  chancery  powers  of 
the  court  may  be  called  into  action,  if  necessary,  for  the  welfare  of 
the  child.  But  in  a  habeas  corpus  proceeding  no  such  considerations 
can  enter  into  the  determination. 

The  order  should  therefore  be  reversed,  and  the  relator  remanded  to 
the  custody  of  the  defendant    All  cdncur. 


GOLDSMITH  v.  SCHROEDBR. 
(Snpreme  Court,  Appellate  Division,  First  Department.    April  8,  190i.) 

1.  Agents— AuTHORrrr  to  Modiit  Lease— Accepting  Subbendeb. 

Agents  of  a  landlord  who  have  authority  to  modify  leases  made  by  them 
for  her  without  consulting  her  may,  for  a  valuable  consideration,  accept 
a  surrender  of  leased  preiulses,  and  waive  a  provision  of  the  lease  that  no 
surrender  shall  be  valid  unless  accepted  by  the  landlord  In  writing. 

2.  Same— Evidence. 

A  witness  testified  that  his  firm  bad  been  acting  as  agent  for  plaintiff 
in  relation  to  her  apartment  house ;  that  he  collected  the  rent  for  her, 
and  made  repairs  on  her  property  ;  that,  when  he  rented  an  apartment  for 
plaintiff,  he  sent  a  lease  to  her  for  her  signature ;  that  his  firm  managed 
the  property  for  her :  that,  after  the  lease  to  defendant  of  an  apartment 
therein  was  executed,  his  firm  agreed  with  defendant  to  reduce  the  rent 
from  $1,500  to  $1,4(X)  a  year;  and  that  from  time  to  time,  without  con- 
ference with  plaintiff,  witness  ordered  repairs  and  modified  the  terms  of 
leases  of  the  house.    Eel4,  that  this  authorized  a  finding  that  tbe  agents 
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bad  authority  from  plaintiff  to  modify  leasea,  or  to  accept  a  surrender  of 
property  leased. 

8.  Lease— SuBBENDCB—EviDXNCK. 

Evidence  tbat,  a  few  months  after  plaintiff  had  leased  an  apartment  to 
defendant  for  l\i  years  (rent  not  being  payable  till  the  end  of  each  month), 
defendant  told  plaintiff's  agent  who  had  authority  to  modify  the  lease 
or  accept  a  surrender  of  the  leased  property,  that  she  would  give  up  the 
apartment,  and  that  she  would  pay  a  month's  rent  In  adTahee,  and  that 
would  give  him  an  opportunity  of  renting  it,  and  that  he  took  the  money^ 
saying,  "All  right ;"  that  she  moved  out  before  the  1st  of  the  next  month ; 
that  plaintiff  took  possession,  and  about  three  months  thereafter,  without 
notice  to  defendant  that  It  was  for  her  account,  leased  the  premises  for 
a  term  extending  beyond  defendant's  term ;  and  that  no  claim  or  demand 
was  made  on  defendant  for  rent  till  after  the  end  of  the  time  for  which 
she  leased — authorizes  a  finding  that  there  was  an  actual  surrender  of  the 
lease,  and  an  acceptance  by  the  agent  of  a  month's  rent  In  advance  as  con- 
sideration for  the  ending  of  the  term  at  the  end  of  that  month. 

4  Sam»— Remt— When  Patabus. 

Under  a  lease  by  which  the  lessee  agrees  to  pay  an  annual  rent  of  $1,500^ 
payable  In  equal  monthly  payments  on  the  Ist  day  of  each  and  every 
month  during  the  term,  the  rent  is  not  payable  in  advance,  but  on  the  1st 
of  each  month  for  the  rent  tbat  has  accrued  for  the  preceding  month. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Theresa  Goldsmith  against  Lora  C.  Schroeder.  From 
a  judgment  on  a  verdict  for  plaintiff,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  O'BRIEN,  IN- 
GR.\HAM,  and  LAUGHLIN,  JJ. 

William  T.  Read,  for  appellant. 
Nathan  Ottinger,  for  respondent 

INGRAHAM,  J.  There  are  two  causes  of  action  alleged  in  the 
complaint,  both  based  upon  a  lease  by  the  plaintiff  to  the  defendant  of 
certain  premises  therein  described.  A  copy  of  the  lease  is  annexed  to 
the  complaint,  and  by  it  the  plaintiff  leased  to  the  defendant  an  apart- 
ment in  the  house  No.  2  West  Ninety-Fourth  street,  in  the  city  of  New 
York,  for  the  term  of  i  year  and  yyi  months,  commencing  February 
15,  1902,  and  ending  October  I,  1903,  at  an  annual  rent  of  $1,500,  pay- 
able in  equal  payments  of  $125  on  the  ist  day  of  each  and  every  month. 
The  lease  contained  a  provision  by  which,  "in  case  of  default  in  any 
of  the  covenants,  the  landlord  may  resume  possession  of  the  premises, 
and  relet  the  same  for  the  remainder  of  the  term  at  the  best  rent  that 
she  can  obtain  for  account  of  the  tenant,  who  shall  make  good  any  de- 
ficiency," and  that  "No  surrender  before  the  expiration  of  the  term  de- 
mised, of  the  flat  herein  leased  to  said  tenant,  shall  be  valid  unless 
accepted  by  the  landlord  in  writing."  By  the  first  cause  of  action 
the  plaintiff  seeks  to  recover  the  rent  for  the  months  of  September,  Oc- 
tober, November,  and  December,  1902;  and  for  a  second  cause  of 
action  it  is  alleged  that  the  defendant  failed  to  pay  the  rent  provided 
for  in  said  agreement,  and  that  by  reason  of  such  failure,  and  on  or 
about  the  ist  day  of  January,  1903,  the  plaintiff,  pursuant  to  the  terms, 
conditions,  and  provisions  of  said  agreement,  re-entered  the  premises 
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therein  described,  and  took  possession  thereof  as  agent  of  the  defend- 
int,  and  not  otherwise,  and  rented  the  said  premises  for  the  account  of 
the  defendant  at  the  rate  of  $i,200  per  annum ;  and  the  plaintiflF  seeks 
to  recover  the  difference  between  the  amount  received  from  the  ist  of 
January  to  the  ist  of  October,  and  the  amount  that  the  defendant 
agreed  to  pay  for  that  term.  The  defendant  admits  the  making  of  the 
lease,  denies  certain  of  the  allegations  of  the  complaint,  and  alleges  as 
a  separate  defense  that,  before  the  rent  claimed  in  the  complaint  became 
due,  the  defendant  surrendered  to  the  plaintiff  the  demised  premises 
and  all  the  residue  of  the  unexpired  term,  and  the  plaintiff  accepted 
such  surrender  and  took  possession  of  the  premises. 

The  case  coming  on  for  trial  before  the  court  and  a  jury,  the  plaintiff 
proved  that  the  defendant  took  possession  of  the  premises  prior  to  the 
15th  of  February,  1902;  that  she  paid  rent  up  to  the  15th  of  Septem- 
ber, but  had  not  paid  anything  since ;  that  she  vacated  the  premises  in 
the  early  part  of  September,  1902 ;  that  the  agent  of  the  plaintiff  then 
endeavored  to  procure  a  tenant  for  the  premises,  and  succeeded  in 
renting  the  same  for  the  account  of  the  defendant  on  the  9th  of  De- 
cember, 1902.  This  lease  of  the  premises  was  at  the  rate  of  $1,200  a 
year  from  January  I  to  October  i,  1903,  and  $1,500  for  the  year 
extending  from  October  i,  1903,  to  October  l,  1904.  The  plaintiff 
having  rested,  the  defendant  testified  that  in  the  early  part  of  August 
she  had  a  conversation  with  Smith,  the  plaintiff's  agent,  at  which  she 
said  that,  on  account  of  her  children,  she  was  going  to  the  country, 
and  would  give  up  the  apartment;  that  she  would  pay  one  month's 
rent  in  advance,  and  that  would  give  him  an  opportunity  of  renting  it; 
that  he  took  the  money,  and  said  "All  right,"  or  "Very  well,"  and  gave 
her  a  receipt,  which  was  introduced  in  evidence.  That  receipt  was 
dated  August  25,  1902,  and  was  for  the  rent  from  August  15th  to 
September  isth.  She  further  testified  that  there  was  nothing  else 
said;  that  prior  to  the  isth  of  September  she  removed  her  furniture 
from  the  apartment ;  and  that  no  claim  or  demand  was  made  upon  her 
for  the  rent  from  that  time  until  the  commencement  of  an  action. 
Smith  testified  that  his  firm  had  been  acting  as  agent  for  the  plaintiff  in 
relation  to  the  apartment  house  in  question ;  that  he  collected  rent  for 
the  plaintiff,  and  made  repairs  upon  her  property ;  that,  when  he  rented 
an  apartment  for  the  plaintiff,  he  sent  a  lease  to  the  plaintiff  for  her  sig- 
nature ;  that  his  firm  managed  the  property  for  the  plaintiff ;  that  after 
the  lease  was  executed  his  firm  agreed  with  the  defendant  to  reduce  the 
rent  from  $1,500  to  $1,400  per  annum,  and  wrote  a  letter  to  the  defend- 
ant, in  which  it  was  stated  that  "it  is  understood  between  us  that  your 
actual  rent  for  the  5th  flat  South  at  2  West  94th  Street  is  to  be  $1,406  per 
annum,  or  $1 16.67  P^""  month" ;  and  the  witness  stated  that  this  phrase 
in  the  letter,  "it  is  understood  between  us"  referred  to  an  understandings 
between  his  firm  and  the  defendant;  that  from  time  to  time,  without 
conference  with  the  plaintiff,  the  witness  ordered  repairs  and  modified 
the  terms  of  the  leases  of  the  house;  and  the  witness  did  not  deny 
a  conversation  with  the  defendant  to  which  she  testified.  After  the 
defendant  rested,  the  plaintiff's  counsel  moved  to  strike  out  the  testi- 
mony of  the  defendant  in  regard  to  the  conversation  with  Smith  in 
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which  he  said  "Very  well"  to  the  request  that  the  plaintiff  pay  a  month 
in  advance  and  give  up  the  apartment,  on  the  ground  that  there  was  no 
evidence  that  the  agent  was  authorized  to  accept  any  surrender,  and 
also  upon  the  ground  that  the  lease  provides  that  a  surrender  can  only 
be  had  by  an  acceptance  on  the  part  of  the  landlord  in  writing.  That 
motion  was  granted,  and  the  defendant's  counsel  excepted.  The  de- 
fendant's counsel  then  asked  to  go  to  the  jury  on  the  question  as  to 
whether  Smith  was  such  general  agent  of  the  plaintiff  as  to  be  au- 
thorized to  accept  the  surrender,  and  as  to  whether  or  not  they  did 
actually  accept  a  surrender,  of  tfie  premises.  The  court  denied  this 
motion,  the  plaintiff  excepted,  and  the  court  thereupon  directed  a  ver- 
dict for  the  plaintiff. 

Upon  this  evidence  it  was  competent  for  the  jury  to  find  that  these 
agents  had  authority  from  the  plaintiff  to  make  leases  of  the  premises, 
to  modify  leases  when  made,  or  to  accept  a  surrender  of  the  property 
leased.  If  they  had  a  right,  as  plaintiff's  agents,  to  modify  a  lease  by 
reducing  the  rent,  they  certainly  had  authority  to  mocfify  the  lease  by 
accepting  a  surrender  of  the  premises,  and  a  right  to  modify  Or  waive 
the  written  provision  in  the  lease  that  no  surrender  would  be  valid, 
except  in  writing.  The  effect  of  the  agent's  testimony  was  that  he  had 
authority  to  modify  leases  made  by  him  on  the  part  of  the  plaintiff  with- 
out consulting  with  her;  and  an  agreement  for  a  surrender  of  the 
premises,  based  upon  a  valid  consideration,  would  certainly  be  no  great- 
er modification  of  the  lease  than  an  agreement  to  reduce  the  amount  of 
rent  $ioo  a  year,  which  it  was  conceded  that  the  agent  did  on  be- 
half of  the  plaintiff.  It  was  error,  therefore,  to  strike  out  the  testi- 
mony of  the  defendant  as  to  tlie  agreement  with  Smith. 

We  think,  also,  that  it  was,  upon  this  evidence,  a  question  for  the 
jury  as  to  whether  or  not  there  was  an  actual  surrender  of  the  lease, 
and  an  acceptance  by  the  agent  of  rent  in  advance  for  the  month  end- 
ing September  15th,  as  a  consideration  for  this  agreement  to  end 
the  term  on  that  day.  If  the  defendant  called  upon  the  agent  of  the 
■plaintiff  in  August,  and  said  that  she  would  give  up  the  apartment,  and 
would  pay  one  month's  rent  in  advance,  to  give  him  an  opportunity  of 
renting^  it,  and  if  the  agent  said  that  was  all  right,  and  accepted  the 
payment  of  one  month's  rent  in  advance,  and  the  defendant,  acting  on 
the  agreement,  delivered  possession  of  the  premises  to  the  plaintiff, 
who,  under  the  agreement,  took  possession  of  the  premises,  and,  without 
notice  to  the  defendant  that  it  was  for  her  account,  rented  them  for  a 
term  extending  beyond  the  defendant's  term,  there  was  evidence  to 
justify  a  finding  that  the  agent,  for  a  valuable  consideration,  had  ac- 
cepted a  surrender  of  the  term  from  the  15th  of  September.  The  con- 
sideration for  this  surrender  was  the  payment  of  the  rent  in  advance, 
when  no  rent  was  due  until  the  1st  or  isth  of  September,  and  the  de- 
livery of  possession  of  the  premises  by  the  defendant.  This  was,  in 
effect,  a  new  agreement,  which  modified  the  lease.  It  was  based  upon  a 
\'alid  consideration,  and  by  it  the  term  demised  was  to  end  on  the  15th 
of  September,  1902,  instead  of  the  ist  of  October  in  the  following  year; 
and  if  the  agent  had  authority  to  make  such  an  agreement,  and  did  in 
»erms  make  it,  I  can  see  no  reason  why  it  should  not  have  the  effect 
87  N.T.S.— 86 
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of  terminating  the  obligation  of  the  defendant  to  pay  the  rent  for  a 
period  after  September  15,  1902.  If  this  agreement  was  made,  certain- 
ly the  defendant  could  not  be  held  responsible  for  the  rent  after  the 
plaintiff  had  taken  possession  of  the  premises,  without  some  notice  to 
her  that  the  understanding  would  not  be  carried  out.  There  was  no 
provision  in  the  lease  that  the  rent  was  payable  in  advance.  The  de- 
fendant agreed  to  pay  an  annual  rent  of  $1,500,  payable  in  equal 
monthly  payments  on  tlie  ist  day  of  each  and  every  month  during  the 
term,  but  this  is  not  stated  to  be  in  advance.  The  payment  was  to  be 
made  on  the  ist  day  of  each  month  for  the  rent  that  had  accrued  for 
the  preceding  month.  I  think,  therefore,  that  upon  the  testimony  there 
was  evidence  to  justify  the  jury  in  finding  that  Smith  was  the  agent  of 
the  plaintiff,  and  had  authority  to  make  and  modify  leases  for  the 
premises  in  question,  and  that  the  evidence  of  the  defendant  as  to  the 
agreement  was  competent  under  her  defense,  and  that  it  was  competent 
for  the  jury  to  find  that  the  lease  was  modified  by  making  it,  and  on  the 
15th  of  September,  1902;  and,  if  the  defendant  delivered  the  pos- 
session of  the  premises  to  the  plaintiff  or  her  agent  under  the  agree- 
ment, the  liability  of  the  defendant  for  rent  ceased  on  the  isth  of  Sep- 
tember, 1902,  and  the  plaintiff  was  not  entitled  to  recover.  It  fol- 
.  lows  that  it  was  error  to  strike  out  the  testimony  of  the  defendant  as 
to  her  agreement  with  Smith,  and  that,  upon  the  evidence,  that  was  a 
question  for  the  jury. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  HATCH,  JJ.,  concur. 

LAUGHLIN,  J.  I  concur  in  the  result  upon  the  ground  that  even 
though  the  agent,  in  view  of  the  express  provision  of  the  lease  regu- 
lating the  method  of  surrender,  was  not  authorized  to  accept  a  surren- 
der of  the  premises,  yet,  the  landlord  having  subsequently  accepted 
possession,  this  constituted  a  ratification  of  the  terms  of  surrender, 
which  presumably  were  communicated  to  him.  The  subsequent  pos- 
session of  the  landlord  was  obtained  through  the  arrangement  made  by 
the  tenant  with  his  agents.  He  could  not  accept  part  and  repudiate 
part — at  least,  not  without  first  notifying  the  tenant  and  giving  her  an 
opportunity  to  pay  the  rent.  But  for  the  attempted  surrender  to  the 
agent,  the  landlord  could  not  have  obtained  possession. 
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1.  EXBCUTOBa—DKXD—y ARIDITY. 

A  deed  by  one  only  of  two  executors,  where  both  have  qnallfled  and  are 
acting,  la  void. 

2.  Same— Ejectment— LiMiTATiONB. 

Where  executors  sold  land  of  their  testator,  bnt  only  one  of  them  exe- 
cuted the  deed,  and  the  grantee  went  Into  possession,  a  right  of  action  in 
ejectment  accrued  at  once  in  their  favor,  and  limitations  began  to  run 
against  them,  under  Code  Civ.  Proa  {  415,  from  that  time. 

3.  Same— PowEB  or  Sale— Trust. 

Where  a  testator  left  property  in  troat  to  bis  executors,  to  sell  it  and  pay 
the  Income  from  ihrestment  of  the  proceeds  to  his  wife,  as  long  as  she 
should  remain  his  widow,  for  the  support  of  his  Infant  children  during 
their  minority,  the  trust  thereby  created  was  for  the  benefit  of  the  infants, 
and  not  of  the  widow. 

4.  Same— LnoTATioNS. 

Where  executors  hold  the  legal  title  to  land  in  tmst  for  minora,  the 
period  in  which  limitations  run  against  the  executors  as  to  an  action  for 
possession  of  the  laud  should  be  counted,  in  determining  whether  the  ac- 
tion la  barred ;  and  if  it,  in  connection  with  the  period  elapsing  after  the 
infanta  reach  majority,  makes  more  than  20  years,  the  action  is  barred. 

5.  Same. 

Where  executors  holding  land  in  trust  for  Infants  make  a  void  deed 
thereof,  and  the  grantee  takes  possession.  If  the  executors  do  not  continue 
to  hold  the  legal  title  the  Infants  may  at  once  maintain  an  action  for  the 
land ;  and,  under  limitations  provided  by  Code  Civ.  Proc.  {{  365,  375,  the 
action  cannot  be  maintained  when  the  grantee  has  been  in  possession  more 
than  20  years  In  all,  and  more  than  10  years  after  the  Infants  reached 
majority. 
&  AovEBSE  Possession — Substantial  Iholosuse. 

W  here  plaintiff,  claiming  title  to  a  lot,  incloses  it  on  three  sides  with  a 
fence,  so  that  It  makes  a  complete  Inclosure  In  connection  with  an  ad- 
joining lot,  the  owner  of  which  makes  no  claim  to  the  first  lot,  but  has 
given  his  individual  covenant  of  quiet  enjoyment  in  an  executor's  deed 
thereof,  there  Is  a  substantial  inclosure  of  the  lot,  within  Code  Civ.  Proc. 
H  370,  872,  providing  that  such  an  inclosure  constitutes  adverse  possession. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Mary  E.  Brown  against  Patrick  Doherty  and  another. 
From  a  judgment  in  favor  of  plaintiff  on  report  of  a  referee,  defend- 
ants appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  XAUGHLIN,  HATCH, 
O'BRIEN,  and  INGRAHAM,  JJ. 

George  W.  Carr,  for  appellants. 
F.  W.  Hottenroth,  for  respondent 

LAUGHLIN,  J.  This  an  action  to  determine  tiie  claim  of  the  de- 
fendants to  real  property  described  in  the  complaint.  The  premises 
are  situate  in  the  county  of  Westchester,  and  were  owned  in  fee  sim- 
ple absolute  by  Thomas  Doherty,  who  died  seised  and  possessed  there- 

f  1.  See  Executors  and  Administrators,  vol.  22,  Cent  Dig.  t  505. 
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of  on  the  3d  day  of  December,  1874,  leaving  a  last  will  and  testament, 
upon  which  letters  testamentary  were  duly  issued  to  Hugh  Lunny  and 
Patrick  Doherty  on  the  17th  day  of  March,  1875.  The  fifth  clause 
of  the  will,  the  construction  of  which  is  to  some  extent  involved  in 
this  litigation,  was  as  follows: 

"I  give  and  t>eqneath  onto  my  executors  to  be  hereinafter  appointed,  tbe 
rest,  residue  and  remainder  of  my  personal  and  real  estate.  In  trust,  nevertbe- 
less,  and  I  do  hereby  by  this  my  last  will  and  testament,  authortee  my  exe- 
cutors hereinafter  appointed  to  rent  sell  or  dispose  of  the  rest,  residue  and 
remainder  of  said  real  estate,  either  at  public  or  private  sale  as  they  may 
deem  most  advantageous  to  my  estate  and  to  execute  good  and  8u£9clent  deed 
or  deeds  for  the  same  and  to  place  the  residue  of  the  money  after  paying  my 
Just  debts  as  hereinbefore  directed  arising  from  such  sale  or  sales,  at  Interest 
and  to  pay  to  my  said  wife  so  long  as  she  shall  remain  my  widow,  such  in- 
come arising  therefrom  for  the  support  and  maintenance  of  my  said  infant 
children,  during  their  mlnorshlp  or  infancy. 

"And  after  the  said  Margaret  Dougherty  shall  cease  to  be  my  widow,  I  give 
and  bequeath  to  my  said  children  Patrick  Dougherty,  John  Dougherty  and 
James  Dougherty,  equally,  share  and  share  alike,  all  the  estate,  both  real 
and  personal,  that  may  remain  in  the  liands  of  tbe  said  execntors  at  the  time 
the  said  Margaret  Dougherty  shall  cease  to  be  my  widow. 

"And  I  do  also  authorize  and  direct  my  said  executors  In  case  of  the  sale 
of  any  real  estate,  as  already  provided  for,  to  sign,  seal,  execute  and  deliver 
good  and  sufficient  deed  or  deeds  of  conveyance  in  the  law  tar  conveying  the 
said  real  estate  to  the  purchaser  or  purchasers  tliereof." 

The  premises  in  question  fell  within  the  residue  of  the  estate  disposed 
of  by  the  fifth  clause  of  the  will.  The  plaintiff  claims  title  under  a 
sale  by  the  executors.  The  defendants  are  the  sole  surviving  issue 
of  the  testator,  and  they  claim  title  under  the  will,  upon  the  theory 
that  there  was  no  sale  by  the  executors,  and  that  the  trust  was  termi- 
nated by  the  death  of  the  widow  on  the  24th  day  of  January,  1888. 
A  sale  of  the  premises  at  public  auction  was  advertised  in  the  Empire 
State  Journal,  of  White  Plains,  in  the  name  of  both  executors,  once  a 
week  for  four  consecutive  weeks,  and  by  handbills  conspicuously 
posted  throughout  the  village  of  Westchester,  to  take  place  at  an  hour 
and  place  specified  on  the  ist  day  of  August,  1878.  At  the  time  and 
place  specified,  a  public  sale  was  conducted  by  a  licensed  auctioneer 
in  the  presence  of  both  executors,  and  the  property  was  struck  off  to 
one  Kedney  on  his  bid  of  $400,  and  he  paid  10  per  cent  of  the  pur- 
chase price  pursuant  to  the  terms  under  which  the  property  was  of- 
fered for  sale.  Kedney  thereafter  assigned  his  bid,  for  a  valuable 
consideration,  to  James  F.  Brown,  the  husband  of  the  plaintiff,  who, 
on  the  5th  day  of  August,  1878,  paid  the  balance  of  the  purchase  price 
to  Patrick  Doherty,  one  of  the  executors,  and  received  a  deed  from 
him,  as  executor,  dated  on  that  day,  which  was  duly  recorded  on  the 
day  following.  The  other  executor  subsequently  refused  to  sign  the 
deed  upon  the  ground  that  certain  claims  against  the  estate  liad  not 
been  settled,  but  he  persisted  in  his  refusal  after  an  offer  on  the  part 
of  Brown  to  pay  the  same.  The  evidence  justified  a  finding  of  good 
faith  on  the  part  of  the  executor  who  executed  the  deed,  and  on  the 
part  of  Brown  in  paying  the  purchase  price  and  accepting  it  The 
premises  consisted  of  a  vacant  lot  in  the  town  of  Westchester,  hav- 
ing a  frontage  of  no  feet  on  Union  avenue,  and  extending  in  depth 
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on  one  line  386  feet,  and  on  the  other  403  feet.  At  this  time  the 
lot  was  inclosed  on  the  rear  and  one  side,  at  least,  by  fences.  On 
one  side,  however,  there  was  no  fence.  The  lot  adjoining  the  prem- 
ises on  that  side  was  owned  by  Patrick  Doherty,  the  executor  who 
executed  the  deed,  who  was  the  father  of  the  plaintiff.  Brown,  dur- 
ing the  time  he  held  the  deed  from  the  executor,  and  the  plaintiff 
since,  took  possession,  claiming  title  under  the  deed,  and  claimed  and 
exercised  exclusively  such  acts  of  ownership  as  might  be  exercised  in 
view  of  the  condition  of  the  property.  The  plaintiff,  shortly  after 
receiving  her  deed,  repaired  the  fences,  and  built  a  new  fence  in  front, 
and  annually  paid  the  taxes.  The  adjacent  lot,  between  which  and 
the  premises  in  question  there  was  no  fence,  was  also  inclosed,  front, 
rear,  and  on  the  opposite  side;  the  two  lots  forming  one  entire  in- 
closure.  The  plaintiff's  father  never  made  any  claim  or  exercised  any 
act  of  ownership  over  these  premises,  and  in  the  deed  which  he  gave  as 
executor,  which  recites  that  it  was  given  pursuant  to  the  will,  he  gives 
an  individual  covenant  of  quiet  enjoyment.  Upon  the  death  of  her 
father,  the  date  of  which  is  not  shown,  the  title  to  the  adjacent  lot  de- 
scended to  her,  as  his  heir. 

It  appears  that  the  executors  never  accounted.  Executor  Lunny 
died  on  the  31st  day  of  December,  1890.  The  other  executor  is  dead, 
but  the  date  of  his  death  is  not  shown.  The  defendants  were  minors 
at  the  time  of  the  execution  of  the  deed  by  the  executor,  and  the 
younger  became  of  age  on  the  21st  day  of  December,  1889.  It  does 
not  appear  that  there  was  ever  any  demand  on  the  executors  for  an  ac- 
counting, or  that  any  of  the  claims  against  the  estate  remained  unsatis- 
fied. The  inference  is,  and  it  seems  to  have  been  assumed,  that  the 
property  was  taxed  to  the  plaintiff  after  he  obtained  a  deed  therefor. 
Of  course,  a  deed  from  one  only  of  two  executors  or  trustees,  where 
both  have  qualified  and  are  acting,  is  void.  Brennen  v.  Willson,  71 
N.  Y.  502;  Wilder  v.  Ronney,  95  N.  Y.  7.  Assuming,  without  de- 
ciding, that  the  circumstances  were  not  such  that  it  can  be  said  that 
the  executor  Lunny,  in  refusing  to  execute  the  deed,  did  "neglect  or 
refuse  to  take  upon  him  the  execution"  of  the  will,  within  the  intent  and 
meaning  of  section  55,  tit  i,  c.  6,  pt.  i  (ist  £d.)  Rev.  St.,  so  as  to  en- 
able the  other  executor  to  convey  the  legal  title,  which  it  is  claimed  is 
not  free  from  doubt  (Roseboom  v.  Mosher,  2  Denio,  61),  yet  it  is  clear 
that  as  against  the  executors,  acting  as  trustees,  the  statute  of  limita- 
tions against  an  action  to  recover  possession  of  the  premises  com- 
menced to  run  at  once  (Code  Civ.  Proc.  §  415;  Chase  v.  Cartright, 
53  Ark.  358,  14  S.  W.  90,  22  Am.  St.  Rep.  207 ;  Willson  v.  Louisville 
Trust  Co.,  102  Ky.  522,  44  S.  W.  121;  Ewing  v.  Shannahan,  113 
Mo.  188,  20  S.  W.  1065 ;  Meeks  v.  Olpherts,  100  U.  S.  564,  25  L.  Ed. 
735)-  '  See,  also.  Yeoman  v.  Townshend,  74  Hun,  625,  26  N.  Y.  Supp. 
606 ;  Smith  v.  Hamilton,  43  App.  "Div.  17,  59  N.  Y.  Supp.  521.  It  is 
to  be  observed  that  the  devise  to  the  executors  as  trustees  was  for  the 
benefit,  not  of  the  widow,  for  whom  special  provision  was  made  in  the 
third  clause  of  the  will,  by  giving  her  a  life  use  of  this  parcel  of  real 
estate,  but  for  the  "support  and  maintenance"  of  the  children.  If,  as 
seems  quite  clear,  the  trustees  during  the  continuance  of  the  trust  held 
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the  legal  title,  and  represented  the  defendants,  that  period  should  be 
counted  in  determining  whether  the  statute  of  limitations  has  run. 
Chase  v.  Cartright,  supra;  Willson  v.  Louisville  Trust  Co.,  supra: 
Ewing  V.  Shannahan,  supra;  Meeks  v.  Olpherts,  supra.  And  such 
period,  taken  in  connection  with  the  time  tiiat  elapsed  after  the  de- 
fendants became  of  age  before  this  action  was  commenced,  makes 
more  than  the  20  years  required  to  bar  an  action  by  them.  But  even 
if  this  be  not  so,  and  the  trustees  were  not  entitled  to  possession, 
then  defendants  were  at  liberty  to  maintain  an  action  of  ejectment  in 
their  own  behalf  when  the  plaintiff  took  possession  claiming  title  tmder 
this  deed ;  and  more  than  20  years  having  elapsed  since  tl^t  time,  and 
more  than  10  years  having  elapsed  since  they  became  of  age,  their  rigfht 
to  maintain  an  action  for  possession  has  become  barred.  Code  Civ. 
Proc.  §§  365,  375.  The  case  is  distinguishable  from  those  where  there 
is  an  outstanding  life  estate,  or  estate  held  for  the  benefit  of  another, 
and  where  the  life  beneficiary  or  the  trustee  is  alone  entitled  to  pos- 
session, in  which  case  the  statute  of  limitations  does  not  begin  to  run 
against  the  remainderman  until  he  is  entitled  to  possession.  Clute 
V.  N.  Y.  C.  &  H.  R.  R.  Co.,  120  N.  Y.  267,  24  N.  E.  317;  Fleming  v. 
Burnham  et  al.,  100  N.  Y.  i,  2  N.  E.  905 ;  Simis  v.  McElroy,  160  N.  Y. 
156,  54  N.  E.  674,  73  Am.  St  Rep.  673;  Jackson  v.  Mancius,  2  Wend. 

357-      , 

We  think  the  plaintiff  has  held  the  premises  adversely  under  the  deed 
of  the  executor.  The  lot  was  completely  inclosed  against  every  one 
except  the  plaintiff's  father,  who  makes  no  claim  of  title,  and  who  was 
under  a  personal  covenant  of  quiet  enjoyment  contained  in  his  deed 
as  executor.  In  these  circumstances,  the  mere  fact  that  the  lot  was  left 
open  on  the  side  toward  the  premises  of  the  plaintiff's  father,  which 
premises  themselves  were  otherwise  completely  inclosed,  does  not,  we 
think,  deprive  the  plaintiff  of  the  benefit  of  the  claim  that  her  premises 
were  "protected  by  a  substantial  inclosure."  Code  Civ.  Proc.  §§  369, 
370,  372.  The  plaintiff,  having  thus  held  the  premises  adversely  for 
the  period  during  which  the  statute  of  limitations  against  any  action 
for  possession  has  run,  has  good  title.  Baker  v.  Oakwood,  123  N.  Y. 
16,  25  N.  E.  312,  ID  L.  R.  A.  387. 

It  follows,  therefore,  that  the  judgment  should  be  affirmed,  with 
costs.    All  concur. 
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In  re  FISHER. 
(Supreme  Court,  Appellate  DivlBlon.  First  Department    April  8, 1901) 

1.  Wiu«— Gerebal  Leoaoies—Executobs— Commissions. 

A  will  bequeathed  such  contents  as  should  be  In  a  box  in  a  safe  deposit 
company  at  the  time  of  testator's  decease  to  several  persona  In  specified 
proportions.  At  testator's  death  the  box  contained  stoclcs,  bonds,  and  life 
insurance  policies.  The  securities  were  of  different  value,  and  could  not 
hare  been  divided  into  the  designated  proportions.  Held,  that  the  legacy 
was  not  a  specific,  but  a  general,  one,  and  in  carrying  out  its  terms  the 
executor  was  required  to  make  a  sale  of  the  property,  and  for  so  doing 
was  entitled  to  bis  conuuissiona. 

2.  Same— Payment  of  Commissions. 

Legacies  of  property,  bequeathed  to  be  divided  among  certain  persons, 
which  it  Is  necessary  to  sell  in  order  to  make  the  required  division,  should 
bear  their  proportion  of  the  commissions  Incurred  In  administering  the 
entire  estate. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Chester 
Irving  Fisher  as  executor  of  the  last  will  and  testament  of  Herman  C. 
Fisher,  deceased.  From  a  decree  of  the  Surrogate's  Court  fixing  his 
compensation,  the  executor  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  O'BRIEN,  IN- 
GRAHAM,  and  LAUGHLIN,  JJ. 

Isaac  L.  Miller,  for  appellant. 
Charles  J.  Breck,  for  respondent 

HATCH,  J.  The  surrogate  disallowed  commissions  to  the  executor 
on  the  principal  and  income  received  upon  the  securities  bequeathed  by 
the  testator  under  the  second  paragraph  of  his  will,  which  reads  as  fol- 
lows, to  wit: 

"Second.  I  give  and  bequeath  the  contents  that  shall  be  in  my  box  in  the 
Safe  Deposit  Company  of  New  York,  now  situated  at  146  Broadway,  New 
Tork,  comer  of  Liberty  Street  in  said  City,  at  the  time  of  my  decease,  to  the 
following  named  persons  and  in  the  following'  proportions,  viz.:  Two- 
twelfths  thereof  to  Mary  Jane  Clarke,  sister  of  my  late  wife,  Eliza  McEle 
Fisher,  one-twelfth  part  thereof  to  each  of  the  daughters  of  said  Mary  Jane 
Clarke,  viz. :  Mrs.  Nellie  Keys  and  Mrs.  Fanuie  Mcrrifleld ;  one-twelfth 
thereof  to  each  of  the  daughters  of  the  late  Margaret  Ann  Young,  viz. :  Mrs. 
Ekiith  Young  Shaw,  Mrs.  Susan  Young  Cochran,  Mrs.  Helen  Young  Maxwell, 
Mrs.  Margaret  Young  Dutcher,  Josephine  Young,  Grace  Young,  Mable  Young 
and  Elsie  Young." 

The  articles  contained  in  the  box  mentioned  consisted  of  shares  of 
stock  in  various  corporations,  bonds  and  mortgages  upon  property  lo- 
cated in  the  states  of  Nebraska  and  Missouri,  railroad  bonds  in  vari- 
ous portions  of  the  United  States,  corporate  bonds,  many  of  which 
were  upon  property  located  in  the  city  of  New  York,  and  life  insurance 
policies  upon  the  life  of  deceased  of  the  face  value  of  $3,000,  but  which 
subsequently  sold  for  $4,382.48.    This  personal  property,  together 

T  2.  See  E:xecutor8  and  Administrators,  vol.  22,  Cent  Dig.  i  2102. 
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with  a  few  articles  of  household  furniture,  which  was  directed  to  be 
divided  among  the  same  persons,  was  appraised  at  $101,058.23,  and 
was  sold  by  tne  executor  for  $103,370.08;  and  the  amount  received 
from  this  sale  he  divided  among  the  various  legatees,  as  directed  by  the 
terms  of  the  will.  The  residuary  estate  was  given  to  the  testator's 
son,  and  he  contends  that  the  executor  has  no  right  to  consider  the 
amount  received  from  the  sale  of  the  personal  property  above  described 
as  a  part  of  the  general  estate;  that  those  were  specified  legacies; 
and  that  the  executor  is  not  entitled  to  a  commission  thereon.  The 
executor,  on  the  other  hand,  contended  that  he  could  make  no  equitable 
division  of  this  property  without  converting  the  same  into  cash,  and 
that  therefore  he  should  be  entitled  to  commissions  upon  the  same. 
The  Surrogate's  Court  held  that  the  property  bequeathed  in  the  second 
clause  of  the  will  was  all  specific  bequests,  and  that  the  executor  was 
entitled  to  no  commissions  thereon.  From  the  decree  so  entered,  this 
appeal  is  taken. 

It  may  be  conceded  that,  if  this  provision  of  the  will  be  construed  as 
making  specific  bequests,  the  executor  is  not  entitled  to  commissions 
for  making  delivery  of  the  specific  thing  bequeathed.  Schenck  v. 
Dart,  22  N.  Y.  420.  Nor  would  this  rule  be  changed,  even  though  the 
legatees,  by  agreement  among  themselves,  directed  the  executor  to  sell 
the  same  and  divide  the  proceeds.  It  might  be  that  under  such  cir- 
cumstances the  executor  could  exact  and  enforce  compensation  for  his 
services  against  the  legatees,  but  his  'act  in  making  sale  of  property 
specifically  bequeathed,  and  distributing  the  proceeds,  would  not  create 
any  right  to  commissions,  or  make  this  estate  liable  for  his  services. 
Collier  v.  Munn,  41  N.  Y.  143.  The  executor's  right  to  commissions 
upon  this  portion  of  the  estate  must  therefore  depend  upon  the  nature 
of  the  bequest.  In  Crawford  v.  McCarthy,  159  N.  Y.  514,  54  N.  E. 
277,  the  Court  of  Appeals,  through  Judge  Haight,  defined  the  several 
classes  of  legacies  in  this  language : 

"A  general  legacy  Is  a  gift  of  personal  pr(^>ert7  by  a  last  will  and  testament, 
not  amounting  to  a  bequest  of  a  particular  tblng  or  money,  or  of  a  particular 
fnnd  designated  from  all  pthers  of  tbe  same  kind.  A  specific  legacy  is  a  be- 
quest of  a  specified  part  of  a  testator's  personal  estate  dlstlnguisbed  from  all 
others  of  the  same  kind.  A  demonstratlTe  legacy  Is  a  bequest  of  a  certain  sum 
of  money,  stock  or  the  like,  payable  out  of  a  particular  fnnd  or  security.  For 
example,  tbe  bequest  to  an  Individual  of  the  sum  of  |1,600  Is  a  general  legacy. 
A  bequest  to  an  Individual  of  the  proceeds  of  a  bond  and  mortgage,  particularly 
describing  it,  is  a  specific  legacy.  A  bequest  of  tbe  sum  of  $1,500  payable  out 
of  tbe  proceeds  of  a  specified  bond  and  mortgage,  is  a  demonstrative  legacy. 
A  demonstrative  legacy  partakes  of  tbe  nature  of  a  general  legacy  by  be- 
queathing a  specified  amount,  and  also  of  the  nature  of  a  specific  legacy,  by 
pointing  out  the  fund  from  which  tbe  payment  is  to  be  made,  but  differs  from 
a  specific  legacy  in  the  particular  that,  if  the  fnnd  pointed  out  for  tbe  pay- 
ment of  tbe  legacy  fails,  resort  may  be  had  to  tbe  general  assets  of  tbe  estate." 

By  the  terms  of  the  clause  of  the  will  above  quoted,  the  property 
in  the  box  is  required  to  be  divided  into  twelfths;  two  shares  to  go 
to  one  person,  and  one  to  each  of  the  other  persons  named  therein. 
The  securities  which  were  found  in  the  box  were  unequal  in  value.  No 
particular  security  was  bequeathed  to  a  particular  person.  Each  took 
a  twelfth  share  in  the  whole,  and  it  is  evident  that  no  one  of  the  legatees 
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could  have  been  compelled  to  take  a  particular  part  of  the  property  as 
his  share.     There  was  therefore  impossibility  of  distribution  of  the 
specific  property  into  twelfths   for  the  purposes  of  delivery  to  the 
respective  legatees.    The  bequest  is  specific  as  to  the  property  be- 
queathed, but  it  was  not  specific  as  to  the  particular  property  to  be  de- 
livered to  a  particular  legatee;  nor  could  it  be  made  such  by  any  di- 
vision into  twelfths,  which  the  will  commanded  should  be  done.    The 
bequest  partakes  more  nearly  of  a  general  and  also  of  a  demonstrative 
legacy  than  of  a  specific  legacy.    The  interest  bequeathed  is  certain  and 
specific,  but  the  necessity  of  the  case  required  it  to  be  paid  from  partic- 
ular property  not  separated  into  parts  or  bequeathed  as  such.     The 
intention  of  the  testator  is  clear  to  give  two-twelfths  of  the  property  to 
one  person,  and  the  remaining  ten-twelfths  to  the  others.     As  the  na- 
ture of  the  property  bequeathed  and  the  character  of  the  bequest  re- 
quired its  conversion  into  money  before  the  distribution  could  be  made, 
it  certainly  does  not  answer  the  definition  of  a  specific  legacy.    In  the 
fulfillment  of  this  provision  of  the  will  the  executor  was  required  to 
make  distribution  in  accordance  with  its  terms,  as  well  as  of  tiie  prop- 
erty bequeathed  in  the  other  clauses  of  the  will.    When,  for  the  pur- 
pose of  carrying  out  the  terms  of  the  will,  he  was  required  to  make  sale 
of  the  property  in  order  to  make  distribution  of  the  specified  amounts 
to  which  each  legatee  was  entitled,  he  was  performing  an  executorial 
function  of  precisely  the  same  character  as  he  was  called  upon  to  per- 
form in  making  distribution  under  the  residuary  clause ;  and  we  have 
no  doubt  that,  had  the  executor  refused  to  make  sale  of  this  property 
and  distribute  the  proceeds  as  required,  he  could  have  been  compelled 
to  perform  the  same,  as  it  became  a  duty  imposed  upon  him  when  he 
qualified  as  executor  under  the  will.    An  act  which  the  executor  could 
be  compelled  to  perform  must  be  an  executorial  act,  and  in  the  perform- 
ance of  it  he  becomes  entitled  to  be  paid  commissions.    The  testator  must 
be  presumed  to  have  known  the  nature  and  character  of  the  securities 
which  were  in  the  box,  and  must  also  have  known  that  they  could  not 
be  specifically  distributed  in  twelfths,  as  they  were  in  their  nature  un- 
equal in  value.     Consequently  we  do  not  see  how  an  intent  can  be  im- 
puted to  make  a  legacy  specific  of  particular  property,  when,  in  the  na- 
ture of  things,  it  was  impossible  to  be  delivered  as  such,  and,  in  order 
to  give  to  the  legatee  the  interest  which  was  bequeathed,  a  conversion 
of  the  property  into  money  became  necessary.    These  views  lead  us 
to  the  conclusion  that  the  legacy  was  general  in  its  character,  and  that 
in  carrying  out  the  terms  of  the  will  the  executor  was  required  to  sell 
the  property  and  make  distribution  of  the  proceeds  as  money  interests. 
It  does  not  follow,  however,  from  this  view,  that  the  commissions  are 
to  be  paid  from  the  residuary  estate  alone.    The  property  bequeathed 
by  this  provision  of  the  will  is  required  to  bear  its  proportion  of  the 
commissions  incurred  in  administering  the  entire  estate. 

It  follows  tliat  the  decree  of  the  surrogate  should  be  reversed,  with 
costs  to  the  executor,  payable  out  of  the  estate,  and  the  accounts  of  the 
executor  should  be  settled  by  an  added  allowance  to  him  of  commis- 
sions tipon  the  property  bequeathed  by  the  second  clause  of  the  will. 
.A.1I  concur. 
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ODLLINAN,  State  Com'r  of  Excise,,  v.  ROBPHUBO  et  aL 
'.Supreme  Court,  Appellate  Division,  First  Department    April  8, 19C 

1.  InroxioATiRO  Liqxtobs— Sunday  Sams— Actions  ow  Bokd— Bvidkkci 
In  an  action  on  a  Uquor  dealer's  bond,  the  breach  alleged  being  ! 
sales  In  prohibited  Quantities,  evidence  held  insufficient  to  establl 
defense  that  the  liquor  was  served  to  guests  with  meals. 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Patrick  W.  Cullinan,  as  State  Commissioner  of  I 
against  Ernest  Rorphuro  and  the  Fidelity  &  Casualty  Compj 
New  York.  From  a  Judgment  for  defendants,  and  from  an  ore 
nying  a  new  trial,  plaintiff  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHL,IN, 
TERSON,  O'BRIEN,  and  LAUGHLIN,  JJ. 

H.  H.  Kellogg,  for  appellant 
A.  Gruber,  for  respondents. 

PATTERSON,  J.  This  action  was  brought  on  a  bond  given 
section  i8  of  the  liquor  tax  law  (Heydecker's  Gen.  Laws,  p.  2 
29),  and  to  recover  for  the  breach  of  its  condition.  At  the  fa- 
defendant  had  a  verdict,  and  from  the  judgment  entered  thereo 
from  an  order  denying  a  motion  for  a  new  trial,  the  plaintiff  h 
pealed. 

It  was  proven  on  the  trial  that  in  August  and  September,  ig( 
defendant  Ernest  Rorphuro  was  the  proprietor  of  premises  Nos 
2837,  and  2839  Broadway,  in  the  borough  of  Manhattan,  in  tlie 
New  York,  upon  which  liquor  was  sold.  He  was  the  holder  of  a 
tax  certificate  issued  pursuant  to  the  liquor  tax  law.  Upon  t 
plication  for  the  certificate,  he  had  furnished  a  bond  executed  b 
self  and  the  defendant  the  Fidelity  &  Casualty  Company.  The 
tion  of  the  bond  was  that  Rorphuro,  the  principal,  would  not  ' 
or  permit  any  gambling  to  be  done  in  the  place  designated  by  tl 
uor  Tax  Certificate  in  which  the  traffic  in  liquors  is  to  be  carri 
or  in  any  yard,  booth,  garden  or  any  other  place  appertaining  1 
or  connected  therewith,  or  suffer  or  permit  such  premises  to  I 
disorderly  and  will  not  violate  any  of  the  provisions  of  the  Liqu< 
Law,  or  any  act  amendatory  thereof  or  supplementary  thereto." 

The  plaintiff  places  his  right  to  recover  upon  alleged  breaches 
condition  of  the  bond ;  claiming,  among  other  things,  first,  tha 
Sunday,  August  12,  1900,  Rorphuro,  at  the  said  premises,  by  h 
his  agents,  servants,  and  bartenders,  trafficked  in  liquors  by 
them  in  quantities  less  than  five  wine  gallons,  to  persons  name< 
second,  char^ring  four  violations  of  the  liquor  tax  law,  consis' 
the  sale  of  hquor  in  prohibited  quantities  to  two  persons  nan 
four  separate  and  distinct  times,  on  Sunday,  September  9,  1900 
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defendants  answered  separately,  but  each  seeks  to  avoid  the  effect 
of  the  allegations  of  the  complaint  respecting  the  breaches  of  the  con- 
dition of  3ie  bond  by  setting  forth  that  Rorphuro  was  the  proprie- 
tor of  a  hotel ;  that  the  premises  named  in  the  complaint  were  used 
as  a  hotel,  and  that  Rorphuro  had  complied  with  all  the  requirements 
of  the  liquor  tax  law,  and  had  the  right,  at  the  times  mentioned  in  the 
complaint,  to  sell  and  dispose  of  liquor  on  the  premises  on  Sundays 
to  guests  frequenting  the  same,  such  sales  being  in  connection  with 
meals  then  and  there  served  such  guests ;  and  further  claiming  that  if 
liquors  were  sold,  as  alleged  in  the  complaint,  the  same  were  furnished 
and  sold  in  connection  with  meals  then  ordered,  and  which  the  de- 
fendant Rorphuro  had  the  legal  right  to  do. 

It  is  not  to  be  questioned  that  liquor  was  sold  for  consumption  on 
the  premises  to  the  persons  named  in  the  complaint  on  the  specific 
Sundays  mentioned  therein.  The  defendants  seek  to  avail  themselves 
of  the  right  accorded  by  the  liquor  tax  law  to  the  proprietor  of  a  hotel 
to  sell  Kquor  on  the  premises  to  guests  who  are  furnished  at  the  same 
time  with  meals,  and  the  plaintiff  earnestly  insisted  on  the  trial  that 
the  burden  of  proof  was  upon  the  defendant  Rorphuro  to  show  such 
a  situation  of  the  building  in  which  he  carried  on  his  liquor  traffic  as 
constituted  a  full  compliance  with  all  the  requirements  of  the  liquor 
tax  law  as  to  what  is  to  be  regarded  as  a  hotel,  within  the  meaning 
of  that  law,  and  that  Rorphuro  had  failed  to  do  so,  and  hence  a  verdict 
should  have  been  directed  for  the  plaintiff. 

We  do  not  consider  it  necessary  on  the  present  appeal  to  pass  upon 
the  sufficiency  of  the  evidence  to  show  strictly  or  substantially  that 
Rorphuro's  premises  came  within  the  description  of  a  hotel,  within  the 
definition  or  requirement  of  the  liquor  tax  law.    We  will  assume  that  it 
is  sufficient,  and  that  Rorphuro  had  the  right  of  a  hotel  keeper  to  sell 
liquor  to  his  guests,  if  it  were  shown  that  he  had  actually  and  in  good 
faith  supplied  to  bona  fide  guests  liquor  with  their  meals  on  the  Sun- 
days referred  to,  or  if  there  were  evidence  to  authorize  a  verdict  for 
the  defendant  upon  that  subject.    There  was  a  conflict  as  to  what  hap- 
pened on  the  premises  on  Sunday,  August  12,  1900.    The  state  of  the 
record  is  such  that  as  to  that  particular  day  there  was  an  issue  for  the 
jury  to  settle ;  but  as  to  September  9,  i960,  there  is  no  evidence  con- 
tradictory of  that  of  McPhillips  and  Fisher  as  to  the  sale  of  liquor  to 
them  on  each  of  the  four  separate  times  on  that  day  on  which  they 
drank  liquor  on  the  premises.    Even  if  it  may  be  said  that  in  some  gen- 
eral wray  there  was  te'stimony  to  indicate,  by  a  very  strained  inference, 
that  there  must  have  been  something  furnished  to  those  two  men  to 
eat  at  the  times  they  bought  liquor  on  that  day,  it  is  so  vague,  general, 
and  inconclusive  that  a  verdict  based  upon  it  should  be  set  aside  as 
being-  against  the  weight  of  positive  evidence  unimpeached  and  in 
reality    uncontradicted.    The  persons  to  whom  liquor  was  sold  on 
September  9th  (McPhillips  and  Fisher)  were  excise  agents,  but  they  are 
not  to  be  ranged  in  the  same  category  of  witnesses  as  persons  hired  to 
procure  evidence,  nor  even  as  detectives.    Cullinan  v.  Trolley  Club, 
65  App.  Div.  202,  72  N.  Y.  Supp.  629;   People  ex  rel.  Simermyer  v. 
Roosevelt,  2  App.  Div.  498,  37  N.  Y.  Supp.  1083.    Here  the  great  pre- 
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ponderance  of  testimony  is  that  on  each  of  the  four  occasions  on  which 
McPhillips  and  Fisher  bought,  paid  for,  and  drank  liquor  on  the  prem- 
ises of  Rorphuro  on  September  9,  1900,  they  not  only  did  not  order, 
did  not  pay  for,  and  did  not  eat,  but  they  were  not  served  with,  a 
meal  or  with  food,  although  there  is  some  testimony  of  a  circulating 
sandwich  being  passed  around  the  room  in  which  they  sat    The  testi- 
mony of  McPhillips  and  Fisher  is  positive  and  direct    The  testimony 
relied  upon  by  the  defendants  to  show  that  on  the  9th  of  September, 
1900,  McPhillips  and  Fisher  were  served  with  a  meal,  is  really  value- 
less.   Rorphuro  says,  speaking  generally,  that  he  knew  McPhillips, 
and  that  he  had  seen  him  on  the  premises:   that  he  was  there  every 
Sunday  himself,  and  there  were  no  violations  of  the  liquor  law.    But 
he  said  he  was  not  able  to  tell  the  day  or  the  month  when  he  saw  Mc- 
Phillips and  Fisher  on  the  premises.    Lehmeyer,  a  policeman,  swears 
that  he  was  at  the  premises  every  Sunday  in  July,  August,  and  Septem- 
ber, 1900;  he  saw  people  drinking  tliere;  and  that  they  always  had 
articles  of  food  in  every  case — that  is,  those  who  were  within  his  sight 
He  says  that  on  a  Sunday,  either  in  July,  August,  or  September — it 
might  have  been  in  August  or  September,  he  did  not  know  which — 
he  saw  McPhillips  and  a  man  with  him,  and  they  were  drinking.     He 
did  not  remember  what  they  ordered  or  what  they  had,  but  it  was  some 
food;   and  then  he  remembered  that  he  thought  it  was  some  roast 
ham,  or  something  like  that.    The  testimony  of  Powers,  a  witness  on 
behalf  of  the  defendants,  amounts  to  nothing,  except  that  he  saw 
McPhillips  on  the  premises  once,  and  that  was  a  Sunday,  and  that  there 
was  something  on  the  table  before  him,  which  the  witness  thought  was 
roast  ham.    The  testimony  of  Brew,  another  witness  for  the  defend- 
ants, seems  to  relate,  not  to  McPhillips  and  Fisher,  but  to  the  men 
whom  it  was  claimed  were  served  with  liquor  on  the  premises  on  Au- 
gust 12,  1900. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event 

McLaughlin  and  LAUGHLIN,  JJ.,  concur. 

O'BRIEN,  J.  I  dissent.  The  majority  of  the  court  rest  their  de- 
cision upon  the  weight  to  be  given  to  the  evidence  of  McPhillips  and 
Fisher  as  to  the  sale  of  liquor  to  them  on  September  9,  1900.  It  is  said 
that  the  verdict  should  be  set  aside  because  it  is  against  the  weight  of 
their  positive  evidence,  "unimpeached"  and  "uncontradicted."  This 
characterization  does  not  seem  to  me  to  be  borne  out  by  the  facts,  and 
it  is  predicated  upon  the  proposition  that,  because  they  were  excise 
agents,  they  "are  not  to  be  ranged  in  the  same  category  of  witnesses 
as  persons  hired  to  procure  evidence,  nor  even  as  detectives."  I  am 
aware  that  the  court  has  so  stated  in  the  two  cases  referred  to  in  the 
opinion,  but  upon  reflection  I  am  not  prepared  to  assent  to  this  vie\y. 
These  men,  as  the  evidence  shows,  were  employed  by  the  state,  and 
were  actively  engaged  in  an  attempt  to  find  the  evidence  upon  which 
they  could  break  Rorphuro's  license ;  and  their  interest  and  zeal  in 
this  direction  are  abundantly  established  by  this  record,  because,  apart 
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from  their  former  attempts,  it  appears  that  on  this  particular  date  they 
endeavored  on  four  separate  occasions  to  tempt  Rorphuro,  by  ordering 
liquor  without  a  meal,  to  violate  the  law.    These  witnesses  do  not  rely 
at  all  upon  any  violation  observed  with  respect  to  selling  liquor  without 
meals  to  others  on  that  day,  but,  taking  their  evidence  at  its  best,  they 
would  have  the  jury  believe  that  they  had  succeeded  after  four  at- 
tempts in  obtaining  liquor  on  that  Sunday  without  some  food  being 
served  at  the  same  time.    To  say  that  this  evidence  is  to  be  accepted 
without  question,  and  is  to  be  characterized  as  unimpeachable,  is  going 
further  on  the  subject  of  credibility  to  be  given  to  such  evidence  than 
any  other  authority  to  which  my  attention  has  ever  been  called.    If 
the  case  stood  upon  their  uncontradicted  evidence,  I  still  think  there 
would  be  a  question  for  the  jury,  because  the  animus  of  the  witnesses, 
their  undoubted  interest  in  the  quest  which  they  were  making,  theh 
manifest  desire  to  obtain  the  evidence,  and  the  persistency  with  which 
they  continued  upon  the  four  occasions  to  tempt  the  waiters  to  furnish 
them  with  liquor  without  food,  left  the  question  of  their  credibility, 
it  seems  to  me,  one  of  fact  for  the  jury.    We  have,  however,  as  against 
their  evidence,  that  given  by  the  proprietor,  the  policeman,  and  others, 
on  behalf  of  the  owner  of  the  hotel,  which  contradicts  the  statements  of 
these  two  witnesses  as  to  the  alleged  violations  of  that  law  on  that  day. 
This  man  Rorphuro,  against  whom  and  his  bondsman  it  is  endeav- 
ored to  recover  the  penalty  of  the  bond  because  of  a  breach  of  its 
condition,  held  a  hotel  license ;  and  he  had,  therefore,  the  right,  when 
serving  food,  to  supply  guests  with  drinks.    This  place  of  Rorphuro's 
was  a  resort  patronized  by  the  general  public,  and  principally  by  per-- 
sons  of  moderate  means.     They  are  as  much  entitled  to  have  a  drink 
served  with  their  meals  or  with  food,  as  the  patrons  of  our  larger  hotels 
or  clubs.    The  zeal  and  persistency  of  these  agents  in  tempting  this 
hotel  keeper  on  four  separate  occasions,  if  their  testimony  is  to  be  be- 
lieved, to  violate  the  law,  displays  a  special  interest  in  establishing  a 
violation  in  this  place,  and  their  credibility  was  properly  submitted  to 
the  jury.    Therefore  I  do  not  think  that  the  verdict  is  against  the 
weight  of  evidence,  and,  there  being  peculiarly  a  question  of  fact  for 
the  jury,  to  be  resolved  upon  their  view  of  the  credibility  to  be  attached 
to  the  testimony  of  the  respective  witnesses,  we  should  not  interfere 
with  the  verdict ;  and  the  judgment  accordingly  should  be  affirmed. 

VAN  BRUNT,  P.  J.,  concurs. 


Digitized  by  LjOOQ  IC 


574  87  NEW  YORK  SUPPLEMENT  (Sup.   Ct 

•nd  121  New  York  State  Reporter 

HART  T.  L.  D.  GARRETT  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    April  8, 1904.) 

L  Bbokebs— AoBEEHKNT  TO  PAT  Pabt  ot  Cohhissiohs— Patmekt  whzs  Due. 
Defendants  agreed  to  pay  plaintiff  one-flfth  of  any  profits  which  "we 
may  realize"  from  sale  of  any  insmrance  company  to  any  one  plaintiff 
might  Introduce;  said  payment  to  be  made  "as  soon  as  we  receive  com- 
pensation or  commission.  If  paid  to  us  by  note,  or  otherwise,  dne  at  a 
future  time,  we  agree  to  pay  your  share  In  cash,  less  the  asnal  bank  dis- 
count" Eeld,  that  as  to  the  part  of  defendants'  compensation  which, 
under  the  agreement  in  regard  to  sale,  was  to  be  retained  by  the  purchaser 
for  three  years  as  security  that  a  certain  amonnt  would  be  realized  out 
of  assets  of  the  company  sold,  plaintiff  could  not  recover  till  defendants' 
receipt  thereof  was  no  longer  contingent 

2.  CONTBACra— AOBKBMENT  AS  TO  AmOVST  DuE — EviniNCE. 

Defendants  contracted  to  pay  plaintiff  one-fifth  of  any  profits  they 
should  realize  out  of  a  sale,  as  soon  as  it  should  be  received.  An  Indorse- 
ment thereon,  signed  by  the  parties,  recited  the  receipt  on  the  "within 
contract"  of  $6,500 ;  "the  balance  under  this  contract  If  any  found  to  be 
due,"  to  be  determined  and  paid  within  a  certain  time.  Held,  that  the  In- 
dorsem^t  was  proof  that  no  previous  binding  agreement  had  been  made 
that  $15,U00  was  the  amount  due  plaintiff  on  the  contract 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Arthur  W.  Hart  against  the  L.  D.  Garrett  Company  to 
recover  a  proportionate  share  of  broker's  commissions  under  a  con- 
tract. From  a  judgment  on  a  verdict  for  plaintiff,  and  from  an  order 
■  denying  a  motion  for  a  new  trial,  defendant  appeals.     Reversed. 

See  84  N.  Y.  Supp.  774. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Lewis  L.  Delafield,  for  appellant 
William  B.  Ellison,  for  respondent 

PATTERSON,  J.  The  real  question  involved  in  this  case  relates 
to  the  plaintiff's  right  to  maintain  this  action  at  the  time  it  was  insti- 
tuted ;  and  I  am  of  the  opinion  that  it  was  prematurely  brought,  and 
that,  under  the  contract  made  by  him  with  the  defendant,  and  under 
the  evidence  appearing  in  the  record,  although  he  may  be  entitled  to 
recover  in  another  action,  as  the  facts  may  be  made  to  appear  here- 
after, no  cause  of  action  existed  when  this  suit  was  brought  The 
solution  of  the  question  depends  largely,  if  not  altogether,  upon  Hie 
construction  of  written  instruments.  The  facts  are  simple.  The 
defendant  is  a  corporation  which  seems  to  have  been  engaged  in  the 
business,  among  other  things,  of  buying  and  selling  insurance  stocks. 
On  March  8,  1900,  it  entered  into  a  contract  with  the  plaintiff  in  the 
following  words: 

"In  consideration  of  One  dollar  and  services  to  be  performed  by  yon,  as 
hereinafter  stated,  we  hereby  agree  to  pay  you  one-flftb  of  any  profits  (after 
deducting  all  expenses)  which  we  may  realize  from  the  sale  of  any  insurance 
company  or  the  sale  of  any  insurance  company  stock  to  any  person,  persons, 
corporation  or  their  managers  that  you  may  name  or  Introdace  to  oa  or  our 
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representative  or  flrm,  within  thirty  days  from  this  date.  The  said  pajment 
of  one-flfth  to  be  made  to  you  as  soon  as  we  receive  our  compensation  or  com- 
mission. If  paid  to  us  by  note,  or  otherwise,  due  at  any  future  time,  we  agree 
to  pay  your  share  in  cash,  less  the  usual  bank  discount  This  letter  signed  In 
duplicate  and  made  a  contract,  all  names  of  persons  or  companies  to  be  noted 
on  the  back  of  this  contract  for  Identification." 

Under  this  contract,  the  plaintiff  introduced  to  the  defendant  the 
manager  of  the  London  &  Lancashire  Fire  Insurance  Company,  and 
an  arrangement  was  made  by  which  that  company  purchased  the  stock 
of  the  Orient  Fire  Insurance  Company  of  Hartford,  Conn.,  and  out  of 
this  transaction  the  defendant  was  entitled  nominally  to  a  fee  or  profit, 
or  compensation,  as  it  may  be  called,  of  $143,000.  It  is  proven  that 
of  this  some  $77,000  was  paid  to  the  defendant,  but  it  is  admitted  that 
from  that  last-mentioned  amount  the  sum  of  $62,500  is  to  be  deducted 
as  expenses  of  the  defendant.  It  is  unnecessary  to  inquire  into  the 
details  of  those  expenses,  because  the  plaintiff  testified  that  he  knew 
that  amount  was  to  be  allowed  for  expenses,  and  that  the  defendant 
must  be  credited  therewith.  In  the  arrangement  that  was  made  for 
the  purchase  by  the  London  &  Lancashire  Fire  Insurance  Company 
of  the  Orient  Fire  Insurance  Company  stock,  it  was  required  by  the 
purchaser  that  $65,000  of  the  $143,000  to  go  to  the  defendant  should  be 
retained  by  the  purchaser  for  three  years  as  security  or  a  guaranty 
that  certain  assets  of  the  Orient  Company  would  bring  the  sum  of 
$287,000,  and  certain  other  assets  $118,000,  within  that  time;  and  this 
$65,000  was  to  be  retained  from  the  purchase  money  and  kept  in  the 
hands  of  the  purchaser  until  the  expiration  of  the  three  years  men- 
tioned. 

It  is  to  be  observed  that,  in  the  contract  made  between  the  plaintiff 
and  the  defendant,  nothing  whatever  is  said  or  suggested  as  to  terms 
upon  which  contracts  might  be  made  by  the  defendant  with  purchasers. 
That  was  a  matter  resting  entirely  within  the  discretion  of  the  defend- 
ant All  that  the  plaintiff  was  entitled  to  was  one-fifth  of  profits  real- 
ized and  received  by  the  defendant,  either  actually  in  cash,  or,  if  paid  by 
note  or  otherwise  due  at  a  future  time,  the  plaintiff  was  to  receive  his 
share  in  cash,  less  bank  discount.  The  proper  construction  of  this  con- 
tract is  obvious.  That  to  which  the  plaintiff  was  entitled  was  one-fifth 
of  what  was  actually  realized  and  received  by  the  defendant,  either  in 
the  way  of  payment,  or  something  that  was  equivalent  to  payment,  and 
which  could  be  realized  upon.  There  was  no  limitation  in  this  contract 
upon  the  right  of  the  defendant  to  provide  for  contingent  compensation, 
or  to  contract  with  the  purchaser  that  part  of  the  moijey  to  which  it  (the 
.defendant)  would  be  entitled  should  be  deferred  in  payment  or  should 
be  contingently  or  conditionally  payable.  Here  nothing  was  received 
except  the  $77,000,  from  which  the  expenses  were  to  be  deducted,  and 
the  rest  remained  unpaid,  unrealized,  and  unreceived;  and  the  plain- 
tiff's rig^ht  to  payment  was  limited  to  his  share  of  what  was  actually 
realized  and  received  or  came  into  the  possession  of  the  defendant. 
The  plaintiff  was  paid  $6,500.  He  brought  this  suit  to  recover,  in 
addition  thereto,  the  sum  olE  $21,000;  placing  his  claim  upon  the  theory 
that  the  defendant  made  and  realized  a  profit  of  $143,000,  and  that, 
as  a  consequence,  he  was  entitled  to  one-fifth  of  that  amount.     The 
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verdict  of  the  jury  was  for  $9,000,  which  endently  was  based  upon 
the  idea  that  $143,000,  less  the  $62,500  expenses,  had  actually  t«en 
realized  by  the  defendant.  It  is  claimed  by  the  plaintiff  that  there 
is  evidence  which  shows  that  he  and  the  president  of  the  defendant  con- 
strued the  contract  for  themselves,  and  that  the  defendant's  president 
admitted  before  the  action  was  brought  that  there  was  a  sum  of  $15,- 
000,  at  least,  due  to  the  plaintiff  on  the  contract;  and  that  that  evi- 
dence is  controlling  and  entitled  the  plaintiff  to  a  verdict.  The  plain- 
tiff did  testify  that  he  had  a  conversation  with  Mr.  Garrett,  the  presi- 
dent of  the  defendant,  in  which  it  was  stated  that  certain  amounts  of 
money  were  received  from  the  London  &  Lancashire  Fire  Insurance 
Company,  and  that  the  defendant's  president  agreed  to  pay  to  Mr. 
Hart  the  sum  of  $13,000  in  cash,  and  to  give  him  a  mortgage  for 
$1,500,  and  the  plaintiff  swears  that  he  accepted  that  proposition. 
But  this  conversation  was  prior  to  June  25,  1900,  on  which  date  a  new, 
or  modification  of  the  old,  agreement  was  made  between  the  plaintiff 
and  the  defendant.  There  can  be  no  mistake  about  the  nature  of  the 
transaction  that  took  place  on  the  25th  of  June,  1900,  because  it  is 
specifically  alleged  in  the  complaint  as  a  new  agreement  On  that  day 
the  plaintiff  was  paid  $6,500,  and  upon  receiving  that  money  he  and 
the  defendant,  by  its  president,  signed  an  instrument  in  the  following 
words : 

"Received  upon  within  contract  the  sum  of  Biz  Thousand  and  Fire  hundred 
Dollars  ($6,500).  The  balance  under  this  contract.  If  any  found  to  be  due, 
shall  be  determined  and  paid  to  the  within  named  A.  W.  Hart  within  (90)  ninety 
days  from  the  date  hereof  by  said  L.  D.  Garrett  Co.,  the  said  A.  W.  Hart  re- 
serving all  his  rights  under  this  contract" 

That  new  agreement  was  indorsed  upon  the  first-mentioned  instru- 
ment It  is  evident  from  this  that  no  previous  binding  arrangement 
or  agreement  as  to  what  was  due  or  owing  or  payable  by  the  defend- 
ant to  the  plaintiff  had  been  made.  The  balance  under  the  contract, 
if  any  were  found  to  be  due,  was  to  be  determined  and  paid  within 
90  days.  The  original  contract  was  preserved.  No  change  or  alter- 
ation whatever  was  made  in  the  terms  with  respect  to  the  plaintiff  be- 
ing entitled  to  anything  until  it  was  realized  or  received  by  the  de- 
fendant It  left  the  parties,  with  reference  to  that,  just  where  they 
were;  and  there  is  nothing  to  show  that  anything  was  done  as  to  the 
determination  within  90  days,  after  the  signing  of  the  modification  of 
the  contract,  of  what  was  due  to  the  plaintiff. 

It  seems  to  me,  therefore,  that  the  action  was  prematurely  brought, 
and  that  the  judgment  and  order  should  be  reversed,  and  a  new  trial 
o>  dered,  with  costs  to  appellant  to  abide  the  event    All  concur. 


Digitized  by  LjOOQ  IC 


Sup.   Ct.)  CORBET  7.  MANHATTAN  BBA8S  CO.  677 

CORBET  V.  MANHATTAN  BRASS  CO. 
(Supreme  Conrt,  Appellate  Division,  First  Department    April  8, 1904.) 

L  COXTBACTft— ABSIOHICXNT    of    Patent— BOTAITIM—CONBTBDCTION    OF    Cow- 
TBACT. 

A  contract  between  the  Inventor  of  a  bicycle  lamp  and  a  manufacturer 
provided  that  tbe  latter  should  manufncture  the  lamps  under  an  assign- 
ment of  the  patent,  and  that  the  royalties  should  not  in  any  year  net  tbe 
inventor  less  than  $500,  and  that  iu  tbe  event  of  their  netting  him  less, 
or  on  discontinuance  of  manufacture,  tbe  manufacturer  should  reassign 
the  patents.  Held,  that  the  manufacturer  could  not  abandon  tbe  manu- 
facture and  sale  of  a  suflScient  number  of  tbe  lamps  to  produce  tbe  royalty 
at  tbe  rate  specified,  and,  by  tendering  the  plalutitT  the  specified  minimum 
royalty,  hold  the  patents,  and  prevent  plaintiff  from  placing  his  invention 
on  the  martlet 

2.  Sake— CONSTBUCTION— MiRIHUH  Rotaltt. 

It  was  agreed  that  the  failure  of  tbe  manufacturer  to  pay  tbe  minimum 
royalty  on  discontinuance  of  manufacture  or  sale  should  not  relieve  it 
from  payment  of  such  royalties  as  might  be  dne  at  tbe  time  of  tbe  reassign- 
ment of  the  patent  Held,  that  the  contract  did  not  require  tbe  manu- 
facturer to  pay  tbe  Inventor  the  specified  minimum  royalty  per  annum 
until  it  reassigned  the  patents,  but  that  the  patent  should  be  reassigned 
if  tbe  royalties  netted  the  Inventor  under  $500. 

O'Brien,  J.,  dissenting. 

Action  by  Denys  W.  Corbet  against  the  Manhattan  Brass  Company. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.     Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

George  Ryall,  for  appellant. 

Harrie  C.  Manheim,  for  respondent 

LAUGHLIN,  J.  The  action  is  brourfit  to  recover  money  pursuant 
to  the  terms  of  a  contract  in  writing.  The  plaintiff  was  the  inventor 
of  certain  improvements  in  bicycle  lamps,  on  which  he  had  applied  for 
patents.  On  the  loth  day  of  January,  1895,  the  parties  signed  a  con- 
tract by  which  the  plaintiff  agreed  to  assign  to  the  defendant  all  patents 
for  such  improvements  obtained  by  him,  and  to  give  the  defendant  the 
exclusive  right  to  manufacture  and  sell  the  same  until  the  expira- 
tion of  the  patents,  in  consideration  of  which  the  defendant  agreed  to 
pay  the  plaintiff  a  royalty  of  I2j4  cents  for  each  bicycle  lamp  with  said 
improvements  that  it  might  sell,  and  to  account  therefor  semiannually. 
On  the  25th  day  of  September  in  the  following  year  this  agreement 
was  modified  in  writing.  It  would  seem  that  in  the  meantime  plaintiff 
had  been  engaged  by  the  defendant  as  a  salesman,  for  the  modified 
agreement  recites  that  in  consideration,  among  other  things,  of  such  em- 
ployment, he  releases  the  defendant  from  past  and  future  royalties 
on  a  particular  bicycle  lamp,  which  embodied  one  or  more  of  the  fea- 
tures of  a  patent  granted  to  him,  and  the  defendant  released  the 
plaintiff  from  his  obligation  to  assign  to  it  patents  or  future  improve- 
ments which  he  might  make  on  bicycle  lamps.  The  agreement,  so  far 
as  material  to  the  present  inquiry,  then  provides  as  follows : 

The  party  of  the  second  part  [the  defendant]  •  •  •  hereby  further 
promises  and  agrees  that  the  royal^  on  lamps  [other  than  those  from  which 
It  has  been  released  from  accounting]  shall  not  in  any  year  net  tbe  party  of 
87N.Y.8.— 87 
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the  first  part  less  than  Five  hundred  dollars  ($500),  and  In  the  event  of  sach 
royalty  netting  the  party  of  the  first  part  less  than  Five  hundred  dollars 
($500)  or  In  the  event  of  the  discontinuance  by  the  party  of  the  second  part 
of  the  manufacture  or  sale  of  lamps  embodying  the  improvements  claimed  In 
such  patents,  and  for  which  the  said  party  of  the  second  part  is  liable  for 
royalty,  then  the  said  party  of  the  second  part  hereby  promises  and  agrees  to 
forthwith  assign  the  said  patents  before  referred  to  and  all  the  rights  there- 
under except  as  hereinbefore  specified  to  said  Ck>rbet,  party  of  the  first  part, 
without  other  conaideration  than  the  release  from  paying  further  royalty  or 
royalties. 

"It  is  mutually  understood  and  agreed  that  the  failure  of  the  party  of  the 
second  part  to  pay  the  minimum  amount  of  royalty  named,  on  dlscontinQaDce 
of  the  manufacture  or  sale  referred  to,  shall  not  relieve  the  party  of  the 
second  part  from  the  payment  of  such  royalty  or  royalties  as  may  be  due  the 
party  of  the  first  part  at  the  time  of  such  terminating  of  the  contract  and  as- 
signment of  the  said  patents  to  the  party  of  the  first  part." 

The  plaintiff  assigned  certain  patents  to  the  defendant  pursuant 
to  the  agreement,  and  it  accounted  to  him  for  royalties,  at  the  rate 
specified,  on  all  bicycle  lamps  manufactured  thereunder  down  to 
January,  1901.  The  defendant  then  discharged  the  plaintiff,  and  he 
thereafter  brought  this  action  to  recover  the  difference  between  the 
royalties  at  the  rate  of  $500  per  annum  for  the  years  1807  to  1902, 
inclusive,  and  the  sum  of  $321.39;  being  the  amount  of  tne  royalties 
received  prior  to  his  discharge.  The  plaintiff  has  received  royalties 
on  the  lamps  sold  by  the  defendant  pursuant  to  his  patents  at  the  rate 
of  I2j^  cents  per  lamp,  but  he  now  claims  to  be  entitled  by  virtue  of  the 
contract  to  a  minimum  of  $500  per  annum  for  each  and  every  year  until 
such  time  as  the  defendant  shall  reassign  to  him  the  patents  which  has 
not  been  done.  It  does  not  appear  that  the  plaintiff  has  demanded  a 
reassignment  of  the  patents,  or  that  the  defendant  has  tendered  such 
reassignment.  It  is  clear  from  the  terms  of  the  contract  that  it  was 
optional  with  the  defendant  whether  to  continue  the  manufacture  or 
sale  of  the  lamps  embodying  the  patents,  but,  in  the  event  of  his  dis- 
continuing such  manufacture  or  sale,  the  plaintiff  was  entitled  to  a 
reassignment  of  the  patents.  The  plaintiff  was  also  entitled  to  a  re- 
assignment of  the  patents  if  the  bicycle  lamps  manufactured  and  sold 
by  the  defendant  pursuant  to  the  contract  in  any  year  were  not  suf- 
ficient to  produce  a  royalty  of  $500  to  the  plaintiff  at  I2j4  cents  per 
lamp.  It  is  evident  that  the  obligations  of  Uie  defendant  to  the  plain- 
tiff under  the  contract  could  not  be  satisfied  by  the  mere  payment  of 
$500  per  annum.  The  defendant  bound  itself  to  manufacture  and  sell 
sufficient  bicycle  lamps  to  produce,  at  the  rate  of  I2j4  cents  per  lamp, 
a  royalty  of  $500  per  annum  to  the  plaintiff,  or  to  reassign  the  patents. 
The  plaintiff  was  interested  in  the  manufacture  and  sale  of  his  lamps, 
as  well  as  in  the  royalty;  and  the  defendant  could  not  abandon  the 
manufacture,  or  refrain  from  manufacturing  and  selling  a  sufficient 
number  to  produce  the  royalty  at  the  rate  specified,  and,  by  tendering 
the  plaintiff  $500,  hold  the  patents  and  thus  prevent  the  plaintiff  from 
placing  his  invention  on  the  market.  Genet  v.  D.  &  H.  C.  Co.,  136  N. 
Y.  593,  611,  32  N.  E.  1078,  19  L.  R.  A.  127.  The  precise  question  for 
decision,  however,  is  whether  the  defendant  obligated  itself  to  pay  the 
plaintiff  $500  per  annum  until  such  time  as  it  reassigned  to  him  the 
patents.  The  appellant  contends  that  its  promise  was  to  pay  royalties, 
and  that  if  it  suspended  manufacture  or  sale  of  the  lamps,  or  if  at  the 
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end  of  any  year  it  should  appear  that  the  sales  would  not  produce  a 
royalty  of  $500,  the  plaintiff  was  entitled  to  a  reassignment  of  the  pat- 
ents at  his  dection.  This  appears  to  be  the  literal  construction  of  the 
agreement  The  promise  of  the  defendant  is  that  the  "royalty"  shall 
not  net  the  plaintiff  less  than  $500  in  any  one  year,  and  it  is  contem- 
plated that  the  royalty  may  net  him  less,  for  it  is  expressly  provided 
that  in  the  event  of  "said  royalty  netting  the  party  of  the  first  part  less 
than  five  hundred  dollars  the  party  of  the  first  part  shall  forthwith  re- 
assign the  patents."  The  respondent  lays  stress  upon  the  last  sentence 
of  the  agreement  quoted.  We  think  this  sheds  no  light  upon  the  true 
construction.  It  was  merely  intended  to  provide  tihat  the  reassign- 
ments  of  the  patents  upon  tbt  discontinuance  of  the  manufacture  or 
sale,  or  upon  the  defendant's  failure  to  manufacture  and  sell  sufficient 
to  produce  a  roj-alty  of  $500  in  any  one  year,  should  not  release  the 
defendant  from  the  payment  of  the  royalty  then  due.  It  is  evident  that 
in  that  event  there  might  be  royalty  due  at  the  rate  of  I2j^  cents  per 
lamp,  so  that  the  royalty  therein  referred  to  as  not  being  released  is 
not  necessarily  the  minimum  royalty  of  $500. 

Since  the  right  of  the  plaintiff  to  recover  depends  upon  the  construc- 
tion of  this  contract,  the  execution  of  which  is  conceded,  the  judgment 
should  be  modified  by  directing  final  judgement  for  the  defendant,  dis- 
missing the  complaint,  with  costs  to  the  defendant  of  the  trial  and  of 
the  appeal. 

VAN  BRUNT,  P.  T.,  and  PATTERSON  and  McLAUGHLIN,  JJ., 
concur.    O'BRIEN,  J.,  dissents. 

(42  lillac.  Rep.  610.) 


L.  D.  OARRE3TT  CO.  v.  CLARS. 
SAME  T.  APPLETON. 
(Supreme  Court,  Special  Term,  New  York  County.    Febmary,  1004) 

1.  COBPOBATIOKS— SALX  OF   STOCK— FBAUD— RESCISSION— LIABILITY   OF   SxOCK- 

BOI.OE]t. 

A  purchaser  of  worthless  stock  of  an  insurance  company,  Induced  to 
purchase  the  same  by  false  representations  made  by  an  executive  commit- 
tee of  Its  directors  as  to  its  financial  condition,  which  committee  had 
been  authorized  to  negotiate  the  sale  of  the  stock  of  individual  stock- 
bolders,  may  rescind  on  discovery  of  the  fraud,  and  recover  the  money 
paid  an  owner  of  stock,  who  knew  before  he  sold  it  that  the  sale  had  been 
negotiated  by  the  committee  on  the  part  of  the  stockholders. 

2.  Salhe — Knowleooe  of  Fbattd. 

In  an  action  to  rescind  a  sale  of  stock,  alleged  to  hare  been  made  on 
the  false  representations  of  an  executive  committee  of  directors  as  to  its 
Tulue,  it  Is  Immaterial  that  a  majority  of  the  committee  believed  the 
false  representations  to  be  true,  or  that  the  stockholder  whose  stock  was 
Bold,  and  who  received  the  proceeds  of  the  sale,  never  authorized  the 
representations  to  be  made,  and  personally  knew  nothing  of  the  condition 
of  the  company. 

Actions  by  the  L.  D.  Garrett  Company  against  William  G.  Oark, 
and  by  the  same  plaintiff  against  Daniel  S.  Appleton,  to  rescind  a 
contract  whereby  plaintiff  purchased  the  stock  of  the  defendants  in 
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the  Traders'  Fire  Insurance  Company,  induced,  as  alleged,  by  false 
representations.    Judgment  for  plaintiff. 

Cardozo  &  Nathan,  for  plaintiff. 
Atwater  &  Cruikshank,  for  defendant  Clark. 
.  C.  E.  Lydecker,  for  defendant  Appleton. 

SCOTT,  J.  These  are  two  of  a  series  of  actions  which  have  been 
brought  against  the  several  former  stockholders  of  the  Traders'  Fire 
Insurance  Company  to  rescind  the  contract  whereby  the  plaintiff 
purchased  the  stock  of  said  stockholders;  the  ground  for  rescis- 
sion being  that  the  plaintiff  was  induced  to  enter  into  such  contracts 
by  false  representations  as  to  the  financial  condition  of  said  com- 
pany made  by  a  committee  of  the  directors  of  said  company,  acting 
as  agents  of  the  defendant  stockholders.  The  facts  upon  which  the 
action  rests  have  been  repeatedly  stated  in  judicial  opinions  written 
in  other  similar  actions.  Roblee  v.  Masonic  Life  Ass'n  of  Western 
New  York,  38  Misc.  Rep.  483,  77  N.  Y.  Supp.  1098;  L.  D.  Garrett 
Co.  V.  Morton,  65  App.  Div.  366,  73  N.  Y.  Supp.  40.  It  is  unneces- 
sary to  repeat  them  here,  except  in  so  far  as  it  may  be  necessary  to 
show  that  the  present  case  presents  a  different  state  of  facts  from 
that  which  was  presented  in  the  only  reported  case  to  which  my 
attention  has  been  called  in  which  the  plaintiff  failed  to  prevail.  L. 
D.  Garrett  Co.  v.  McComb,  58  App.  Div.  419,  68  N.  Y.  Supp.  996. 
The  objection  that  the  plaintiff's  purchase  of  the  stock  was  part  of 
an  alleged  scheme  to  wind  up  the  Traders'  Company  is  not  sustained 
by  the  facts,  and  seems  to  have  been  effectually  disposed  of  by  the 
Appellate  Division.  L,.  D.  Garrett  Co.  v.  Morton,  65  App.  Div.  366, 
73  N.  Y.  Supp.  40.  It  may  be  that  the  plaintiff  anticipated  that  the 
company  would  have  to  be  wound  up,  but  it  is  not  illegal  to  discon- 
tinue the  business  of  a  corporation,  if  it  be  done  in  the  manner  pro- 
vided by  law.  Indeed,  it  might  well  be  that  under  certain  circum- 
stances it  would  be  absolutely  dishonest  to  continue  the  business. 
Whatever  may  have  been  the  plaintiff's  anticipation  in  the  respect 
indicated,  there  is  absolutely  nothing  to  show,  or  even  to  suggest, 
that  any  illegal  discontinuance  of  the  corporate  business  was  ever 
contemplated.  The  evidence  leaves  no  room  for  doubt  that  the 
plaintiff  was  led  to  purchase  the  defendants'  stock  by  the  represen- 
tations of  the  so-called  executive  committee  as  to  the  financial  con- 
dition of  the  company,  that  it  relied  upon  these  representations,  and 
that  they  were  false.  It  matters  not  that  a  majority,  at  least,  of  the 
members  of  the  committee  who  made  the  representations,  were 
themselves  deceived,  and  believed  the  representations  which  they 
made  to  be  true.  The  potent  facts  are  that  the  representations  were 
material,  were  in  fact  false,  and  that  plaintiff  relied  upon  them.  Tal- 
madge  v.  Sanitary  Security  Co.,  31  App.  Div.  498^-501,  52  N.  Y. 
Supp.  139.  The  case  of  this  plaintiff  against  McComb,  supra,  was 
decided  against  the  plaintiff  upon  the  ground  that  the  evidence  failed 
to  show  that  any  relation  of  agency  existed  between  the  defendant 
in  that  action  and  the  executive  committee  who  negotiated  the  sale 


Digitized  by  LjOOQ  IC 


Sup.   Ct)  BIG  BLOW   V.  DKUMMOND.  581 

and  made  the  representations.    The  court  said  at  page  421,  58  App. 
Div.,  page  997,  68  N.  Y.  Supp. : 

"Tbere  was  not  a  particle  of  proof  to  show  any  relation  of  principal  and 
agent  between  the  committee  who  conducted  the  negotiationB  with  the  plain- 
tiff and  the  defendant.  So  far  as  Is  disclosed  by  the  record,  the  defendant 
acted  for  himself  in  accepting  the  offer  which  was  made  by  the  plaintiff,  and 
the  case  is  entirely  barren  of  proof  that  the  defendant,  when  he  accepted  such 
offer,  had  any  knowledge  of  any  prior  negotiations  with  the  executtve  commit- 
tee or  other  person  inducing  the  plaintiff  to  make  it" 

The  proof  which  was  lacking  in  the  McComb  Case,  and  the  ab- 
sence of  which  appears  to  have  been  determinative  of  that  action, 
has  been  amply  supplied  in  the  present.  It  is  shown  that  each  of  the 
defendants  was  fully  apprised  before  he  sold  his  stock  that  the  sale 
had  been  negotiated  by  the  executive  committee  on  behalf  of  the 
stockholders.  In  making  the  sale  they  ratified  and  adopted  the 
agency  assumed,  in  their  behalf,  by  the  committee.  It  is  doubtless 
true,  as  claimed  by  the  defendants,  that  they  did  not  authorize  the 
executive  committee  to  make  false  representations,  did  not  know" 
what  representations  were  made,  and  had  no  personal  knowledge  of 
the  actual  condition  of  the  company.  This,  however,  does  not  jus- 
tify them,  in  equity  or  good  morals,  in  holding  onto  the  proceeds 
of  a  contract  which  was  in  fact  induced  by  the  fraud  of  their  agents. 
Knowing  that  the  executive  committee  had  assumed  in  their  behalf 
to  negotiate  a  sale  of  the  stock,  they  embraced  the  opportunity  cre- 
ated by  these  negotiations.  They  cannot  accept  the  benefits  of  the 
negotiations  without  assuming  the  obligations  created  by  them.  By 
reason  of  the  false  representations  of  their  agents,  and  solely  by 
reason  of  them,  the  defendants  were  enabled  to  sell,  for  a  substan- 
tial price,  stock  which  was  in  realty  worth  less  than  nothing.  The 
plainti£F,  upon  discovery  of  the  fraud,  promptly  repudiated  the  con- 
tract, and  sought  a  rescission  of  the  contract.  To  this  it  was  en- 
titled. There  must  be  judgment  against  each  defendant,  as  prayed 
in  the  complaint,  with  costs,  and  an  extra  allowance  of  5  per  cent, 
in  each  case. 

Judgment  against  each  defendant,  with  costs. 


(42  Mlsa  Rep.  617.) 

BIGELOW  et  al.,  STATE  BOARD  OF  PHARMACY,  ▼.  DRUMMOND. 
(Snpreme  Court,  Special  Term,  Oneida  County.    February,  1904.) 

1.  PUCADIKOS— DS1IT7BB£B. 

Demurrer  to  an  answer  for  Insufficiency  may  be  carried  back  to  the 
complaint,  as  not  stating  a  cause  of  action. 

2.  Same— Stttticixrct  or  Coiipi,aint. 

Where  a  complaint  consists  of  three  counts,  and  allegations  necessary 
to  the  maintenance  of  the  third  cause  of  action  are  found  only  In  certain 
paragraphs  In  the  first  count,  plaintiffs  cannot  incorporate  these  para- 
graphs into  the  third  cause  of  action  by  allegations  that  they  "repeat 
and  reallege  all  the  statements  contained  therein,"  under  Code  Cir.  Proc. 
g  2481,  subd.  2,  requiring  the  complaint  to  contain  a  plain  and  concise 
statement  of  the  facts  constituting  each  cause  of  action. 

T  2.  See  Pleading,  vol.  39,  Cent  Dig.  g  11& 
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Action  by.  Clarence  O.  Bigelow  and  others,  constituting  the  State 
Board  of  Pharmacy,  against  John  H.  Drummond.  Demurrer  to 
answer  of  defendant.    Overruled. 

Harold  D.  Alexander,  for  plaintiffs. 
William  D.  Morrow,  for  defendant. 

ROGERS,  J.    The  complaint  contains  three  counts,  the  first  of 

which  is  <is  follows : 

"Plaintiffs,  as  the  State  Board  of  Pharmacy,  complain  of  defendant  and 
allege  that  they  constitute  the  State  Board  of  Pharmacy  of  the  state  of 
New  York,  duly  elected,  qualified,  and  acting  as  such,  and  that,  prior  to  the 
commencement  hereof,  said  board  has  duly  authorized  this  action  to  be  brought 
In  its  name." 

On  information  and  belief — ^first  cause  of  action : 

"(1)  That  at  all  the  times  hereinafter  mentioned  the  defendant  was  duly 
licensed  as  a  pharmacist  and  druggist  to  retail  drugs,  medicines,  and  poisons, 
and  compound  physicians'  prescriptions,  in  this  state,  and  that  he  conducted 
a  pharmacy,  pursuant  to  said  license,  throughout  said  time,  at  the  village 
of  Theresa,  In  Jefferson  county,  New  York,  as  proprietor. 

"(2)  That  neither  in  the  month  of  January,  1901,  nor  at  any  other  time 
during  that  year,  did  the  defendant  make  a  statement  under  oath  to  the  Board 
of  Pharmacy,  showing  what  licensee  was  in  charge  of  the  pharmacy  above 
described,  and  showing  what  other  licensees  or  registered  apprentices  were 
engaged  or  employed  therein,  nor  either  or  any  of  those  facts.  In  consequence 
of  said  omission  defendant  did  not  receive  from  the  Board  of  Pharmacy  dur- 
ing said  year  a  certificate  of  registration,  to  t>e  granted  for  the  purpose  of 
being  conspicuously  displayed  In  said  place.  All  of  which  the  defendant  was 
commanded  to  do  by  section  196,  a  667,  p.  1479,  Laws  1900,  amending  article 
11,  c.  661,  p.  1552,  Laws  1893. 

"(3)  That  by  reason  of  the  premises,  defendant  has  forfeited  to  the  State 
Board  of  Pharmacy  the  sum  of  twenty-five  dollars,  by  virtue  of  the  provisions 
of  the  above-named  act  heretofore  mentioned,  and  also  of  subdivisions  3  and 
4  of  section  201  thereof.  And  the  defendant  by  reason  of  his  said  acts  and 
said  provisions  of  law,  became  liable  to  plaintiff  in  said  sum,  no  part  of  which 
has  been  paid." 


The  following  is  a  copy  of  the  third  count : 


"(1)  Plaintiffs  repeat  and  reallege  all  the  statements  in  paragraphs  1  and 
8  (tf  the  first  cause  of  action,  but  as  relating  to  the  omissions  of  the  defend- 
ant hereinafter  mentioned. 

"(2)  That  during  the  month  of  January,  1003,  the  defendant  did  not  make 
any  statement  under  oath  to  the  State  Board  of  Pharmacy,  showing  what 
licensee  was  la  charge  of  the  pharmacy  above  described,  and  showing  what 
other  licensees  or  registered  apprentices  were  engaged  or  employed  therein, 
nor  either  or  any  of  those  facts.  In  consequence  of  said  omission,  defendant 
has  not  obtained  from  the  State  Board  of  Pharmacy,  and  has  not  during  said 
year  conspicuously  displayed  in  said  place,  a  certificate  of  registration.  And 
that  defendant  did  not  make  such  statement  until  about  June  of  said  year. 
Ail  of  which  defendant  was  commanded  to  do  in  January  by  section  196,  c. 
667,  p.  1479,  Laws  1900,  amending  article  11.  c.  661,  p.  1552,  Laws  1893." 

The  answer  to  which  the  demurrer  is  interposed  is  as  follows: 

"(3)  For  a  second  and  further  defense  to  the  third  cause  of  action  set  forth 
In  said  complaint  defendant  alleges  the  due  payment  of  $2,  and  his  request 
for  registration  of  said  allege  State  Board  of  Pharmacy,  during  the  year 
commencing  January  1,  1903,  but  that  such  sum  was  never  returned  to  him, 
nor  any  certificate  Issued  to  defendant  by  the  said  allegred  State  Board  of 
Pharmacy  for  that  year." 


Digitized  by  LjOOQ  IC 


Sup.   Ct.)  HOELOW  V.  DBUMHOND.  583 

The  demurrer  is: 

"PlalntifC  demurs  to  defendant's  second  defense  to  the  third  cause  of  action 
set  forth  In  the  complaint,  which  constitutes  paragraph  numbered  3  of  de- 
fendant's amended  answer,  on  the  groiud  that  it  is  insufficient  in  law  upon 
the  face  thereof." 

The  view  I  have  taken  of  the  question  presented  renders  a  consid- 
eration of  the  sufficiency  of  the  answer  unnecessary.  The  general 
rule  is  that  a  plaintiff  who  demurs  to  an  answer,  and  a  defendant 
who  demurs  to  a  reply,  challenges  scrutiny  of  his  own  earlier  plead- 
ing. In  other  words,  a  demurrer,  whenever  and  by  whomsoever  in- 
terposed, reaches  back  through  the  whole  record,  and  seizes  hold  of 
the  first  pleading  in  the  antecedent  line  which  is  defective  in  sub- 
stance. United  States  v.  Gurney,  4  Cranch,  333,  2  L.  Ed.  638;  City 
of  Aurora  v.  West,  7  Wall.  82,  19  L.  Ed.  42;  People  v.  Booth,  32 
N.  Y.  397;  Qark  v.  Poor,  73  Hun,  143,  25  N.  Y.  Supp.  908;  Village 
of  Little  Falls  v.  Cobb,  80  Hun,  20,  20  N.  Y.  Supp.  855 ;  Baxter  v. 
McDonnell,  154  N.  Y.  432,  48  N.  E.  816. 

In  the  case  last  cited  (pages  436,  437,  154  N.  Y,,  page  817,  48  N. 
E.),  Judge  Vann,  writing  for  the  court,  says : 

"The  rule  Is  that  on  demurrer  to  an  answer  for  insufficiency  the  defendant 
may  attack  the  complaint  on  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  •  •  •  A  demurrer  searches  the  record 
for  the  first  fault  in  pleading,  and  reaches  back  to  condemn  the  first  plead- 
ing that  is  defective  in  substance,  because  he  who  does  not  so  plead  as  to 
Invite  an  issue  cannot  compel  his  adversary  to  so  plead  as  to  accept  it. 

•  •     •    *As  a  bad  answer  is  good  enough  for  a  bad  complaint,'  it  Is  necessary 

*  *    *    to  see  whether  the  allegations  of  the  complaint  are  sufficient  to  con- 
stitute a  cause  of  action." 

By  reference  to  the  complaint,  it  will  be  seen  that  the  third  count 
or  cause  of  action  charges  only  that  the  defendant  during  the  month 
of  January,  1903,  did  not  make  the  required  statement  to  the  State 
Board  of  Pharmacy,  receive  the  propet  certificate,  nor  conspicuously 
display  the  same  in  "said  place,"  and  did  not  make  such  statement 
until  June  of  said  year,  as  required  by  the  statute  to  which  reference 
is  made.  It  is  not  alleged  that  the  plaintiffs  are  the  State  Board  of 
Pharmacy,  that  they  are  authorized  to  cause  this  action  to  be 
brought,  nor  that  the  defendant  is  a  licensed  pharmacist  and  drug- 
gist, authorized  to  retail  drugs,  etc.,  or  that  he  conducted  a  phar- 
macy pursuant  to  the  license.  Without  these  allegations,  clearly,  no 
cause  of  action  is  stated.  The  pleader,  however,  sought  to  incor- 
porate them.  The  plaintiffs  "repeat  and  reallege  all  the  statements 
contained  in  paragraphs  i  and  3  of  the  first  cause  of  action,  but  as 
relating  to  the  omissions  of  the  defendant  hereinafter  mentioned." 
In  other  words,  to  include  certain  and  exclude  other  portions  of 
the  first  count  of  the  complaint.  In  my  judgment,  this  method  of 
pleading  cannot  be  sanctioned.  The  Code  provides  that  a  "pleading 
or  other  proceeding  in  a  court,  or  before  an  officer,  must  be  in  the 
English  language,  and  unless  it  is  oral,  made  out  on  paper  or  parch- 
ment, in  a  fair,  legible  character,  in  words  at  length  and  not  abbre- 
viated" (Code  Civ.  Proc.  §  22),  and  that  the  complaint  must  contain 
'"a  plain  and  concise  statement  of  the  facts  constituting  each  cause 
of  action  without  unnecessary  repetition."    Code  Civ.  Proc.  §  481, 
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subd.  2.  "The  complaint  should  state  in  each  paragraph  setting  out 
a  separate  cause  of  action  the  official  position  of  the  defendant 
against  whom  a  judgment  is  asked,  and  the  capacity  in  which  he 
acted,  and  all  the  facts  necessary  to  make  that  cause  of  action  com- 
plete on  its  own  face."  Wallace  v.  Jones,  68  App.  Div.  191,  74  N.  Y. 
Supp.  116.  The  method  "of  referring  to  parts  of  the  complaint  as 
*at'  or  'between'  certain  folios,  however  convenient  and  easy  in  the 
first  instance,  serves  no  useful  purpose  upon  appeal,  nor  does  it  con- 
form to  the  spirit  of  the  Code,  which  requires  pleadings  to  be  made 
out  'in  words  at  length  and  not  abbreviated.' "  Caulkins  v.  Bolton, 
98  N.  Y.  511.  "The  allegations  in  the  second  count  are  clearly  in- 
sufficient, without  incorporating  therein  the  allegations  of  the  first 
count  referred  to  as  'the  allegation  down  to  folio  six,  &c.'  It  is  well 
settled  that  this  method  of  pleading  is  improper,  and  is  ineffectual 
to  make  the  allegations  referred  to  a  part  of  the  second  count." 
Per  Williams,  J.,  Rogers  against  Wendler,  Jefferson  Special  Term, 
June,  1898,  MS.  opinion. 

It  follows  from  the  authorities  cited  (i)  that  the  demurrer  to  the 
answer  for  insufficiency  lays  the  complaint  open  to  judicial  scrutiny ; 
(2)  that  the  complaint  to  which  the  answer  is  interposed  is  in  itself 
bad ;  and  (3)  that  judgment  must  go  against  the  plaintiffs,  they  hav- 
ing committed  the  first  error.  The  demurrer  is  overruled,  with 
costs. 

Demurrer  overruled,  with  costs. 


(42  Misc.  R«p.  509.) 

CITY  OP  NEW  YORK  t.  THIRD  AVE.  R.  CO. 

(Supreme  Court,  Trial  Term,  New  York  County.    February,  1904.) 

L  Stbeet  Railboads— L1CER8B  Fee— Aqbeement. 

By  an  agreement  on  January  1,  1853,  the  Third  Avenue  Street  Rail- 
way Company  contracted  with  the  city  of  New  York  for  permission  to 
lay  a  double  track  in  certain  streets.  The  power  to  use  steam  was  for- 
bidden, and  the  privilege  was  granted  on  the  payment  "of  the  annual 
license  fee  for  each  car  now  allowed  by  law."  Beld,  that  the  amount 
of  the  license  fee  was  thereby  established,  and  such  amount  was  not 
affected  by  the  voluntary  change  by  the  railroad  company  of  its  motor 
power  to  a  cable  system,  and  from  a  cable  system  to  electricity. 
2.  Saiie— Amount. 

Where  an  agreement  between  the  city  of  New  York  and  a  street  rail- 
way company,  January  1,  1853,  granted  the  use  of  the  streets  for  "the 
annual  license  fee  for  each  car  now  allowed  by  law,"  the  amount  thereof 
was  established  by  Ord.  Hay  8,  1839,  {  5,  relating  to  stages  or  accommo- 
dation coaches,  at  $20. 

8.   LnaTATIORS— GONTBACT  UN  DEB  SEAL. 

A  contract  under  seal  is  not  governed  by  the  sbc-years  statute  of  lim- 
itations. 

Action  by  the  dty  of  New  York  against  the  Third  Avenue  Railroad 
Company.    Judgment  for  plaintiff. 

George  1*.  Rives,  Corp.  Counsel  (Chase  Mellen,  of  counsel),  for  plain- 
tiff. 
Henry  A.  Robinson  (Eugene  Treadwell,  of  counsel),  for  defendant. 

1 3.  See  Limitation  of  Actions,  toL  33,  Cent  Dig.  §  100. 
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GREENBAUM,  J.  This  action  is  brought  to  recover  the  sum  of 
$25,720,  with  interest,  claimed  to  be  due  for  car  license  fees  from  de- 
fendant for  the  years  1894  to  1899  inclusive.  The  conceded  facts  are 
that  the  plaintiff  is  a  municipal  corporation  which  succeeded  to  all  the 
rights,  obligations,  and  liabilities  of  the  mayor,  aldermen,  and  common- 
alty of  the  city  of  New  York;  that  the  defendant  is  a  street  surface 
railroad  corporation  organized  and  existing  pursuant  to  the  provisions 
of  the  general  railroad  act  of  the  Laws  of  1850  (Laws  1850,  p.  211,  c. 
140),  and  the  acts  amendatory  thereof ;  that  the  defendant  was  organ- 
ized pursuant  to  the  terms  of  a  grant  or  agreement  dated  January  i, 
1S53,  between  the  mayor,  aldermen,  and  commonalty  of  Uie  city  of 
New  York,  and  the  persons  incorporating  the  defendant;  that  the 
grant  or  agreement  contains,  among  others,  the  following  provisions : 
(a)  "Permission  is  hereby  granted  to  lay  a  double  track  for  a  railroad" 
in  certain  streets  specifically  named ;  (b)  that  "no  steam  power  be  used 
on  any  part  of  the  road  for  propelling  cars";  (c)  "Resolved,  that  in 
consideration  of  the  good  and  faithful  performance  of  the  conditions, 
stipulations  and  agreement  above  prescribed,  and  of  such  other  neces- 
sary requirements  as  may  hereafter  be  made  by  the  common  council, 
for  the  regulations  of  the  said  railroad,  the  said  parties  [meaning  the 
incorporators  of  said  defendant,  the  Third  Avenue  Railroad  Company] 
shall  pay,  from  the  date  of  opening  the  said  railroad,  the  annual  li- 
cense fee  for  each  car  now  allowed  by  law,  and  shall  have  licenses  ac- 
cordingly;" that  prior  to  the  year  1894  the  defendant  paid  to  the  city, 
the  sum  of  $20  per  passenger  car  per  annum  for  the  cars  run  and 
operated  by  it ;  that  until  in  or  about  the  year  1894  the  motive  power 
employed  upon  the  railroad  of  the  defendant  was  horse  power,  each 
car  being  drawn  by  two  horses ;  that  thereafter,  "in  order  to  furnish 
increased  facilities  for  public  travel,  both  in  convenience  and  speed, 
and  under  and  pursuant  to  the  authority  of  the  laws  of  the  state  of 
New  York,  more  particularly  chapter  531  [page  729]  of  the  Laws  of 
1889,"  the  motive  power  of  said  railroad  was  changed  to  an  under- 
ground cable  system,  constructed  and  laid  between  new  tracks  that 
had  been  substituted  in  place  of  the  former  tracks,  the  use  of  horses 
to  draw  said  cars  being  wholly  dispensed  with ;  that  "thereafter  and 
until  in  or  about  the  year  1899  the  said  railroad  continued  to  be  so 
constructed  and  so  operated  as  an  underground  cable  railroad" ;  that 
"thereafter,  for  the  purpose  of  furnishing  further  increased  facilities 
and  safety  for  public  travel,  and  under  and  by  virtue  of  the  Laws  of 
the  state  of  New  York  in  such  case  made  and  provided,  the  said  un- 
derground cable  railroad  was  changed  to  a  railroad  operated  by  elec- 
tricity as  a  motive  power,  consisting  of  a  cable  or  wire  constructed 
or  piaced  in  an  underground  conduit  between  the  tracks  of  said  rail- 
road, and  supplied  with  electricity  or  power  created  and  furnished  by 
electrical  appliances  located  in  power  houses  or  buildings  specially 
erected  and  constructed  therefor" ;  that  the  changes  so  made  in  the 
motive  power  for  operating  said  cars  necessitated  an  outlay  on  the 
part  of  defendant  of  many  millions  of  dollars. 

Two  defenses  are  interposed  to  plaintiff's  claim:  First,  that  the 
license  fee  imposed  upon  the  defendant  under  the  original  agree- 
ment or  grant  "was  applicable,,  and  intended  to  be  applicable,  only 
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to  a  horse  railroad,  where  the  cars  were  drawn  by  horses,  ai 
no  longer  applicable  when  the  road  was  changed  from  a  hon 
road  to  an  underground  cable,  and  subsequently  to  an  el( 
road" ;  second,  that,  as  to  the  license  fees  claimed  for  1894,  tl 
ute  of  limitations  bars  any  recovery. 

The  only  ordinance  in  force  January  i,  1853,  when  the  < 
ant  received  its  grant  from  the  plaintiff's  predecessor,  whi< 
scribed  the  payment  of  a  license  fee  for  passenger  vehicles, 
ordinance  passed  May  8,  1839,  entitled  "Of  Stages  or  Accon 
tion  Coaches,"  section  5  thereof  reading  as  follows : 

"Every  person  licensed  by  virtue  of  tbe  provisions  of  ttils  title  sbal 
the  mayor  of  the  city  of  New  York,  for  the  use  of  the  city,  for  everj 
modatlon  coach  or  stage,  or  stage  coach  which  such  person  shall  k 
sum  of  $30  when  drawn  by  four  horses  and  $20  when  drawn  by  twc 
and  half  those  prices  respectively  when  the  tire  of  any  accommodatl( 
or  carriages  licensed  by  this  act  shall  be  of  tbe  widtb  of  four  inche 
wards." 

The  grant  or  agreement  tinder  which  defendant  operates  i 
road  has,  so  far  as  the  question  of  license  fees  is  concerned 
been  the  subject  of  judicial  consideration  and  construction. 
firflt  case  (Mayor  v.  Third  Ave.  R.  R.  Co.,  33  N.  Y.  42)  an  acti 
brought  against  the  defendant  to  recover  penalties  incurred  I 
ning  cars  without  payment  of  license  fee  of  $50,  as  required  b; 
ordinance  passed  December  31,  1858.  In  that  case  the  Court 
peals,  following  the  decision  in  Mayor  v.  Second  Ave.  R.  R. 
N.  Y.  261,  held  that: 

"The  increase  of  tbe  earn  payable  as  a  license  fee  under  tbe  ordii 
IS-IS,  beyond  the  amount  provided  for  by  the  stipulations  in  the  cor 
18.')3,  •  •  •  was  simply  an  attempt  by  one  of  the  parties  to  a  coi 
revoke  a  provision  Inserted  for  the  benefit  of  the  other,  and  that  | 
could  not,  therefore,  be  recovered." 

The  second  case  arose  upon  the  claim  of  plaintiff  to  tea 
defendant  annual  license  fees  of  $20  for  each  car  run  by  it 
the  years  i860  to  1874,  inclusive;  being  an  action  entirely 
to  the  one  at  bar.  In  that  case  (Mayor  v.  Third  Ave.-  R.  R.  C 
N.  Y.  404-409,  22  N.  E.  755)  the  court  said : 

"The  general  meaning  or  governing  sense  of  the  resolutions  rmeanli 
set  forth  In  the  agreement  or  grant]  which  recite  the  defendant's  ol 
is  obvious  enough.  It  Is  that  In  consideration  of  the  fruiiebise  it  barg; 
it  shall  pay  a  license  fee;  it  is  to  pay  such  fee  from  the  opening  of  t 
annually;  and  It  is  to  pay,  not  a  fee  thereafter  to  be  imposed,  but  t 
ready  imposed,  and  then  existing  In  favor  of  the  city.  The  ordina 
ing  the  same  one  above  recited]  then  actually  in  force  contains  evi 
necesary  to  answer  those  conditions,  but  the  contention  of  the  defei 
that  it  enumerates  as  Its  subjects  'a  stage,'  'an  accommodation  coach,' 
coach.'  and  is  altogether  silent  as  to  'railroad  oar,'  or  even  'car.* 
unable  to  see  the  force  of  the  observation.  In  definition,  a  'car*  or  *c 
*8tage'  or  a  'stage  coach'  is  the  same.  They  are  vehicles  that  torn, 
run  by  turning,  on  wheels.  *  *  ♦  'It  is  plain  that  by  adaptation 
provenient  the  modern  railway  car  has  been  evolved  from  the  old-fi 
stage  coach.' " 

The  court,  then  pursuing  its  discussion  further,  says : 

"We  are  therefore  to  look  at  the  context  of  the  resolution,  and  the 
stances  under  which  it  was  adopted,  and  especially  at  the  matter  w 
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paities  had  In  contemplation" — and  condndes  its  opinion  as  follows:  "The 
receipt  of  revenue  as  part  of  the  consideration  of  the  granting  of  the  new 
franchise  was  the  object  aimed  at  by  the  city,  and  its  payment  was  part  of 
the  price  agreed  upon  by  the  other  party.  Both,  then,  had  a  license  fee  In 
contemplation,  and  it  Is  conceded  that  there  was  no  other  than  that  prescribed 
by  the  ordinance  [snpra]  on  which  the  plaintiff  relies.  We  think  the  fee  men- 
tioned in  the  ordinance  was  within  the  intention  of  the  parties  as  expressed 
in  tlie  agreement,  and  concur  with  the  court  below  in  tiie  conclusion  that  Its 
payment  may  be  properly  enforced." 

In  Mayor  v.  Broadway  &  Seventh  Ave.  R.  R.  Co.,  97  N.  Y.  275, 
the  court,  referring  to  the  payment  of  license  fees  to  the  municipal- 
ity by  a  street  railroad  company,  stated  that  "the  right  of  the  city 
to  collect  license  fees  was  evidently  based  upon  the  idea  of  privileges 
conferred  by  the  franchise  granted,  and  as  a  compensation  for  the 
same."    At  page  281  the  court  says : 

"It  is  a  well-settled  rule  that  any  ambiguity  in  a  grant  of  prlTilegea  must 
operate  against  the  grantee  and  in  favor  of  the  public.  This  is  fully  estab- 
lished by  the  adjudications  in  this  country  and  in  England.  [Citing  many 
anthoritles.]  The  fee  of  the  streets  being  in  the  city  for  public  purposes  and 
npon  public  trusts,  and  the  use  of  the  streets  being  given  to  a  private  corpo- 
ration for  private  gain  without  compensation,  and  the  corporate  authorities 
of  the  city  being  the  representatiyes  of  the  public  in  the  assertion  of  their 
rights,  the  principles  of  construction  stated  should  be  held  to  apply  the  same 
as  between  corporations  and  individuals.  The  strictest  rules  of  interpretation 
can  therefore  be  properly  invoked.  The  contract  of  the  defendant  arises  from 
the  provisions  of  its  charter  by  which  it  agrees  to  pay  a  certain  sum  reserved 
therein  in  consideration  of  the  privileges  conferred  thereby.  It  is  neither  a 
tax,  nor  is  it  a  penalty,  and  hence  the  technical  rules  as  to  penal  actions  or 
suits  to  recover  a  tax  have  no  application." 

The  effect  of  the  foregoing  decisions  clearly  is  that  the  defendant, 
in  consideration  of  the  privilege  conferred  upon  it  to  operate  its  rail- 
road, agreed  that  a  license  fee  shall  be  annually  paid  to  the  plain- 
tiff's predecessor  and  its  successors  for  each  car  used  on  its  road; 
ihe  rate  of  said  license  fee  or  compensation  so  to  be  paid  being  meas- 
ured by  the  amount  of  the  license  fee  then  in  vogue  under  the  or- 
dinance of  1839  for  vehicles  drawn  by  two  horses,  to  wit,  the  sum 
jf  $20.  In  other  words,  after  the  execution  of  the  agreement  the 
iniount  of  the  license  fees  to  be  annually  paid  by  the  defendant  was 
o  be  exclusively  controlled  by  the  special  agreement  between  the 
larties — that  is,  $20  the  amount  then  allowed  by  law" — and  not  by 
irtue  of  any  ordinance  then  in  force  or  thereafter  to  be  enacted, 
^'his  conclusion  is  fortified  by  a  consideration  of  chapter  140,  p.  323, 
•f  the  Laws  of  1854,  being  an  act  entitled  "An  act  relative  to  the 
onstruction  of  railroads  in  cities,"  section  3  of  which,  by  its  terms, 
onfirms  the  licenses  provided  for  in  the  agreement  or  grant  of  Jan- 
ary  i,  1853,  to  the  defendant,  as  follows: 

"Tliis  act  shall  not  be  held  to  prevent  the  construction,  extension  or  use  of 

ly  railroad,  in  astj  of  the  cities  of  this  state,  which  have  already  been  con- 

mcted  In  part;    but  the  respective  parties  and  companies,  by  whom  such 

'  ads  have  t>een  In  part  constructed,  and  their  assigns,  are  hereby  authorized 

construct,  complete,  extend  and  use  such  roads  In  and  through  the  streets 
d  avenues  designated  in  the  respective  grants,  licenses,  resolutions  or  con- 
-  lets  under  which  the  same  have  been  so  In  part  constructed,  and  to  that  end 
e  grants,  licenses  and  resolutions  aforesaid  are  hereby  confirmed." 

,1   If  the  payment  of  an  annual  license  fee  to  the  city  is  fixed  by 
freement,  how  can  the  voluntary  act  of  the  defendant  in  changing 
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the  motive  power  of  its  cars  from  horses  to  cable,  and  then  to  elec- 
tricity, relieve  it  from  such  payment?  It  will  be  observed  that  the 
grant  or  agreement  contains  no  provision  requiring  the  defendant 
to  operate  a  horse  railroad.  The  grant  is  unlimited  as  to  the  motive 
power  to  be  employed,  save-  only  that  "no  steam  power  be  used  on 
any  part  of  the  road  for  propelling  cars."  As  the  parties,  by  their 
agreement,  evidently  contemplated  that  power  other  than  that  fur- 
nished by  horses  might  at  some  time  be  employed  in  the  operation 
of  the  cars,  it  is  significant,  if  it  was  intended  to  limit  the  payment 
of  license  fees  to  cars  drawn  by  horses,  that  it  was  not  so  expressed 
in  the  agreement  or  grant.  Unless  the  fees  were  unalterably  fixed 
by  the  agreement,  what  necessity,  indeed,  was  there  to  say  anything 
in  the  grant  about  the  amount  of  the  license  fees,  inasmuch  as  the 
ordinances  from  time  to  time  in  force  would  in  that  respect  suffi- 
ciently safeguard  the  city,  and  furnish  the  basis  of  the  amount  of 
license  fees  which  the  defendant  would  be  obliged  to  pay?  The  de- 
fendant strenuously  and  properly  maintained  the  position  that  the 
ordinances  generally  in  force  had  no  application  to  it  when  it  re- 
fused to  pay  the  additional  license  fees  contemplated  by  an  ordinance 
adopted  subsequent  to  the  grant.  Mayor  v.  Third  Ave.  R.  R.  Co., 
33  N.  Y.  42.  It  follows,  therefore,  that  the  license  fees  mentioned  in 
the  grant  are  not  limited  to  the  cars  drawn  by  horses,  but  are  ap- 
plicable to  all  cars,  irrespective  of  the  mode  of  propulsion. 

As  to  the  defense  of  the  statute  of  limitations,  it  has  been  suffi- 
ciently shown  that  the  right  to  a  recovery  in  this  case  arises  out  of 
a  contract,  which  it  appears  is  under  seal,  and  therefore  not  affected 
by  a  six -years  limitation.  Code  Civ.  Proc.  §  381.  The  case  of  Mayor 
V.  Broadway  &  Seventh  Avenue  R.  R.  Co.,  17  Hun,  242,  cited  by 
defendant,  is  readily  distinguishable  from  the  present  case,  because 
there  the  fees  sought  to  be  recovered  were  claimed  by  virtue  of  the 
statute,  and  not  under  a  contract  under  seal. 

Inasmuch  as  the  parties  have  stipulated  as  to  the  number  of  pas- 
senger cars  operated  during  the  years  1894  to  1899,  inclusive,  judg- 
ment will  be  rendered  in  favor  of  the  plaintiff  for  the  amount  com- 
puted upon  the  basis  of  $20  per  annum  per  car,  to  wit,  the  sum  of 
$25,720,  together  with  interest  thereon  and  costs. 

Judgment  for  plaintiff. 


MANDA  ▼.   ETIENNB. 

(Supreme  Court,  Appellate  DlTlsion,  First  Department    April  8,  1901) 

Saij:s—Bbkach— Waives. 

After  tbe  making  of  a  contract  for  the  sale  of  flower  bulbs,  the  seller 
Informed  the  purchaser  that  the  seller  had  been  required  to  give  security 
to  perform  his  contract  with  tbe  growers  of  the  bnlba,  and  that  the  seller's 
bondsmen  required  the  purchaser  to  give  security  to  the  seller.  The  par- 
chaser  refused  to  do  so,  because  not  required  by  the  contract,  and  subse- 
quently the  seller  withdrew  the  request,  and  made  a  shipment  of  bulbs 
without  any  security,  and  tbe  purchaser  refused  to  accept  the  goods,  on 
the  ground  that  the  price  stated  In  tbe  Invoice  was  Incorrect  Held  that. 
if  the  seller  was  guilty  of  a  breach  of  the  contract  In  refusing  to  perform 
unless  security  was  given,  the  breach  was  waived. 
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2.  Sake — Bseach— Waiyxb. 

Where  the  seller  of  goods  failed  to  consign  them  to  the  broker  who  had 
been  designated,  and  the  pnrchaBer  refused  to  accept  the  goods  on  the 
ground  that  the  price  stated  In  the  Invoice  was  excessive,  but  made  no 
objection  as  to  the  consignment,  and  offered  to  accept  the  drafts  for  the 
goods  at  a  certain  price,  any  breach  of  the  contract  because  of  consign* 
ment  not  having  been  made  to  the  proper  broker  was  waived. 

3.  Sake— CoRTRACT— CoN8rBUOTiow— Qtjkbtioh  or  Law. 

A  seller  of  flower  bulbs  contracted  with  plaintiff  to  sell  him  such  bulbs 
as  he  might  require,  at  a  specified  sum  per  thousand  less  than  the  seller's 
competitors,  on  condition  that  the  prices  of  competitors  should  be  con- 
firmed by  their  letters  to  plaintiff,  and  given  In  good  faith  and  In  accord- 
ance with  the  price  at  which  the  bulbs  could  be  bought  In  the  seller's 
locality.  Thweafter  plaintiff  gave  an  order  for  a  quantity  of  bulbs,  and 
subsequently  the  seller  sent  various  "approximate"  lists  of  prices,  chan- 
ging as  the  season  progressed,  and  plaintiff  transmitted  prices  at  which 
the  seller's  competitors  were  offering  bulbs,  calling  attention  to  the  fact 
that  the  prices  were  lower  than  the  seller's,  In  reply  to  which  the  seller 
maintained  that  persons  quoting  such  prices  would  be  unable  to  deliver 
bulbs  thereat,  but  finally  the  seller  sent  a  printed  price  list,  and  subse- 
quently shipped  the  goods  at  a  price  less  than  the  printed  list,  which  price 
was  based  on  the  market  price  of  bulbs  In  tiie  seller's  re^on,  less  the 
deduction  specified  in  the  contract  Beld,  that  the  question  whether  the 
seller  had  performed  his  contract,  or  whether  plaintiff  was  entitled  to  re- 
ceive the  bulbs  at  the  price  based  on  quotations  sent  to  the  seller,  was  a 
question  of  law  for  the  court 

4.  Sake — Contbact  oi'  Sale— Breach. 

The  seller  was  not  guilty  of  any  breach  of  the  contract 

5.  Sake— Action— Acceptance  or  Goods. 

Where  the  purchaser  of  goods  refused  to  accept  the  shipment  thereof 
on  the  ground  that  the  Invoice  price  was  above  that  specified  in  the  con-  . 
tract  and  be  attached  the  goods  shipped,  but  did  not  allege  that  the  goods 
did  not  conform  to  the  contract  or  allege  a  tender  of  them  back  to  de- 
fendant and  according  to  defendant's  counterclaim  and  plaintiff's  reply 
the  delivery  to  and  acceptance  of  the  goods  by  the  plaintiff  after  the  at- 
tachment was  made  by  defendant's  consent  and  in  fulfillment  of  the  con- 
tract, defendant  was  entitled  to  recover  on  the  theory  of  a  delivery  and 
acceptance  pursuant  to  the  contract 

Appeal  from  Trial  Term 

Action  by  Albert.  A.  Manda  against  Emilius  Etienne.  From  a 
judgment  in  favor  of  defendant,  and  from  orders  denying  the  motions 
of  the  respective  parties  for  a  new  trial,  both  parties  appeal.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Hector  M.  Hitchings,  for  plaintiff. 
Henry  W.  Rudd,  for  defendant. 

LAUGHLIN,  J.  The  defendant  recovered  a  verdict  upon  his 
counterclaim.  Each  party  made  a  motion  for  a  new  trial,  and  both 
are  dissatisfied  with  the  judgment,  and  appeal.  The  plaintiff  was  en- 
,?aged  in  the  general  horticultural  business,  including  the  importation 
of  flower  bulbs,  at  South  Orange,  N.  J.  The  defendant  was  a  resi- 
dent of  OUioules,  France,  and  was  a  dealer  in  flower  bulbs  at  that 
place,  purchasing  the  same  from  growers  in  the  vicinity.  The  par- 
ties had  no  personal  acquaintance,  and  had  had  no  business  relations 
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prior  to  the  isth  day  of  October,  1895.  On  t^**  ^Y  plaintiff  wrote 
defendant,  suggesting  an  arrangement  by  which  he  would  become 
defendant's  agent  for  the  sale  of  flower  bulbs  in  this  country,  or  the 
buyer  of  bulbs  from  the  defendant.  The  defendant  replied,  declin- 
ing to  employ  plaintiff  as  an  agent,  but  manifesting  a  willingness  to 
sell  bulbs  to  him.  A  contract  accordingly  was  thereafter  negotiated 
between  the  parties  by  letters  and  cablegrams.  This  correspondence 
resulted  in  a  first  shipment  of  bulbs  by  the  defendant  to  the  plaintiff 
on  the  2d  day  of  July,  1896.  The  first  invoice  was  received  by  the 
plaintiff  on  the  14th  day  of  July,  but  the  bulbs  did  not  arrive  until 
the  2^th  day  of  the  same  month.  Upon  receiving  the  invoice  the 
plaintiff  refused  to  accept  the  drafts  accompanying  the  same,  upon 
the  ground  that  the  prices  were  in  excess  of  the  contract  price,  and 
upon  no  other  ground.  The  goods  were  consigned  through  the  de- 
fendant's agents  in  New  York,  instead  of  the  brokers  named  in  the 
contract ;  but  the  defendant  at  the  time  made  no  objection  on  this 
ground,  and  upon  their  arrival  he  demanded  the  bulbs,  offering  to 
accept  the  drafts  at  the  price  according  to  his  understanding  of  the 
contract,  which  was  refused.  As  soon  as  the  plaintiff  received  the 
invoice,  he  wrote  defendant,  complaining  of  the  price  and  request- 
ing, in  substance,  that  he  cable  the  consignee  to  modify  drafts  and 
deliver  at  price  as  claimed  by  plaintiff.  The  defendant,  upon  receiv- 
ing the  plaintiff's  protest  against  the  invoice  price,  refused  to  modify 
the  terms.  Thereupon  plaintiff  employed  counsel,  who  wrote  de- 
fendant, threatening  suit  and  complaining  that  the  goods  had  not 
been  consigned  to  the  broker  designated  in  the  contract ;  but  before 
the  defendant  received  the  letter,  or  had  an  opportunity  to  deliver 
the  goods  to  the  other  broker,  the  plaintiff  on  the  28th  day  of  July, 
1896,  brought  this  action  for  damages  for  breach  of  contract,  and  at- 
tached the  first  consignment  of  bulbs,  and  a  second  consignment, 
which  had  arrived  in  the  meantime,  delivery  of  which  had  been  ten- 
dered and  refused,  in  like  manner  as  the  first,  on  the  30th  day  of  July. 
An  order  for  service  on  the  defendant  by  publication  was  obtained ; 
but,  the  defendant  having  arrived  in  this  country,  personal  service 
was  made  on  him  on  the  20th  day  of  August  of  the  same  year.  Upon 
the  trial,  both  parties  claimed  that  the  terms  of  the  contract  became 
a  question  of  law  for  the  decision  of  the  court ;  but  the  court  submit- 
ted the  question  to  the  jury  as  one  of  fact,  and  both  parties  excepted. 
The  verdict  is  not  in  accordance  with  the  claims  of  either  party,  and 
under  the  peculiar  circumstances  of  this  case  it  is  impossible  to  ascer- 
tain from  the  verdict  what  the  jury  believed  to  be  the  contract.  The 
principal  question  presented  by  the  appeal  is  as  to  what  was  the  con- 
tract between  the  parties  as  to  the  price  of  the  bulbs,  and  whether 
the  court  erred  in  submitting  the  question  to  the  jury  as  one  of  fact. 
After  further  correspondence  between  the  parties  with  reference  to 
the  terms  of  a  contract,  and  after  the  defendant  had  submitted  ap- 
proximate prices  of  bulbs  for  the  coming  season,  subject  to  change, 
however,  until  the  crop  was  well  advanced,  which  would  be  about 
February,  the  plaintiff  wrote  the  defendant,  submitting  a  proposed 
form  of  contract,  and  expressing  the  hope  that  the  defendant  would 
reduce  the  approximate  prices  later.    Purstiant  to  the  request  of  the 
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plaintiff  in  his  letter  of  December  24th,  and  by  cable  on  the  5th  of 
January,  1896,  the  defendant  on  the  loth  of  January,  1896,  cabled  the 
plaintiff  with  reference  to  the  acceptance  of  his  proposed  contract: 
"Accept,  except  for  the  offers  of  competitors.  Letter  following."" 
The  agreement  proposed  by  the  plaintiff  provided  that  the  prices  at 
which  the  bulbs  were  to  be  invoiced  were  to  be  five  or  ten  francs  less 
per  thousand  than  the  prices  at  which  bulbs  were  offered  by  any  of 
defendant's  competitors  at  Ollioules.  On  the  nth  day  of  January, 
1896,  the  defendant  wrote  the  plaintiff,  refusing  to  accept  the  provi- 
sion of  the  contract  making  the  price  dependent  upon  the  selling  pri- 
ces at  which  bulbs  were  offered  by  defendant's  competitors,  and  stat- 
ing at  length  his  reasons  for  rejecting  the  proposition,  which  were, 
in  substance,  that  the  provision  was  liable  to  give  rise  to  misunder- 
standing and  to  litigation,  and  the  defendant  suggested  that  this 
clause  be  changed  to  read  that  the  defendant  would  sell  the  plaintiff 
bulbs  at  five  francs  per  thousand  less  than  his  competitors,  "on  condi- 
tion that  the  prices  of  my  competitors  are  pven  to  me  by  you,  and 
confirmed  by  their  own  letters,  which  you  will  send  me,  and  if  these 
prices  are  given  in  good  faith  and  in  accordance  with  the  prices  at 
which  the  goods  can  be  bought  in  this  region,  and  it  is  optional  for 
me  to  accept  or  refuse."  'The  plaintiff,  after  receiving  this  cable- 
gram and  letter,  cabled  the  defendant  on  January  24th,  accepting  the 
agreement  as  modified  by  defendant,  and  on  the  same  day  wrote  con- 
firming his  cablegram,  and  also  inclosed  a  schedule  of  prices  which 
he  suggested  as  defendant's  selling  price  to  him,  but  added  that  he 
would  not  dictate  prices  to  the  defendant. 

At  this  stage  of  the  negotiations,  it  is  evident  that  the  parties  had 
merely  come  to  an  understanding  by  which  the  defendant  was  to  sell 
all  bulbs  ordered  by  the  plaintiff,  so  far  as  he  could  fill  the  orders, 
provided  the  prices  at  which  the  plaintiff  claimed  defendant's  com- 
petitors were  offering  the  same  classes  of  bulbs  were  found  by  de- 
fendant to  be  in  accordance  with  the  market  prices  there  at  the  time 
of  shipment.     This  is  the  fair  interpretation  of  his  amendment  to 
the  contract  as  proposed  by  the  plaintiff,  in  view  of  the  fact  that  he 
distinctly  notified  the  plaintiff  that  he  desired  the  contract  in  that 
regard  put  in  such  form  that  it  would  not  be  open  to  any  misunder- 
standing or  litigation.    On  the  12th  of  March  thereafter,  the  plain- 
tiff wrote  the  defendant,  inclosing  his  first  order  for  bulbs  "at  the 
prices  and  conditions  according  to  our  arrangement  and  contract"; 
the  same  to  be  shipped  in  July.    There  had  been  considerable  corre- 
spondence between  the  parties  between  the  24th  of  January  rnd  t.  is 
time ;    but  np  change  in  the  contract  had  been  made,  and  the  sub- 
stance of  the  correspondence,  so  far  as  material,  was  inquiries  on 
the  part  of  the  plaintiff  as  to  the  condition  of  the  crop,  and  urging 
the  defendant  to  fix  a  definite  price,  on  account  of  the  difficulty  of 
contracting  for  the  sale  of  bulbs  here  without  the  price  being  fixed, 
and  on  the  part  of  the  defendant  that,  owing  to  the  drouth,  the  out- 
look for  the  crop  was  growing  worse  and  worse,  and  a  warning  to 
the  plaintiff  agfainst  making  contracts  at  fixed  prices  or  for  large- 
sized  bulbs.    Upon  the  28th  day  of  March,  the  defendant  wrote  the 
plaintiff,  stating  that  he  had  booked  the  plaintiff's  orders,  upon  con- 
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dition,  however,  that  if  he  should  be  unable  to  deliver  the  specified 
amount  of  any  particular  sized  bulbs,  owing  to  their  scarcity  in  the 
market,  he  should  only  be  required  to  deliver  so  far  as  able  to  per- 
form. The  plaintiff  acknowledged  the  receipt  of  this  letter,  and 
made  no  objection  to  the  conditional  acceptance  of  the  order.  Prior 
to  the  28th  day  of  March,  1896,  the  defendant  had,  at  the  instance 
of  the  plaintiff,  sent  the  plaintiff  different  approximate  price  lists, 
changing  as  the  season  progressed  and  the  shortage  of  the  crop 
became  more  apparent.  The  plaintiff  insisted  upon  having  the  de- 
fendant give  fixed  prices,  and  finally  on  the  28th  day  of  March,  with 
the  letter  acknowledging  and  booking  plaintiff's  order,  the  defendant 
inclosed  a  printed  price  list,  making  an  express  reservation  against 
his  inability  to  deliver  the  large  sizes  of  Roman  hyacinths  in  the 
quantity  desired.  This  letter  was  acknowledged  on  April  27th  by 
the  plaintiff,  who  made  no  objection  to  the  prices  quoted,  but  re- 
quested further  information  as  to  the  exact  number  of  each  size  and 
variety  of  bulbs  the  defendant  would  be  able  to  furnish,  stated  that 
he  would  send  another  order  soon,  and  asked  when  the  defendant 
intended  shipping  those  already  ordered.  Between  March  28th,  when 
defendant  inclosed  the  price  list  to  the  plaintiff,  and  the  date  and  re- 
ceipt of  plaintiff's  acknowledgment  thereof,  other  correspondence 
occurred  between  the  parties  relating  to  the  question  of  price,  but  it 
was  occasioned  by  communications  previously  sent. 

Prior  to  the  24th  day  of  March,  the  correspondence  between  the 
parties  indicated  that  they  were  proceeding  upon  the  basis  of  the 
formal  contract  proposed  by  the  plaintiff  on  December  24th,  as  modi- 
fied at  the  instance  of  the  defendant.  The  plaintiff  had  obtained  and 
transmitted  to  the  defendant  prices  at  which  the  defendant's  competi- 
tors were  offering  to  sell  various  kinds  of  bulbs,  and  in  that  connec- 
tion drew  the  attention  of  the  defendant  to  the  fact  that  those  prices 
were  in  many  instances  lower  than  those  quoted  by  the  defendant 
to  the  plaintiff  in  his  approximate  price  lists.  The  defendant  did 
not  assent  to  the  prices  of  his  competitors,  transmitted  to  him  by 
the  plaintiff,  but  maintained  the  position  that  it  would  be  impossible 
to  sell  at  those  prices,  owing  to  the  certainty  that  the  crop  would  be 
short,  and  continually  asserted  that  the  prices  would  be  higher,  even, 
than  his  previous  approximate  quotations.  He  apparently  became 
alarmed  as  to  whether  the  plaintiff,  in  view  of  these  circumstances, 
intended  to  let  the  order  already  given  stand,  or  forward  other  or- 
ders, and  asked  the  plaintiff,  in  substance,  whether  he  could  be  relied 
upon  to  take  bulbs  from  him.  On  the  24th  day  of  March,  the  plain- 
tiff wrote  the  defendant,  confirming  a  cablegram  in  which  he  stated 
that  the  defendant  could  rely  upon  him,  and  that  the  order  had  been 
placed  pursuant  to  the  arrangement  that  he  ti-as  to  receive  bulbs  at 
five  francs  per  thousand  cheaper  than  any  of  defendant's  competitors 
were  selling  for,  and. inclosed  further  quotations  of  defendant's  com- 
petitors, calling  attention  to  the  fact  that  they  were  much  lower  in 
many  instances  than  defendant's  quotations.  On  the  sth  day  of 
April,  the  defendant,  in  acknowledging  the  receipt  of  this  letter,  ad- 
mitted that  the  quotations  of  his  competitors  were  lower  than  his 
own,  but  called  attention  to  the  fact  that  they  did  not  bind  them- 
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selves  to  deliver,  and  that  they  would  be  unable  to  deliver  at  the 
prices  quoted,  and  referred  plaintiff  to  his  letter  of  the  28th  of  March, 
inclosing  fixed  prices,  and  assured  the  plaintiff  that  the  condition  of 
the  crop  justified  his  quotations.  In  this  letter  the  defendant  also 
advised  the  plaintiff  to  take  orders  as  to  quantities  and  sizes  of  bulDs 
conditionally,  and  pointed  out  the  facts  necessitating  this  course.  On 
the  13th  day  of  April,  the  defendant,  in  answer  to  an  inquiry  from 
the  plaintiff  on  April  2d,  inclosing  further  communications  concern- 
ing prices,  asking  about  the  condition  of  the  crop  and  the  quantities 
defendant  would  be  able  to  furnish,  which  was  received  by  the  de- 
fendant after  his  letter  to  the  plaintiff  of  April  5th,  advised  plaintiff, 
in  taking  orders,  to  be  cautious,  both  as  to  prices  and  as  to  sizes 
and  quantities,  and  informed  plaintiff  that  he  had  purchased  2,000,000 
bulbs  at  the  market  price,  to  be  established  later,  which  he  said 
would  be  higher. 

On  the  30th  of  April  the  defendant  wrote  plaintiff,  calling  atten- 
tion to  the  fact  that  his  letters  of  March  28th,  April  5th,  and  April 
13th  had  not  been  answered,  and  expressed  the  fear  that  the  prices 
quoted  terrified  the  plaintiff,  and  also  stated  that  he  had  been  re- 
quired to  give  security  to  perform  his  contract  with  the  growers, 
and  that  his  bondsmen  required  that  plaintiff  give  security  to  him. 
This  the  plaintiff  refused  to  do,  upon  the  ground  that  it  was  not 
required  by  the  contract,  and  the  defendant  formally  withdrew  the 
reijuest  on  the  2d  of  July;  but  prior  thereto,  and  on  or  before  the 
18th  of  June,  he  cabled  the  plaintiff,  upon  receiving  a  cablegram  from 
the  plaintiff  insisting  upon  holding  him  to  the  contract,  having  ref- 
erence to  defendant's  requirement  of  security,  that  he  would  make 
a  shipment,  which  evidently  meant  that  he  would  do  so  without 
security.  In  the  meantime  the  defendant  wrote,  on  May  9th,  that 
he  hoped  to  make  the  first  shipment  the  first  week  in  July.  On 
May  28th  the  plaintiff  wrote  the  defendant  to  make  shipments  as 
soon  as  possible,  and  made  no  further  suggestions  concerning  or 
reference  to  prices,  or  objections  to  the  prices  quoted  in  defendant's 
letter  of  March  28th.  Nothing  further  occurred  between  the  parties 
concerning  the  price  until  after  the  arrival  of  the  first  invoice,  as 
already  stated,  with  the  exception  that  on  the  26th  day  of  May  the 
defendant,  in  writing  plaintiff,  urging  the  giving  of  security,  stated 
that  the  growers  had  begun  to  gather  the  bulbs,  and  that  the  prices 
would  be  fixed  very  soon. 

If  the  defendant  was  ^ilty  of  a  breach  of  contract  in  refusing  to 
perform,  unless  the  plamtiff  would  give  security,  this  was  waived, 
and  is  now  of  no  importance.  The  same  is  true  with  reference  to  the 
consignment  not  having  been  made  to  the  broker  designated  therefor. 

The  contention  of  the  plaintiff  is  that  he  was  entitled  to  have  the 
bulbs  invoiced  at  five  francs  less  per  thousand  than  the  prices  quoted 
early  in  the  season  by  some  of  defendant's  competitors  and  transmit- 
ted by  plaintiff  to  defendant.  It  would  seem,  under  the  circumstan- 
ces, that  the  price  list  forwarded  to  plaintiff  by  defendant  on  the  28th 
day  of  March  was  acquiesced  in  by  the  plaintiff,  and  that  the  prices 
of  any  bulbs  shipped  by  defendant  to  the  plaintiff  were  to  be  deter- 
mined thereby.  The  defendant,  however,  appears  to  have  treated  this 
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price  list  as  furnishing  the  maximum  prices ;  and  it  may  be  that  the 
fair  construction  of  the  contract,  in  -the  light  of  the  subsequent  corre- 
spondence, is  that  it  was  to  be  taken  in  connection  with  the  formal 
contract,  based  on  plaintiff's  letter  of  December  24th  as  modified  by 
defendant's  reply,  and  to  be  considered  merely  an  assurance  or  guar- 
anty by  the  defendant  to  the  plaintiff,  for  his  guidance  in  taking  or- 
ders in  this  country,  that  the  prices  to  be  fixed  according  to  the  con- 
tract would  not  in  any  event  exceed  the  prices  submitted  on  the  28th 
day  of  March.  The  price  at  which  the  defendant  invoiced  the  two 
shipments  of  bulbs  to  the  plaintiff  was  less  than  the  prices  quoted  in 
the  Hst  inclosed  on  March  aSth.  The  invoice  price  was  evidently 
based  on  the  market  price  at  which  bulbs  of  the  same  kind  and  size 
could  be  bought  in  the  region  of  OUioules  at  the  time  of  shipment, 
less  the  francs  and  percentages  specified  in  the  contract.  It  appears 
that  the  defendant  exercised  the  option,  which  he  reserved  in  the  con- 
tract of  December  24th  as  modified,  to  fill  the  order,  and  the  price 
which  he  claimed  therefor  was  within  the  price  at  which  the  bulbs 
could  be  bought  in  the  vicinity  of  OUioules  at  that  time.  We  are  of 
opinion  that  the  defendant  acted  within  his  contract  rights  in  thus 
invoicing  the  bulbs,  and  that  he  was  entitled  to  the  price  at  which 
they  were  invoiced.  The  plaintiff,  therefore,  was  at  fault  in  declin- 
ing to  accept  the  bulbs  on  account  of  an  alleged  erroneous  price ;  and 
the  plaintiff,  not  the  defendant,  is  the  one  who  was  guilty  6i  a  breach 
of  the  contract.  This  should  have  been  decided  as  a  question  of  law, 
and  should  not  have  been  submitted  to  the  jury. 

The  verdict  for  the  defendant  was  $5,000.  The  first  two  consign- 
ments of  bulbs,  which  were  attached,  were  subsequently  delivered  to 
and  accepted  by  the  plaintiff.  According  to  the  allegations  of  de- 
fendant's counterclaim,  this  delivery  was  made  by  defendant's  con- 
sent, after  plaintiff's  refusal  to  accept  according  to  the  contract,  and 
after  he  had  attached  the  goods  and  threatened  to  sell  the  same ;  and, 
according  to  plaintiff's  reply,  the  delivery  was  made  in  fulfillment  of 
the  contract.  The  plaintiff  did  not  allege  that  the  bulbs  did  not  con- 
form to  the  contract,  or  a  tender  of  them  back  to  the  defendant.  In 
these  circumstances,  the  defendant  would  be  entitled  to  recover  on 
the  theory  of  a  delivery  and  acceptance  pursuant  to  the  contract,  for 
the  plaintiff,  having  first  wrongfully  refused  to  perform  the  contract 
by  accepting  the  bulbs  at  the  contract  price,  and  then  having  accepted 
them,  was  not  at  liberty  to  claim  that  the  acceptance  was  otherwise 
than  under  the  contract.  The  invoice  price  of  these  goods,  together 
with  the  cost  of  packing,  freight,  and  other  charges,  which  the  de- 
fendant paid,  and  which  the  plaintiff  was  obligated  to  pay,  aggregated 
the  sum  of  $19,666.04.  The  defendant  also  gave  other  evidence 
tending  to  show  other  damages  in  substantial  amounts  for  the  plain- 
tiff's failure  to  accept  and  pay  for  the  balance  of  the  bulbs  ordered 
and  shipped  pursuant  to  the  contract.  It  thus  appeared  that  on  the 
undisputed  evidence,  according  to  the  contract  as  we  interpret  it, 
the  verdict  in  favor  of  the  defendant  was  gfrossly  inadequate. 

The  decision  of  the  main  question  removes  from  the  case  many 
of  the  questions  argued  upon  the  appeal.  The  other  questions  that 
will  necessarily  arise  upon  the  new  trial  are  the  ordinary  questions 
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that  arise  on  a  breach  of  a  contract  to  accept  and  pay  for  goods ;  and, 
inasmuch  as  the  evidence  upon  a  new  trial  may  be  different,  it  is  nei- 
ther necessary  nor  advisable  that  we  should  attempt  to  decide  those . 
questions  in  advance. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, both  on  the  law  and  on  the  facts,  and  a  new  trial  granted,  with 
costs  to  defendant  to  abide  the  event.    All  concur. 


(42  Misc.  Rep.  600.) 

PEOPLE  «  rel.  NEW  YORK  MUT.  OASUOHT  CO.  T.  WELLS  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1904.) 

1.  Taxation — Cospobatiorb — Corbection  or  Assessment. 

Where  a  corporation  applies  to  the  tax  commissioners  to  correct  an 
assessment,  presenting  a  sworn  statement  of  Its  assets  and  liabilities,  the 
tax  commissioners  must  accept  the  statement  as  true  wben  not  contra- 
dicted. 

2.  Saice— EriOENCE— Cebtiobabi. 

On  certiorari  to  review  determination  of  tax  commissioners  on  applica- 
tion to  correct  an  assessment  the  commissioners  must  state  the  evidence 
on  which  their  conclusion  was  based,  that  the  court  may  determine  wheth- 
er it  was  fairly  drawn  from  the  facts  establislied. 

3.  Sauk— Oboss  Babrirob. 

In  determining  the  amount  of  an  assessment  against  a  corporation,  its 
gross  earnings  as  they  appear  from  a  dividend  declared  during  the  year 
are  not  a  proper  basis  of  assessment,  unless  it  is  shown  that  the  dividend 
was  paid  from  the  earnings  of  that  particular  year. 

4.  Same— Gab  Pipes— Locai,  Taxation. 

The  gas  pipes  and  mains  of  a  corporation  laid  in  the  streets  and  In- 
cluded under  the  franchise  tax  law  in  the  state  assessment  are  not  taxa- 
ble by  local  authorities. 

5.  Same— Fbanchibx. 

The  franchise  of  a  corporation  iB  not  to  be  considered  in  assessing  Its 
taxable  dapltaL 

Certiorari  by  the  people,  on  the  relation  of  the  New  York  Mutual 
Gaslight  Company,  against  James  L.  Wells  and  others,  commission- 
ers of  taxes  and  assessments.    Assessment  reduced. 

Guthrie,  Cravath  &  Henderson,  for  relator. 
John  J.  Delany,  Corp.  Counsel  (David  Rumsey,  of  counsel),  for 
respondents. 

SCOTT,  J.  In  my  opinion  this  proceeding  cannot  be  distinguished 
from  People  ex  rel.  Consolidated  Gas  Co.  v.  Feitner,  78  App.  Div. 
31.^.  79  N.  Y.  Supp.  975.  In  this  case,  as  in  that,  the  commissioners 
were  presented  with  a  sworn  statement  of  the  assets  and  liabilities 
of  the  relator,  and  of  the  value  of  such  assets.  As  to  such  a  state- 
ment, the  Appellate  Division  said:  "If  there  was  nothing  to  con- 
tradict the  statement  filed  by  the  relator  and  the  testimony  of  its 
president,  then  the  commissioners  were  bound  to  accept  sudi  state- 
ment and  testimony  as  true."  Neither  in  that  case  nor  in  this  did 
the  commissioners  accept  the  statement  as  true,  and  in  that  case  it 

f  5.  See  Taxation,  vol.  45,  Cent  Dig.  f  626. 
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was  held  that  their  action  was  not  justified  by  the  statements  con- 
tained in  their  return  as  the  reasons  leading  to  the  result  arrived 
at  by  them.  In  that  case  they  stated  that  they  determined  the  value 
of  tiie  gross  assets  "upon  the  earnings  of  the  company,  supported  by 
the  market  rate  of  the  share  stock  at  $190,  including  the  fixed  charges 
of  interest  upon  their  bonds  and  the  dividends  of  $yi  per  cent,  upon 
their  stock."  This  was  held  to  be  insufficient,  because  it  amounted 
only  to  a  statement  of  the  conclusions  at  which  the  commissioners 
arrived,  without  disclosing  the  evidence,  if  any,  upon  which  they 
acted,  and  it  was  laid  down  as  a  rule  to  be  observed  whenever  the 
act  of  the  assessors  is  challenged  that  they  must,  in  addition  to  set- 
ting forth  the  conclusion  reached  by  them,  also  set  forth  the  evi- 
dence upon  which  the  conclusion  is  based,  to  the  end  that  the  court 
may  determine  whether  the  conclusion  was  fairly  drawn  from  the 
facts  established,  or  whether  they  acted  arbitrarily  in  the  matter. 
The  commissioners'  return  in  the  present  case  shows  that  they  adopt- 
ed two  methods  of  determining  the  value  of  the  relator's  given  as- 
sets. By  the  first  method  they  took  the  capital  at  par  as  $3,500,000, 
and,  "on  account  of  the  market  value  of  the  stock  of  the  relator 
being  $210  per  share,  we  determined  that  this  indicated  an  added 
value  of  $3,850,000,"  thus  making  the  total  value  of  the  relator's 
estate  $7,350,000.  'The  reliance  upon  market  value  of  the  share  stock 
of  a  corporation  as  evidence  of  the  actual  value  of  its  assets  has  been 
repeatedly  condemned  by  the  courts,  and  has  been  declared  by  the 
Court  ofAppeals  to  be  the  "most  deceptive  and  treacherous  test," 
to  be  resorted  to  only  in  those  rare  cases,  in  which  a  better  means 
or  truer  test  of  valuation  is  not  obtainable.  People  ex  rel.  Union 
Trust  Co.  V.  Coleman,  126  N.  Y.  433,  27  N.  E.  818,  12  L.  R.  A.  762. 
Furthermore,  the  commissioners  do  not  return  how  they  ascer- 
tained the  market  value  of  the  share  stock,  and  in  this  aspect  the 
present  case  presents  one  of  the  same  features  commented  upon  in 
the  Consolidated  Gas  Company  Case.  The  second  method  of  ascer- 
taining the  value  of  the  total  assets  is  thus  stated  by  the  commis- 
sioners : 

"We  ascertained  that  the  company  had  earned  during  the  year  preceding 
the  second  Monday  ot  January,  1902,  nine  per  cent  upon  Its  capital  stock, 
being  the  sum  of  $315,000,  and  we  were  Informed  and  believe  that  the  said 
company  was  capable  of  earning  the  said  sum  annually.  From  our  general 
knowledge  of  the  value  of  properties  of  this  kind,  and  of  the  sums  for  which 
such  properties,  under  ordinary  circumstances,  would  sell,  we  believe  that  the 
entire  plant  or  estate  of  said  corporation  would,  under  ordinary  circomBtances. 
sell  for  a  sum  which  would  produce  four  per  cent,  per  annum  upon  the  invest- 
ment, and  therefore,  by  capitalizing  the  actual  earnings  of  said  company  at 
four  per  cent,  it  appeared  that  the  fair  market  value  of  the  entire  estate  of 
this  corporation.  Including  franchises,  was  17,875,000." 

This  statement  differs  only  in  elaboration  from  the  statement  in 
the  return  of  the  Consolidated  Gas  Company  Case  that  the  commis- 
sioners had  determined  the  value  of  the  gross  assets  "upon  the  earn- 
ings of  the  company."  The  same  difficulty  presents  itself  in  this  case 
as  was  pointed  out  in  that,  to  wit,  that  the  commissioners  did  not 
show  how  they  ascertained  the  amount  of  the  gross  earnings,  unless 
from  the  company's  statement  as  to  the  amount  of  dividend  paid  dur- 
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ing  the  year;  and  it  may  be  taken  as  well  settled  that  the  mere  dec- 
larati<Mi  and  payment  of  a  given  sum  by  way  of  dividend  does  not, 
by  itself,  raise  a  presumption  that  the  corporation  had  earned,  in 
the  year  for  which  the  dividend  was  so  declared  and  paid,  the  amount 
of  the  dividend,  for,  as  suggested  in  the  Consolidated  Gas  Company 
Case,  the  dividend  may  have  been  paid  from  a  surplus  accumulated 
in  prior  years,  and  there  may  not  have  been  any  dividend  at  all 
earned  in  the  particular  year  for  which  it  is  paid.    The  commission- 
ers' statement  that  they  were  "informed  and  believe"  that  the  com- 
pany was  capable  of  earning  the  amount  of  the  dividend  every  year 
goes  for  nothing,  in  the  absence  of  any  disclosure  of  the  sources  and 
nature  of  their  information.    For  the  reasons  above  stated,  and  fol- 
lowing the  decision  of  the  Appellate  Division  of  this  department  in 
the  case  above  cited,  which  finds  support  in  the  many  cases  referred 
to  in  its  opinion,  I  am  constrained  to  hold  that  the  commissioners' 
assessment  was  erroneous.    Upon  the  trial  the  relator  moved  upon 
the  petition  and  return  for  relief.    The  defendants,  upon  the  same 
papers,  moved  for  the  dismissal  of  the  writ.    Neither  side  moved  for 
the  taking  of  testimony  or  the  appointment  of  a  referee,  and  no  sug- 
gestion was  made  by  either  side  that  a  reference  back  to  the  commis- 
sioners would  result  in  the  presentation  of  any  further  facts  than 
those  presented  by  the  papers.    It  becomes  the  duty  of  the  court, 
therefore,  to  determine,  upon  these  papers,  the  amount  by  which  the 
assessment  should  be  reduced.     The  relator's  statement  filed  with 
the  tax  commissioners  showed  that  the  value  of  its  total  gross  assets 
was  $4,511,666,  which  was  made  up  of  real  estate  of  the  value  of 
$2,721,750,  and  "personal  property"  of  the  value  of  $1,789,916.     It 
appeared, ,  however,  from  a  supplementary  statement,  also  filed  with 
the  commissioners,  that  the  value  of  the  real  estate  as  given  in  the 
first  statement  included  mains  and  pipes  in  the  streets  valued  at 
8768,290,  which  had  been  included  in  the  state  assessment  under  the 
franchise  tax  law  (Laws  1896,  p.  795,  c.  908),  and  was  therefore  not 
taxable  by  the  local  authorities.    This  would  leave  the  total  value  of 
tlie  assets  liable  to  assessment,  excluding  the  franchise  and  property 
included  in  the  assessment  of  the  franchise,  $3,743,376.    It  is  con- 
ceded on  all  hands  that  this  amount  is  subject  to  the  deduction  of 
$3,125/311.27  for  the  assessed  value  of  its  real  estate,  debts,  invest- 
ment in  city  bonds,  and  10  per  cent,  of  the  capital  stock.    This  leaves 
the  sum  of  $618,364.73  as  the  amount  at  which  the  relator's  assess- 
ment should  have  been  fixed.    The  assessment  must  therefore  be 
reduced  to  that  sum. 
Ordered  accordingly. 


(42  Misc.  Rep.  632.) 

LE  BOEUF  et  al.  t.  GRAY  et  aL 

(Supreme  Court,. Trial  Term,  St  Lawrence  County.    Febmary,  1904.) 

1.  Pabtitioh— Eerroppn.  bt  Pleading. 

An  owner  of  an  undivided  share  In  land,  subject  to  the  Uen  of  a  judg- 
ment recovered  against  his  grantor,  sued  for  partition;  and  made  the 
Judj^nent  creditor  a  party ;  asking  that  the  proceeds  of  the  sale  be  divid- 
ed.    Thereafter  the  complaint  was  amended,  leaving  the  allegation  sub- 
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Btantiall7  the  same,  and  the  case  was  pending  antll  there  was  not  time, 
under  the  statute,  for  the  Jnd^ent  creditor  to  obtain  leave  to  Issne  exe- 
cution on  the  judgment,  made  necessary  by  the  death  ot  the  judgment 
debtor.  Pending  the  action  the  judgment  was  assigned,  and  the  surro- 
gate refused  leave  to  the  assignee  to  enforce  the  judgment,  as  Its  lien 
would  expire  before  a  sale  could  be  had.  field,  that  plaintiff  was  estopped  . 
to  assert  by  an  amended  complaint  tliat  the  adjudication  of  the  surrogate 
freed  bis  share,  aa  that  of  a  purchaser  in  good  faith,  from  the  lien  of  the 
judgment  ■ 

2L   SaHE— SUPFLElfKNTAI.  COKPI.AIRT. 

Where  a  new  cause  of  action  arises  after  the  action  is  brought,  the 
proper  way  to  take  advantage  of  it  la  by  leave  to  serve  a  supplemental 
complaint 

Action  by  Evariste  Le  Boeuf  and  others  against  Miranda  Gray  and 
others  for  partition.    Judgment  entered. 

J.  P.  Kellas,  for  plaintiff. 

C.  S.  Ferris,  for  defendant  George  G.  Gillette. 

JOHN  M.  KELLOGG,  J.  The  defendant  Gillette,  the  owner  of 
a  judgment  recovered  August  i6, 18^3,  against  the  plaintiff's  grantor, 
asks  that  provision  be  made  in  the  judgment  of  partition  herein  for 
the  payment  of  said  judgment,  to  which  the  plaintiff  objects  on  the 
ground  that  he  is  a  subsequent  purchaser  of  the  premises  from  the 
judgment  debtor,  and  that  said  judgment  ceased  to  be  a  lien  Augfust 
15,  1903.  Administration  was  had  upon  the  estate  of  the  judgment 
debtor  March  16,  1900,  and  by  virtue  of  section  1380  of  the  Code  of 
Civil  Procedure  the  statutory  lien  of  the  said  judgment,  which  other-, 
wise  would  have  expired  August  15,  1903,  was  continued  three  years 
and  six  months  from  the  date  of  such  administration,  and  terminated 
September  15,  1903.  In  partition  it  is  optional  with  the  plaintiff,  un- 
der section  1540  of  the  Code  of  Civil  Procedure,  whether  he  will  make 
a  party  having  a  lien  upon  an  undivided  share  or  interest  in  the  prop- 
erty a  defendant  or  not.  The  plaintiff  made  the  then  owner  of  this 
judgment  a  party,  serving  upon  him  a  verified  complaint  June  6. 
1903,  alleging  the  said  judgment ;  that  the  plaintiff  is  the  owner  of 
an  undivided  one-sixth  of  said  premises,  subject  to  the  lien  of  said 
judgment ;  and  that  the  premises  consist  of  a  farm,  which  cannot  be 
divided,  but  must  be  sold — ^and  asked  judgment  for  the  sale  of  the 
farm,  and  that  the  proceeds  be  divided  between  the  respective  par- 
ties according  to  their  shares,  rights,  and  interests.  At  the  time  the 
summons  ana  complaint  was  served  the  owner  of  the  said  judgment 
had  no  days  remaining,  which  gave  ample  time  to  collect  the  judg- 
ment by  execution  before  the  lien  expired.  On  June  12,  1903,  a  sup- 
plemental and  amended  complaint  was  served  by  the  plaintiff,  con- 
taining substantially  the  same  allegations  and  prayer  for  relief;  and 
on  August  1st  another  amended  complaint  was  served,  containing 
substantially  the  same  allegations  and  prayer  for  relief.  When  this 
latter  complaint  was  served  there  were  but  45  days  remaining,  not  giv- 
ing time  to  obtain  leave  to  issue  execution  and  effect  a  sale  on  the 
judgment  before  the  statutory  time  expired ;  and  an  execution  ought 
not  to  issue  against  an  estate  for  the  sale  of  real  estate  unless  there 

'  f  2.  See  Pleading,  vol.  39,  Cent  Dig.  {{  832,  830. 
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is  sufficient  time  remaining  before  the  statutory  lien  expires  in  which 
to  make  the  sale.    Darling  v.  Littlejohn  (Sup.)  12  N.  Y.  Supp.  205. 

So  we  must  conclude  that  at  that  late  day,  when  the  owner  of  the 
judgment  had  no  legal  remedy  by  which  he  could  collect  out  of  this 
real  estate  before  the  expiration  of  the  lien,  the  plaintiff  was  still  rec- 
ognizing that  the  owner  of  the  judgment  was  entitled  to  be  paid  out 
of  the  proceeds  of  the  sale.  The  defendant  Crapser,  the  owner  of 
the  judgment  at  the  time  the  action  was  brought,  having  transferred 
it  to  the  defendant  Gillette,  the  latter  obtained  from  this  court  an 
order  dated  August  15, 1903,  bringing  him  into  the  action  as  a  defend- 
ant, and  upon  that  date  he  serves  an  answer  alleging  that  the  judg- 
ment has  been  transferred  by  the  defendant  Crapser  to  him,  and  that 
he  is  the  owner  thereof,  and  asks  that  the  same  be  paid  to  him. 
Thereupon  the  plaintiff  serves  an  amended  complaint,  verified  the 
19th  day  of  August,  1903,  alleging  said  judgment  and  its  transfer  to 
the  defendant  Gillette,  and  that  after  the  commencement  of  this  ac- 
tion, and  on  the  loth  day  of  August,  the  said  Gillette  applied  to  the 
surrogate  of  Franklin  county  for  leave  to  issue  an  execution,  which 
leave  was  denied  upon  the  ground  that  the  lien  of  said  judgment 
would  expire  on  the  i6th  day  of  August,  and  that  by  virtue  of  said  ad- 
judication by  said  surrogate,  the  plaintiff  being  a  purchaser  in  good 
faith,  his  interest  in  said  premises  is  free  and  clear  from  the  lien  of 
said  judgment,  to  which  the  defendant  Gillette  served  an  amended  an- 
swer, insisting  that  said  judgment  should  be  paid  in  this  action. 
It  is  significant  that  before  this  action  was  commenced  the  defendant 
Crapser  had  served  on  plaintiff  and  others  interested  a  notice  of  mo- 
tion asking  leave  to  issue  execution  upon  this  judgment,  returnable 
before  this  court  on  the  6th  day  of  June ;  but  said  motion  for  some 
reason  was  continued  until  the  6th  day  of  July,  when  leave  was 
granted.  On  the  14th  day  of  July,  1903,  Gillette  filed  a  petition  with 
the  Franklin  county  surrogate  for  leave  to  issue  an  execution  upon 
said  judgment,  which  matter  for  some  reason  continued  along  until 
the  loth  day  of  August,  1903,  when  the  surrogate  denied  said  applica- 
tion upon  the  ground  that  the  lien  of  said  judgment  would  expire  be- 
fore a  sale  could  be  had  upon  execution.  The  fact  that  this  action 
was  pending,  and  the  proceedings  therein  and  the  effect  thereof,  do 
not  seem  to  have  been  before  or  considered  by  the  surrogate,  so  that 
the  decree  only  adjudges  that,  upon  the  facts  appearing  before  him, 
an  execution  ought  not  to  issue,  because  a  sale  under  it  could  not 
take  place  until  after  the  statutory  lien  had  expired.  But  the  question 
here  is  whether,  by  reason  of  the  particular  circumstances  existing  in 
this  action,  the  plaintiff  is  precluded  from  denying  that  the  defendant 
Gillette  is  entitled  to  have  his  judgment  paid  out  of  the  proceeds  of 
the  sale  in  this  action. 

With  confidence  the  defendant  cites  Caswell  v.  Kemp,  41  Hun, 
434,  which  holds  that  a  defendant  in  a  partition  case,  who  holds  a 
judgment  against  the  ancestor  of  the  tenants  in  common,  is  entitled 
to  have  it  paid  out  of  the  proceeds,  even  though  the  statutory  lien 
expires  during  the  pendency  of  the  action;  saying  that  the  liens 
existed  at  the  time  the  suit  was  commenced,  and  the  interests  must 
he  determined  with  reference  to  the  rights  of  the  parties  as  they  ex- 
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isted  at  the  commencement  of  the  action.  With  equal  confidence 
the  plaintiff  refers  to  Nutt  v.  Cuming,  155  N.  Y.  309,  49  N.  E-  880, 
where,  in  an  action  of  foreclosure,  the  owner  of  a  subsequent  jud|;- 
ment  was  made  a  defendant,  and  a  decree  of  foreclosure  and  sale  m 
the  usual  form  was  made  before  the  statutory  lien  expired,  but  the 
sale  did  not  take  place  till  five  years  later,  and  after  the  statutory 
lien  had  expired,  and,  upon  an  application  for  the  surplus  moneys, 
it  was  held  that,  the  lien  having  expired,  the  judgment  creditor  hiad 
no  claim  upon  the  surplus  moneys.  The  opinion  seems  to  proceed 
upon  the  effect  of  rule  64,  which  provides  that  any  person  having  a 
lien  at  the  time  of  sale  may  apply  for  the  surplus  moneys,  and  also 
upon  the  theory  that  the  owner  of  the  mortgage  was  simply  pro- 
ceeding against  the  property  for  the  payment  of  his  debt,  and  that 
the  surplus  arose  as  an  incident  to  that  proceeding,  and  was  not 
such  a  bringing  of  the  fund  into  a  court  of  equity  that  the  owner  of 
the  judgment  could  assert  his  rights  as  of  the  time  of  the  com- 
mencement of  the  action,  but  must  rely  upon  the  situation  as  he  finds 
it  when  he  seeks  his  remedy.  While  a  majority  of  the  court  do  not 
refer  to  Caswell  v.  Kemp,  the  opinion  draws  a  clear  distinction  be- 
tween that  case  and  the  one  then  under  consideration.  The  dissent- 
ing opinion  refers  to  it  with  confidence.  There  is  a  broad  distinction 
with  reference  to  such  a  judgment  between  an  action  of  partition 
and  an  action  of  foreclosure,  especially  where  the  action  oi  parti- 
tion is  brought  by  the  owner  of  the  share  in  the  property  against 
which  the  judgment  is  a  lien.  In  such  a  case  he  brings  all  the  parties 
interested  in  the  property  and  the  property  itself  into  a  court  of 
equity  to  be  distributed  according  to  the  legal  and  equitable  rights 
and  interests  of  the  parties.  And  where  the  judgment  is  a  lien  upon 
only  his  share,  it  being  entirely  optional  with  him  whether  to  bring 
in  the  judgment  creditor  or  not,  it  must  be  that  when  he  brings  him 
in  it  is  for  a  purpose;  and  when  he  recogfnizes  the  rights  of  the 
judgment  creditor,  and  states  his  interest  in  the  premises,  and  asks 
that  the  property  be  divided  according  to  the  respective  interests, 
he  must,  so  far  as  he  is  concerned,  be  bound  by  his  act.  We  can  well 
see  why  a  plaintiff  in  foreclosure,  who  has  no  interest  in  the  judg- 
ment, or  in  the  property  or  fund  from  which  it  must  be  paid,  but  is 
only  proceeding  to  get  his  own,  cannot  determine  for  the  other  par- 
ties, who  have  no  connection  with  him,  whether  an  outside  judgment 
shall  be  paid  from  the  proceeds  or  not;  but  when,  in  partition,  the 
plaintiff,  against  whose  share  alone  the  judgment  is  a  lien,  at  a  time 
when  proceedings  are  pending  for  leave  to  issue  execution,  the  ob- 
ject of  which  is  to  sell  his  property,  brings  an  action  making  the 
judgment  creditor  a  party,  seeking  to  have  him  paid  out  of  the  pro- 
ceeds of  the  sale  of  his  share  only,  it  seems  that  he  takes  a  position 
that  he  cannot  recede  from.  It  would  be  unjust  and  inequitable  in 
this  case  to  continue  the  judgment  creditor  in  the  action,  with  a 
promise  of  payment  as  a  result  of  the  suit,  until  the  time  arrives  when 
he  cannot  enforce  his  debt  in  any  other  way,  and  then  amend  the 
complaint  and  leave  him  without  remedy.  It  is  true  that  when  an 
amended  pleading  is  properly  served  it  supersedes  and  takes  the 
place  of  the  other  pleading,  and  becomes  the  pleading  in  the  action. 
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Nevertheless  the  party  by  his  former  pleading  may  estop  himself 
from  changing  his  position  or  course,  especially  where  his  former 
pleading  has  caused  the  adverse  party  to  sleep  away  his  rights  in 
reliance  upon  it.  If  the  original  complaint,  or  either  of  the  amended 
complaints  down  to  August  ist,  stands,  the  plaintiff  would  be  es- 
topped from  disputing  or  denying  the  right  of  this  defendant  to  have 
the  judgment  paid  from  the  proceeds  of  the  property.  It  is  con- 
tended, however,  by  the  plaintiff,  that  in  Caswell  v.  Kemp,  supra, 
the  judgment  was  paid  out  of  the  shares  of  the  heirs  of  the  judgment 
debtor  himself,  they  being  before  the  court,  and  the  court  having  in 
hand  the  funds  which  as  between  them  and  the  creditor  belonged 
to  the  latter,  irrespective  of  the  lien  of  the  judgment,  and  that  such 
payment  was  made  in  order  to  prevent  circuity  of  action,  but  that 
here  the  question  is  between  a  purchaser  in  good  faith  of  the  premises 
and  the  owner  of  the  judgment.  We  do  not  think,  however,  that, 
under  the  particular  circumstances  of  this  case,  the  distinction,  if  it 
exists,  can  benefit  the  plaintiff. 

Without,  therefore,  considering  that  Caswell  v.  Kemp  applies  to 
and  controls  in  every  action  of  partition,  I  find  that  in  this  case  the 
plaintiff,  by  the  original  and  other  complaints,  down  to  the  time  he 
served  the  last  amended  complaint,  had  so  far  brought  this  action  for 
the  benefit  of  the  owner  of  the  judgment,  and  recognized  him  as  a 
party  to  be  benefited  by  the  sale,  and  by  continuing  such  recognition 
until  it  was  too  late,  with  the  utmost  expedition,  to  resort  to  any 
other  remedy,  he  is  now  estopped  and  concluded  from  raising  any 
objection  to  the  payment  of  the  judgment  in  this  action.  Gillette 
having  succeeded  to  the  rights  of  the  defendant  Crapser,  it  was  un- 
necessary for  him  to  be  made  a  party  defendant,  as  he  succeeded  to 
and  occupied  Ihe  position  of  Crapser,  and  the  only  advantage  he 
could  gain  by  being  a  defendant  was  to  have  the  money  paid  to  him 
instead  of  to  Crapser.  If  Gillette  had  not  been  made  a  party,  the 
plaintiff's  power  to  amend  his  complaint  was  gone,  and  he  could  only 
amend,  so  far  as  the  parties  interested  in  this  judgment  are  concerned, 
by  an  application  to  the  court ;  and  it  is  fair  to  assume  that  no  court, 
as  a  matter  of  discretion,  would  allow  him  to  change  his  position  in 
respect  to  this  judgment  after  he  had  caused  the  judgment  creditor 
to  sleep  away  his  other  remedies. 

But  the  plaintiff  seeks  to  justify  his  position  by  the  decision  of 
the  surrogate  denying  leave  to  issue  the  execution.  In  other  words, 
after  action  brought,  and  after  he  admitted  the  rights  of  the  judgment 
creditor,  he  claims  that  two  facts — (i)  the  surrogate's  decree,  and 
(2)  the  expiration  of  the  10  years — deprive  the  judgment  of  force. 
The  proper  way  for  a  plaintiff  or  defendant  to  take  advantage  of 
facts  constituting  a  new  ground  of  action  or  defense,  arising  after 
action  brought,  is  by  an  application  to  the  court  for  leave  to  serve  a 
supplemental  complaint  or  answer.  No  such  leave  was  granted  in 
this  case,  and  it  is  assumed,  upon  the  facts  appearing,  that  none 
would  have  been  granted.  The  plaintiff,  therefore,  could  not  change 
his  position  on  account  of  those  subsequent  events,  and  change  the 
action  from  one  brought  for  his  own  and  the  judgment  creditor's 
benefit  to  one  hostile  to  the  latter  by  a  so-called  amended  complaint. 
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[  The  other  complaints,  therefore,  so  far  as  they  relate  to  the  rights  of 

I  this  judgment  creditor,  are  not  necessarily  superseded  or  changed 

by  the  last  complaint  served.  Such  change  could  only  properly  be 
made  by  a  supplemental  complaint  served  by  permission  of  the  court. 
Otherwise  even  an  amended  pleading  only  speaks  as  of  the  time  of 
the  commencement  of  the  action,  and  the  rights  of  the  parties  are 
determined  as  of  that  time.  Code  Civ.  Proc.  §  544;  Merz  v.  Interior 
C.  &  I.  Co.,  20  Misc.  Rep.  378,  46  N.  Y.  Supp.  243. 

The  usual  findings  and  interlocutory  judgment  may  be  prepared 
and  served,  and,  if  not  agreed  upon,  may  be  settled  upon  five  days' 
notice,  and  will  direct  the  payment  of  the  judgment  to  Gillette  from 
the  plaintiff's  one-sixth  interest  in  said  premises,  together  with  costs 
to  said  defendant. 
Judgment  accordingly. 


(42  Misc.  Uep.  5U3.) 

SPONBNBUEGH  v.  CITY  OF  GL0VBR8VILLH. 

(Sapreme  Coart,  Special  Term,  Fnlton  County.    February,  1901.) 

L  Judgment— TiMPOKABT  Stat. 

The  Supreme  Court  has  power,  In  Its  discretion,  to  temporarily  suspend 
the  operation  of  Its  Judgments,  or  to  stay  proceedings  on  them  for  such 
time  and  on  such  terms  as  It  may  deem  proper. 

2.  Same— Second  Suspension. 

Plaintiff  sued  to  recover  damages  for  the  pollution  of  the  waters  of 
a  creek  into  which  defendant  city  discharged  its  sewage,  and  recovered 
Judgment  which  directed  the  city  to  so  arrange  its  sewage  system  as  not 
to  iK)llute  the  stream  and  injtire  the  farm.  The  court  suspended  opera- 
tion of  the  mandatory  and  Injunctlre  relief,  and  gave  the  city  leave  to 
apply  for  a  further  suspension  to  obtain  appropriate  legislation  or  estab- 
lish a  different  sewage  system.  Held,  that  the  court  had  power,  after  a 
susi)ensIon  of  one  year,  to  grant  a  second  suspension,  it  not  being  au 
amendment  of  the  Judgment,  but  only  a  regulatlou  of  the  manner  in  which 
it  should  be  enforced. 

Action  by  George  Sponenburgh  against  the  city  of  Gloversville. 
Judgment  for  plaintiff.  Application  by  defendant  to  suspend  the 
operation  of  the  injunctive  provisions  contained  in  the  judgment. 
Granted. 

Wm.  A.  McDonald,  for  the  motion. 

M.  D.  Murray  (A.  J.  Nellis,  of  counsel),  opposed. 

SPENCER,  J.  This  is  an  application  for  an  order  suspending  the 
operation  of  certain  injunctive  provisions  contained  in  the  judgment 
herein.  Eighteen  other  motions  are  made  in  as  many  other  actions, 
and,  as  the  cases  are  substantially  alike,  the  decision  in  one  will  serve 
for  all. 

This  action  was  brought  to  recover  damages  to  the  plaintiff's 
farm,  occasioned  by  the  pollution  of  the  waters  of  the  Cayadutta 
creek  by  the  discharging  of  the  defendant's  public  sewage  therein. 
It  appeared  upon  the  trial  that  a  large  number  of  leather  dressing 
establishments  and  the  city  of  Johnstown  also  discharged  their  sew- 
age and  other  refuse  into  said  stream,  and  the  court  by  its  judgment 
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determined  that  the  damages  resulting  from  the  pollution  was  $15 
a  year,  imposing  one-third  thereof  upon  the  defendant  as  its  share. 
The  judgjnent  also  directed  the  defendant  to  so  arrange  its  system 
of  sewers  and  drains  that  none  of  the  polluted  matters  therefrom 
should  be  discharged  into  said  creek  so  as  to  affect  the  lands  of  the 
plaintiff  for  farming,  dairying,  and  domestic  purposes,  or  cause 
offensive  or  unwholesome  odors.  It  contained  a  further  provision 
as  follows : 

'The  oi)eratlon  of  said  Injunction  shall  be  and  Is  sngpended  nntll  the  29th 
day  of  January,  1903.  and  the  defendant  may  have  leave  to  apply  to  this  court 
at  Special  Term  to  have  the  operation  of  said  injunction  further  suspended 
for  such  further  reasonable  time  as  may  seem  necessary  for  the  obtaining  of 
appropriate  legislation  or  the  establishing  of  a  dillerent  ^stem  of  sewage 
for  the  defendant  dty." 

Thereafter  the  defendant  moved  at  Special  Term  under  the  pro- 
visions of  the  judgment,  and  this  court,  on  the  14th  day  of  February, 
1903,  made  an  order  as  follows: 

'The  operation  of  said  Injunction  be,  and  the  same  hereby  is,  further  sus- 
pended for  one  year  ontil  the  29th  day  of  January,  1904." 

The  term  of  suspension  so  granted  having  nearly  expired,  the  de- 
fendant makes  this  application  for  an  order  extending  the  same. 

I  have  examined  with  pare  the  moving  and  opposing  affidavits,  and 
am  satisfied  that  good  and  sufficient  reasons  have  been  shown  for 
an  extension  of  the  time  mentioned,  provided  the  court  has  the  power 
to  grant  the  same.  The  plaintiff  contends  that  the  court  has  not  the 
power;  that  the  judgment,  by  its  terms,  provides  for  but  one  ex- 
tension of  the  period  of  suspension,  which  has  already  been  granted ; 
and  that  another  suspension  would  constitute  an  amendment  of  the 
judgment,  and  change  the  substantial  rights  of  the  parties  as  estab- 
lished thereby.  If  to  extend  the  time  would  work  such  a  result,  it 
may  be  admitted  at  the  outset  that  the  court  has  not  the  power. 
Heath  v.  N.  Y.  B.  L.  B.  Co.,  146  N.  Y.  260,  40  N.  E.  770;  Kamp  v. 
Kamp,  59  N.  Y.  212 ;  Stannard  v.  Hubbell,  123  N.  Y.  520,  25  N.  E. 
1084.  I  am  of  the  opinion,  however,  that  the  granting  of  the  extension 
5sked  for  will  not  work  such  a  result,  but  serves  only  to  regulate 
the  manner  in  which  the  rights  fixed  by  the  judgment  shall  be  en- 
forced. This  court  h^s  always  had  power  in  its  discretion  to  tempora- 
rily suspend  the  operation  of  its  judgments,  to  correct  mistakes  in 
them,  to  vacate  them  for  irregularity,  or  to  stay  proceedings  on 
them  for  such  time  and  on  such  terms  as  to  the  court  may  seem 
proper.  Thus,  in  Granger  v.  Craig,  85  N.  Y.  619,  where  the  judg- 
ment was  for  the  foreclosure  of  a  mortgage,  and  the  defendant  upon 
appeal  desiring  a  stay,  not  allowed  by  the  provisions  of  the  Code, 
applied  to  this  court  for  an  order,  and  it  was  held  that  the  granting 
of  the  order  was  within  the  power  of  the  court,  to  be  exercised  in  its 
discretion.  Also  in  Genet  v..D.  &  H.  C.  Co.,  113  N.  Y.  472,  21  N. 
E.  390,  the  action  was  in  the  Superior  Court  of  the  city  of  New  York, 
the  judgment  awarding  an  injunction  to  the  plaintiff  prohibiting  the 
defendant  from  using  its  structures  on  the  plaintiff's  lands  in  the 
way  it  had  been  accustomed  to  use  them  for  several  years.  Although 
t!;3  defendant  appealed,  such  appeal  did  not  relieve  the  defendant 
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from  the  duty  of  obeying  the  judgment.  The  Special  Term  of  that 
court  granted  an  order  relieving  the  defendant  from  the  duty  of  im- 
mediate obedience  pending  the  appeal,  and  this  was  held  to  be  within 
the  power  of  that  court.  The  case  of  Carter  v.  Hodge,  150  N.  Y. 
532,  44  N.  E.  iioi,  was  in  the  Superior  Court  of  Buffalo,  and  is  to 
like  effect. 

I  am  also  of  the  opinion  that  the  provision  for  further  suspension 
contained  in  the  judgment  herein  does  not  preclude  this  court  from 
the  exercise  of  its  discretion  on  this  application.  But,  even  if  this 
were  so,  the  language  of  the  judgment  does  not  limit  the  court  to  a 
single  order.  The  objects  for  the  accomplishment  of  which  reason- 
able time  was  granted  to  the  defendant  could  not,  by  the  very  nature 
of  the  case,  be  determined  by  the  trial  court,  and  can  only  be  deter- 
mined by  the  Special  Term  as  the  results  of  the  defendant's  efforts 
toward  their  accomplishment  are  manifested.  The  judgment  con- 
tains no  direction  as  to  the  manner  in  which  the  Special  Term  shall 
make  its  determination.  It  is  left  to  the  discretion  of  the  court  to 
decide  in  view  of  the  necessities  of  the  case  as  they  arise  what  shall 
constitute  reasonable  time.  The  Special  Term  by  its  former  order 
did  not  so  determine.  It  simply  extended  the  suspension  for  one 
year,  but  did  not  adjudge  that  a  year  was  a  reasonable  time  within 
which  the  defendant  should  accomplish  the  objects  mentioned  in  the 
judgment.  That  such  is  a  fair  interpretation  of  the  meaning  of  the 
judgment  finds  support  in  the  evident  purpose  of  the  Trial  Term 
in  making  the  provision  in  question.  The  action  being  in  equity,  the 
court,  by  the  terms  of  its  judgment,  sought  to  accomplish  equity  for 
the  plaintiff,  and  in  so  doing  to  avoid  making  its  judgment  the  in- 
strumentality of  a  greater  injustice  than  the  one  which  it  was  intended 
to  correct.  The  sewers  established  and  maintained  by  the  defendant 
city  have  long  been  in  existence,  and  constitute  a  matter  of  vital  im- 
■  portance  to  the  health  of  a  large  community.  To  have  commanded 
the  immediate  cessation  of  their  use  would  have  endangered  the  wel- 
fare and  health  not  only  of  the  particular  city  involved,  but  of  the 
entire  commonwealth.  Such  a  menac.e,  measured  against  the  injury 
resulting  to  the  plaintiff's  farm  by  a  temporary  continuance  of  the 
use  of  the  sewers,  reveals  the  purpose  of  the  court  beyond  perad- 
venture.  It  cannot,  therefore,  be  supposed  that  the  trial  court  in- 
tended to  compel  the  Special  Term  to  decide  so  important  a  matter 
until,  from  the  development  of  the  defendant's  efforts  to  comply  with 
the  requirements  of  the  judgment,  the  court  should  have  sufficient 
facts  before  it  for  a  proper  and  equitable  determination. 

Let  an  order  be  submitted  suspending  the  operation  of  the  in- 
junctive provisions  contained  in  the  judgment  tor  one  year  from 
January  29,  1904,  upon  the  compliance  by  the  defendant  with  the  fol- 
lowing terms  and  provisions,  viz. :  The  defendant  to  pay  to  the  plain- 
tiff's attorney,  within  10  days  after  the  «ntry  of  this  order,  the  sum 
of  $14  as  damages  accruing  to  the  plaintiff  during  the  period  of  such 
suspension,  and  the  further  sum  of  $10  costs  of  this  motion. 

Let  similar  orders  be  submitted  in  the  other  18  applications,  leav- 
ing blank  spaces  for  the  amount  of  annual  damages,  which  I  will 
adjust  upon  signing  orders. 

Ordered  accordingly. 
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(42  Mlsa  Rep.  583.) 

McGOWN  et  al.  r.  BARNUM  et  aL 

(Supreme  Court,  Special  Term,  New  Tork  County.    February,  1904.) 

1.  lHjT7KCTi0R—DisinBSAi<—REFEBENCE— Damages. 

Where  plalutlffs  voluntarily  dismiss  an  action  in  which  a  temporary 
Injunction  has  been  obtained,  it  is  a  determination  that  they  were  not 
entitled  to  the  injunction,  and  an  order  of  reference  should  be  made  to 
determine  the  damages  suffered  under  the  undertaking  given. 

2.  Sake. 

Where  an  injunction  is  obtained,  and  defendants  have  moved  to  have  it 
vacated,  which  motion  was  denied,  and  thereafter  plaintiffs  voluntarily 
dismiss,  defendants  are  not  barred  from  an  order  of  reference  to  deter- 
mine the  damages. 

S.  Same— CouKSEi,  Fees. 

Where  defendants  have  unsuccessfully  moved  to  vacate  an  Injunction, 
'  on  subsequent  voluntary  discontinuance  they  are  entitled  to  recover  coun- 
sel fees. 

Action  by  David  J.  McGown  and  others  against  Curtis  Barnum 
and  others.     Motion  for  reference. 

Clarence  L-  Barber,  for  plaintiffs. 
Carlton  B.  Pierce,  for  defendants. 

CLARKE,  J.  Motion  is  made  for  an  order  of  reference  to  deter- 
mine the  amount  of  damages  suffered  by  defendants  by  reason  of  an 
injunction  pendente  lite  issued  herein.  The  action  is  by  judgment 
creditors  and  their  receiver  in  proceedings  supplementary  to  execu- 
tion against  the  judgment  debtor  and  others.  The  original  complaint 
demanded  that  part  of  a  trust  fund  in  which  the  defendant  judgment 
debtor  had  an  interest  in  remainder  be  declared  the  property  of  the 
plaintiffs,  that  the  trustee  account  for  waste  of  the  trust  fund,  and 
that  plaintiffs  be  permitted  to  set  off  certain  judgments  for  costs  re- 
covered against  them  in  previous  litigation,  and  prayed  for  an  injunc- 
tion prohibiting  defendants  from  collecting  said  judgments.  The  de- 
fendants demurred  to  the  complaint,  and,  although  the  demurrer  was 
sustained,  plaintiffs  were  permitted  to  serve  three  amended  complaints 
dividing  the  original  action  into  three  actions — one  to  determine  the 
interest  of  the  plaintiffs  in  the  trust  fund,  a  second  for  an  accounting  by 
the  trustee,  and  a  third  for  set-off  and  injunction.  The  injunction 
pendente  lite  in  (question  was  issued  in  the  original  action,  directing 
that  "all  proceedmgs  for  the  collecting  of  said  judgments  and  order 
be  stayed  during  the  pendency  of  this  action,  or  until  the  further  or- 
der of  the  court."  The  condition  of  the  undertaking  is  in  the  usual 
form  that  the  sureties  will  pay  the  damages  suffered  by  reason  of  the 
injunction  "if  the  court  finally  decides  that  the  plaintiffs  were  not 
entitled  thereto."  The  defendants  made  three  unsuccessful  motions 
to  vacate  this  injunction.  They  then  brought  action  against  the  sure- 
ties on  the  appeal  bonds  given  in  previous  litigation,  and  collected 
the  amount  of  the  judgments  which  plaintiffs  sought  to  set  off.  The 
plaintiffs  thereupon  obtained  an  order  discontinuing  and  dismissing 
the  action  for  set-off  and  for  injunction.    The  making  of  this  order 
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was  opposed  by  the  defendants  on  the  ground  that  they  were  entitled 
to  have  an  adjudication  that  the  temporary  injunction  restraining  the 
collection  of  the  judgments  for  costs  should  not  have  been  granted. 
The  plaintiffs  now  oppose  this  motion  for  a  reference  to  determine 
the  damage  suffered  by  reason  of  the  injunction  on  the  grounds  that 
there  has  been  no  determination  by  final  judgment  that  plaintiffs  were 
not  entitled  thereto,  and  that  the  defendants  have  not  suffered  any 
damages  by  reason  thereof.  It  is  true  that  there  mtlst  be  a  deter- 
mination that  plaintiffs  were  not  entitled  to  the  injunction  before  a 
reference  will  be  ordered.  Johnson  v.  Elwood,  82  N.  Y.  362 ;  Mus- 
grave  v.  Sherwood,  76  N.  Y.  194;  Palmer  v.  Foley,  71  N.  Y.  106. 
But  it  has  been  repeatedly  and  expressly  held  that  "discontinuing  the 
action  without  the  consent  of  the  defendant  and  against  his  opposition 
is,  in  legal  effect,  a  determination  that  the  plaintiff  was  not  entitled  to 
the  preliminary  injunction."  Perlman  v.  Bernstein,  83  App.  Div. 
205,  82  N.  Y.  Supp.  148;  N.  Y.  C.  &  H.  R.  R.  Co.  v.  Village  of  Hast- 
ings on  Hudson,  9  App.  Div.  256,  41  N.  Y.  Supp.  492.  If,  therefore, 
the  original  action  had  been  thus  discontinued,  such  determination 
would  have  entitled  defendants  to  the  reference.  In  this  case  the 
original  action  was  severed  into  three.  The  action  for  set-off  and 
injunction  has  been  discontinued  and  dismissed  without  consent  of 
defendants  and  against  their  opposition.  The  temporary  injunction 
enjoined  collection  of  the  judgments  which  plaintiffs  desired  to  set 
off.  The  right  to  the  injunctive  relief  therefore  depended  entirely 
upon  the  right  to  set  off.  The  plaintiffs  have  abandoned  their  de- 
mand for  a  permanent  injunction  and  to  set  off  by  voluntarily  dis- 
continuing, and,  as  such  discontinuance  was  without  defendants' 
consent,  it  is,  under  the  authorities,  in  effect  a  determination  that 
plaintiffs  were  not  entitled  to  the  injunction.  The  determination  of 
the  actions  for  an  accounting  and  to  obtain  plaintiffs'  interest  in  the 
trust  fund  would  not  assist  in  determining  whether  plaintiffs  were  en- 
titled to  the  injunction.  That  question  is  dependent  entirely  upon  the 
action  which  has  been  discontinued  by  the  plaintiffs.  This  case  is 
not  within  the  exceptions  to  the  general  rule  as  to  discontinuance 
without  consent  set  forth  in  the  cases  cited  by  the  plaintiffs.  It  does 
not  here  appear  clearly  that  the  injunction  was  properly  granted  at 
the  time  (N.  Y.,  W.  S.  &  B.  R.  Co.  v.  Omerod,  29  Hun,  274;  Taylor 
Worsted  Co.  v.  Beolchi,  37  Misc.  Rep.  691,  76  N.  Y.  Supp.  379),  nor 
that  other  equitable  relief  has  been  granted  plaintiffs,  and  that  the 
question  as  to  the  right  to  injunction  was  not  passed  upon.  Benedict 
V.  Benedict,  15  Hun,  305,  affirmed  76  N.  Y.  600.  Nor  does  the  fact 
that  defendants  were  unsuccessful  in  their  attempts  to  have  the  in- 
junction vacated  bar  them  from  obtaining  the  order  prayed  for.  The 
final  outcome  of  the  suit,  and  not  the  orders  entered  upon  motions  to 
vacate  a  temporary  injunction  granted  therein,  determines  the  right 
to  damages  under  an  undertaking  gfiven  upon  the  obtaining  of  a  tem- 
porary injunction.  New  York  S.  &  T.  Co.  v.  Lipman,  83  Hun,  569, 
32  N.  Y.  Supp.  65. 

It  only  remains  to  inquire  whether  plaintiffs  have  suffered  any 
damage.  In  Tyng  v.  American  Surety  Co.,  174  N.  Y.  168,  66  N.  E. 
669,  Judge  Gray  says  on  the  subject  of  damages  because  of  an  at- 
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tachment,  where  the  condition  of  the  undertaking  is  the  same  as  upon 
injunction : 

"That  cotmsel  fees  are  within  the  language  of  sticb  an  undertaking  does  not 
admit  of  doubt,  and  the  Justlflcation  of  the  defendant  in  the  attachment  action 
In  employing  counsel  to  vacate  the  attachment  was  shown  by  the  result  of 
the  trial.  The  order  which  eventually  denied  the  application  to  vacate  the 
attachment  may  have  been  discretionary,  and  with  the  intention  of  deferring 
tlie  whole  matter  until  the  final  hearing  and  determination  of  the  issues. 
However  that  may  be,  if  the  defendant  in  the  attachment  action  was  in  her 
right  in  employing  counsel  to  set  aside  the  attachment — as  the  result  of  the 
trial  proved — it  logically  followed  that  she  was  damaged  by  reason  of  the 
attachment  to  the  extent  of  the  reasonable  counsel  fees  she  was  compelled  to 
pay.  Ball  v.  Gardner,  21  Wend.  270 ;  Nortlurup  v.  Garrett,  17  Hun,  497 ;  Cow- 
eu'8  Treatise,  I  839.  By  analogy  of  reasoning,  cases  arising  upon  undertak- 
ings given  upon  the  granting  of  injunctions  are  applicable.  Edwards  v.  Bo- 
dine,  11  Paige,  223 :  Andrews  v.  GlenviUe  Woolen  Co.,  60  N.  Y.  282,  287 ;  Rose 
v.  Post  56  N.  Y.  603 ;.  Corcoran  r.  Judson,  24  N.  Y.  106, 109." 

In  the  case  before  me  it  appears  that  defendants  made  several  mo- 
tions to  vacate  the  injunction,  and  they  are  entitled  to  an  order  of 
reference  to  determine  the  reasonable  counsel  fees  paid,  even  though 
they  may  have  suffered  no  other  damage  by  reason  of  the  injunction. 
Motion  granted,  but  without  costs. 

Motion  granted,  without  costs. 


(42  Misc.  Bep.  557.) 

BAUER  v.  BAUER. 

(Supreme  Cotirt,  Special  Term,  Albany  Connty.    February,  1S04.) 

1.  Divorce— Retebencb—Rkpobt— New  Tbiai.. 

Where  the  parties  to  an  action  for  divorce  stipulate  for  a  trial  before 
a  referee,  and  the  Special  Term  refuses  to  confirm  bis  report,  there  must 
be  a  new  trial,  and  the  order  of  reference  will  be  amended  so  as  to  ap- 
point a  new  referee. 

2.  Saice— Counsel  Fees. 

Where,  on  reference  In  divorce,  the  referee  found  for  the  wife,  and  the 
court  refused  to  confirm  his  report,  and  a  new  referee  was  appointed,  the 
wife  will  be  granted  a  further  allowance  for  counsel  fees. 

Action  by  John  Bauer  against  Clara  Bauer  for  divorce.  By  stipu- 
lation of  the  parties  the  court  appointed  a  referee,  who  found  in  favor 
of  defendant,  whose  report  the  Special  Term  refused  to  confirm. 
Motion  by  plaintiff  for  a  new  referee.    Granted. 

Daniel  Naylon,  Jr.  (Eugene  Flanigan,  of  counsel),  for  plaintiff. 
Lucien  Tuffs  (James  C.  Matthews,  of  counsel),  for  defendant. 

HERRICK,  J.  It  was  within  the  power  of  the  Special  Term  to 
refuse  to  confirm  the  report  of  the  referee,  but  it  has  no  power  to 
direct  judgment  contrary  to  the  report  of  the  referee.  Gorham  v. 
Gorham,  40  App.  Div.  564,  58  N.  Y.  Supp.  50;  Goldner  v.  Goldner,  49 
App.  Div.  395,  63  N.  Y.  Supp.  431.  While  this  authority  of  the  court 
to  refuse  to  confirm  the  report  of  the  referee  seems  to  be  well  set- 
tled, the  practice  as  to  future  proceedings  does  not  appear  to  be 
settled.  In  each  of  the  cases  referred  to  the  parties  were  directed  to 
take  such  proceedings  as  they  might  be  advised,  without  any  intima- 
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tion  as  to  what  such  proceedings  should  be.  It  seems  to  me  tl 
case  is  in  the  same  position  as  where  a  case  has  been  tried  b( 
jury  and  the  jury  have  failed  to  agree.  Neither  party  can  « 
judgment  against  the  other.  The  plaintiff  cannot  be  called  u 
discontinue  his  action  and  commence  another.  It  is  a  case  for 
trial. 

The  parties  have  stipulated  that  the  case  shall  be  tried  be 
referee.  The  question  presented  here  is  whether  such  new  tri; 
be  before  the  same  referee  or  before  a  new  one.  The  prac 
causing  such  rehearing  to  be  had  before  the  same  referee  ha 
condemned  in  this  department  in  the  case  of  Matthews  v.  Mai 
53  Hun,  244,  6  N.  Y.  Supp.  589.  It  is  no  reflection  upon  the 
who  previously  heard  the  case  to  send  it  to  another  one.  It  is  the 
universal  practice  pursued  where  a  new  trial  is  granted  upon 
port  of  a  referee.  A  person  who  has  once  tried  and  deterir 
case  cannot  come  to  a  rehearing  thereof  with  that  unbiased  a 
gin  mind  that  is  to  be  desired  where  a  question  of  fact  is  to  be 
upon.  The  order  of  reference  heretofore  granted  is  therefore  \ 
so  far  as  it  designates  the  referee,  and  a  new  referee  will  be  api 
to  hear  and  determine  all  the  issues  involved  in  this  action. 

For  the  purpose  of  enabling  the  defendant  to  defend  hersel 
the  former  trial  an  allowance  for  the  services  of  counsel  was  g 
Inasmuch  as  she  has  now  to  meet  the  expense  of  another  trial, 
ther  allowance  for  counsel  fee  in  the  sum  of  $100  will  be  granti 

The  attorney  for  the  plaintiff  may  prepare  an  order  in  acco 
with  the  terms  of  this  memoranda,  the  name  of  the  referee  to 
serted  by  the  court  upon  presentation  of  the  order. 

Ordered  accordingly. 


(42  Misc.  Rep.  622.) 

BARNES  T.  NEW  TORK  CEXT.  ft  H.  R.  R.  CO. 

(Supreme  Court,  Trial  Term,  Onondaga  County.    February,  IW 

1.  Cabeiebs— Injury  to  Passenger— Evidesck. 

In  an  action  against  a  railroad  company  by  a  passenger  for  d 
tot  personal  Injuries  sustained  by  slipping  at  nlgbt  on  an  asphal 
ment  In  its  train  shed,  while  alighting  from  its  train,  evidence  he 
clent  prima  facie  from  which  a  Jury  migbt  infer  that  the  compa 
not  exercised  that  care  which  the  law  requhres,  and  to  justify  a 
on  the  doctrine  of  res  ipsa  loquitur. 

Action  by  William  M.  Barnes  against  the  New  York  Cen 
Hudson  River  Railroad  Company.    Motion  for  nonsuit  denie 

L.  B.  Williams,  for  the  motion. 
John  H.  McCrahon,  opposed. 

ROGERS,  J.  This  action  was  brought  to  recover  damaf 
leged  to  have  been  sustained  by  the  plaintiff  on  the  evening  < 
vember  2^,  1902,  by  slipping  upon  grease  or  oil  on  the  platfc 
defendant's  passenger  station,  while  alighting  from  one  of  iti 
at  the  city  of  Syracuse.  At  this  city  the  defendant  maintains  i 
shed  about  700  feet  long  and  80  feet  wide,  covering  several 
that  at  tills  point  run  east  and  west.    Between  the  tracks  is  an  a 
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platform,  the  top  of  which  is  8  to  lo  inches  above  the  top,  and  from 
i6  to  20  inches  outside,  of  the  rail,  making  a  convenient,  and  ordi- 
narily a  safe,  method  of  alighting  from  the  steps  of  a  passenger 
coach.  The  passenger  station  is  on  the  south  side  of  the  shed,  and 
persons  taking  the  trains  usually  pass  from  it  through  a  door,  where 
a  man  is  stationed,  who  permits  passengers  to  enter  the  shed  on 
presentation  of  a  ticket.  On  the  easterly  end  is  an  iron  fence  with 
gates,  and  from  the  iron  fence  on  the  north  there  extends  westerly 
a  tight  board  fence  for  a  considerable  distance.  The  west  end  is  also 
fenced  and  has  gates.  These  gates  are  opened  for  the  passage  of 
trains,  and  are  continuously  open  at  night.  A  crossing  tender  is 
stationed  at  each  end.  Entrance  to  this  shed  may  be  made  through 
the  restaurant,  which  is  in  the  basement  of  the  passenger  station,  and 
is  effected  also  at  the  open  gates ;  so  that  while  it  is  intended  that 
only  passengers,  employes  of  the  defendant,  and  of  express  and 
baggage  companies  doing  business  with  the  defendant,  should  be 
admitted  to  the  shed,  other  persons  not  infrequently  do  gain  admis- 
sion. At  night  the  shed  is  lisfhted  by  arc  lights  suspended  from  above, 
and  45  to  55  feet  apart.  Fifty-four  trains  pass  in  and  out  each  24 
hours.  At  the  time  in  question  it  was  the  course  of  business  to  in- 
spect cars  at  this  station.  The  inspector  was  followed  by  an  oiler,  with 
a  two-gallon  can  having  a  bail  like  an  ordinary  pail  and  a  spout,  and, 
if  a  journal  was  found  to  require  it,  the  lubricant  was  poured  into 
the  box.  It  was  known  as  "Galena  car  oil,"  and  was  black.  The  oil 
was  kept  in  stock  in  the  supply  room  in  the  train  shed  in  charge  of  a 
man  detailed  to  perform  that  duty,  and  to  which  none  but  oilers  had 
access,  except  when  required  for  use  elsewhere,  and  then  the  person 
obtaining  it  was  obliged  to  present  a  permit  therefor  to  the  man  in 
charge.  The  station  master  on  previous  occasions  had  noticed  that 
oil  was  spilled  on  the  platform  by  the  oilers,  but  has  no  knowledge 
of  its  being  spilled  at  this  time.  The  defendant  had  a  man,  whose 
dutj'  it  was,  among  other  things,  to  sweep  the  platform  twice  each 
day — forenoon  and  afternoon.  He  does  not  recall  the  day  of  the  ac- 
cident, and  is  not  able  to  state  what  time  that  day  he  did  the  last 
sweeping,  nor  what,  if  anything,  he  found.  About  9  o'clock  on  the 
evening  of  the  day  in  question  the  plaintiff  purchased  a  ticket  at  de- 
fendant's station  at  Constantia,  and  took  passage  for  Syracuse,  ar- 
riving there  about  9 :50.  His  train  entered  the  shed  at  track  5,  along- 
side and  south  of  the  most  northerly  section  of  the  platform.  As  he 
stepped  down  from  the  car  he  says  he  put  his  foot  upon  a  portion 
of  the  platform  covered  with  grease,  causing  him  to  slip  and  fall; 
tliat  he  then  looked  and  saw  the  grease  was  thick  and  black ;  and  he 
seeks  to  have  it  inferred  that  it  was  the  same  kind  that  was  customari- 
ly used  in  oiling  car  wheels.  There  is  no  evidence  as  to  the  length 
of  time  it  had  been  there,  and  no  direct  evidence  how  or  by  whom 
it  was  so  placed.  It  is  quite  certain  that  it  was  not  occasioned  by 
dripping  from  a  journal,  as  that  would  have  fallen  between  the  rail 
and  the  platform ;  but  it  is  argued  by  plaintiff's  counsel  that  because 
of  the  supposed  identification  of  the  grease,  the  manner  it  was  poured 
into  the  journal  by  the  oiler,  the  possibility  of  spilling,  and  the  ex- 
clusion— ^though  only  partial^-of  all  persons  other  than  passengers, 
87  N.Y.S.— 39 
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employes,  and  others  having  business  with  the  defendant,  the  jury 
would  be  authorized  to  find  it  was  placed  there  by  one  of  the  de- 
fendant's servants,  and  that  the  defendant,  if  that  fact  were  found, 
would  be  liable  as  and  for  the  negligent  act  of  its  employe.  To  this 
contention  I  am  hardly  prepared  to  assent.  The  burden  of  proof  of 
the  defendant's  negligence  is  upon  the  plaintiff.  Oil  or  grease  spread 
upon  a  cement  floor,  and  seen  in  the  nighttime,  to  the  interested  ob- 
server, might  look  very  like  oil  or  grease  that  he  later  saw  in  a  tank 
or  can,  and  still  not  have  been  from  the  same  source  of  supply,  nor 
the  same  kind.  Doubtless,  other  means  of  depositing  oil,  just  as 
probable,  existed,  in  which  case  the  burden  resting  upon  the  plain- 
tiff would  not  be  borne.  Searles  v.  Manhattan  R.  Co.,  loi  N.  Y. 
66i,  5  N.  E.  66;  Shultz  v.  Hoagland,  85  N.  Y.  464;  Adams  v.  Met- 
ropolitan R.  Co.,  82  App.  Div.  354,  81  N.  Y.  Supp.  553.  Neverthe- 
less, according  to  the  plaintiff's  testimony,  the  grease  was  there,  and 
he  fell  and  sustained  injuries  in  consequence. 

Do  these  facts  make  out  a  prima  facie  case  of  negligence  for  which 
the  defendant  may  be  held  liable?  The  defendant  had  the  exclusive 
control  of  the  train  shed.  Its  opportunities  to  observe  the  condition 
of  the  platform,  to  maintain  a  careful  and  efficient  patrol  at  all  times, 
and  discover  and  remove  the  grease,  were  practically  without  limita' 
tion.  The  plaintiff,  on  the  other  hand,  could  control  only  his  own 
movements  upon  the  place  the  defendant  had  provided  for  him  to 
travel.  He  did  not  make  the  place,  nor  had  he  anything  to  do  with 
its  maintenance.  He  had  paid,  and  the  defendant  contracted,  for 
his  passage  from  Constantia  to  Syracuse ;  and  as  a  part  of  the  same 
contract  he  was  entitled  to  a  reasonably  safe  means  of  exit  from  the 
train  to  the  street.  He  had  a  right  to  rely  upon  the  platform  being 
free  from  substances  that  would  cause  him  to  slip  without  taking 
special  pains  to  ascertain  whether  it  was  or  not  before  he  stepped. 
Liscomb  V.  N.  J.  R.  R.  &  T.  Co.,  6  Lans.  75,  78;  Ferris  v.  Union 
Ferry  Co.,  36  N.  Y.  312. 

The  defendant  was  not  bound  to  construct  its  platform  so  as  to 
make  accidents  to  passengers  using  it  impossible,  or  to  use  the  high- 
est degree  of  diligence  to  make  it  safe  and  useful.  It  was  bound 
simply  to  exercise  ordinarj'  care,  in  view  of  the  dangers  attending- 
its  use,  to  make  it  reasonably  adequate  for  the  purpose  to  which  it 
was  devoted.  LafHin  v.  B.  &  S.  R.  R.  Co.,  106  N.  Y.  136,  12  N.  E. 
599.  60  Am.  Rep.  433;  Kelly  v.  Manhattan  R.  Co.,  112  N.  Y.  450, 
12  N.  E.  383, 3  L-  R-  A.  74- 

It  has  been  said  that  the  measure  of  care  due  from  a  carrier  to  its 
passenger  whom  it  invites  to  use  a  walk  going  from  its  depot  to  the 
public  street  is  the  same  that  is  required  of  a  municipal  corporation 
with  respect  to  its  public  sidewalks,  which  it  is  required  by  law  to 
maintain.  Bateman  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  47  Hun,  429. 
And  the  defendant's  counsel  urges  that  with  only  this  measure  of 
care  imposed  upon  the  defendant  no  liability  could  accrue  virithout 
proof  that  it  placed  the  grease  upon  the  platform;  or,  if  deposited 
by  another,  that  it  permitted  it  to  remain  for  such  length  of  time 
that  knowledge  of  its  presence  might  be  imputed.  It  seems  to  me 
that  the  rule  laid  down  in  the  case  cited  does  not  require  that  degree 
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of  care  that  should  have  been  observed  by  the  defendant  in  the  case 
ai  bar.  It  excludes  that  watchfulness — "alert"  is  the  word  used — 
which  the  carrier  is  bound  to  observe.  Weston  v.  New  York  E.  R. 
R.  Co.,  7S  ^'  Y.  595.  The  defendant's  shed  was  a  limited  territory. 
It  had  the  power — even  though  it  did  not  exercise  it  fully — to  refuse 
admittance  to  all  persons  other  than  its  passengers  and  employes. 
The  place  was  under  its  immediate  supervision,  and  could  be  observed 
and  controlled  at  all  times.  Indeed,  it  was  present  day  and  night  to 
look  after  its  own  interests,  and  the  safe  and  convenient  coming  and 
going  of  the  persons  intrusting  themselves  to  its  care.  Many  trains 
passed  in  and  out  daily,  and  passengers  in  grc&t  numbers — men, 
women,  children,  the  weak  and  the  strong — ^traveled  over  the  plat- 
form, and  paid  for  the  privilege.  The  municipality  has  not  that  ever- 
present  and  coextensive  supervision,  nor  does  it  receive  compensa- 
tion from  persons  traveling  upon  its  streets.  It  seems  to  me,  there- 
fore, that  what  might  be  due  care  in  the  one  case  might  be  considered 
neglect  in  the  other,  and  that  in  this  particular  case  the  happening 
of  the  accident  itself,  with  the  attendant  circumstances,  was  prima 
'facie  evidence  from  which  the  jury  might  infer  that  the  defendant 
failed  to  exercise  that  ordinary  care  which  the  law  requires;  that 
they  might  conclude  that  it  would  not  have  occurred  had  the  defend- 
ant fully  performed  its  duty  in  the  premises ;  that,  in  the  absence  of 
explanation  by  the  party  who,  more  than  any  other,  ought  to  know, 
negligence  might  be  found.  In  other  words,  that  the  doctrine  of  res 
ipsa  loquitur  may  be  invoked  and  applied,  as  was  done  in  the  fol- 
lowing cases :  Where  a  building  adjoining  a  highway  fell  and  injured 
a  person  lawfully  thereon.  Mullen  v.  St.  John,  57  N.  Y.  567,  15  Am. 
Rep.  530.  Where  the  rail  of  a  trolley  road  became  charged  with 
electricity,  so  that  a  horse  traveling  on  the  highway  and  stepping 
on  the  rail  received  a  shock,  which  caused  its  death.  Clarke  v.  Nas- 
sau Electric  R.  R.  Co.,  9  App.  Div.  51,  41  N.  E.  78.  Where  a  span 
wire  supporting  a  trolley  wire  near  electric-light  wires  broke,  and 
fell  into  the  highway,  became  charged,  and  burned  a  passer-by.  Jones 
V.  Union  R.  Co.,  18  App.  Div.  267,  46  N.  Y.  Supp.  321.  An  electric 
shock  to  a  passenger  riding  on  electric  car  received  from  a  brass 
rod  guarding  the  car  window,  which  he  grasped.  D'Arcy  v.  West- 
chester Elec.  R.  Co.,  82  App.  Div.  263,  81  N.  Y.  Supp.  952.  Where 
a  passenger  elevator  descended  with  rapidity  and  struck  the  bumpers 
at  the  bottom  of  the  shaft  with  such  force  as  to  rebound  a'nd  cause 
the  counterbalance  weights  to  fall  down  the  shaft,  break  through  the 
top  of  the  car,  and  injure  a  passenger  inside.  Griffen  v.  Manice,  166 
N.  Y.  188,  59  N.  E.  925.  "There  must  be  reasonable  evidence  of 
negligence,  but  when  the  thing  causing  the  injury  is  shown  to  be  un- 
der the  control  of  a  defendant,  and  the  accident  is  such  as,  in  the 
ordinary  course  of  business,  does  not  happen  if  reasonable  care  is 
used,  it  does,  in  the  absence  of  explanation  by  the  defendant,  afford 
sufficient  evidence  that  the  accident  arose  from  want  of  care  on  its 
part."  Breen  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  109  N.  Y.  297,  16  N.  E. 
60,  4  Am.  St.  Rep.  450.  See,  also,  Timpson  v.  Manhattan  R.  Co.,  52 
Hun,  489,  5  N.  Y.  Supp.  684;  Lycett  v.  Manhattan  R.  Co.,  12  App. 
Div.  326,  42  N.  Y.  Supp.  341 ;  Jordan  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 


Digitized  by  LjOOQ  IC 


612  87  NEW  YORK  SUPPLEMENT  (Sup.   Ct. 

and  121  New  York  State  Reporter 

165  Mass.  346,  43  N.  E.  Ill,  32  L.  R.  A.  loi,  52  Am.  St.  Rep.  522; 
Coleman  v.  Mechanics'  Iron  Foundry  Co.,  168  N.  Y.  254,  46  N.  E. 
1065;  Travers  v.  Murray,  87  App.  Div.  553,  84  N.  Y.  Supp.  558; 
Brooks  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  84  App.  Div.  633,  82  N.  Y. 
Supp.  1096.  Plaintiff's  freedom  from  contributory  negligence  was 
properly  found  by  the  jury.  McDonald  v.  Metropolitan  St.  R.  Co., 
167  N.  Y.  66,  60  N.  E.  282;  Smith  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  177 
N.  Y.  224,  69  N.  E.  427. 

The  motion  for  a  nonsuit  is  denied. 

The  defendant  may  be  deemed  to  have  moved  for  a  new  trial  on 
the  minutes,  pursuant  to  section  999  of  the  Code,  and  prepare  an  or- 
der in  which  it  shall  be  recited  that  the  motion  is  entertained  and 
denied,  with  a  stay  of  30  days  after  entry  of  judgment,  and  60  days 
in  which  to  make  case  and  exceptions. 

Ordered  accordingly. 


(42  Misa  Bep.  659.) 

In  re  CITY  OP  GLOVERSVILLB. 

(Supreme  Court,  Special  Term,  Fulton  County     February,  1904.) 

1.  Eminent  Douain— Easement^Railroad  Right  of  Wat. 

Under  Laws  1903,  p.  466,  c.  103,  authorizing  the  city  to  condemn  lands 
for  public  use,  for  the  purpose  of  a  main  trunk  or  intersecting  sewer,  a 
city  may  condemn  land  held  by  a  railroad  company  and  occupied  by  Its 
tracks  for  the  purpose  of  laying  a  sewer  under  the  tracks  In  the  same 
manner  as  It  might  condemn  the  land  of  an  individual. 

2.  Sauk— Pbopebtt  Held  fob  Public  Use. 

A  legislature  has  power  to  interfere  with  property  held  for  a  public  use, 
and  authority  also  to  occupy  it  for  another  public  use  when  such  other 
public  use  may  be  enjoyed  without  detriment  to  the  public,  or  without  In- 
terfering with  a  prior  use  to  which  the  same  has  been  devoted. 

In  the  matter  of  the  application  of  the  city  of  Gloversville  to  ac- 
quire an  easement  in  the  lands  of  the  Fonda,  Johnstown  &  Glovers- 
ville Railroad  Company  on  which  to  maintain  a  public  sewer.  Judg- 
ment for  petitioner  on  condition. 

William  A.  McDonald,  for  petitioner. 

Baker,  Burton  &  Baker,  for  railroad  company. 

SPENCER,  J.  This  is  an  application  by  the  city  of  Gloversville 
upon  a  pfetition  praying  for  the  appointment  of  a  omimission  in  pro- 
ceedings to  acquire  by  condemnation  an  easement  in  lands  occupied 
by  the  Fonda,  Johnstown  &  Gloversville  Railroad  Company,  which 
easement  is  sought  to  be  taken  by  the  petitioner  for  the  sole  purpose 
of  ccMistructing  and  maintaining  a  public  sewer  for  said  city.  The 
proceedings  are  instituted  pursuant  to  chapter  193,  p.  466,  of  the  Laws 
of  1903,  being  a  special  act  applicable  to  tfie  city  of  Gloversville.  The 
party  making  objection  is  a  railroad  corporation  organized  under  and 
by  virtue  of  the  laws  of  this  state,  and  operating  and  maintaining  a 
line  of  road  to  and  through  the  city  of  Gloversville  upon  the  lands  de- 
scribed in  the  petition.    'The  railroad  company  has  not,  as  required  by 

T  2.  See  Eminent  Domain,  vol.  18,  Out  Dig.  (  107. 
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the  Code  (section  3365),  raiseH  an  issue  by  answer  to  allegations  set 
forth  in  the  petition,  but  has  appeared  specially  and  filed  three  separate 
objections  to  the  maintenance  of  the  proceedings,  the  first  and  third  of 
which  were  overruled  upon  the  argument,  and  the  second  only  re- 
mains to  be  considered,  which  is  to  the  effect  that  the  lands  in  which 
the  petitioner  seeks  an  easement  are  necessarily  held,  owned,  and  used 
by  the  railroad  company  for  an  existing  public  use,  pursuant  to  its 
charter,  and  is  beyond  the  condemnatory  powers  of  the  petitioner.    A 
careful  examination  of  the  petition  fails  to  reveal  any  allegation  of 
fact  which  will  serve  as  a  support  for  this  objection.    It  is  true  that 
the  petition  in  general  terms  describes  the  lands  as  belonging  to  the 
railroad  company,  and  asks  to  lay  a  sewer  under  its  tracks,  but  there 
is  nothing  from  which  the  court  may  make  a  finding  or  draw  an  in- 
ference that  the  railroad  company  holds  the  lands  in  trust  for  a  public 
use.    The  mere  fact  that  real  estate  is  owned  by  and  in  possession  of  a 
railroad  corporation  is  insufficient  to  create  a  presumption  that  it  holds 
the  same  for  a  public  purpose.    It  has  always  been  the  policy  of  the 
state  to  deny  the  exercise  of  the  right  of  eminent  domain  until  the  ap- 
plicant shall  satisfy  the  court  that  he  has  made  a  reasonable  effort  to 
purchase  the  property  from  the  owner,  and  this  rule  has  been  strictly 
enforced  against  railroad  corporations.    Hence  it  has  become  a  mat- 
ter of  common  knowledge  that  nearly  all  the  real  estate  occupied  by 
railroad  corporations  is  so  occupied  by  virtue  of  deeds  of  purchase, 
and  that  only  a  small  modicum  of  such  lands  have  been  acquired  un- 
der the  power  of  eminent  domain  by  condemnation.    This  fact  is  prac- 
tically conceded  by  counsel  for  the  railroad  company,  who,  neverthe- 
less, contend  that  the  same  rule  applies  without  regard  to  the  manner 
in  which  the  interest  or  title  is  acquired.    I  have  not  overlooked  cer- 
tain expressions  contained  in  various  published  opinions  which  seem 
to  support  the  view  so  contended  for,  but,  as  they  are  clearly  obiter, 
and  do  not  satisfy  the  judgment  of  this  court,  they  are  not  regarded  as 
controlling  here.    I  am  of  the  opinion  that  the  manner  in  which  the 
interest  or  title  in  property  is  acquired  by  a  railroad  corporation  cre- 
ates an  important  and  vital  line  of  distinction  in  respect  to  the  rights 
of  others  to  acquire  an  interest  therein  for  public  purposes.    In  ac- 
quiring an  interest  in  lands  for  the  purposes  of  their  roads  by  con- 
demnation under  the  power  of  eminent  domain,  railroad  corporations 
do  not  take  title  to  the  property,  but  simply  a  right  to  its  exclusive  pos- 
session and  use  for  the  public  purpose  for  which  it  is  acquired;  and 
when  such  use  becomes  impossible,  or  is  abandoned,  the  interest  so 
acquired  ceases,  and  the  right  to  the  possession  of  the  land  reverts  to 
the  owner.    The  title  to  such  property  always  remains  in  the  owner, 
the  railroad  corporation  simply  acquiring  the  right  to  occupy,  and  such 
occupation  is  strictly  confined  to  such  lands  as  are  necessary  for  the 
public  use.     Therefore  lands  so  acquired  and  occupied  will  be  pre- 
sumed to  be  devoted  to  a  public  use,  and  another  will  not  be  permitted 
to  acquire  possession  of  the  same,  or  any  part  thereof,  for  another  pub- 
lic use,  without  express  authority  from  the  Legislature. 

I  think  it  must  be  regarded  as  the  settled  law  of  the  land  that  the 
Legislature  may  interfere  with  property  held  for  a  public  use,  and 
authori2e  another  also  to  occupy  it  for  another  public  use,  when  such 
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Other  public  use  may  be  enjoyed  without  detriment  to  the  publi 
without  interfering  with  the  prior  use  to  which  the  same  has  beei 
voted;  but  that  such  delegation  of  authority  must  be  granted  ir 
press  terms  or  arise  from  necessary  implication.  The  act  under  v 
the  petitioner  is  proceeding  is  challenged  as  not  conferring  this 
thority,  but  I  do  not  think  that  question  is  here  for  determinatio 
there  is  nothing  in  the  record  before  the  court  to  indicate  that  any 
of  the  property  described  in  the  petition  is  held  by  the  railroad 
pany  under  the  power  of  eminent  domain  and  in  trust  for  a  p 
purpose.  If  any  presumption  prevails,  I  think  it  must  be  to  the 
trary.  As  to  the  real  estate  owned  and  occupied  by  a  railroad  cc 
ration  under  a  deed  of  purchase,  the  same  rule  applies  as  in  the  ca 
private  individuals.  Its  right  to  occupy,  by  its  tracks,  any  part  o 
property  so  purchased,  does  not  spring  from  any  trust  imposed  i 
such  property.  It  may  use  it  for  any  lawful  purpose.  The  com 
may  abandon  the  use  for  railroad  purposes  without  in  any  wa\ 
fecting  its  rights  to  possession  and  enjoyment.  Apt  illustratior 
this  are  found  in  the  case  of  nearly  every  railroad  corporation.  ' 
own  dwellings,  stores,  coal  sheds,  hotels,  and  lands  devoted  to  p 
amusements,  and,  while  all  of  these  purposes  may,  to  some  exten 
directly  or  indirectly  beneficial  to  the  business  of  the  corporatitw 
one  will  contend  that  any  of  such  properties  are  held  in  trust  f 
public  use.  Certainly  none  of  them  could  have  been  acquired  by 
tue  of  the  power  of  eminent  domain;  and  the  mere  fact  that  it 
occupy  a  part  of  the  same  for  railroad  tracks,  or  other  purposes 
essary  to  the  business  of  the  corporation,  does  not  change  the  c 
acter  of  its  holding,  or  in  any  way  affect  its  title.  Its  rights  in  res 
thereto,  when  sought  to  be  condemned,  find  no  greater  protection 
do  the  rights  of  individuals  or  of  corporations  not  authorized  to  i 
themselves  of  the  power  of  eminent  domain. 

I  therefore  conclude  that  the  objections  filed  by  the  railroad  ( 
pany  should  be  overruled,  and,  as  it  has  made  default  in  answe 
the  petition,  the  petitioner  may  take  judgment  for  the  relief  dema: 
in  accordance  with  the  provisions  of  section  3369  of  the  Code  of  ' 
Procedure.  The  entry  of  judgment,  however,  m4y  be  delayed 
three  days  in  order  to  allow  the  railroad  company  to  apply  few  lea) 
serve  an  answer  to  the  petition. 

Ordered  accordingly. 


(42  Misc.  Rep.  62&) 

TRUMBULL  v.  PALMER  et  aL 

(Supreme  Court,  Special  Term,  Rockland  County.    February,  1901) 

1.  Taxation— Poll  Tax— Failttke  to  Assess. 

Where  a  village  of  the  third  class  han  not  voted  to  exempt  all  its 
residents  between  the  ages  of  21  and  70  years  from  an  annual  poll  ti 
$1  as  fixed  by  Village  Law,  Laws  1897,  p.  401,  e.  414,  $  103,  failure  01 
assessors  to  enter  on  the  assessment  roll  the  names  and  taxable  proi 
of  all  persons  liable  to  the  tax  is  a  violation  of  Tax  Law,  Laws  ISS 
797.  c.  908,  S  3,  and  Village  Law,  Laws  1897,  p.  404,  c.  414,  {  110,  provi 
that  the  taxable  property  shall  Include  all  property  not  exempt  and 
the  assessor  shall  aRcei-talu  the  names  of  ail  persons  liable  to  a  poll 
and  enter  them  on  the  roll. 
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2.  S^UK— TikZ  MketiKG. 

Failure  to  hold  the  tax  meeting  provided  by  Village  Law,  Laws  1897, 
p.  402,  c.  414,  §  106,  Is  a  jurisdictional  defect,  and  vitiates  the  tax  levy. 

3.  Same— XoTicE. 

Failure  to  publish  notice  by  assessors  of  their  meeting  to  bear  com- 
plaints as  to  the  assessment  roll  in  both  papers  published  In  a  village  is 
not  fatal  where  a  notice  was  given,  and  it  is  not  shown  that  an  opportunity 
to  be  heard  was  denied  any  taxpayer. 

Action  by  Lena  M.  Trumbull  against  F.  B.  Palmer  and  others  to 
remove  a  tax  lien  on  plaintiff's  property,  and  to  set  aside  a  tax  levy 
assessed  by  the  trustees  of  the  village  of  Spring  Valley  as  illegal  and 
void.    Judgment  for  plaintiff. 

Charles  M.  Stafford,  for  plaintiff. 
Geo.  A.  Blauvelt,  for  defendants. 

MADDOX,  J.  Spring  Valley  is  an  incorporated  village  of  the  third 
class,  and,  not  having  voted  that  the  same  shall  not  be  imposed,  all 
men  residing  therein  between  the  ages  of  21  and  70  years,  and  not 
exempt  therefrom  by  law,  "are  liable  to  an  annual  poll  tax  of  one  dol- 
lar," and  "no  personal  property  is  exempt  from  levy  and  sale  in  the 
collection  thereof."  Village  Law,  Laws  1897,  p.  401,  c.  414,  §  103. 
The  command  of  the  statute  is  that  the  assessors  "shall  *  *  *  on 
or  before  the  first  Tuesday  of  May,  if  a  village  of  the  third  *  *  * 
class,  prepare  an  assessment  roll  of  the  persons  and  property  taxable 
within  the  village  in  the  same  maner  and  form  as  is  required  by  law 
for  the  preparation  of  a  town  assessment  roll.  They  shall  also  enter 
on  such  roll  the  names  of  all  persons  liable  to  a  poll  tax."  Section 
104-  It  was  their  duty  to  "ascertain  by  diligent  inquiry  all  the  prop- 
erty and  the  names  of  all  the  persons  taxable"  within  the  tax  district 
— ^here  within  the  village  limits  (Tax  Law,  Laws  1896,  p.  808,  c.  908,  § 
20,  as  amended  by  Laws  1902,  p.  886,  c  324) ;  and  taxable  property 
includes  all  real  and  personal  estate  not  exempt  by  law  from  taxa- 
tion. Tax  Law,  Laws  1896,  p.  797,  c.  908,  §  3.  Likewise  they  should 
ascertain  the  names  of  all  persons  liable  to  a  poll  tax,  for  these,  we 
see,  they  shall  enter  on  the  roll;  and  that  this  is  an  essential  and 
material  part  of  the  assessment  roll  is,  in  my  opinion,  apparent,  for 
at  the  proper  time  "the  board  of  trustees  shall  levy  the  tax  for  the  cur- 
rent fiscal  year,  which  must  include  the  following  items :  *  *  *  (3) 
Such  sum  as  the  board  deems  necessary  in  addition  to  the  poll  tax  to 
meet  the  expenditures  from  the  street  fund  for  the  current  fiscal  year, 
not  exceeding  one-half  of  one  per  centum  of  the  total  valuation  of  the 
property  assessed  upon  the  annual  assessment-roll  of  the  last  preced- 
ing year.  *  *  *  (S)  The  poll  tax."  Village  Law,  Laws  1897,  p.  404, 
c.  414,  §  no.  The  language  of  the  statute  is  mandatory.  The  poll 
tax  is  an  essential  and  necessary  part  of  the  roll,  and  for  the  assessors 
to  omit  from  such  roll  either  the  taxable  real  property,  or  the  taxable 
personal  property,  or  the  names  of  those  liable  to  pay  poll  tax,  is  a 
disregard  and  a  violation  of  the  letter  and  the  spirit  of  the  statute. 
But  this  is  what  the  assessing  officers  have  done.  They  have  omitted 
to  "enter  on  such  roll  the  names  of  all  persons  liable  to  a  poll  tax," 
and  consequently  the  tax  levy  does  not  include  the  "poll  tax,"  and  "such 


Digitized  by  LjOOQ  IC 


616  8"  XEW  YORK  SUPPLEMENT  (Sup.   Ct 

and  121  New  York  State  Reporter 

sum  as  the  board  of  trustees  deems  necessary,  in  addition  to  the  poll 
tax,  to  meet  the  expenditures  from  the  street  fund."  And  to  permit 
such  omission  would  be  but  to  justify  an  evasion  of  a  clear  official 
duty — z  nonfeasance  in  public  office — and  to  set  a  premium  upon  official 
dereliction.  The  purpose  is  clear.  It  is  that  the  poll  tax  shall  be 
applied  to  street  repairs,  and,  if  insufficient  therefor,  then  that  such  sum 
in  addition  thereto,  but  not  beyond  the  limit  fixed,  as  the  trustees  deem 
necessary,  shall  be  included  in  the  tax  levy.  The  poll  tax,  hence,  is  used 
for  a  governmental  purpose,  and  to  fail  to  include  it  in  the  tax  levy, 
and  thus  fail  in  its  collection,  is  but  to  increase  correspondingly  the 
burden  of  taxation  borne  by  taxable  property,  real  and  personal.  It  is 
the  taxpayer's  right  to  have  the  assessment  roll  prepared  in  accord- 
ance with  the  statute,  and  that  all  requirements  be  complied  with.  It 
is  his  right  to  be  burdened  with  that  only  which  is  his  just  proportion 
of  the  taxation  necessary  after  all  sources  of  tax  revenue  fairly  con- 
templated in  the  statute  have  been  included  therein.  While  an  acci- 
dental, immaterial  omission  in  the  roll  should  not  and  will  not  render 
it  invalid,  a  material  omission,  seemingly  intentional,  on  the  part  of  the 
officers — one  depriving  the  taxpayer  of  the  right  of  having  all  subjects 
of  taxation  included  in  the  roll — ^is  jurisdictional,  and  vitiates  the  whole 
proceedings.  The  use  of  the  expression  "intentional  omission"  is  fully 
justified,  for  it  was  shown  on  the  trial,  and  not  denied  by  the  defend- 
ants, that  the  attention  of  the  assessing  officers  was  called  to  the  fact 
of  their  omissions  in  ccMnpleting  the  assessment  roll,  and  of  their  duty 
in  that  regard,  by  Mr.  Van  Alstine,  a  former  attorney  for  the  village. 

The  failure  to  publish  the  notice  in  both  papers  published  within  the 
village  is  not,  in  my  judgment,  fatal.  Notice  was  given,  and  it  does 
not  appear  that  because  of  that  failure  alone  an  opportunity  of  being 
heard  was  denied  to  any  taxpayer  desiring  to  be  heard  on  grievance 
day.  A  meeting  was  called ;  the  day,  hours,  and  place  being  fixed 
when  the  taxpayer  could  be  heard.  But  the  meeting  fixed  for,  though 
for  three  hours  only,  while  the  statute  calls  for  "four  consecutive 
hours"  (Village  Law,  §  105,  p.  402),  was  never  in  fact  held,  and  the 
failure  to  hold  the  meeting  is  a  jurisdictional  defect,  and  vitiates  the 
proceedings.  People  v.  Turner,  117  N.  Y.  234,  22  N.  E.  1022,  15  Am. 
St.  Rep.  498.  The  notice  was  that  the  meeting  would  be  held  "at  the 
corporation  rooms,  between  the  hours  of  one  and  four  o'clock  in  the 
afternoon"  on  the  third  Tuesday  of  May.  None  of  the  assessors  were 
present  during  those  hours,  and  the  corporation  rooms  were  closed. 
No  meeting  was  then  held,  notwithstanding  the  notice  states  that  the 
meeting  was  "for  the  purpose  of  completing  such  assessment  roll,  and 
of  hearing  and  determining  complaints  in  relation'  thereto  on  the  ap- 
plication of  any  person  conceiving  himself  aggrieved  thereby";  and 
the  plaintiff  did  not  have  that  which  was  her  constitutional  right — an 
opportunity  to  be  heard.  Judgment  for  the  plaintiff,  with  costs  against 
the  defendants  who  were  the  assessing  officers. 

Judgment  for  plaintiff,  with  costs  against  defendants  who  were  as- 
sessing officers. 
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HOFFMAN  T.  NEW  YORK  CENT,  ft  H.  R.  R.  CX). 

(Supreme  Court,  Trial  Term,  Monroe  County.    February,  1001.) 

1.  WBONorni.  Death— Excessive  Dakaoes. 

In  an  action  for  the  death  of  the  driver  of  a  brewery  wagon,  aged  38, 
earning  $720  per  year,  where  he  leaves  a  wife  M  years  old  and  three 
cliildren  under  15,  a  verdict  of  $18,000  is  excessive,  and  should  be  reduced 
to  $12,000. 

Action  by  Katie  Hoffman  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  Judgment  for  plaintiff.  Motion  for  new 
trial.     Granted  on  conditions. 

Werner  &  Harris,  for  plaintiff. 
Harris  &  Harris,  for  defendant. 

RICH,  J.  The  defendant  asks  for  a  new  trial  on  various  grounds, 
none  of  which  will  now  be  considered  save  the  ground  that  the  ver- 
dict is  excessive.  Plaintiff's  intestate  was  a  man  38  years  ofage,  in 
good  health,  without  education,  so  far  as  appears,  but  was  employed 
as  a  driver  of  a  brewery  wagon,  and  earning  about  $720  a  year.  He 
left  a  family  consisting  of  a  wife  34  years  old,  and  three  children, 
aged  14,  12,  and  8  years,  respectively.  By  the  Northampton  Tables, 
the  annuity  to  a  person  of  his  age  would  be  worth  12.116  years'  pur- 
chase. Since  the  repeal  of  the  limitation  of  the  amount  to  be  recov- 
ered in  an  action  for  death,  the  courts  have  exercised  with  consider- 
able freedom  the  power  which  they  have  of  reducing  the  amount 
of  damages  awarded  by  the  jury.  At  best  these  damages  must  be 
more  or  less  speculative,  but  the  statute  is  intended  to  give  damages 
for  pecuniary  loss,  not  for  charity,  nor  for  any  sentimental  reasons. 
It  is  the  duty  of  the  courts  to  see  to  it,  therefore,  that  the  verdict 
bears  some  proper  relations  to  the  circumstances  of  the  case.  The 
death  of  a  man  earning  $5,000  or  $10,000  a  year  must  necessarily 
entail  a  much  larger  pecuniary  loss  to  his  family  than  one  who  earns 
less  than  $1,000  a  year.  Houghkirk  v.  D.  &  H.  C.  Co.,  92  N.  Y.  225, 
44  Am.  Rep.  370.  The  courts  have  some  guide  as  to  what  is  a  rea- 
sonable and  proper  verdict  by  cases  of  a  similar  nature  which  have 
been  heretofore  passed  on  by  the  courts.  Judged  by  that  standard, 
and  in  view  of  the  circumstances  of  intestate's  earnings  and  position 
in  life,  it  must  be  said  that  the  verdict  of  $18,000  in  this  case  is  ex- 
cessive. Plaintiff's  counsel  concedes  that  plaintiff  "has  unquestion- 
ably recovered  a  large  and  unusual  verdict."  I  think  $12,000  would, 
under  the  circumstances,  be  amply  compensatory.  My  conclusion 
therefore  is  that  a  new  trial  be  granted,  unless  plaintiff  give  a  stipula- 
tion within  30  days  to  reduce  the  amount  of  the  verdict  to  $12,000.  If 
such  stipulation  is  given,  the  motion  is  denied. 

Ordered  accordingly. 
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PEOPLE  ex  rel.  HATES  v.  EDWARDS,  Town  Clerk,  et  al. 

(Supreme  Court,  Special  Term,  Monroe  County.    February,  1901.) 

1.  Local  Option  Questions— REStiBMissroN. 

A  resubmission  of  the  four  local  option  questions  prescribed  by  Liquor 
Tax  Law,  §  16  (Laws  1896,  p.  67,  c.  112),  will  not  be  granted  because  of 
inadrcrtent  errors  of  the  town  clerk  In  printing  In  his  notice  of  the  sub- 
mission the  caption  of  the  questions  only  once,  and  not  repeating  It,  and 
in  printing  the  questions  on  the  ballot  without  printing  tlie  caption,  where 
the  notice  and  ballots  were  otberwise  in  proper  form. 

Petition  by  the  people,  on  the  relation  of  Timothy  B.  Hayes,  to 
David  L.  Edwards,  town  clerk  of  the  town  of  Galen,  and  Patrick  W. 
Cullinan,  as  state  commissioner  of  excise,  for  an  order  directing  a  spe- 
cial town  meeting  of  the  town  of  Galen  for  the  resubmission  of  the 
four  liquor  tax  questions  set  forth  in  L,iquor  Tax  Law,  §  i6  (Laws 
1896,  p.  57,  c.  112).    Motion  denied. 

Baker  &  Remington,  for  relator. 

H.  B.  Exner,  for  town  of  Galen. 

Francis  C.  Allen,  for  state  excise  commissioner. 

DAVY,  J.  This  is  a  motion  under  section  16,  c.  112,  p.  57,  Laws 
1896,  known  as  the  "Liquor  Tax  Law,"  for  an  order  directing  a  spe- 
cial town  meeting  of  the  town  of  Galen,  Wayne  county,  for  the  resub- 
mission of  the  four  liquor  tax  questions  set  forth  in  said  section,  which 
the  relator  claims  were  improperly  submitted  to  the  voters  at  the 
biennial  town  meeting  held  at  said  town  November  3,  1903.  The 
questions  involved  upon  this  motion  are :  First,  that  the  petition  set 
forth  in  the  moving  papers  herein  was  not  sufficient  to  authorize  the 
town  clerk  in  proceeding  thereon;  second,  that  the  election  notice 
printed  by  the  town  clerk  was  insufficient ;  third,  that  the  ballots  is- 
sued and  used  by  the  electors  did  not  conform  to  the  requirements 
of  said  act. 

Section  16  of  the  liquor  tax  law  provides  that,  in  order  to  ascer- 
tain the  will  of  the  qualified  electors  of  each  town,  certain  questions 
shall  be  submitted  at  each  biennial  town  meeting  hereafter  held  in 
any  town  in  this  state,  provided  the  electors  of  the  town  to  the  num- 
ber of  10  per  centum  of  the  votes  cast  at  the  next  preceding  general 
election  shall  require  such  submission  by  written  petition  signed  and 
acknowledged  by  such  electors  before  a  notary  public  or  other  officer 
authorized  to  take  and  acknowledge  or  administer  oaths,  which  peti- 
tion shall  be  filed  not  less  than  20  days  before  such  town  meeting 
with  the  town  clerk  of  the  town.  It  appears  from  the  motion  papers 
that  the  town  clerk  of  the  town  of  Galen  acted  upon  the  petition  which 
was  filed  within  the  time  and  in  the  manner  provided  by  law,  and 
notice  was  given  pursuant  to  section  16  of  the  liquor  tax  law  that 
the  four  questions  provided  for  by  said  section  would  be  submitted 
to  the  electors  of  the  town  of  Galen  at  the  election  to  be  held  No- 
vember 3,  1903.  No  irregularity  of  the  petition  was  urged  upon  the 
argument,  and  I  am  unable  to  discover  wherein  it  fails  to  comply  with 
the  requirements  of  the  statute.  So  that  the  only  questions  involved 
ind  urged  upon  this  motion  are  whether  the  election  notice  posted 
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by  the  clerk  and  the  ballots  used  at  the  election  conformed  to  the 
provisions  of  section  i6  of  the  liquor  tax  law.  This  notice  which  is 
set  forth  in  the  moving  papers  contains  a  statement  of  the  four  ques- 
tions to  be  submitted  in  the  exact  language  of  the  statute,  except 
that  the  language  of  the  caption,  which  was  stated  only  once,  was 
not  repeated.  Section  i6  provides  that  whenever  such  questions  are 
to  be  considered  under  the  provisions  of  the  liquor  tax  law  it  shall  be 
the  duty  of  each  officer  charged  with  the  duty  of  preparing  the  offi- 
cial ballots  for  such  town  meeting  or  election  to  have  prepared,  at 
the  time  fixed  by  law  for  preparing  the  official  ballots  for  such  town 
meeting  or  election,  the  ballots  required  by  the  election  law  for  voting 
upon  any  constitutional  amendment,  proposition,  or  question  in  the 
form  of  and  the  number  required  by  the  election  law,  upon  the  face 
of  which  shall  be  printed  in  full  the  said  questions.  The  ballots  used 
in  this  case  were  furnished  by  the  town  clerk,  and  were  regular  in 
form,  and  complied  with  the  requirements  of  the  statute,  with  the 
exception  that  the  ballots  did  not  contain  the  caption  to  the  ques- 
tions; but  the  questions  were  printed  verbatim  et  literatim  in  the 
language  of  the  statute.  The  different  questions  to  be  voted  on  were 
separately  numbered  on  the  ballot,  and  separated  by  a  broad  line  one- 
eighth  of  an  inch  wide.  Opposite  and  before  each  question  so  sub- 
mitted were  printed  two  square  inches  inclosed  in  ruled  lines,  one 
above  the  other.  Preceding  the  upper  one  of  such  squares  was 
printed  "Yes,"  and  preceding  the  lower  one  of  such  squares  was 
printed  "No."  At  the  top  of  each  of  the  ballots,  immediately  above 
the  perforated  line,  were  printed  in  brevier  capital  type  the  following 
words  only : 

"NOTICE  TO  ELECTORS.  FOR  AN  AFFIRMATIVE  VOTE  UPON  ANY 
QUESTION  SUBMITTED  UPON  THIS  BALLOT,  MAKE  A  (X)  MARK  IN 
THE  SQUARE  AFTER  THE  WORD  'YES.'  FOR  A  NEGATIVE  VOTE. 
MAKE  A  SIMILAR  MARK  IN  THE  SQUARE  FOLLOWING  THE  WORD 
-.SO." " 

It  w'as  impossible  for  any  voter  to  be  misled  if  he  read  the  ques- 
tions printed  upon  the  ballots.  The  intention  of  the  voters  was  clear- 
ly expressed  at  the  polls,  and  admits  of  no  doubt.  Each  one  received 
his  ballot  from  the  inspectors,  and  marked  his  ballot  in  favor  of  or 
against  granting  a  license  to  sell  liquor,  and  returned  it  to  the  in- 
spector, by  whom  it  was  deposited  in  the  box,  and  subsequently 
counted ;  and  a  clear  majority  of  the  voters  of  the  town  was  opposed 
to  granting  a  license  to  any  corporation,  association,  copartnership, 
or  person  to  traffic  in  liquor  under  the  liquor  tax  law,  except  as  to 
pliarmacists  on  a  physician's  prescription,  which  received  a  majority 
of  the  votes  therefor.  Notices  were  posted  and  public  meetings  were 
held,  and  the  subject  of  license  or  no  license  was  fully  discussed. 
How,  then,  can  it  be  consistently  asserted  that  any  ballot  was  depos- 
ited by  the  voter  in  ignorance  of  its  contents?  To  hold  that  these 
ballots  were  invalid  defeats  the  will  of  a  majority  of  the  qualified 
voters  of  the  town,  based  upon  a  narrow,  technical  construction  of 
the  statute.  It  opens  the  door  for  fraud  upon  the  innocent  voters 
which  would  be  far-reaching  in  its  effects.  It  is  not  claimed  that  any 
but  qualified  voters  voted  at  the  election.    It  was  conducted  quietly, 
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honestly,  and  fairly,  so  far  as  the  motion  papers  disclose,  without 
any  suggestion  that  the  ballots  did  not  comply  fully  with  the  require- 
ments oT  the  statute.  To  order  a  special  election  under  such  circum- 
stances and  for  such  a  technical  error  would  be  doing  great  in- 
justice to  the  innocent  legal  voters  of  the  town,  who  were  not  at  all 
responsible  for  the  preparation  and  printing  of  the  ballots.  A  mere 
inadvertent  mistake  of  the  town  clerk  in  printing  the  ballots  ought 
not  to  work  such  a  harsh  penalty  as  to  defeat  the  will  of  the  innocent 
voters,  and  put  the  town  to  the  unnecessary  expense  of  calling  and 
holding  a  special  town  meeting  for  the  express  purpose  of  giving  the 
defeated  parties  another  chance  at  the  polls.  In  the  absence  of  an 
affirmative  declaration  of  the  statute  that  these  ballots  are  void,  and 
should  not  be  counted,  I  am  not  willing  to  hold  that  a  slight  error 
of  the  town  clerk  in  construing  a  doubtful  provision  of  the  statute 
as  to  how  the  ballots  should  be  printed  shall  disfranchise  a  large 
number  of  voters  who  are  not  in  any  way  responsible  for  the  error 
or  mistake.  While  the  law  is  mandatory  in  the  sense  that  it  requires 
the  town  clerk  in  the  preparation  of  the  ballots  to  strictly  comply 
with  all  its  provisions,  it  is  not  mandatory,  however,  in  the  sense  that 
a  voter's  right  to  cast  his  ballot  shall  be  lost  because  some  technical 
mistake  occurs  in  printing  the  ballots.  Such  a  construction  of  the 
statute  would  not  only  render  an  election  invalid  on  account  of  an 
honest  mistake  in  printing  the  ballots,  but  it  would  open  the  door 
to  fraud.  It  would  place  the  power  in  the  hands  of  a  dishonest  offi- 
■  cial  to  defeat  the  will  of  the  people  at  the  polls.  The  election  should 
not  be  declared  invalid  on  the  ground  that  the  ofiScer  having  charge 
of  the  printing  of  the  ballots  made  an  honest  mistake  or  some  slight 
omission  in  the  printing  of  the  ballots,  unless  they  are  fraudulent,  or 
affect  the  results  of  the  election,  or  render  it  uncertain.  When  a 
statute  is  open  to  construction,  it  should  receive  such  an  interpreta- 
tion as  will  secure,  if  possible,  the  object  of  its  enactment.  In  this 
case  there  is  no  claim  or  suggestion  of  fraud  on  the  part  of  the  town 
clerk  or  any  one  else,  and  there  is  no  foundation  for  any  claim  that 
the  returns  do  not  correctly  represent  the  will  of  the  people  as  ex- 
pressed at  the  polls.  The  policy  of  the  act  was  to  get  a  fair  vote  of 
the  electors  of  the  town  upon  the  question  of  license  or  no  license. 

No  question  is  raised  that  the  canvass  of  the  votes  was  not  made 
properly.  The  allegations  of  the  moving  papers  do  not  show  that  a 
different  result  would  have  followed  had  the  acts  complained  of  not 
occurred.  These  acts  must  therefore  be  treated  as  harmless  irreg- 
ularities, and  are  no  grounds  for  the  order  asked. for.  People  ex 
xel.  Noyes  v.  Board  of  Canvassers,  126  N.  Y.  392,  27  N.  E.  792; 
People  ex  rel.  Bradshaw  v.  Bidelman,  69  Hun,  596,  23  N.  Y.  Supp. 
954;  People  v.  Cook,  8  N.  Y.  67,  59  Am.  Dec.  451.  The  question 
what  statutory  provisions  are  to  be  regarded  as  directory  merely 
has  been  the  subject  of  much  discussion.  In  the  case  of  People  v. 
Cook,  14  Barb.  259,  Justice  Mason,  who  delivered  the  opinion  of  the 
court,  cites  a  large  number  of  cases  in  which  various  statutory  pro- 
visions have  been  held  to  be  merely  directory,  and  lays  down  as  a. 
rule  that  statutes  directing  the  mode  of  proceeding  of  public  officers 
are  directory,  and  are  not  to  be  regarded  as  essential  to  the  validity 
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of  the  proceedings  of  ofiScers,  unless  it  be  so  declared  under  the 
statute.  And  in  a  subsequent  part  of  the  same  opinion  he  says : 
"And  we  have  already  seen,  by  reference  to  the  adjudications,  that 
statutes  directing  the  mode  of  proceeding  of  public  officers  are  re- 
garded as  directory,  unless  there  is  something  in  the  statute  itself 
which  plainly  shows  a  different  intent."  In  other  words,  unless  the 
only  consideration  of  the  statute  shows  that  the  Legislature  intend- 
ed compliance  with  the  provisions  in  relation  to  the  manner  to  be  es- 
sential to  the  validity  of  the  proceeding,  it  is  to  be  regarded  as  dir 
rectory  merely.  The  rule  of  construction  to  be  gathered  from  the 
authorities  is  that  irregularities  are  to  be  disregarded,  unless  the 
statute  expressly  declares  that  they  shall  be  followed.  Ignorance, 
inadvertence,  mistake,  or  even  intentional  wrong  on  the  part  of  the 
local  authorities  should  not  be  permitted  to  disfranchise  the  voters 
of  a  town,  unless  the  statute  expressly  declares  that  they  shall  be 
fatal  to  the  election,  or  rendered  doubtful  as  to  the  result.  McCrary, 
Elections,  §  227. 

In  People  ex  rel.  Hirsh  v.  Wood,  148  N.  Y.  146,  42  N.  E.  537,  Chief 
Justice  Andrews  said : 

"We  can  conceive  of  no  principle  which  permits  the  disfranchisement  of  In- 
nocent voters  for  the  mistake,  or  even  the  willful  misconduct,  of  election 
officers  In  performing  the  duty  cast  upon  them.  The  object  of  elections  Is  to 
ascertain  the  popular  will,  and  not  to  thwart  It  The  object  of  election  laws 
Is  to  secure  the  rights  of  duly  qualified  electors,  and  not  to  defeat  them.  Statu- 
tory regulations  are  enacted  to  secure  freedom  of  choice  and  to  prevent  fraud, 
and  not  by  technical  obstructions  to  make  the  right  of  voting  Insecure  and  dif- 
ficult" 

It  was  held  in  Matter  of  Arnold,  32  Misc.  Rep.  439,  66  N.  Y.  Supp. 
557,  that  it  was  not  a  valid  objection  to  the  legality  of  the  submis- 
sion of  the  question  of  local  option,  when  clearly  distinguished  upon 
a  ballot,  that  the  ballot  contains  constitutional  amendments  sub- 
mitted to  the  people,  nor  that  the  local  option  questions  were  not 
numbered  i,  2,  3,  and  4,  respectively,  or  that  question  4  was  not  in 
the  words  prescribed  by  the  liquor  tax  law  as  amended.  Laws  1897, 
p.  216,  c.  312,  §  9.  In  People  ex  rel.  Leonard  v.  Hamilton,  42  App. 
Div.  212,  59  ^f.  Y.  Supp.  943,  it  was  held  that  irregularities  in  the 
certificate  of  an  election  officer  cannot  be  permitted  to  defeat  the 
will  of  the  electors,  and  that  the  intention  of  the  electors  is  para- 
mount thereto.    The  motion  therefore  must  be  denied,  with  $10  costs. 

Motion  denied,  with  $10  costs. 


(42  Miac.  Rep:  574.) 

BOWMAN  V.  DOMESTIC  &  FOREIGN  MISSIONARY  SOO.  OB" 
PROTESTANT  EPISCOPAL  CHURCH. 

(Supreme  Court,  Special  Term,  Monroe  County.    February,  1904.) 

L  CHABrrABLE  Bequest— VALinrrr. 

A  communicant  of  the  Protestant  Episcopal  Church  bequeathed  by  will 
12,000,  to  be  equally  divided  between  the  "Indian  Missions  and  the  Do- 
mestic Missions  of  the  United  States."  There  was  nothing  to  show  that 
any  society  was  to  take  the  bequest,  and  there  was  no  extrinsic  evidence 
that  testatrix  bad  In  mind  any  society  connected  with  her  church,  nor  was 
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there  any  proof  of  any  corporation  having  a  name  such  as  that  used  in  the 
will.    Held,  that  the  bequest  was  void  for  Indeflnlteness. 

2.  Sahe— Beneficiabt. 

A  bequest  In  a  will  of  a  fund  "to  be  equally  divided  between  the  Indian 
Missions  and  the  Domestic  Missions  of  the  United  States  of  America"  does 
not  entitle  the  Domestic  &  Foreign  Missionary  Society  of  the  Protestant 
Episcopal  Church  In  the  United  States  of  America  to  claim  the  bequest 

Action  by  John  P.  Bowman,  executor  of  Mary  W.  Jewett,  against 
the  Domestic  &  Foreign  Missionary  Society  of  the  Protestant  Epis- 
copal Church  in  the  United  States  of  America  and  others,  to  con- 
strue a  will.    Judgment  rendered. 

T.  Nigham,  for  plaintiff. 

Davies,  Stone  &  Auerbach  (Julien  T.  Davies,  Eugene  C.  Denton, 
and  Chas.  K.  Allen,  of  counsel),  for  defendant  missionary  society. 
Wellington,  Jones  &  Millard,  for  defendants  Tapley. 
Delbert  A.  Adams,  for  defendant  Clark. 
Ernest  B.  Millard,  special  guardian. 

NASH,  J,  The  only  clause  of  the  will  of  the  testatrix  which  at 
this  time  needs  to  be  considered  is  the  following : 

"Seventh.  I  give,  devise  and  bequeath  the  sum  of  two  thousand  dollars,  to 
be  equally  divided  between  the  Indian  Missions  and  Domestic  Missions  of  the 
United  States  of  America,  in  memoriam  of  the  late  Mary  A.  Arch^." 

At  the  time  of  her  death  the  testatrix  was  a  resident  of  Clarkson, 
N.  Y.,  where  she  had  lived  all  her  Hfe.  She  was  a  communicant  of 
the  Protestant  Episcopal  Church  in  Brockport,  near  her  home,  and 
a  constant  attendant  at  that  church  up  to  the  time  of  her  last  ill- 
ness. She  took  a  strong  interest  in  the  work  of  that  church  and  its 
charities.  It  appears  that  the  defendant  claiming  the  legacy  is  the 
Domestic  &  Foreign  Missionary  Society  of  the  Protestant  Epis- 
copal Church  in  the  United  States  of  America,  a  corporation  incor- 
porated by  the  Laws  of  1846,  p.  470,  c.  331,  which  was  subsequent- 
ly amended  by  the  Laws  of  1867,  p.  834,  c.  374,  and  by  the  Laws  of 
1880,  p.  346,  c.  226,  and  again  by  Laws  of  1892,  p.  1800,  c.  687 ;  that 
none  of  said  amendments  refer  to  Laws  of  1848,  p.  447,  c.  319;  that 
the  object  of  said  defendant  missionary  society  is  to  conduct  gen- 
eral missionary  operations  in  all  lands;  that  its  principal  ofHce  is 
located  in  the  city  of  New  York.  It  conducts  its  missionary  work 
in  the  Western  states  and  territories,  among  the  Indians,  colored 
people,  and  white  people,  and  disburses  large  sums  of  money  in  the 
prosecution  of  such  work.  There  is  no  corporation  having  the  cor- 
porate name  of  Indian  Missions  and  Domestic  Missions  in  the  Unit- 
ed States,  and  no  corporation  having  the  corporate  name  of  Indian 
Missions  of  the  United  States,  or  Domestic  Missions  of  the  United 
States,  or  Indian  Missions,  or  Domestic  Missions.  The  defendant 
missionary  society  publishes  a  monthly  magazine,  called  "The  Spirit 
of  Missions,"  to  which  the  decedent  had  been  a  subscriber  for  many 
years  prior  to  her  death.  There  is  a  society  known  as  the  Woman's 
Auxiliary  of  the  Board  of  Missions  of  the  Protestant  Episcopal 
Church  in  the  United  States  of  America,  which  has  branches  in  va- 
rious parts  of  this  country;   and  there  was  such  a  branch  of  such 


Digitized  by  LjOOQ  IC 


Sup.   Ct.)     BOWUAN  T.  DOMESTIC  at  FOBEION  U.  8.  F.  E.  CHUBCH.        623 

woman's  auxiliary  in  Brockport,  Monroe  county,  N.  Y.,  of  which  the 
decedent  was  a  member,  officer,  and  active  worker,  and  was  at  times 
instrumental  in  preparing  and  forwarding  boxes  of  clothing  to  work- 
ers allied  to  the  defendant  missionary  society,  and  whose  appeals 
had  reached  her  through  her  church  or  through  the  woman's  aux- 
iliary. There  is  nothing  in  the  will,  other  than  the  language  of  the 
seventh  item — the  bequest  itself — to  indicate  that  the  defendant  mis- 
sionary society  or  any  society  or  corporation  should  take  the  be- 
quest and  apply  it  to  the  purposes  named. 

The  rule  applicable  for  the  purpose  of  ascertaining  the  intent  of 
the  testator  where  the  language  of  the  will  is  ambiguous  is  compre- 
hensively stated  by  Allen,  J.,  in  Lefevre  v.  Lefevre,  59  N.  Y.  434,  as 
follows : 

"A  misnomer  or  misdescription  of  a  legatee  or  devisee,  whether  a  natura^ 
person  or  corporation,  will  not  invalidate  the  provision  or  defeat  the  intention 
of  the  testator,  if,  either  from  the  will  itself,  or  evidence  dehors  the  will,  the 
object  of  the  testator's  bounty  can  be  ascertained.  No  principle  is  better  settled 
than  that  parol  evidence  is  admissible  to  remove  latent  ambiguities,  and,  when 
there  is  no  person  or  corporation  in  existence  precisely  answering  to  the  name 
or  description  in  the  will,  parol  evidence  may  be  given  to  ascertain  who  were 
Intended  by  the  testator.  A  corporation  may  l>e  designated  by  its  corporate 
name,  by  the  name  by  which  it  Is  usually  or  popularly  called  or  known,  by  a 
name  by  which  it  was  known  and  called  by  the  testator,  or  by  any  name  or 
description  by  which  It  can  be  distinguished  from  every  other  corporation; 
and,  when  any  but  the  corporate  name  is  used,  the  circumstances  to  enable  the 
court  to  apply  the  name  or  description  to  a  particular  corporation,  and  identify 
it  as  the  body  Intended,  and  to  distinguish  it  from  all  others  and  bring  it  within 
the  terms  of  the  will,  may  in  all  cases  be  proved  by  parol." 

There  is  here  in  the  will  of  the  testatrix  no  attempt  whatever  to 
name  a  corporation,  if  one  was  intended,  to  take  and  disburse  the 
charity;  no  attempt  to  name  any  society,  persons,  or  corporation 
which  should  take  the  bequest  and  divide  it  between  the  "Indian 
Missions"  and  "Domestic  Missions";  no  other  clause  of  the  will 
from  which  to  infer  that  the  defendant  missionary  society  was  in- 
tended as  the  trustee  or  custodian  of  the  fund.  The  sum  is  be- 
queathed to  be  equally- divided  between  the  "Indian  Missions"  and 
"Domestic  Missions  of  the  United  States,"  whether  by  the  church 
of  which  the  testatrix  was  a  communicant,  whether  by  the  branch 
of  the  woman's  auxiliary,  of  which  she  was  a  member  and  officer,  or 
by  the  other  societies  and  guilds  with  which  she  was  connected,  is 
in  no  manner  indicated.  In  each  of  the  cases  cited  in  support  of  the 
defendant's  contention  there  was  something  to  indicate  the  society 
or  corporation  as  the  intended  legatee.  In  the  case  of  Gilmer  v. 
Stone,  120  U.  S.  586,  7  Sup.  Ct.  689,  ^o  L.  Ed.  734,  the  testator  left 
a  will  by  which,  after  bequeathing  his  library  to  the  Presbyterian 
Church  of  Irish  Grove,  $500  for  the  erection  of  a  Presbyterian  church 
in  Greenview,  111.,  and  $50  to  be  paid  on  the  minister's  salary  of  the 
Presbyterian  Church  of  Irish  Grove  for  the  year  1884,  and  some  oth- 
er bequests,  he  bequeathed  and  devised  the  remainder  of  his  es- 
tate to  be  equally  divided  between  the  board  of  foreign  and  the  board 
of  home  missions.  The  Presbjterian  Church  in  the  United  States 
of  America  has  a  corporate  board  of  foreign  missions  and  a  cor- 
porate board  of  home  missions,  but  it  was  agreed  by  counsel  that 
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several  other  religious  bodies  in  the  United  States  have  similar  or- 
ganizations for  the  same  purposes.  It  appears  from  the  extrinsic 
evidence  that  the  testator  had  been  for  many  years  a  member  and 
ruling  elder  of  the  Irish  Grove  Presbyterian  Church,  one  of  the  lead- 
ing congregations  of  the  Presbyterian  Church  in  the  United  States 
of  America,  and  that  collections  were  annually  taken  up  in  that 
congregation  for  the  various  boards  of  that  church,  including  the 
board  of  ioreiga  and  home  missions,  to  which  the  testator  was  a 
contributor.  Held,  that  there  was  a  latent  ambiguity  respecting  the 
object  of  the  residuary  gift,  which  could  be  removed  by  extrinsic 
evidence,  and  that  the  evidence  introduced  on  this  point,  taken  in  con- 
nection with  the  other  bequests  in  the  will  for  the  benefit  of  Pres- 
byterian churches,  showed  that  the  testator,  in  making  the  resid- 
uary gift,  had  in  his  mind  the  board  of  foreign  missions' and  home 
missions  of  the  Presbyterian  Church  of  the  United  States  of  Amer- 
ica. In  the  case  of  Board  of  Missions  v.  Scovell,  3  Dem.  Sur.  516, 
the  bequest  was  of  the  residue,  to  be  divided  into  four  parts,  "one- 
fourth  to  the  Home  for  the  Friendless  in  the  City  of  Lockport,  also 
one-fourth  to  go  to  the  Home  for  the  Friendless  in  the  City  of 
Rochester;  the  other  two-fourths  to  be  divided  equally  between 
home  and  foreign  missions."  By  the  will  the  testatrix  also  gave 
$1,000  to  the  Presbyterian  Church  at  HoUey,  and  her  house  at  that 
place  for  a  parsonage,  subject  to  the  life  estate  of  a  niece.  It  ap- 
peared that  the  testatrix  had  been  for  a  long  time  a  member  of  the 
Presbyterian  Church  of  HoUey,  N.  Y.,  which  she  attended;  that 
there  were  yearly  collections  in  that  church  taken  for  the  societies 
claiming  the  bequest — the  "Board  of  Home  Missions  of  the  Presby- 
terian Church  in  the  United  States  of  America,"  and  the  "Board  of 
Foreign  Missions  of  the  Presbyterian  Church  in  the  United  States 
of  America";  that  she  was  in  the  habit  of  making  contributions  to 
these  societies.  It  also  appeared  that  there  was  a  woman's  auxiliary 
connected  with  the  church,  and  that  the  testatrix  was  at  one  time 
solicited  to  make  her  contributions  through  this  society,  rather  than 
through  the  jegular  church  channels,  but  she  refused  so  to  do.  It 
also  appeared  that  the  will  was  drawn  by  the  testatrix,  and  that, 
shortly  before  her  death,  the  will  having  been  read  to  her,  on  being 
told  that  she  should  have  designated  the  Presbyterian  board,  and 
that  she  could  not  then  do  it,  she  said  to  her  executor : 

"Tou  know  that  I  am  a  Presbyterian  and  bare  given  a  thousand  dollars  to 
the  Presbyterian  Church  at  Holley,  and  my  house  for  a  parsonage  after  Fidelia 
Is  through  with  It,  and  I  want  you  to  see  that  it  goes  to  the  home  and  foreign 
missions  of  the  Presbyterlaui  church." 

In  both  of  these  cases  there  were  not  only  other  bequests  in  the 
will  indicating  the  society  the  testatrix  had  in  mind,  but  there  were 
also  in  each  case  societies  connected  with  the  church  of  the  tes- 
tatrix, having,  as  part  of  the  corporate  name,  words  used  by  the 
testatrix  in  the  will.  Nothing  of  the  kind  appears  in  the  will  un- 
der consideration,  and  the  extrinsic  evidence  does  not  furnish  any 
suggestion  or  hint  that  the  executrix  had  in  mind  any  society  or  cor- 
poration connected  with  her  church  which  should  take  the  legfacy. 
It  is  therefore  held  that  the  bequest  is  void  for  indefiniteness. 
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As  to  the  other  bequests  in  the  will,  the  rules  of  law  plainly  indi- 
cate to  whom  they  are  payable,  or  the  contingency  in  which  a  ques- 
tion would  arise  may  never  happen. 

Judgment  accordmgly. 


(42  Misc.  Rep.  613.) 

LAROCQUB  T.  CONHEIK. 

(Supreme  Court,  Special  Term,  Oneida  County.    February,  1904.) 

L  Abatement— Death  of  Pabtt— Sxtbyival  of  Cause  of  Action. 

A  cause  of  action  for  a  breach  of  promise  of  marriage  does  not  snrrlre 
and  pass  to  tbe  personal  representative  of  tiie  woman;  nor  Is  the  com- 
plaint therefor  aided  by  an  allegation  that  defendant  made  tbe  marriage 
promise  fraudulently,  and  did  not  intend  to  keep  it,  and  that  be  seduced 
the  woman  and  caused  her  to  submit  to  a  criminal  operation. 

2.  Same— Seduction— Action  by  Infant. 

As  an  Infant  cannot  maintain  an  action  for  seduction — that  right  be- 
longing to  the  person — ordluarlly  the  parent — ^who  bore  the  relation  to  her 
of  master,  and  she  to  him  that  of  serrant,  the  right  of  action  does  not  sur- 
vire  her  death. 

3.  Death  by  Wrongful  Act— Right  of  Action. 

There  can  be  no  recovery  under  Code  Civ.  Proc.  I  1902,  for  "wrongful 
act,  neglect  or  default,"  of  the  defendant,  "by  reason  of  which  the  dece- 
dent's death  was  caused,"  for  causing  a  woman  to  submit  to  a  criminal 
operation,  whereby  she  died,  where  the  complaint  does  not  all^e  that  de- 
fendant bore  such  a  relation  to  her  as  would  give  him  an  opportunity  to 
coerce  or  overcome  her  will,  but  alleges  that  she  submitted  to  his  proposals 
for  such  an  operation,  so  as  to  become  guilty  of  a  crime,  under  Pen.  Code, 
8  295. 

Action  by  Leon  Larocque,  administrator  of  Harriet  Larocque,  de- 
ceased, against  Abraham  Conheim.  Demurrer  to  complaint  Sus- 
tained. 

Fred  C.  Schraub,  for  plaintiff. 
H.  B.  Rutherford,  for  defendam. 

ROGERS,  J.  The  plaintiff  alleges  that  Harriet  Larocque  was  his 
daughter;  that  in  January,  1902,  the  defendant  wrongfully  seduced 
and  carnally  knew  her;  that  she  was  then  aged  19  years,  and  was 
previously  chaste  and  of  good  reputation ;  that  said  seduction  was  ac- 
complished under  a  promise  of  marriage,  which  the  defendant  did  not 
intend  to  keep,  but  the  same  was  made  for  the  purpose  of  subjecting 
her  to  his  lusts  and  debauching  her ;  that  by  reason  of  such  intercourse 
and  cohabitation  she  became  pregnant  about  the  mcmth  of  April,  1902 ; 
that  at  that  time  the  defendant  wrongfully  "caused  her  to  submit  to  a 
criminal  operation,  and  aided  and  assisted  in  procuring  an  abortion  to 
be  produced  on  her,"  from  the  effects  of  which  she  was  rendered  dan- 
gerously ill  and  continued  sick  down  to  the  2Sth  day  of  April  there- 
after, when  "from  the  effects  of  said  criminal  operation  and  abortion 
she  died";  that  fr<Hn  the  time  of  said  operation  down  to  her  death 
the  said  Harriet,  by  reason  thereof,  suffered  great  pain  of  body  and 

^  1.  See  Abatement  and  Revival,  vol.  1,  Cent.  Dig.  {  252. 
87  N.r.S.— 40 
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agony  of  mind,  to  her  loss  and  damage.  Then  follows  a  stai 
that  she  left  next  of  kin  who  suffered  damage  by  reason  of  the 
in  the  sum  of  $20,000 ;  that  she  died  intestate ;  that  letters  of  ad 
tration  were  duly  issued  by  the  surrogate  of  the  county  of  Lewis 
plaintiff,  who  has  qualified  and  is  acting  as  such;  and  judgn 
,  tkmanded  for  $20,000.     To  this  complaint  the  defendant  demur 

the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a  ca 
action. 

The  complaint,  in  alleging  the  promise  of  marriage,  a  sec 

thereunder,  and  a  subsequent  breach  of  the  promise,  states  a  ca 

action  which  might  have  been  prosecuted  by  her,  had  she  livei 

cause  of  action  being  for  the  breach,  with  the  seduction  as  an  in 

-■-    "    -  which  might  be  shown  in  aggravation  of  damages ;  but  this  is 

action  that  survives  and  passes  to  her  personal  representatives. 
.  v.,  v.  Kalbfleisch,  58  N.  Y.  282,  17  Am.  Rep.  250;   Hegerich  v.  F 

,    >    .  '  99  N.  Y.  258,  I  N.  E.  787,  52  Am.  Rep.  25.     Nor  is  it  aided 

**•  •       •  fact  that  the  defendant  was  guilty  of  a  fraud  in  making  and  p 

,    ,  .  ing,  and  that  he  had  no  intent  to  keep,  the  marriage  promise. 

'  -     -  v.  Price,  75  N.  Y.  244,  31  Am.  Rep.  463. 

V  The  portion  of  the  complaint,  therefore,  which  remains  to  b 

,  -"'   '  sidered,  is  that  wherein  it  is  charged  that  the  defendant  procur 

.".     ,,^  deceased  to  "submit  to  a  criminal  operation,     *     *     *     from  t 

~    -  »_-  fects  of"  which  she  subsequently  died.    There  was  no  right  of 

at  common  law  for  causing  the  death  of  another.  Green  v.  H 
River  R.  R.  Co.,  2  Abb.  Dec.  277;  Whitford  v.  Panama  R.  F 
27,  X.  Y.  465 ;  Lucas  v.  N.  Y.  C.  R.  R.  Co.,  21  Barb.  245.  Th 
authority  in  this  state  for  its  maintenance  is  in  the  statute : 

"The  executor  or  adiuinistrntor  of  a  decedent,  who  has  left,  him  or  h 
vivliig,  a  husband,  wife,  or  next  of  Icln,  may  maintain  an  action  to  1 
(liiiiiaKes  for  a  wrongful  act.  neglect  or  default,  by  which  the  decedents 
was  caused,  against  a  natural  person  who,  or  a  corporation  which,  wonl 
been  liable  to  an  action  in  favor  of  the  decedent,  by  reason  thereof,  11 
bad  not  ensued."    Code  Civ.  Pi-oc.  §  1902. 

Eliminating  from  the  complaint  the  allegation  as  to  the  ma 
promise,  does  it  state  a  "wrongful  act,  neglect  or  default"  of  t 
feudant,  causing  the  death,  for  which  the  deceased  might  have 
tained  an  action  if  living?  She  could  not  have  maintained  the 
as  for  a  seduction.  That  right  belongs  to  the  person — ordinari 
parent  or  one  standing  in  loco  parentis — who  bore  to  her  the  n 
of  master,  and  she  to  him  that  of  servant.  Addison  on  Torts  (! 
Ed.)  1094;  White  V.  Xellis,  31  N.  Y.  405,  88  Am.  Dec.  282;  Hai 
V.  Lomax,  26  Barb.  615 ;  25  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed. 
Lawyer  v.  Fritcher,  130  N.  Y.  239,  29  N.  E.  267,  14  L.  R.  A.  71 
Am.  St.  Rep.  521,  and  cases  cited;  Disler  v.  McCauley,  66  App 
42,  73  N.  Y.  Supp.  270.  Besides,  the  seduction  was  not  the  pros 
cause  of  death.     Death  resulted  from  said  "criminal  operation." 

Nor  could  she  have  maintained  an  action  for  the  criminal  opei 
producing  the  abortion.  It  is  not  alleged  that  the  defendant  bore 
relation  to  the  deceased,  by  blood  or  in  law,  as  gave  him  special  0 
tunity  to  coerce  or  overcome  her  will,  as  was  held  where  the  sd 
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was  guardian  of  the  female,  and  seduced  his  ward.  Graham  v.  Wal- 
lace, 50  App.  Div.  loi,  63  N.  Y.  Supp.  372.  They  stood  on  equal 
ground,  except  the  disparity  in  years,  and  the  fact,  if  that  be  an  in- 
equality, tliat  she  was  a  woman  and  he  a  man.  While  he  solicited,  and 
was  guilty  of  a  most  serious  crime  (Pen.  Code,  §  295),  she  gave 
assent — participated  in  the  unlawful  act.  She  was  so  persuaded  as,  in 
the  language  of  the  complaint,  "to  submit."  In  that  she  was  herself 
guilty  of  a  crime.  Pen.  Code,  §  295 ;  People  v.  Meyers,  5  N.  Y.  Cr. 
R.  120;  People  V.  McGonegal,  136  N.  Y.  62,  32  N.  E.  616."  This,  jt 
seems  to  me,  would  have  precluded  her  from  maintaining  an  action  for 
the  "criminal  operation,"  within  the  principle  that  courts  will  not  grant 
relief  to  one  who  bases  his  claim  upon  his  own  illegal  act,  or  a  trans- 
action in  which  he  was  an  unlawful  participant  The  authorities  are 
many  and  uniform : 

"He  who  by  his  pleadings,  in  any  court  of  Justice,  avows  that  he  has  been 
engaged  with  others  in  an  unlawful  action,  or  has  concerted  with  them  In  an 
unlawful  enterprise,  and  that.  In  arranging  for  or  carrying  it  out,  he  has  been 
unfairly  treated  by  his  associates,  or  has  suffered  an  Injustice  which  they 
should  redress,  will  be  met  by  the  refusal  of  the  court  to  look  any  further  than 
his  complaint,  which  It  will  at  once  order  dismissed."    Cooley,  Torts,  149. 

"Since  the  business  of  courts  is  to  enforce  obedience  to  the  law,  they  cannot 
lawfully  assist  a  suitor  in  any  effort  to  break  it."    Bishop,  Noncont.  Law,  i  54. 

"In  Just  legnl  principle,  the  true  view  is  believed  to  be  that  where  one  Is 
seeking  the  help  of  the  court  In  doing  a  wrongful  act,  or  compensation  for  hav- 
ing done  one,  or  redress  for  another's  having  participated  In  It,  or  when  In  any 
other  manner  compliance  with  his  prayer  would  involve  an  affirmance  of  his 
wrong,  as  though  It  were  a  right,  his  suit  will  be  rejected.  For,  should  the 
court  grant  what  he  asks,  it  would  thereby.  In  effect.  Join  with  him  in  breaking 
the  law  which  it  was  established  to  maintain."    Id.  §  50. 

"A  party  cannot  be  heard  to  allege  his  own  unlawful  act,  and,  if  such  an  act 
be  one  of  a  series  of  facts  necessary  to  support  the  plaintiff's  claim,  then  that 
claim  must  fall.  A  party  who  seeks  redress  In  a  court  of  justice  must  come 
with  clean  hands.  An  action-which  requires  for  its  support  the  aid  of  an  illegal 
act  cannot  be  maintained."    Gregg  v.  Wyman,  4  Cush.  322. 

It  is  a  maxim  of  the  law  that  "that  to  which  a  person  assents  is  not 
esteemed  in  law  an  injury."  Broom,  Leg.  Max.  *20i.  To  the  same 
effect 'is  Addison,  Torts  (Banks'  Ed.)  1093;  Bartley  v.  Richtmyer,  4 
X.  Y.  38,  43,  53  Am,  Dec.  338;  Hilton  v.  Fonda,  86  N.  Y.  339,.  352; 
Travis  v.  Barger,  24  Barb.  614. 

The  conclusion  results  that  the  plaintiff,  as  administrator,  has  no 
cause  of  action  for  the  matters  set  out  in  the  complaint.  Whether  in 
his.  individual  capacity  as  father  (i.  e.,  master)  he  has  a  right  of  action 
for  loss  of  services,  with  punitive  damages  (Lawyer  v.  Fritcher,  130 
X.  Y.  239,  29  N.  E.  267,  14  L.  R.  A.  700,  27  Am.  St.  Rep.  521),  is  not 
now  before  the  court  for  decision.  The  demurrer  must  be  sustained, 
with  costs. 

Demurrer  sustained,  with  costs. 
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(42  Misc.  Rep.  581.) 

In  re  ROCHESTER  TRUST  &  SAFE  DEPOSIT  CO.    In  re  FIDELI 

TRUST  CO.    In  re  UNION  TRUST  CO. 

(Bupreme  Court,  Special  Term,  Monroe  Coon^.    February,  ISOi.) 

1.  TbUBT  COICPANIKS— LOCAI.  TAXATION. 

Chapter  1S2,  p.  SIC,  Laws  1901,  amends  the  general  tax  law  by  pre 
for  franchise  tax  on  trust  companies  and  for  time  of  payment  of  the 
and  amends  section  202  of  the  tax  law  (Laws  1896,  p.  887,  c.  908)  I 
Tiding  for  exemption  of  trust  companies  from  all  other  taxes  exce 
reorganization  tax.  If  the  taxes  due  and  payable  under  this  act  an 
Laws  1901,  p.  1319,  c.  635,  provides  for  the  amendment  of  chapter  1^ 
for  a  franchise  tax  on  trust  companies,  but  omits  the  exception  clau 
talned  In  chapter  132.  Laws  1902,  p.  461,  c.  172,  providee  for  the  i 
of  the  sections  of  chapter  132,  p.  81^  Laws  1901,  Inadrertently  repet 
chapter  535,  p.  1319,  Laws  1901,  and  re-enacts  Tax  Law,  {  189,  fi 
(Laws  1901,  p.  816,  c.  132),  providing  for  reports  by  trust  companic 
section  202  of  the  tax  law,  In  regard  to  exemptions  from  other 
Beld,  that  chapter  172,  p.  461,  Laws  1902,  exempted  the  property  o: 
companies  from  local  taxation. 

2.  Taxation— ExEMFTiONS—PowEB  of  Leoislatcbe. 

The  Legislature  has  the  power  to  exempt  certain  classes  of  pr 
from  taxation,  even  retrospectively. 

In  the  matters  of  supplementary  proceedings  for  the  collecti 
taxes  from  the  Rochester  Trust  &  Safe  Deposit  Company,  froi 
Fidelity  Trust  Company,  and  from  the  Union  Trust  Company, 
tions  for  the  dismissal  of  the  proceedings.    Granted. 

John  P,  Morse,  for  John  B.  Hamilton,  county  treasurer. 
William  N.  Cogswell,  for  Rochester  Trust  &  Safe  Deposit  Ca 
Foote,  Perkins  &  Havens,  for  Fidelity  Trust  Company. 
Elbridge  L,.  Adams,  for  Union  Trust  Company. 

RICH,  J.  These  are  motions  in  behalf  of  delinquent  tax  debt 
dismiss  supplementary  proceedings  to  collect  an  unpaid  county  ts 
the  year  1901,  which  proceedings  were  instituted  imder  section  i 
the  tax  law  (Laws  1896,  p.  885,  c.  908).  The  motions  for  the  disi 
of  the  proceedings  are  made  on  the  ground  that  the  taxes  levied  a^ 
said  trust  companies  under  which  the  proceedings  were  instituh 
illegal  and  void,  and  also  that  section  259  of  the  tax  law,  under 
the  proceedings  are  instituted,  is  unconstitutional,  in  that  it  do< 
provide  for  equal  process  of  law.  Chapter  132,  p.  316,  of  the  La 
1901,  amends  the  general  tax  law  of  the  state  by  adding  a  new  si 
to  be  section  187a,  which  section  provides  for  the  franchise  tJ 
trust  companies  payable  to  the  state.  Section  2  of  this  act  ar 
section  189  of  the  tax  law  by  adding  thereto  a  subdivision,  to  b< 
division  7  thereof,  which  provides  for  the  reports  by  trust  comp 
to  the  State  Comptroller.  Section  3  amends  section  194  of  thi 
law  by  providing  the  time  of  payment  of  the  tax  upon  trust 
panics.  Section  4  of  this  act  amends  section  202  of  the  tax  la 
providing  for  the  exemption  of  trust  companies  from  assessment 
taxes  for  state  and  all  other  purposes  except  the  organizatioo 

\  2.  See  Taxation,  vol.  45,  Cent  Dig.  »  307,  818. 
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if  all  the  taxes  due  and  payable  under  this  .article  have  been  paid. 
Section  5  provided  that  this  act  shall  take  effect  immediately.  This 
act  became  a  law  on  March  21,  1901.  On  April  25,  1901,  chapter 
535.  P-  1319.  of  the  Laws  of  1901,  became  a  law.  Section  i  of  this 
act  provides  that  chapter  132  of  the  Laws  of  1901,  entitled  "An  act 
to  amend  the  tax  law  in  relation  to  the  taxation  of  trust  companies  is 
hereby  amended  so  as  to  read  as  follows,"  and  provides  for  a  franchise 
tax  on  trust  companies  payable  to  the  state,  but  CMnits  the  exemption 
clause  contained  in  chapter  132  of  the  Laws  of  1901,  which  it  amends. 
Section  2  provides  that  this  act  shall  take  effect  immediately.  On 
March  17,  1902,  chapter  172,  p.  461,  of  the  Laws  of  1902,  became  a 
law.  Section  I  of  this  act  provides  that  "sections  2,  4,  and  5  of  chap- 
ter 132  of  the  Laws  of  1901,  entitled  'An  act  to  amend  the  tax  law  in 
relation  to  the  taxation  of  trust  companies,'  which  were  inadvertently 
repealed  by  chapter  five  hundred  and  thirty-five  of  the  laws  of  nine- 
teen hundred  and  one,  entitled  'An  act  to  amend  the  tax  law,  in  rela- 
tion to  the  taxation  of  trust  companies'  are  revived  and  re-enacted  and 
shall  be  deemed  to  be  continued  in  force  since  the  date  when  said  sec- 
tions originally  took  effect  as  follows,"  and  then  re-enacts  subdivision 
7  of  section  189  of  the  tax  law  in  regard  to  reports  to  State  Comp- 
troller, and  also  section  202  of  the  tax  law  in  regard  to  exemption  from 
other  taxes. 

The  county  taxes  for  the  county  of  Monroe  for  wards  within  the 
city  of  Rochester  are  assessed  pursuant  to  section  83  of  the  charter  of 
the  city  of  Rochester,  as  amended  by  chapter  119,  p.  207,  of  the  Laws 
of  1900.  This  section  provides  that  the  city  assessors  shall  assess  the 
real  and  personal  profJerty  within  the  city  of  Rochester  by  the  15th 
day  of  January  in  each  year,  and  shall  deliver  the  rolls  to  the  clerk  of 
the  city  on  or  before  the  15th  day  of  April  in  each  year,  and  shall 
make  and  certify  a  copy  of  the  assessment  books  as  they  shall  then 
exist,  and  deliver  the  same  to  the  supervisors  of  the  several  wards,  re- 
spectively, for  use  of  the  board  of  supervisors  of  Monroe  county  on  or 
before  the  ist  day  of  October  in  each  year.  The  section  further  pro- 
vides that  the  said  assessors  are  hereby  directed  and  empowered  to 
make  such  additional  amendments  and  corrections  in  said  assessment 
rolls  as  to  the  names  of  the  actual  owners  or  occupants  and  values  of 
real  and  personal  estate  therein  assessed  as  they  shall  deem  proper  at 
any  time  before  the  ist  day  of  July  in  each  year.  The  personal  prop- 
erty of  a  corporation  is  taxable  unless  exempt  from  taxation  by  law. 
Tax  Law,  §  3.  It  is  conceded  that  chapter  132,  p.  316,  of  the  Laws 
of  1901,  which  became  a  law  on  March  21,  1901,  not  only  imposed  a 
franchise  tax  on  trust  companies,  but  also  exempted  trust  companies 
from  taxation  for  state  and  other  purposes  except  the  organization  tax, 
upon  the  condition  that  the  franchise  tax  was  paid.  This  act  immedi- 
ately became  the  law  in  regard  to  the  taxation  of  trust  companies  within 
the  state  of  New  Yorlc,  and  it  remained  the  law  under  which  the  as- 
sessors were  bound  to  act  until  the  25th  day  of  April,  1901,  when  chap- 
ter 535  of  the  Laws  of  1901  became  a  law.  The  trust  companies  paid 
the  franchise  tax  imposed  in  August,  1901. 

1  think  it  must  be  held  that  chapter  535,  p.  1319,  of  the  Laws  of 
I'; :;!.  by  amcrdir^j  chapter  132,  p.  316,  of  the  Laws  of  1901,  so  as  to 
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read  as  prescribed  in  the  amended  act,  worked  a  repeal  in  so  much  of 
the  former  act  as  was  not  included  in  the  original  act  People  v.  Wil- 
merding,  136  N.  Y.  363,  32  N.  E.  1099.  It  is  at  the  same  time  per- 
fectly apparent  that  it  was  not  intended  to  have  such  an  eflfect.  If 
such  were  the  effect,  the  provisions  for  ascertaining  the  amount  of  the 
franchise  tax  are  omitted,  and  the  trust  companies  will  be  subject  to 
a  double  taxation.  The  Legislature  undertook  to  remedy  this  inad- 
vertence in  1902  by  re-enacting  the  omitted  sections  in  the  amended  law, 
and  providing  that  the  sections  revived  and  re-enacted  should  be 
deemed  to  be  continued  in  force  since  the  date  the  said  original  sections 
took  effect.  While  it  is  true,  as  contended  by  counsel  for  both  parties 
that  the  courts,  and  not  the  Legislature,  are  the  proper  tribunals  to  de- 
clare what  is  or  has  been  the  law,  still  the  Legislature  has  power  to 
cure,  retrospectively,  defective  or  irregular  proceedings  to  levy,  as- 
sess, or  collect  taxes,  provided  no  injustice  be  inflicted  thereby.  Van- 
deventer  v.  Long  Island  City,  57  Hun,  590,  10  N.  Y.  Supp.  801 ;  Peo- 
ple V.  Turner,  145  N.  Y.  451,  40  N.  E.  400;  Smith  v.  City  of  Buffalo. 
90  Hun,  1 18,  35  N.  Y.  Supp.  635 ;  Wrought  Iron  B.  Co."  v.  Town  of 
Attica,  1 19  N.  Y.  204,  23  N.  E.  542.  The  taxing  power  of  the  Legis- 
lature is  practically  absolute,  except  as  restrained  by  constitutional 
limitations.  People  v.  Fitch,  148  N.  Y.  71,  42  N.  E.  520;  Genet  v. 
City  of  Brooklyn,  99  N.  Y.  296,  i  N.  E.  JJJ.  It  also  has  the  power  to 
exempt  certain  classes  of  property  from  taxation,  even  retrospectively. 
People  ex  rel.  A.  B.  Society  v.  Commissioners,  142  N.  Y.  348,  37  N.  E. 
116;  State  v.  St.  Louis,  etc.,  Ry.  Co.,  79  Mo.  420;  Cooley,  Const.  Lim. 
(6th  Ed.)  454.  I  am  therefore  of  the  opinion  that  chapter  172  of  the 
Laws  of  1902  had  the  effect  of  exempting  the  4)roperty  of  trust  com- 
panies from  the  local  taxes  in  question.  The  order  asked  for  by  the 
trust  companies  should  be  granted,  without  costs. 
Motions  by  trust  companies  granted,  without  costs. 


(42  Misc.  Rep.  580.) 

CONNOLLY  v.  KEENAN  et  nx. 
(Supreme  Court,  Special  Term,  New  York  County.    Pebmary,  1904.) 

1.  L'suBY — Loan — Evidence. 

Plaintiff,  a  surviving  partner,  sued  to  reform  a  deed.  There  was  evi- 
dence tbat  defendant  had  written  to  one  of  the  partners,  since  deceased, 
that  be  could  place  a  certain  sum  In  real  estate  that  would  net  8  per  cent, 
for  two  years;  that  such  partner  forwarded  that  amount  of  the  firm 
money;  and  that  defendant  conveyed  to  such  partner  his  own  property, 
with  a  proviso  for  reconveyance  on  repayment,  with  the  promise  that  the 
grantee  should  assume  certain  mortgages  on  the  proper tj-,  and  tbat  the 
grantor  would  guaranty  to  the  grantee  8  per  cent,  net  ou  his  Investment 
In  such  property.  HeH  Insufficient  to  show  a  loan  to  the  grantor,  but 
rather  an  investment,  so  that  usury  would  be  no  defense  to  the  action. 

2.  Deed— Option  to  Repubchabe. 

Where  a  deed  provides  for  a  repurchase  of  the  property  within  two 
years,  the  option  to  repurchase  survives  after  suCh  time  where  the  grantee 
receives  remittances  on  the  investment,  though  at  a  lower  per  cent  than 
tbat  provided  for  in  the  deed. 

S.  Saue— Exebcise  of  Option. 

Where  a  grantor  In  a  deed  with  an  option  for  repayment  and  reconvey- 
ance finally  refuses  to  malce  further  payments,  claiming  tliat  lila  advan- 
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ces  to  the  grnntee  have  exceeded  the  consideration  of  the  deed,  he  must 
at  once  surrender  and  deed  the  property  or  exercise  his  option  to  pur- 
chase. 

4.   WlTNEBS— TBARBACTIORB  WITH  DECEDENT. 

A  grantor  in  a  deed  to  a  partner,  since  deceased,  cannot  testify,  under 
Code  Civ.  Prof.  i  820,  to  personal  trausiictious  by  hlni  with  such  decedent 
In  regard  to  an  Investment  and  advances  in  connection  with  the  firm  busi- 
ness, where  the  plaintiff  was  the  surviving  partner  of  the  decedent  and 
the  purchaser  of  his  interest  in  the  firm. 

Action  by  Michael  Connolly  against  John  Keenan  and  wife  to  reform 
a  deed.    Judgment  for  plaintiff. 

Alfred  E.  Merrill  (Thomas  C.  Ennever  and  F.  P.  Trautmann,  of 
counsel),  for  plaintiff. 
Andrew  D.  Parker  (Charles  F.  Wells,  of  counsel),  for  defendants. 

GIEGERICH,  J.  The  plaintiff,  as  sole  survivor  and  successor  in 
interest  of  the  nnii  of  N.  K.  &  M.  Connolly,  seeks  in  this  action  to  re- 
form a  deed.  The  conveyance  was  made  by  the  defendants  John 
Keenan  and  his  wife,  Delia,  to  Nicholas  K.  Connolly,  is  dated  April  20. 
1895,  and,  for  a  consideration  of  $18,000,  purports  to  convey  the 
premises  known  as  227,  229,  and  231  East  Eighty-Second  street,  New 
York  City,  for  the  term  of  two  years,  further  providing  that  on  the  ex- 
piration of  that  period,  to  wit,  on  the  20th  day  of  April,  1897,  the 
grantee  should  reconvey  to  the  defendants  on  payment  by  them  of  the 
sum  of  $18,000.  The  deed  also  provides  that  the  grantee  should  as- 
sume the  payment  of  mortgages  then  resting  upon  the  property,  and 
aggregating  $39,000.  Judgment  is  prayed  for  striking  out  the  assump- 
tion clause  and  declaring  the  deed  to  be  an  absolute  conveyance,  and 
for  an  accounting  of  the  rents  of  the  premises  by  the  defendant  John 
Keenan.  Both  defendants  plead  usury,  alleging  that  the  $18,000  men- 
tioned was  a  loan  made  by  N.  K.  &  M.  Connolly  under  an  agreement 
for  8  per  cent,  interest  thereon.  The  defendant  Delia  Keenan  also 
pleads  payment,  and  the  defendant  John  Keenan  sets  up  a  counterclaim 
for  $38,791.66,  a  balance  of  moneys  claimed  to  have  been  advanced  by 
him  for  the  use  of  N.  K.  &  M.  Connolly. 

The  first  question  is  whether  there  was  usury.  The  facts  relating  to 
that  branch  of  the  case  and  important  to  be  stated  are  as  follows: 
John  Keenan  and  the  Connollys,  especially  Nicholas,  were  old  and  in- 
timate friends,  and  had  been  engaged  in  various  business  enterprises 
together,  they  living,  and  for  the  most  part,  doing  business,  in  Canada ; 
he  living  in  and  doing  business  in  and  about  New  York  City.  Keenan, 
whose  deposition  was  taken  before  the  trial  by  reason  of  his  illness, 
stated  therein  that  late  in  1894  Nicholas  asked  him  if  he  "could  not 
see  a  place  to  put  $20,000  at  fair  interest,"  the  rates  in  Canada  not 
being  high.  He  replied  that  he  did  not.  Later  he  himself  had  use  for 
$18,000,  and  wrote  the  following  letter : 

"New  York.  April  12,  1805. 

"My  Dear  Mr.  Connolly :  I  can  place  about  $18,000  In  Real  Estate  that  will 
net  you  eight  per  cent,  for  two  years.  You  will  have  no  bother  except  to  re- 
«-elve  your  cheque  for  Interest  ef ery  month  or  every  quarter  as  you  may  desire. 
My  own  agent  will  take  charge  of  the  property  for  you  as  the  property  will 
Vave  to  be  made  over  to  you.  Let  me  know  wliat  unme  to  put  in  the  deed. 
Do  you  wish  it  made  out  in  your  name  or  will  I  have  both  your  namea  put  in. 
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I  win  alBO  give  you  a  contract  signed  by  myself  that  the  above  will  be  carried 
out.  I  can  place  for  two  or  three  years  about  nine  or  ten  thousand  at  6  per 
cent,  on  Real  Estate.  If  you  remember  when  I  wrote  you  last  I  explained  that 
I  could  place  some  moneys  for  you  on  60  days  call.  If  I  had  heard  from  you 
by  the  first  of  the  month  I  could  have  placed  about  $15,000  for  you  at  those 
terms  but  as  the  party  wanted  to  use  It  on  the  10th,  I  had  to  get  It  for  him 
from  my  bank  at  6  per  cent  Write  and  let  me  know  It  you  want  botli  or 
either  of  these  transactions  made. 

"Of  course  while  we  are  always  glad  to  see  you,  If  you  are  busy  there  Is  no 
reason  for  you  to  come  on  as  I  can  transact  the  business  for  yon.  All  the 
family  Join  in  sending  regards  to  yourself,  Michael  and  families.  Pleaae  an- 
swer. 

"Sincerely  yours,  John  Keenan." 

In  response  to  this  Nicholas  sent  a  draft  for  $i8,ooo,  admitted  to 
have  been  copartnership  money,  which  Keenan  acknowledged  receipt  of 
as  follows: 

"New  York,  April  18,  1895. 

"My  Dear  Mr.  Connolly :  Received  your  draft  for  eighteen  thousand  dollars 
($18,000)  and  will  invest  it  as  I  suggested  to  you  and  will  mail  you  papers 
within  a  few  days. 

"If  yon  want  to  take  up  the  other  matter  which  I  wrote  you  about  give  me 
at  least  ten  days  notice. 

"Sincerely  yours,  John  Keenan." 

At  this  time,  the  premises  in  suit  were  managed  for  Keenan  by  one 
Goodman,  the  agent  mentioned  in  the  letter  of  April  I2th,  who  had.  as 
an  associate  in  his  ofiice  an  attorney  named  Isaac  M.  Aron.  Keenan 
testified :  "The  instructions  I  gave  Goodman  was  to  see  that  Connolly 
would  be  protected  for  this  loan  of  $i8,oao  in  case  I  died,  and  to  al- 
low so  much  interest  on  the  loan."  Shortly  afterward  the  following 
letter  was  sent  to  Connolly : 

"Isaac  M.  Aron,  Attorney  and  Counsellor  at  Law. 

"1515  First  Avenue,  New  York,  April  23,  1805. 

"Mr.  Nicholas  K.  Connolly,  Montreal,  Canada — Dear  Sir :  I  enclose  contract 
in  regard  to  property  227-229  &  231  B.  82nd  Street,  N.  Y.  City,  duly  executed  by 
Mr.  Keenan. 

"The  Deed  has  also  been  executed  and  have  recorded  same  with  the  Reglstei 
of  the  County  of  New  York.  It  is  necessary  that  all  deeds  of  conveyances  in 
this  County  be  recorded.  It  will  take  probably  five  or  six  weeks  before  I  get 
it  back  from  the  Register,  when  I  will  immediately  return  it  to  yon. 

"Yours  Resp'y,  I.  M.  Aron.** 

The  contract  referred  to  in  the  above  letter  is  signed  by  the  defendant 
Keenan,  and,  so  far  as  necessary  to  quote,  is  as  follows : 

"Wltnesseth,  that  the  said  party  of  the  first  part  hereof  (Keenan)  has  by 
Deed  bearing  date  the  Twentieth  day  of  April,  1895,  for  a  valuable  considera- 
tion, sold,  assigned,  transferred  and  set  over,  unto  the  said  party  of  the  second 
part  (Nicholas  K.  Connolly)  hereto  certain  real  estate  In  the  City  of  New  York, 
which  said  property  is  more  fully  and  particularly  described  In  said  Deed,  and 

"Whereas  the  said  party  of  the  first  part  is  pursuant  to  said  agreement  of 
sale  of  said  property  compelled  to  guarantee  the  said  party  of  the  second  part, 
a  certain  percentage  of  Interest  on  bis  investment  In  said  property  namely  tlie 
sum  of  Eighteen  thousand  dollars, 

"Now,  therefore,  lu  consideration  of  the  sum  of  One  Dollar,  lawful  money 
of  the  United  States  of  America,  in  hand  paid  to  the  par^  of  the  first  part 
hereto,  by  the  said  party  of  the  second  part  herein,  the  receipt  whereof  is 
hereby  acknowledged,  the  said  party  of  the  first  part  hereto,  guarantees  to  the 
said  party  of  the  second  part,  that  he  will  receive  during  his  ownership  of 
said  property  herein  referred  to,  the  sum  of  eight  (8)  per  cent  net,  on  the  sum 
of  Eighteen  thousand  (118,000)  Dollars,  his  investment  in  said  property." 
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The  plaintiff,  Michael  Connolly,  testified  in  a  vague  manner  con- 
cerning his  knowledge  and  recollection  of  the  deed  and  its  terms, 
stating  that  he  first  saw  it  some  three  or  six  months  after  its  execution, 
but  did  not  even  then  examine  its  contents,  nor  know  that  it  contained 
any  provision  as  to  two  years,  nor  as  to  assuming  the  mortgages;  he 
merely  "looking  at  it  in  a  careless  manner,  turning  it  over  and  putting 
it  back  in  the  safe."  Keenan's  testimony  is  similarly  indefinite  and 
unsatisfactory  upon  this  point.  He  said:  "I  didn't  read  the  paper. 
I  took  for  granted  that  Aron  and  Goodman —  The  instructions  I  gave 
Goodman  were  to  see  to  it  that  Mr.  Connolly  was  protected  with 
regard  to  this  loan  and  I  do  not  remember  the  details  of  the  papers." 
Remittances  of  $360  per  quarter  were  sent  by  Goodman  to  N.  K. 
Connolly,  being  at  the  rate  of  8  per  cent,  per  annum,  and  in  the  letter 
accompanying  the  remittances  the  sum  was  designated  as  interest 
upon  the  mortgage  held  upon  Mr.  Keenan's  Eighty-Second  street 
property.  This  designation  was  adopted  by  Mr.  Connolly's  clerk  in 
acknowledging  the  receipt,  and  the  money  thus  came  to  be  spoken  of  as 
interest  upon  a  mortgage;  but  this  circumstance  cannot  be  taken  to 
affect  the  question  whether  or  not  the  transaction  originally  was  a 
loan,  and  usurious.  Whether  or  not  it  was  such  must  be  determined 
upon  the  understanding  the  parties  had  or  were  chargeable  with  at 
the  time  the  transaction  was  made,  and  not  upon  any  construction 
which  either  side  afterward  may  have  placed  upon  it,  except  so 
far  as  such  subsequent  construction  may  throw  light  upon  the  original 
agreement.  For  this  reason  I  cannot  give  much  weight  to  the  circum- 
stances that  the  present  plaintiff  first  commenced  an  action  upon  the 
theory  that  the  instrument  now  sought  to  be  reformed  was  in  reality 
a  mortgage,  and  as  such  sought  to  foreclose  it.  The  fact  that  the 
plaintiff  has  verified  complaints  so  widely  divergent  in  their  allegations 
and  the  explanation  which  he  attempts  in  his  testimony  for  such 
course,  may  have  importance  as  affecting  his  credibility,  but  I  do  not 
think  are  suffident  to  warrant  the  conclusion  that  the  transaction  was 
at  the  time  regarded  by  the  parties  as  a  loan.  Even  the  testimony  of 
Keenan,  which  is  impressive  because  of  the  manifest  restraint  and  care 
with  which  it  was  given,  does  not  state  that  the  transaction  was  a  loan, 
or  that  he  designated  it  as  such  to  Nicholas  K.  Connolly;  the  only 
one  with  whom  he  had  any  personal  interviews  preceding  the  trans- 
actions. My  conclusion  is  that  this  case  presents  a  not  unusual  instance 
where  busy  men,  who  have  intimate  relations  and  the  utmost  confi- 
dence in  each  other,  manage  their  dealings  in  such  a  loose  and  careless 
fashion,  so  far  as  their  own  attention  to  them  is  concerned,  that  it  is 
difficult  to  decide  what  their  understanding  was  at  the  time,  if,  indeed, 
they  took  the  trouble  to  give  the  matter  sufficient  thought  to  have  any 
definite  understanding. 

Such  being  the  facts,  it  is  only  fair  to  construe  the  transaction  as 
being  what  it  would  appear  to  be  from  Keenan's  letter  to  Nicholas  K. 
Connolly,  namely,  an  investment  made  through  Keenan,  and  not  a 
loan  made  to  him.  The  effect  of  the  deed  and  the  agreement,  both 
subsequently  executed,  may  be  regarded  as  bringing  Keenan  into 
the  transection  in  a  somewhat  different  relation  than  was  indicated  in 
the  letter,  namely,  not  only  as  one  who  guarantied  that  for  two  years 
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the  net  income  from  the  investment  should  be  not  1 
even  though  the  property  purchased  might  in  fact  prod 
that  amount,  but  also  as  the  owner  of  the  property,  w 
for  the  guaranty,  was  to  have  the  option  of  repurchasing 
at  the  expiration  of  two  years.  There  is  nothing  in  the 
that  there  was  any  intention  at  the  time  of  the  transact! 
loan  to  Keenan,  or  to  any  one  else  for  that  matter,  but 
an  investment.  There  is  nothing  in  the  papers,  as  fins 
that  binds  Keenan  to  pay  the  $i8,ocx)  in  any  event.  It  m 
and  doubtless  was,  his  intention,  owing  to  the  circuml 
which  the  money  was  sent  to  him,  to  see  to  it  that  his 
meet  no  loss  either  of  principal  or  income ;  but  the  ag( 
he  intrusted  the  duty  of  seeing  to  it  that  the  Connollys  v 
carefully  refrained  from  including  any  provision  in  the  pa 
that  would  indicate  a  loan.  To  have  done  so  would 
make  a  clear  case  of  usury,  and  thus  to  have  departe 
principal's  instructions,  which  were  to  protect  the  Conn 
sure,  there  is  evidence  that  the  premises  in  question  were 
time  a  few  thousand  dollars  more  than  the  aggregate  a 
mortgages  then  upon  it,  increased  by  the  $i8,ooo  in  q 
this  disparity  is  so  slight  that  it  does  not  suffice  to  raise 
of  usury  in  the  absence  of  any  evidence  to  show  any  prev 
of  the  relation  of  debtor  and  creditor  between  the  pa 
intention  on  the  part  of  the  one  advancing  the  money 
cessive  interest,  and  at  the  .same  time  an  agreement  for  t 
of  the  principal.  This  option  of  repurchasing  still  su 
defendant  Keenan,  in  my  opinion.  It  is  true  that  he  die 
it  at  the  expiration  of  the  two  years  fi.xed  in  the  origin! 
but  he  did  go  on  making  remittances  at  the  rate  of  8  ] 
these  payments  on  his  part,  and  the  acceptance  thereof  c 
the  Connollys,  operated  as  a  continuance  of  the  agreem 
limited  to  a  period  of  two  years.  It  is  true,  also,  that  late 
1900,  Keenan  decreased  these  remittances  to  $225  per  c 
at  the  rate  of  5  per  cent.,  but  these  remittances  contini 
cepted  by  the  Connollys,  and  receipted  for  by  their  clerk 
interest  on  mortgage  on  Eighty-Second  street  propertj 
equivalent  to  a  modification  of  the  original  terms  to  1 
diminishing  the  rate  from  8  per  cent,  to  5  per  cent.  Stil 
January,  1901,  pa)ments  were  discontinued  altogether, 
taking  the  position  that,  as  money  was  due  to  him  from 
firm  greatly  in  excess  of  $18,000,  on  account  of  advai 
him  for  their  benefit,  he  was  exonerated  from  any  liah 
further  payments  to  them.  Immediately  upon  his  taking 
it  was  the  right  of  the  plaintiff's  firm,  as  I  construe  the  rel 
the  parties,  to  insist  that  he  at  once  exercise  his  option  to 
$18,000,  or  that  he  surrender  the  property  to  them.  T 
the  defendant  John  Keenan  must  either  surrender  the  pi 
plaintiff,  as  sole  survivor  and  successor  in  interest  of  the 
Connolly,  and,  with  his  wife,  the  defendant  Delia  Keenan 
title  thereto,  and  account  for  the  rents  and  profits  thei 
date  of  the  last  payment  of  income,  or  he  must  pay  tlu 
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sum  of  $i8,ocx),  with  interest  at  the  rate  of  5  per  cent,  from  the  date 
of  such  payment,  and  himself  receive  a  clear  title  to  the  property.  In 
either  event,  the  prayer  of  the  complaint  that  the  assumption  clause  be 
stricken  from  the  instrument  should  be  granted.  There  was  nothing 
in  the  negotiations  between  the  parties  that  warranted  its  retention. 

We  now  come  to  the  consideration  of  the  counterclaim  set  up  by 
Keenan.  Some  of  his  testimony,  which,  as  above  said,  was  taken  before 
trial  in  the  form  of  a  deposition,  was  objected  to,  and  properly,  as  being 
inadmissible  under  section  "829  of  the  Code  of  Civil  Procedure,  in  that 
it  undertook  to  state  personal  transactions  had  by  him  with  N.  K. 
Connolly,  a  deceased  member  of  the  plaintiff's  firm,  of  which  firm  the 
plaintiff  is  sole  surviving  partner.  The  plaintiff  is  also  the  purchaser 
and  assignee  of  the  copartnership  interest  of  his  deceased  brother.  It 
has  been  held  that  in  an  action  for  money  loaned  to  the  defendant, 
the  latter  is  incompetent  to  testify  to  an  agreement  between  him  and 
the  plaintiff's  partner,  since  deceased,  under  which  he  received  the 
money.  Coming  v.  Walker,  100  N.  Y.  547,  3  N.  E.  290.  On  behalf 
of  the  defendant  it  is  argued  that  the  plaintiff  himself  was  so  far 
examined  as  to  personal  transactions  and  communications  had  by  him 
with  his  deceased  brother,  Nicholas,  as  to  open  the  door  to  Keenan's 
testimony,  not  only  concerning  the  latter's  personal  transactions  with 
Nicholas  in  relation  to  the  investment,  but  also  in  relation  to  the  ad- 
vances counterclaimed  for.  I  do  not  think  it  permissible,  however, 
to  give  such  effect  to  the  testimony  of  the  plaintiff,  which  was  limited 
strictly  to  transactions  between  himself  and  Nicholas  concerning  the 
$18,000  investment,  but  did  not  in  any  way  touch  upon  the  alleged 
advances  set  up  in  the  counterclaim.  In  fact,  the  prohibition  of  section 
829  has  been  applied  so  strictly  as  to  preclude  a  defendant  from  testi- 
fying as  to  the  final  negotiations  between  himself  and  the  plaintiff's 
deceased  partner,  notwithstanding  the  fact,  that  the  plaintiff,  a  sur- 
viving partner,  had  testified  to  the  preliminary  negotiations  in  the  same 
between  himself  and  the  defendant.  Goodwin  v.  Hirsch,  37  N.  Y. 
Super.  Ct.  503.  I  have  therefore  decided  that  such  portions  of  the 
deposition  of  the  defendant  Keenan  as  relate  to  personal  transactions 
between  himself  and  Nicholas  should  be  disregarded. 

But  even  if  such  rejected  portions  were  taken  into  consideration, 
there  is  not  enough  evidence  in  the  record  to  sustain  the  counterclaim, 
vi-hich  is  for  moneys  alleged  to  have  been  advanced  by  the  defendant 
Keenan  for  the  benefit  of  the  plaintiff's  firm  in  an  enterprise  in  which 
he  and  they  were  jointly  interested.  The  plaintiff  admits  that  his 
firm  had  an  interest  in  the  profits  of  the  enterprise,  but  claims  they 
were  to  render  services  only,  and  were  not  required  to  and  did  not 
furnish  any  money.  On  this  point  it  is  noticeable  that  Keenan  himself 
did  not  testify  that  the  moneys  he  asserts  were  furnished  by  him  for  the 
plaintiff's  firm  were  furnished  by  request,  but  only  that  they  were 
furnished  for  their  and  his  equal  benefit.  He  does  not  even  say  that 
either  of  them  at  the  time  had  knowledge  that  he  was  putting  in  the 
money  which  he  now  claims  was  on  their  account.  In  short,  there  is  no 
e'-'idence  whatever  of  any  request  or  agreement  express  or  implied. 

The  record  is  equally  barren  of  anything  to  show  a  subsequent  rati- 
'ication  or  adoption  of  the  act  which  Keenan  asserts  was  for  their 
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benefit.  He  does  say  that  after  the  death  of  Xicholas, 
ceased  to  send  the  quarterly  payments  of  income  upor 
the  plaintiflf  had  an  interview  with  him  looking  to  the  co 
principal  and  interest,  but  that  he  explained  that  he  was  i 
to  make  such  payment  because  of  the  investments  he  had 
on  account  of  the  plaintiff's  firm.  But  he  does  not  f 
testimony  by  saying  that  the  plaintiff  acquiesced  by  won 
silence,  in  this  claiin  that  such  moneys  had  been  inv 
benefit  of  the  firm,  or  that  the  firm  was  in  any  way  lis 
I  therefore  reach  the  conclusion  that  the  counterclaim 
missed  for  failure  of  proof,  and  without  prejudice  t 
establish  the  same. 

The  defendant  John  Keenan  must  elect  within  ei 
handing  down  of  this  opinion  whether  to  take  or  surrei 
erty,  as  indicated  above.  If  he  elects  to  keep  it.  the  tim« 
payment  shall  be  made  will  be  fixed  in  the  decision.  I 
the  plaintiff  may  have  costs.  Let  two  days'  notice 
settlement  of  the  decision. 


t(^ 


be 


Ordered  accordingly. 


SEIFERD  V.  MEYER. 
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loan  purporting  to  be  executed  by  plaintiff  was  forged  by  1 
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HIRSCHBERG,  P.  J.  The  purpose  of  this  actic 
of  a  sum  of  money  which  the  plaintiff'  charges  the  d 
negligently  investing  for  her.  The  defendant  is  an  atl 
and  was  acting  at  the  time  of  the  investment  under  th( 
a  power  of  attorney  executed  by  the  plaintiff.  The  in 
made  upon  the  security  of  the  promissory  note  of 
manager,  Oscar  Hanimerstein,  payable  on  demand,  bear 
indorsement,  and  accompanied  with  an  assignment  of 
receipts  of  two  theaters  in  the  borough  of  Manhattan,  t 
management.  There  would  be  little,  if  any,  difficulty  in 
judgment  and  order  if  the  verdict  rested  solely  upon  th( 
the  investment,  but  the  defendant  asserted  upon  the  trial 
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was  made  with  the  plaintiff's  knowledge  and  express  approbation, 
and  that  a  written  agreement  to  the  transaction  was  executed  by  her 
with  Hammerstein.  This  she  denied,  asserting  that  her  signature  to 
the  agreement  was  forged  by  or  on  behalf  of  the  defendant,  and  the 
evidence  on  this  contention  seems  to  me  to  so  fairly  preponderate  in 
the  defendant's  favor  that  I  am  constrained  to  the  conclusion  that  the 
verdict  was  the  result  of  some  misconception,  bias,  or  prejudice  on  the 
part  of  the  jury. 

The  plaintiff  is  one  of  four  sisters  for  whom  the  defendant  appears 
to  have  transacted  business  many  years  without  complaint  or  cause  of 
complaint,  save  in  the  present  instance.  The  business  included  the 
conduct  of  litigation,  as  well  as  the  investment  of  funds,  and  it  was 
established  beyond  question  that  the  sisters  were  in  the  habit  of 
signing  each  other's  names  to  the  law  papers,  and  even  to  bank  checks. 
The  defendant  testified  that  Hammerstein's  application  for  a  loan,  and 
the  nature  of  the  security  he  proposed  to  furnish,  were  fully  and  fairly 
explained  to  the  plaintiff  by  him,  and  that  she  agreed  to  the  loan  of 
the  money  upon  condition  that  a  bonus  of  $ioo  be  paid  by  the  bor- 
rower, to  which  the  borrower  assented ;  that  he  (the  defendant)  there- 
upon caused  the  written  agreement  to  be  prepared,  to  which  reference 
has  been  made,  embodying  the  terms  of  the  transaction,  and  which  was 
executed  by  Hammerstein  on  October  6,  1897,  together  with  the  note 
and  the  assignment  of  the  box  receipts;  that  the  agreement  so  exe- 
cuted by  Hammerstein  was  handed  by  the  defendant  to  the  plaintiff  to 
sign  in  his  office  on  the  following  day,  on  which  day  she  came  there 
with  her  sister  Mary  for  that  purpose;  that  it  was  signed  with  the 
plaintiff's  name  while  he  was  engaged  in  consultation  with  another 
client  in  an  adjoining  room ;  and  that  it  was  then  delivered  to  him  by 
the  plaintiff,  and  remained  in  his  possession  until  some  time  in  the 
spring  or  summer  of  190 1,  when  his  power  of  attorney  was  revoked 
by  the  plaintiff,  and  this  document,  with  the  plaintiff's  other  papers  in 
his  possession,  was  turned  over  to  her  new  attorney,  her  present 
counsel. 

The  plaintiff"  and  her  sister  Mary  denied  knowledge  of  the  agreement, 
and  denied  that  either  had  signed  the  plaintiff's  name  to  it.  In  the 
voluminous  record  of  the  trial  may  be  found  corroborating  evidence 
on  either  side  of  the  issue  of  fact  thus  presented,  but  the  expert  evi- 
dence offered  established  beyond  question  that  the  signature  of  the 
plaintiff  is  in  form  in  the  handwriting  of  her  sister  Mary,  and,  if  it 
be  genuine,  the  inference  is  inevitable  that  it  was  legitimately  appended 
to  Sie  paper  by  Mary  on  October  7,  1897,  at  the  defendant's  office,  in 
the  plaintiff's  presence,  and  with  her  sanction  and  consent  The  theory 
of  the  plaintiff  upon  the  trial  and  upon  this  appeal  is  that  the  signature 
was  forged  by  the  defendant  or  in  his  office  by  some  one  in  his  employ- 
tnent,  and  that  by  mischance  an  indorsement  of  a  check  written  by  her 
sister  Mary  in  the  plaintiff's  name,  then  in  the  defendant's  possession, 
was  used  in  making  the  necessary  simulation.  There  is  no  doubt  that 
checks  with  indorsements  of  the  plaintiff's  name  so  made  by  her  sister 
were  at  that  time  among  the  papers  in  the  defendant's  possession, 
and  in  this  connection  the  evidence  given  at  the  trial  by  Mary  on  the 
subject  of  her  use  of  the  plaintiff's  name  is  of  some  significance,  as 
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bearing  upon  the  value  to  be  attached  to  her  denial  of  the  genuineness 
of  the  signature  in  question. 

"By  Mr.  Halt:  Q.  Did  you  ever  sign  checks  for  Rose  Selferd?  Did  you  erer 
sign 'Rose  Self erd' to  checks?  A.  No,  sir ;  not  to  checks.  By  the  Court:  Q. 
To  anything?  A.  No,  sir;  she  does  her  own  writing.  Q.  Did  you  ever  sign  her 
name  to  anything?  A.  No,  sir;  never  did.  No  occasion  to  do  It  By  Mr. 
Scheuernian :  •  •  •  Q.  Now,  don't  you  know —  Haven't  you  at  some  time 
or  other  ludorsed  Rose's  name  to  a  check  that  has  been  given  to  you?  A.  No, 
sir.  Q.  Or  receipt  or  letter,  or  anything  of  that  kind — Indorsement  on  a  bond? 
A.  No,  sir.  •  •  •  Q.  •  •  •  Now,  don't  you  think  you  have  Indorsed 
checks  In  the  name  o(  Rose  Selferd,  possibly?  A.  Well,  that  may —  •  •  • 
Q.  Haven't  you  cashed  checks  for  her,  where  you  have  taken  the  check  and 
given  her  the  money,  and  then  Indorsed  her  name?  A.  That  may  have  been 
years  ago.  y.  That  Is  what  I  am  speaking  of.  Now.  take  In  1897 —  Don't 
you  think  possibly  that  In  1897  you  may  have  signed  her  name  to  a  check? 
A.  Oh,  I  may  have,  certainly." 

The  plaintiff's  counsel  asserts  in  the  brief  presented  on  this  appeal 
that  the  probability  is  that  the  signature  of  the  plaintiff  to  the 
agreement  was  written  by  one  of  the  defendant's  clerks.  The  counsel 
was  himself  a  clerk  in  the  defendant's  employment  at  the  time  of  the 
occurrence,  and  he  testified  at  the  trial  that  the  defendant  asked  him 
to  sign  the  plaintiff's  name  to  the  agreement,  but  that  he  refused  to 
do  so — not  that  he  was  asked  to  imitate  her  signature,  but  that  the 
defendant  claimed  the  right  to  sign  the  name  by  virtue  of  the  power 
of  attorney  which  he  held;  and  the  witness  based  his  refusal  upon  the 
assertion  that  such  a  power  could  not  be  delegated. 

The  amount  of  the  loan,  exclusive  of  the  bonus,  was  $2,000.  Ham- 
merstein  failed  soon  after  the  loan  was  made,  but  payments  have  been 
made  by  him  from  time  to  time,  amounting  in  all  to  $700,  and  the 
money  has  been  turned  over  to  the  plaintiff  by  the  defendant.  The 
money  loaned  was  obtained  from  two  mortgages  belonging  to  the 
plaintiff,  which  were  paid  off  in  the  fall  of  1897;  and  in  the  monthly 
statement  which  was  rendered  by  the  defendant  to  the  plaintiff  under 
date  of  November  I,  1897,  he  charges  himself  with  the  amount  of 
these  mortgages,  and  distinctly  credits  himself  with  the  amount  of  the 
loan  in  question  as  "Cash,  loaned  Oscar  Hammerstein,  on  note  and 
agreement"  It  thus  becomes  a  settled  fact  in  the  case  that  the  plaintiff 
knew  of  the  loan  on  November  i,  1897,  and  that  it  was  made  on  a  note 
and  agreement,  but  she  claims  that  she  understood  that  the  words  "note 
and  agreement"  meant  that  the  money  was  loaned  upon  a  mortgage. 
Why  she  so  understood,  she  does  not  explain.  Indeed,  she  testified  that 
the  defendant's  authority  was  expressly  limited  to  the  investment  of 
her  money  upon  bond  and  mortgage,  but  several  circumstances  tend 
to  greatly  weaken  the  force  of  her  claim  in  this  regard.  The  power 
of  attorney  contains  no  such  limitatio^i ;  the  verified  complaint  alleges 
that  the  defendant,  under  the  authority  conferred  by  the  power  of 
attorney,  "invested,  by  way  of  mortgage  and  otherwise,  all  her  money 
and  property" ;  and  it  appears  that  on  many  occasions  her  money  was 
invested  by  the  defendant  upon  promissory  notes  with  her  knowledge 
and  concurrence. 

The  plaintiff's  counsel  left  the  defendant's  office  and  emplo>-ment  in 
November,  1900.  The  defendant  says  he  was  discharged.  The  coun- 
sel says  he  left  voluntarily.    In  April  following,  the  plaintiff  decided 
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to  change  her  attorneys ;  and  she  accordingly  caused  a  written  notice 
to  that  effect  to  be  served  upon  the  defendant,  revoking  his  power  of 
attorney,  and  directing  him  to  turn  over  to  her  new  attorney  all  her 
papers  and  documents,  agreeably  to  which  direction,  as  I  have  said, 
the  Hammerstein  agreement  was  shortly  afterwards  delivered,  with 
other  papers,  by  the  defendant  to  the  plaintiff's  counsel. 

The  weight  of  evidence  is  with  the  defendant  on  the  main  issue, 
irrespective  of  the  positive  testimony  on  either  side,  because  it  is  diffi- 
cult to  accept  the  plaintiff's  theory  that  the  agreement  was  forged  in 
the  manner  in  which  she  contends  that  it  was.  The  theory  requires 
credence  to  be  given  to  several  unlikely  things.  That  a  professional 
man,  of  good  reputation,  who  had  for  many  years,  without  wrong- 
doing, transacted  business  with  a  client,  involving  the  annual  handling 
and  investment  of  thousands  of  dollars,  should  conceive  the  idea  of 
committing  a  heinous  and  wholly  unnecessarj'  crime,  without  apparent 
adequate  motive;  that  he  should  assign  to  a  clerk,  having  no  motive 
whatever  such  as  commonly  may  be  assumed  to  inspire  criminals,  the 
task  of  committing  the  crime  in  his  service,  and  that  such  task  should 
be  unhesitatingly  undertaken;  that  he  should  permit  this  crime  to  uc 
so  bunglingly  done  that,  for  the  purpose  of  forgery,  an  undoubtedly 
genuine  signature  annexed  to  the  power  of  attorney  in  his  possession 
>I:ould  be  overlooked,  and  one  heedlessly  selected  which  had  not  been 
written  by  the  person  whose  name  was  to  be  forged ;  that  immediately 
upon  the  consummation  of  the  crime  he  should  serve  upon  the  victim 
what  must  be  regarded  as  the  equivalent  of  written  notice  of  its  com- 
mission ;  and  that  upon  demand  he  should  deliver  the  evidence  of  the 
crime  to  her  coimsel,  known  to  him  to  be  inimical  and  possibly  cog- 
nizant of  the  crime,  because  he  had  been  asked,  to  some  extent,  at  least, 
to  participate  in  the  transaction — these  and  other  matters  connected 
with  them  are  surely  calculated  to  challenge  credulity,  and  certainly 
require  strong  and  convincing  evidence  to  justify  their  acceptance  as 
the  truth. 

The  alternative  involves  no  necessary  suggestion  of  perjury  on  the 
part  of  either  the  plaintiff  or  her  sister  Mary.  So  many  years  have 
elapsed  since  the  investment  that  they  might  easily  persuade  them- 
selves that  the  disastrous  loan  was  made  without  their  knowledge, 
the  more  readily  since  the  principal  party  did  not  sign  the  agreement. 
An  honest  mistake  in  the  giving  of  their  testimony  is  quite  within  the 
possibilities.  Nor  is  it  intended  in  this  opinion  to  decide  that  they  are 
wrong  in  fact,  and  that  the  agreement  was  executed  with  their  knowl- 
edge. The  decision  of  that  question  must,  of  course,  rest  finally  with 
a  jury,  which  is  both  the  constitutional  and  the  best  tribunal  for  its 
'letermination.  But  in  view  of_  the  gravity  of  the  accusation  made 
against  the  defendant,  the  contradictory  nature  of  some  of  the  evidence, 
the  improbabilities  which  have  been  pointed  out,  and  other  features  of 
the  case  which  it  is  not  deemed  necessary  to  comment  on  in  detail,  I 
conclude  that  a  new  trial  should  be  granted  in  the  interests  of  justice. 
The  judgment  and  order  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  the 
event.    AH  concur. 
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NISKBRN  T.  UNITED  BROTHERHOOD  OF  CARPENTERS  &  JOINERS 

OF  AMERICA. 

(Supreme  Court,  Appellate  Dlrision,  Second  Department    April  15, 1901.) 

1.  Bbkeficiai.  Associations— Accidi ST— What  Constitutes. 

The  rupture  of  a  blood  vessel,  caused  by  the  lifting  of  a  considerable 
weight,  together  with  the  fact  that  the  person  was  at  the  time  suffering 
with  arterial  sclerosis,  a  hardening  of  the  blood  vessels,  was  not  an  acci- 
dent," within  the  meaning  of  that  term,  in  a  certificate  of  a  beneflcial 
association  providing  for  indemnity  in  case  of  accidental  injury. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Jerome  Niskem  against  the  United  Brotherhood  of  Car- 
penters and  Joiners  of  America.  From  a  judgment  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  new  trial,  defendant  appeals.  Re- 
versed*  ' 

Argiied  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Odell  D.  Tompkins,  for  appellant. 
David  Swits,  for  respondent. 

WILLARD  BARTLETT,  J.  The  plaintiff,  as  a  member  of  the 
defendant  corporation,  which  is  a  mutual  benefit  association,  has  re- 
covered a  verdict  of  $200  against  it  under  a  provision  of  its  consti- 
tution which  entitles  a  member  in  good  standing  for  a  period  of  two 
years  to  receive  a  disability  benefit  of  that  amount  upon  becoming  per- 
manently disabled  for  life  by  accidental  injuries  while  working  at  his 
occupation  as  a  carpenter,  and  thereby  totally  incapacitated  from  ever 
again  following  the  trade  for  a  livelihood.  The  plaintiff,  in  his  testi- 
mony, describes  the  occurrence  which  is  alleged  to  have  resulted  in 
his  total  incapacity  to  work  any  longer  as  a  carpenter,  as  follows : 

"It  was  in  December,  1901.  I  was  helping  to  build,  a  porch  over  a  back 
stoop  of  a  house  on  North  Seventh  avenue.  I  think  the  name  was  Moore, 
t  was  working  for  myself,  and  had  been  employed  by  the  owner.  I  was  putting 
up  the  frame  and  the  rafters  to  it,  and  I  had  to  climb  up  a  ladder.  I  didn't 
have  any  scaffolding  built  And  I  was  taken  very  dizzy,  and  came  nigh  falling 
off  the  ladder ;  and  I  got  down  and  stayed  down  quite  a  while,  and  made  three 
or  four  attempts  to  get  as  far  as  I  could,  and  I  couldn't  make  out  with  it. 
Then  I  went  and  got  another  man  to  help  finish  it  I  did  not  fall  off  that 
ladder.    I  came  very  near  to  it    It  was  not  a  warm  day." 

The  theory  of  the  plaintiff's  case  as  presented  on  the  trial  was  that 
he  was  suffering  in  December,  1901,  on  the  occasion  referred  to  in  the 
testimony  above  quoted,  from  a  hardening  of  the  blood  vessels  of  the 
body,  known  in  medicine  as  "arterial  sclerosis,"  and  that  the  strain  to 
which  he  was  subjected  in  lifting  heavy  timbers  ruptured  a  diseased 
blood  vessel,  and  produced  a  condition  unfitting  him  for  further  labor 
at  his  trade.  In  my  opinion,  the  testimony  of  the  plaintiff  does  not 
suffice  to  make  out  an  accidental  injury  within  the  meaning  of  the 
defendant's  constitution.  It  amounts  to  nothing  more  than  a  statement 
that  he  suddenly  became  dizzy  while  he  was  engaged  in  endeavoring  to 
put  up  the  frame  and  the  rafters  upon  an  addition  to  a  house  in  course 

1 1.  See  Insurance,  vol.  28,  Cent  Dig.  {{  1162, 1166, 1168. 
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of  construction.  Nothing  that  can  possibly  be  called  an  accident  in  the 
ordinary  sense  of  that  term  appears  to  have  occurred  on  this  occasion. 
The  most  that  by  the  most  liberal  inference  can  be  deemed  to  have 
occurred  is  that  he  put  forth  an  effort  in  the  performance  of  his  work, 
which  proved  too  much  for  him  in  his  physical  conditicai  as  then  ex- 
isting, and  that  he  was  consequently  unable  to  prosecute  his  work  any 
further.  This  result  was  in  no  sense  an  accidental  injury.  In  Appel 
V.  iEtna  Life  Insurance  Company,  86  App.  Div.  83,  83  N.  Y.  Supp.  238, 
the  death  of  the  insured  was  shown  to  have  been  due  to  an  injury  to 
the  appendix,  incurred  while  riding  upon  ^  bicycle,  and  the  Appellate 
Division  in  the  Fourth  Department  held  that  the  death  was  not  pro- 
duced by  accidental  means  within  the  purview  of  the  policy.  Mr. 
Justice  "McLennan,  who  wrote  the  opinion  of  the  court,  pointed  out 
that  the  plaintiff  sustained  no  fall  or  shock,  came  into  collision  with 
nothing,  went  where  he  chose,  selected  his  route,  his  wheel  being  at 
all  times  under  perfect  control,  and  brought  into  play  only  such  muscles 
of  the  body  as  he  willed ;  and  he  concludes  that  the  result  of  the  ride, 
while  extraordinary,  in  no  manner  proved  that  it  was  accidental.  "If 
the  deceased  had  had  a  weak  heart,"  he  asks,  "and  had  deliberately  and 
in  the  usual  way  walked  rapidly  up  a  hill,  which  caused  the  heart  action 
to  stop,  could  it  be  said  that  death  was  the  result  of  accident?"  Another 
case  in  point  is  Southard  v.  Railway  Passengers  Assurance  Company, 
34  Conn.  574,  Fed.  Cas.  No.  13,182,  which  was  an  arbitration  before 
Judge  Shipman  of  the  United  States  District  Court  for  the  District  of 
Connecticut.  The  claim  was  based  uppn  a  policy  of  indemnity  against 
"bodily  injuries  effected  through  violent  and  accidental  means."  The 
insured  person  was  injured  internally  by  jumping  in  haste  from  a 
railroad  car  at  a  station,  and  running  a  considerable  distance.  This 
action  on  his  part  was  not  necessary  to  his  safety,  but  was  voluntarily 
undertaken  in  order  to  keep  an  important  engagement  to  meet  another. 
Judge  Shipman  held  that  the  injury  was  not  caused  by  accidental  means 
within  the  terms  of  the  policy,  saying : 

"7be  degree  of  violence  or  force  is  not  material ;  and  had  tbe  Insured,  In 
tbls  case,  in  Jumping  from  tbe  car,  lost  his  balance  and  felL  or  struck  upon 
some  unseen  object,  and  wounded  himself,  or  in  running  bad  stumbled,  or 
slipped  on  tbe  ice,  bis  injnry  might  be  attributed  to  accidental  as  well  as 
violent  means ;  and,  assuming  that  there  was  no  want  of  due  diligence  on  his 
part,  his  misfortune  would  hare  been  cohered  by  the  policy.  But,  as  I  have 
already  stated,  the  Injury  which  he  received  was  in  no  sense  the  result  of  ac- 
cident He  jumped  from  the  car  with  his  eyes  open,  for  his  own  convenience, 
and  not  from  any  perilous  necessity.  He  encountered  no  obstacle  in  doing  so. 
He  alighted  erect  on  the  ground,  just  as  he  intended  to  do.  *  .*  *  No  ac- 
cident of  any  kind  interfered  with  his  movements,  or  for  an  instant  relaxed 
bis  self-control.  All  that  he  claims  is  that  some  hours  after  it  was '  dis- 
covered that  a  muscle  in  the  walls  of  the  abdomen  had  given  way  under  the 
strain  to  which  he  had  voluntarily  put  it  under  circumstances  free  from  all 
peril  or  necessity.  Assuming  that  this  rupture  was  caused  either  by  his  jump- 
ing or  mnning,  or  both,  does  not  help  the  matter,  unless  we  call  running  and 
Jumping  accidents." 

Still  another  case,  even  more  closely  resembling  the  case  at  bar,  is 

Feder  v.  Iowa  State  Traveling  Men's  Association,  107  Iowa,  538,  78  N. 

W.  252,  43  L.  R.  A.  693,  70  Am.  St.  Rep.  212,  where  the  certificate 

holder,  who  had  visited  Denver  while  suffering  from  pulmonary  con- 

87  N.T.S.— 41 
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sumption,  died  of  a  hemorrhage  immediately  after 
to  close  the  shutters  of  a  window  by  standing  upon  a  chi 
ing  upward  for  that  purpose.  There  was  no  evidence  tl 
sHpped,  or  lost  his  balance,  or  that  anything  occurred  w 
contemplated  by  the  deceased,  except  the  rupture  of  th( 
which  resulted  in  his  death.  The  Supreme  Court  of  Ic 
the  rupture  was  not  accidental,  within  the  meaning  of 
providing  for  the  payment  of  a  benefit  in  case  the  death  of 
holder  resulted  from  an  accidental  cause.  "If  a  person  s 
some  weakness  or  disease,"  said  Robinson,  C.  J.,  "should 
self  to  conditions  which  woilld  not  injuriously  affect  perso 
health,  but  would  be  dangerous  to  him,  and  injury  res 
not  be  due  to  an  accidental  cause.  For  example,  if  a  pel 
diseased  heart  should  take  violent  exercise  voluntaril; 
should  result,  the  cause  would  not  be  accidental." 

Many  other  authorities  might  be  cited,  a  considerab; 
which  are  referred  to  in  this  Iowa  case,  to  show  that  tl 
of  the  plaintiff  herein  cannot  be  attributed  to  an  accidei 
dental  cause  in  any  legal  sense  of  those  terms.  I  am  of  c 
fore,  that  there  was  nothing  to  go  to  the  jury  in  the  caj 
that  the  complaint  should  have  been  dismissed.  It  may 
the  evidence  tending  to  show  that  the  plaintiff  really  i 
rupture  of  a  blood  vessel  at  the  time  of  the  alleged  a( 
tremely  weak.  His  physician,  who  was  called  as  a  witness 
and  who  examined  him  on  January  lo,  1902 — less  than  si 
the  occurrence  narrated  in  the  plaintiff's  testimony — expre 
ion  that  the  condition  in  which  he  found  the  plaintiff  or 
of  his  examination  was  not  caused  by  any  rupture 
in  the  preceding  December. 

I  advise  a  reversal  of  this  judgment. 


Judgment  and  order  reversed, 
eveut.    All  concur. 


and  new  trial  granted; 


HAMBLEN  v.  GERMAN. 

(Supreme  Court,  Appell.ite  Division,  Second  Department    Aj 

1.  Evidence— Contemporaneous  Obal  Agreement — Sufficieh 

ING. 

In  an  action  for  the  recovery  of  a  certificate  represent! 
produce  exchange,  defendant  answered,  claiming  title  ui 
agreement  with  plaintiff,  and  also  asserting  title  generall 
plaintlEC's  transfer  and  delivery  to  him  of  the  certificate 
assignment  Indorsed  thereon.  Helil.  that  the  answer  wj 
admit  testimony  that  the  transrer  was  made  under  a  eg 
oral  agreement  therefor.  ^i 

Z.  Samk— Executed  Contract.  ^| 

The  rule  that  a  contemporaneous  oral  agreement  canno 
vary  a  written  one  does  not  exclude  parol  evidence  that  1 
a  chattel  was  pursuant  to  and  in  consummation  of  an  ( 
therefor,  made  contemporaneously  with  a  written  contract 
fer  of  other  proiterty,  and  as  a  part  of  the  same  transact] 
of  the  evidence  being,  not  to  eufoi'L-e  an  executory  oral  agt 
defc-uU  a  title  as  derived  In  execution  of  such  an  agreement 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  Andrew  H.  Hamblen  against  Lewis  German.  Frmn  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG.  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ.    • 

Charles  H.  Fuller,  for  appellant. 
Emanuel  Eschwege,  for  respondent. 

HIRSCHBERG,  P.  J.  The  circumstances  out  of  which  this  con- 
troversy arises  are  unusual.  The  plaintiff  and  his  wife  entered  into  a 
written' agreement  with  the  defendant  on  the  ist  day  of  December, 
1888,  by  the  terms  of  which  the  plaintiff  and  his  wife  practically  agreed 
to  give  to  the  defendant  all  the  property  they  had,  and  to  will  to  him 
all  which  they  might  have  at  death,  and  the  defendant  agreed  in  turn 
to  pay  the  plaintiff's  debts,  and  to  support  him  and  his  wife  until  the 
death  of  the  survivor  of  them.  At  the  time  of  the  executicm  of  the 
agreement  the  plaintiff  was  the  owner  of  certain  real  estate  in  the  town 
of  Flatbush,  and  he  also  owned  personal  property  consisting  of  a  steam 
lighter,  a  seat  in  the  New  York  Produce  Exchange,  with  the  insur- 
ance or  interest  in  the  guaranty  fund  attached  to  it,  and  two  life  in- 
surance policies,  which  had  been  taken  for  the  benefit  of  his  wife.  The 
real  estate  was  mortgaged  for  $6,000  and  the  steam  lighter  for  $4,000. 
The  certificate  representing  the  seat  in  the  produce  exchange  was 
pledged  with  the  Com  Exchange  Bank  as  collateral  security  for  a  loan 
of  $1,000  which  the  bank  had  made  to  the  plaintiff,  and  the  plaintiff 
was  otherwise  indebted  in  about  the  sum  of  $1,900.  The  defendant 
agreed  in  the  written  contract  referred  to  to  assume  and  pay  off  the 
mortgages,  to  discharge  the  debts,  to  pay  the  premiums  on  the  life 
insurance  policies  and  all  assessments,  premiums,  and  dues  on  the  seat 
in  the  produce  exchange  and  insurance  attached  to  it.  He  also  agreed, 
as  I  have  said,  to  support  and  maintain  the  plaintiff  and  his  wife  in 
the  style  to  which  they  had  been  accustomed  either  at  Flatbush  or 
elsewhere  in  the  state  of  New  York,  as  the  plaintiff  might  appoint, 
paying  all  expenses  of  removal  and  of  travel  in  case  of  a  change  of 
residence,  to  provide  for  them  shelter,  clothing,  and  necessities,  and  to 
pay  them  $250  a  year  while  they  both  lived,  and  one-half  that  sum  to 
the  survivor  as  such  during  life.  In  addition  to  the  provision  for  the 
execution  of  their  wills  by  the  plaintiff  and  his  wife  for  the  sole  benefit 
of  the  defendant,  the  agreement  provides  that  the  real  estate  shall  be 
conveyed  to  the  defendant,  the  title  to  the  steam  lighter  transferred 
to  him,  and  the  title  to  the  life  insurance  policies  assigned  to  him  "so 
far  as  may  be  done."  No  mention  is  made,  however,  of  the  seat  in  the 
produce  exchange,  which,  while  of  little  financial  value  in  itself,  carried 
wkh  it  a  right  on  the  part  of  the  plaintiff's  wife,  if  she  survived  him, 
and  on  the  part  of  his  next  of  kin  if  she  did  not,  to  a  fund  by  way  of 
guaranty  or  in^mnity  amounting  to  the  sum  of  nine  or  ten  thousand 
dollars. 

The  provisions  of  the  agreement  appear  to  have  been  fairly  carried 
•^ut  by  the  parties,  the  lawsuit  relating  only  to  the  title  to  the  certificate 
representing  the  seat  in  the  produce  exchange.    In  December,  1888, 
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l.fter  the  execution  of  the  agreement,  the  defendant  gave  the  plaintiff 
a  check  with  which  to  pay  off  the  loan  at  the  Corn  Exchange  Bank. 
The  plaintiflf  paid  the  loan,  receiving  from  the  bank  the  certificate  in 
question,  bearing  upon  its  back  an  assignment  in  blank,  which  had 
been  signed  by  him  at  the  time  the  loan  was  procured ;  and  he  imme- 
diately delivered  the  certificate  to  the  defendant  with  the  indorsement 
uncanceled.  The  plaintiff  testified  that  he  said  nothing  whatever  at  the 
time  of  such  delivery,  and  he  gave  no  statement  or  explanation  of  the 
reason  for  the  delivery.  The  defendant  testified  that  at  the  time  the 
certificate  was  delivered  to  him  the  plaintiff  said,  "This  belongs  to  you ; 
this  is  yours."  The  defendant  has  retained  possession  of  the  certificate 
ever  since  its  delivery,  and  has  paid  the  dues  and  assessments  as  agreed, 
until  the  death  of.  the  plaintiff's  wife,  which  occurred  on  December  20, 
1902.  The  plaintiff  has  two  sons,  who  will  be  entitled  to  the  gratuity 
fund  on  his  death,  and  the  defendant  shortly  after  the  death  of  the 
plaintiff's  wife  notified  the  plaintiff  that  as  that  event  terminated  his 
(the  defendant's)  chance  of  ever  receiving  anything  from  that  source, 
he  desired  to  dispose  of  the  certificate,  and  declined  to  pay  any  more 
assessments.  The  judgment  determines  that  the  title  to  the  certificate 
is  in  the  plaintiff,  and  requires  the  defendant  to  deliver  possession  of  it 
to  him,  and  to  pay  all  the  assessments,  premiums,  and  dues  upon  it 
during  the  plaintiff's  life. 

I  think  the  learned  trial  court  erred  in  excluding  evidence  which  was 
offered  by  the  defendant  for  the  purpose  of  showing  a  verbal  under- 
standing or  agreement  between  the  parties,  entered  into  at  or  about 
the  time  of  the  making  of  the  written  agreement,  providing  expressly 
for  the  disposition  to  be  made  of  the  certificate  in  question.  The 
general  rule,  of  course,  is  well  settled  that  no  oral  prior  or  contempo- 
raneous agreement  could  be  received  in  evidence  to  impeach,  vary,  or 
in  any  way  affect  the  terms  of  a  written  contract ;  but  this  rule  is  sub- 
ject to  the  qualification  that  "any  independent  fact  or  collateral  parol 
agreement,  whether  contemporaneous  with  or  preliminary  to  the  main 
contract  in  writing,  may  be  proved,  provided  it  does  not  interfere  with 
the  terms  of  the  written  contract,  although  it  may  relate  to  the  same  sub- 
ject-matter." 21  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  p.  1095,  and  cases 
cited.  Whether  the  excluded  evidence  would,  if  received,  have  dis- 
closed the  existence  of  such  an  independent  and  collateral  oral  contract, 
need  not,  perhaps,  be  considered  on  this  appeal,  inasmuch  as  the  learned 
counsel  for  the  respondent  concedes  in  his  brief  that  the  excluded  evi- 
dence would  have  been  competent  if  the  defendant  had  pleaded  title 
to  the  certificate  under  a  separate  oral  agreement.  His  contention 
is  that  in  the  answer  the  defendant  claims  title  only  under  the  written 
agreement,  and  he  admits  in  the  brief  that,  "had  the  defendant  set  up 
that  such  agreement  did  not  contain  all  the  agreements  of  the  parties, 
and  that  there  was  another  contemporaneous  or  prior  agreement,  and 
defendant  claimed  title  to  the  certificate  under  and  by,  virtue  of  such 
other  agreement,  then  such  testimony  would  have  been  admissible; 
but,  as  heretofore  stated,  the  defendant  relies  up<m  the  agreement  set 
forth  in  the  complaint,  and  claims  title  under  it,  whereas  there  is 
nothing  contained  in  the  agreement  whereby  defendant  could  claim 
title."   Although  the  defendant,  in  his  answer,  does  claim  tide  to  the 
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certificate  under  the  written  agreement,  he  also,  in  the  tenth  paragraph 
of  the  answer,  asserts  title  generally  by  virtue  of  the  transfer  and  de- 
livery by  the  plaintiff  to  him  of  the  certificate  with  the  assignment 
indorsed  and  signed  thereon;  and,  if  an  agreement  to  transfer  such 
title  was  the  proper  subject  of  an  oral  understanding  had  contempora- 
neously with  the  execution  of  the  written  contract,  I  think  the  pleading 
is  sufficient  to  justify  the  reception  of  the  evidence. 

I  think,  however,  that  the  rule  of  law  under  consideration  has  no 
application  to  the  present  action,  which  is,  not  to  enforce  the  oral  agree- 
ment, but  to  recover  back  property  which  the  defendant  claims  has 
been  actually  transferred  and  delivered  for  the  purpose  of  conveying 
title  in  pursuance  of  its  terms.  Assuming  that  such  an  agreement, 
while  executory,  would  be  wholly  invalid  and  unenforceable,  yet  the 
parties  would  be  at  liberty  to  carry  it  out  if  they  saw  fit  voluntarily  to 
do  so;  and  if  it  be  true  that  the  plaintiff  did  deliver  the  certificate  to 
the  defendant  for  the  purpose  of  transferring  title  to  it  in  accordance 
with  the  terms  of  an  agreement  to  that  effect,  the  agreement  would  be 
completely  executed  by  that  act,  and  a  good  title  would  pass,  notwith- 
standing the  fact  that  such  execution  could  not  have  been  legally  com- 
pelled. No  question  of  public  policy  is  involved,  and  there  is  no  ele- 
ment of  immorality  or  of  illegality  such  as  would  exist  in  the  case  of 
a  contract  contravening  the  prohibition  of  positive  law.  The  defendant 
has  been  in  undisturbed  and  undisputed  possession  of  the  certificate 
for  14  years,  with  an  apparent  title,  resulting  from  both  the  delivery 
and  the  blank  assignment ;  and  it  would  seem,  in  the  absence  of  adverse 
authority,  to  be  competent  for  him,  under  the  general  rules  of  evidence, 
to  establish  in  defense  of  his  right  the  motive  or  intent  with  which 
he  has  been  so  invested  by  the  plaintiff  with  the  apparent  ownership 
by  proof  that  the  transfer  of  title  was  the  voluntary  consummation  of 
even  an  invalid  and  unenforceable  agreement. 

The  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  granted;  costs  to  abide  the  final  award 
of  costs.    AH  concur. 


DUBOIS  V.  WILLIAMSON. 
(Snpreme  Court,  Appellate  DItIsIod,  Second  Department    April  IS,  1904.) 

1.  Action  fob  Cokbtkuctino  Wbxlb— Aomissibilitt  of  Bvidkrcb— Coktba- 

DICTIOn  OF  Pl.A.IRTIFF'B  TESTIHORT. 

In  an  action  for  materials  famished  and  labor  performed  under  a  con- 
tract to  construct  driven  wells,  plaintiff  testified  that  the  wells  'vsorked 
well,  pumped  free  and  all  right,  and  gave  a  good  quantity  of  water.  Held, 
that  defendant's  testimony  as  to  what  had  been  the  value  of  the  wells 
to  him,  and  whether  be  had  ever  used  any  water  therefrom,  was  not  ad- 
missible as  tending  to  contradict  plaintiff. 

2.  Same— C0NCI.T78I0K  of  Wit:«ess. 

Questions  asked  defendant  as  to  whether  he  bad  been  able  to  use  the 
wells,  or  any  water  therefrom,  were  properly  excluded  as  calling  for  bis 
conclusion. 

&.  SaMB— ACCKPTANCB. 

Plaintiff  testUled  that,  after  two  of  the  wells  were  finished  and  tested, 
defendant  said  they  would  do  for  such  use  as  he  wanted  ttaem  for,  and 
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that  they  were  all  right  Held,  that  defendant's  evidence  as  to  the  value 
of  the  wells  to  him,  and  whether  he  was  not  able  to  use  them,  or  use  any 
water  from  them,  was  luaduiissible  to  disprove  this  testimony,  being 
merely  his  conclusions. 

4.  Baice. 

Defendant  testified  that  he  made  a  test  to  see  how  much  water  he 
could  draw  from  the  wells,  and  pumped  them  all  dry  la  about  fire  minutes, 
and  that  two  of  them  yielded  only  salt  water,  and  he  could  not  get  any 
fresh  water  from  the  third.  Held,  that  a  question  as  to  whether  he  had 
ever  used  any  water  from  the  wells  was  proi)erly  excluded,  as  already 
answered. 

Appeal  from  Trial  Term,  Suffolk  County. 

Action  by  Henr>'  J.  Dubois  against  John  N.  Williamson.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  BARTLETT.  WOOD- 
WARD, JENKS.  and  HOOKER,  JJ. 

Frederic  R.  Kellogg  (Everett  J.  Esselstyn,  on  the  brief),  for  appel- 
lant   Willard  N.  Baylis,  for  respondent 

WILLARD  BARTLETT,  J.  The  plaintiff  in  this  action  recovered 
a  verdict  of  $1,208.05,  as  the  value  of  materials  furnished  and  labor 
performed  by  him  under  a  contract  with  the  defendant  for  the  con- 
struction of  a  number  of  driven  wells  on  the  defendant's  property  at 
Little  Neck,  in  Suffolk  county.  The  principal  issue  litigated  upon  the 
trial  and  submitted  to  the  jury  was  the  question  whether  the  agreement 
provided  that  the  labor  and  material  should  be  paid  for  as  the  work 
progressed,  or  whether  it  provided  that  water  to  the  amount  of  200 
gallons  a  minute  should  be  produced  from  the  wells  before  the  plain- 
tiff would  be  entitled  to  any  payment  No  exception  was  taken  to  the 
charge,  and  the  only  questions  raised  upon  the  present  appeal  relate  to 
the  correctness  of  the  rulings  of  the  trial  judge  in  excluding  certain 
evidence  sought  to  be  elicited  by  the  defendant  These  rulings  relate 
to  the  following  questions : 

"Q.  What  has  been  the  value  of  these  wells  to  you?'  "Q.  Have  you  been 
able  to  use  them  at  all?"  "Q.  Have  you  ever  been  able  to  use  any  water 
from  these  wells  V"    "Q.  Have  you  ever  used  any  water  from  these  wells?" 

These  questions  were  put  to  the  defendant  upon  his  redirect  examina- 
tion, and  in  each  instance  the  plaintiff's  objection  thereto  was  sustained, 
and  the  defendant  excepted. 

In  behalf  of  the  appellant,  it  is  contended  that  the  evidence  which 
he  sought  to  elicit  was  relevant  for  the  purpose  of  meeting  this  testi- 
mony given  by  the  plaintiff  upon  his  direct  examination:  "Q.  Did 
they  work  well  ?  A.  Yes,  sir ;  pumped  free  and  all  right  a  good  quan- 
tity of  water."  I  am  unable  to  perceive  how  the  defendant's  estimate 
of  the  value  of  the  wells  to  him  would  tend  in  any  manner  to  con- 
tradict this  testimony  given  by  the  plaintiff,  or  how  the  mere  fact  that 
the  defendant  may  never  have  used  any  water  from  the  wells  would 
tend  to  disprove  ^e  plaintiff's  averments  as  to  their  capacity  and  ade- 
quacy. The  questions  as  to  the  ability  of  the  defendant  to  use  the 
wells,  or  the  water  therefrom,  were  manifestly  objectionable,  as  calling 
for  a  conclusion  as  to  what  the  witness  might  think  he  could  or  could 
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not  do,  instead  of  calling  for  a  fact.  The  proper  method  by  which 
to  controvert  the  testimony  of  the  plaintiff  which  has  been  quoted 
would  have  been  to  inquire  as  to  the  manner  in  which  the  wells  actually 
worked,  and  whether  they  pumped  freely  and  yielded  a  good  quantity 
of  water. 

It  is  further  argued  that  the  questions  were  relevant  as  bearing  upon 
the  probability  of  the  defendant's  alleged  acceptance  of  the  wells. 
There  was  no  allegation  of  acceptance  in  the  complaint,  nor  was  any- 
thing said  on  the  subject  by  the  learned  trial  judge  in  his  charge.  It 
is  true  that  the  plaintiff  did  testify  that,  after  two  of  the  wells  were 
finished  and  tested,  the  defendant  said  they  would  do  for  screening 
sand  or  such  use  as  he  wanted  them  for;  "that  they  were  all  right." 
It  may  very  well  be  that  proof  of  the  insufficiency  of  the  wells  would 
tend  to  render  it  improbable  that  the  defendant  expressed  satisfaction 
with  them,  but  this  proof  would  have  to  consist  of  statements  of  fact, 
and  not  mere  matters  of  opinion  or  conclusions  of  the  witness.  It  will 
be  observed  that  the  only  one  of  the  questions  which  calls  for  any  state- 
ment of  fact  is  the  fourth :  "Q.  Have  you  ever  used  any  water  from 
these  wells?"  This  que&tion  had  really  been  answered  before,  for  the 
defendant  had  testified  that  he  had  made  a  test  to  see  how  much  water 
he  could  draw  from  the  wells,  and  that  he  pumped  the  first  well  dry 
in  about  five  minutes,  the  second  one  in  a  little  less  time,  and  the  third 
one  in  about  the  same  time.  He.  had  also  stated  that  the  first  and 
second  wells  yielded  only  salt  water,  and  that  he  was  unable  to  get 
any  fresh  water  from  the  third.  It  will  thus  be  perceived  that  all  the 
matters  of  fact  which  could  properly  have  been  sought  for  by  the  ques- 
tions under  discussion  had  already  been  fully  laid  before  the  jury ;  and 
it  seems  to  me  quite  clear  that  the  rulings  upon  the  first  three  questions 
were  absolutely  correct,  irrespective  of  the  evidence  which  had  already 
been  introduced  in  the  case,  and  that  the  ruling  upon  the  fourth  ques- 
tion was  right,  because  the  witness  had  already  testified,  in  effect,  that 
he  had  not  used  any  of  the  water  from  the  wells. 

As  the  learned  trial  judge  told  the  jury,  there  was  no  serious  dispute 
as  to  the  quantity  of  work  done  and  materials  furnished  by  the  plain- 
tiff;  and  the  case  turned  upon  the  question  whether  the  contract  was 
one  which  entitled  the  plaintiff  to  nothing  until  the  final  completion  of 
the  job,  or  one  whereby  the  defendant  undertook  to  pay  for  the  work 
as  it  went  on,  and  the  jury  answered  this  question  in  favor  of  the 
plaintiff.  In  my  opinion,  there  is  no  warrant  for  interfering  with  their 
nnding. 

Judgment  and  order  affirmed,  with  coats.    All  concnr. 
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SPARKS  V.  FOOARTT. 
(Supreme  Court,  Appellate  Divisioo,  Second  Department   April  15, 1001.) 

1.  ACTIOR  AOAIH8T  IKDIVIDUIX/— PBOOT  OF  LlABILITT  AS  PABTNEB. 

EMdence  that  a  partnership  of  which  defendant  was  a  member  pur- 
chased goods  will  not  sustain  an  action  asainst  him  individually  for  tbe  - 
price. 

2.  Saks— NoKJOiRDKB  or  Pabtreb— Waivkb. 

A  general  denial  to  an  action  against  defendant  Individually  is  not 
a  waiver  of  tbe  nonjoinder  of  bis  partner,  so  as  to  sustain  tbe  action, 
though  the  proof  allows  only  a  partnership  liability. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  District. 

Action  by  Frederick  W.  Sparks  against  Thomas  L,.  Fogarty.  Judg- 
ment for  plaintiff,  and  defendant  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Henry  A,  Rubino,  for  appellant 
W.  S.  Taj'lor,  for  respondent 

HOOKER,  J.  This  is  an  appeal  by  the  defendant  from  a  judgment 
of  the  Municipal  Court  awarding  to  the  plaintiff  the  full  amount  of  the 
plaintiff's  claim.  The  pleadings  were  oral,  and  the  plaintiff  "com- 
plained of  defendant  for  goods  sold  and  delivered  in  the  sum  of  $163.- 
50."  The  answer  is  a  general  denial.  Upon  the  trial  the  plaintiff's 
evidence  tended  to  show  that  the  goods  mentioned  in  the  complaint 
were  sold  to  a  partnership,  of  which  the  defendant  was  a  member,  and 
not  to  the  defendant  individually.  While  the  claim  is  made  by  the  re- 
spondent that  there  is  evidence  frota  which  the  justice  might  have 
found  that  the  defendant  purchased  the  goods  in  his  individual  ca- 
pacity, we  cannot  concur  in  that  view.  The  substance  of  the  conversa- 
tions between  the  parties  and  the  copartner  of  the  defendant,  and  all 
of  the  circumstances  surrounding  the  sale  of  the  goods,  preclude  the 
theory  that  the  sale  was  to  the  defendant  individually.  The  judgment 
cannot  be  sustained  under  the  authority  of  New  York  Fastener  Co.  v. 
Wilatus,  65  App.  Div.  467,  7^  N.  Y.  Supp.  67,  which  case  is  directly 
in  point,  and  a  further  discussion  of  the  legal  question  involved  in  this 
case  is  therefore  unnecessary. 

The  respondent's  claim  that  the  defendant  has  waived  a  nonjoinder 
of  his  copartner,  and  that  therefore  the  judgment  must  be  afHrmed,  is 
without  merit.  While  it  is,  no  doubt,  true  that  the  nonjoinder  of  neces- 
sary parties  must  be  raised  in  the  Municipal  Court  by  answer,  or  be 
deemed  to  be  waived  (Amsterdam  Electric  Light  Co.  v.  Rayher,  43 
App.  Div.  602,  60  N.  Y.  Supp.  330),  it  is  sufficient  to  note  that  the  com- 
plaint alleged  an  indebtedness  of  an  individual  defendant,  and  made  no 
mention  of  a  partnership  relation.  Had  the  plaintiff  seen  fit  to  amend 
his  pleading  so  as  to  allege  a  sale  to  the  partnership,  of  which  the  de- 
fendant was  a  member,  and  thereupon  the  defendant  had  not  amended 
his  answer  by  raising  the  question  of  nonjoinder,  the  plaintiff's  conten- 
tion might  prevail ;  but  the  plaintiff  distinctly  refused  to  adopt  the  sug- 


t  !•  See  Partnership,  vol.  38,  Cent  Dig.  8S  301,  368. 
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gestion  made  upon  the  trial  that  he  amend  his  complaint  in  that  re- 
spect, and  the  defendant,  by  his  general  denial  to  the  complaint  as  it 
stood,  raised  an  issue  that  the  goods  were  not  sold  to  him.  All  the 
proof  substantiated  the  defendant's  claim,  and  upon  the  authority  of 
New  York  Fastener  Co.  v.  Wilatus,  supra,  the  judgment  of  the  Mu- 
nicipal Court  must  be  reversed. 
Judgment  reversed,  with  costs.    All  concur. 


ASHFIELD  et  aL  t.  CASH. 

(Sapreme  Courts  Appellate  DlTlslon,  Second  Department    April  15, 1904.) 

L  Bbokeb— EifFiATiaiiT  to  Pbocubi  Loan— Rioht  to  ComassioKa. 

A  broker  employed  to  prociire  a  loan  does  not  earn  bis  commissions  by 
merely  secnrlng  a  competent  person  who  offers  to  make  tbe  loan,  wbicb 
offer  tbe  client  accepts,  but  wbo  afterwards  refuses  to  consmnmate  tbe 
transaction. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict. 

Action  by  J.  Howard  Ashfield  and  others  against  David  K.  Case. 
From  a  judgment  for  defendant,  plaintiffs  appeal.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  HIRSCHBERG,  BART- 
LETT,  JENKS,  WOODWARD,  and  HOOKER,  JJ. 

Ralph  E.  Hemstreet,  for  appellants. 

David  K.  Case,  in  pro.  per. 

JENKS,  J.  The  action  is  for  brokers'  ccmimissions  for  services  in 
procuring  a  loan  upon  real  estate.  The  parties  agreed  upon  the  facts. 
The  defendant  trustee  authorized  the  plaintiffs  to  procure  the  loan,  and 
promised  to  pay  $ioo  commission  therefor.  The  plaintiffs  were  the 
efficient  cause  of  procuring  Wilson  to  accept,  in  writing,  the  applica-  • 
tion.  Thereupon  they  reported  to  the  defendant,  exhibited  the  writing, 
and  demanded  their  commission,  which  was  refused.  -  Wilson  was 
financially  able  and  otherwise  competent  to  enter  into  the  contract,  but 
withdrew  his  acceptance,  and  refused  to  make  the  loan,  although  the 
defendant  was  at  all  times  ready,  willing,  and  competent  to  enter  into 
the  contract,  and  never  refused  to  do  so. 

I  think  that  the  judgment  must  be  affirmed  upon  the  authority  of 
Crasto  V.  White,  52  Hun,  473,  5  N.  Y.  Supp.  718.  There  is  indicated 
in  that  case  a  plain  distinction  between  a  broker  employed  to  procure  a 
purchaser  and  one  employed  to  procure  a  loan,  and  the  reason  stated 
in  that  (pinion  need  not  be  quoted  or  recast  by  me.  The  cases  cited 
by  the  learned  counsel  for  the  appellant,  save  one,  involved  contracts 
to  procure  a  purchaser.  The  single  excepticm  is  GatHng  v.  Central 
Spar  Verein,  67  App.  Div.  50,  73  N.  Y.  Supp.  496.  In  that  case  the 
liability  of  the  defendant  is  expressly  asserted  to  depend  upon  the  act 
or  misfortune  of  the  defendant  in  not  consummating  the  transaction, 
and  Crasto  v.  White,  supra,  is  cited  as  an  authority. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 

1 1.  See  Brokers,  vol.  8,  Cent  Dig.  §}  69,  75,  04,  97. 
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EARLY  T.  BARD  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    A 

Judgments— Vacation— Negligence  ob  Ignorance  of  Att< 
I'lnlntlff  sued,  as  defendant's  trustee  in  bankruptcy,  to  i 
fraudulent  conveyances,  and  recovered  judgment  In  his  fa 
on  the  merits,  in  wblcb  defendant's  counsel,  after  cons 
bankrupt,  declined  to  put  In  any  evidence.  Thereafter  tl 
plied  to  bave  tbe  judgment  set  aside  on  tbe  ground  th 
"negligently,  unwisely,  and  improperly  refused  to  put  In 
fen.se,"  and  tbat  by  reason  of  sucb  misconduct  tbe  bank] 
In  a  false  ligbt,  in  consequence  of  wbich  an  uujust  dec 
against  him.  The  application,  however,  did  not  state  th 
been  submitted  without  defendant's  consent,  nor  did  it  « 
tending  to  show  tbat  defendant's  attorney  was  guilty  oi 
negligence,  or  that  defendant  had  material  evidence  wh 
been  introduced.    Held,  that  an  order  granting  such  ap 


EtDBJIl 


Appeal  from  Special  Term,  Westchester  County. 

Action  by  Daniel  J.  Early,  as  trustee  in  bankruptcy  o 
William  H.  Bard,  against  William  H.  Bard  and  others, 
der  setting  aside  a  judgment  in  favor  of  plaintiff,  he 
versed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLI 
WOODWARD,  and  HOOKER,  JJ. 

G.  A.  Seixas,  for  appellant. 
Eugene  Archer,  for  respondents. 


BAKii^l 


HIRSCHBERG,  P.  J.  This  action  is  brought  by  tl 
the  trustee  in  bankruptcy  of  William  H.  Bard,  against 
liam  H.  Card,  his  daughter  Harriet  E.  Bard,  and  anotl 
for  the  purpose  of  setting  aside  conveyances  of  real  es: 
have  been  fraudulently  made  by  the  defendant  William  1 
other  defendants.  The  answer  of  the  defendant  Williaii 
general  denial.  The  case  was  duly  tried,  and  resulted 
and  judgment  in  favor  of  the  plaintiflf.  By  the  order  < 
the  judgment  is  vacated  and  set  aside,  and,  to  quote  th 
the  order,  "the  inquest  opened,  and  the  said  defendants  li 
the  action,  with  the  right  to  serve  a  further  answer  to 
herein  within  twenty  days  from  the  date  of  this  order,  ( 
$30  costs."  If  the  motion  made  on  behalf  of  the  defend 
and  set  aside  the  judgment  could  be  granted  at  all,  it  s 
only  upon  the  imposition  as  terms  of  the  payment  of  tl' 
action  and  of  the  motion.  But  on  the  papers  appearing 
record  no  reason  whatever  is  disclosed  for  the  granting 
There  was  no  inquest  or  default  taken  by  the  plaintiff, 
without  dispute  that  the  action  was  fully  tried  before  th 
of  the  Supreme  Court  by  whom  the  order  appealed  froir 
and  in  the  presence  of  the  defendant  William  H.  Bard  ai 
The  evidence  offered  by  the  plaintiff  on  the  trial  consii 
the  depositions  or  examinations  of  the  defendant  Willian 
his  daughter  which  had  previously  been  taken  in  the  ba 
ceedings,  and  the  oral  examination  of  the  other  def 
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also  cross-examined  by  counsel  on  behalf  of  the  defendants.  The  de- 
fendants' counsel,  after  consultation  with  the  defendant  William  H. 
Bard,  rested  the  case  upon  the  plaintiff's  evidence,  decision  was  re- 
served, and  time  given  for  the  submission  of  briefs.  Briefs  were  duly 
submitted  on  each  side,  and  about  a  mcmth  after  the  trial  the  decision 
of  the  court  in  favor  of  the  plaintiff  was  announced. 

The  defendant  William  H.  Bard  makes  two  affidavits  in  support  of 
the  motion,  and  they  are  the  only  affidavits  presented  on  that  side. 
In  the  first  affidavit  he  states  that  at  the  trial  his  attorney  "negligently, 
unwisely,  and  improperly  refused  to  put  in  evidence  in  defense,  and 
permitted  the  plaintiff  to  obtain  judgment  solely  upon  the  evidence  in- 
troduced on  the  part  of  the  plaintiff;  that,  by  reason  of  said  miscon- 
duct of  said  attorney,  the  plaintiff  recovered  a  decision  and  judgment," 
etc.  In  the  seccMid  affidavit  he  allies  that  "by  reason  of  tiie.  miscon- 
duct and  neglect  of  said  attorney  in  this  proceeding,  also,  in  failing  to 
put  in  evidence  in  defense,  and  in  other  ways,  deponent  was  placed  in 
a  very  false  and  untrue  light,  and  in  consequence  a  very  harsh  and  un- 
just decision  was  made  against  him."  There  is  no  allegation  tending 
in  any  way  to  establish  that  the  defendants  had  any  evidence— certainly 
no  disclosure  of  the  nature  and  purport  of  such  evidence ;  no  hint  or 
suggestion  that  the  case  was  closed  and  submitted  as  it  was  without 
the  full  knowledge,  consent,  and  concurrence  of  the  defendants;  and 
no  fact  of  any  kind  tending  in  the  slightest  degree  to  indicate  that  the 
defendants'  attorney  was  guilty  of  any  misconduct,  or  that  his  course  at 
the  trial  was  not  prompted  by  wisdom  and  good  judgment.  The  or- 
der appealed  from  grants  a  new  trial  of  the  action  upon  the  mere  ex- 
pression of  .the  opinion  of  one  of  the  defeated  parties  that  their  attor- 
ney acted  unwisely  and  improperly  in  not  putting  in  evidence  upon  the 
trial  in  their  behalf. 

The  order  was  granted  upon  the  authority  of  the  case  of  Gideon  v. 
Ihvyer,  17  Misc.  Rep.  233,  40  N.  Y.  Supp.  1053.  That  was  the  case, 
how  ever,  of  the  opening  of  a  default  which  had  been  taken  upon  the 
defendant's  failure  to  answer,  and  it  consequently  has  no  application 
here.  It  is  not  doubted  that  the  court  in  a  proper  case  can  relieve  a 
party  from  a  judgment  obtained  by  the  fraud  of  his  attorney,  and 
perhaps  from  one  obtained  through  his  negligence  or  ignorance.  But 
the  proof  offered  to  justify  such  relief  should  be  of  facts  which  are 
clear  and  convincing  in  their  nature  and  effect,  and  the  relief  should 
be  afforded  only  on  conditions  calculated  to  fully  protect  the  rights  and 
interests  of  the  other  party  or  parties  to  the  action.  See  Sharp  v. 
Mayor,  31  Barb.  579,  and  Levy  v.  Joyce,  1  Bosw.  622.  In  Anderson 
V.  Carr,  54  Hun,  634,  7  N.  Y.  Supp.  281,  the  former  General  Term, 
in  this  department,  held  that  where  judgment  had  been  rendered 
against  a  defendant,  with  his  consent,  upon  cc«npromise  of  a  claim,  he 
could  not  have  it  vacated  on  the  ground  that  he  acted  on  the  erroneous 
advice  of  coimsel,  in  the  absence  of  proof  of  fraud.  But  no  authority 
can  be  found  for  the  granting  to  a  defeated  litigant  of  the  right  to  a 
new  trial  upon  the  mere  assertion  of  his  opinion,  unsupported  by  proof, 
that  his  case  was  not  tried  properly,  wisely,  or  well.  The  order  should 
be  reversed,  and  the  motion  denied ;  but  as  the  justice  who  presided  at 
the  trial  granted  the  order,  and  may  have  been  apprised  of  facts  appear- 
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ing  upon  the  trial  not  disclosed  in  the  present  record,  the  decision 
should  be  without  prejudice  to  a  timely  renewal  of  the  motion  upon 
proper  and  sufficient  papers. 

Order  reversed,  wltb  $10  costs  and  dlsbnrsements,  and  motion  denied,  witb 
costs,  but  -without  prejudice  to  a  renewal  of  tlie  motion  at  Special  Term  upon 
suiQclent  papers.    All  concur. 


ELDREDGB  v.  MATHEWS. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    April  IS,  1904.) 

1.  Limitations— Placs  of  Risidencb— GoitrLicTiNa  Eviderce. 

The  defense  of  limitations  having  depended  on  the  question  when  tbe 
maker  of  the  note  sued  on  became  a  resident  of  the  state,  as  to  which 
there  was  conflicting  evidence,  the  issue  should  have  been  submitted  to  the 
Jury. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Thomas  W.  Eldredge  against  Kate  P.  Mathews,  adminis- 
tratrix of  James  F.  Mathews,  deceased.  From  a  judgment  on  a  ver- 
dict directed  for  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

J.  M.  Fiero,  for  appellant 

John  Vernon  Bouvier,  Jr.,  for  respondent 

PER  CURIAM.  This  is  an  action  upon  a  promissory  note  for  $2,- 
500  made  by  the  defendant's  intestate  on  June  I,  1886,  at  Denver,  in 
Colorado,  while  the  maker  was  a  resident  of  that  state.  The  cause  of 
action  upon  the  note  accrued  on  March  i,  1889.  The  maker  died  in 
New  York  January  7,  1899 ;  the  note  and  claim  thereon  were  assigned 
to  the  plaintiff  on  February  6,  1900;  and  this  action  was  commenced 
10  days  later.  The  defense  was  the  statute  of  limitations.  At  the 
close  of  the  evidence  on  both  sides,  the  plaintiff  moved  for  the  direction 
of  a  verdict  on  the  ground  that  the  defense  had  not  been  made  out ;  and 
the  defendant  moved  to  dismiss  the  complaint  upon  the  ground,  among 
others,  that  the  evidence  showed  without  contradiction  tiiat  from  1888 
up  to  the  time  of  his  death,  in  1899,  the  decedent  was  a  resident  of 
the  state  of  New  York.  The  court  thereupon  directed  a  verdict  for 
the  defendant.  The  plaintiff  excepted  to  die  direction,  and  asked  to 
go  to  the  jury  upon  the  question  of  the  residence  of  the  decedent  within 
the  state  of  New  York  for  six  years  preceding  the  7th  day  of  January, 

The  testimony  was  conflicting  as  to  the  time  when  the  maker  of  the 
note  became  a  resident  of  this  state,  and  as  to  the  duration  of  his  resi- 
dence here.  It  was  the  contention  of  the  plaintiff  that  the  decedent 
had  lived  in  Denver,  Colo.,  up  to  about  1889,  and  subsequently  in 
Mexico  and  Texas  up  to  October  i,  1896,  when  he  became  a  resident 
of  the  city  of  New  York,  at  No.  80  Madison  avenue.  If  the  jury  had 
found  such  to  be  the  fact,  the  finding  would  have  defeated  the  defense 
of  the  statute  of  limitations.  We  think  there  was  testimony  which,  if 
credited  by  the  jury,  would  have  sustained  a  conclusion  in  accordance 
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witli  this  contention  in  behalf  of  the  plaintiff,  and  therefore  that  it  was 
error  to  deny  the  request  of  his  counsel  to  submit  that  question.  The 
request  was  seasonably  made  (Cullinan  v.  Furthmann,  70  App.  Div. 
I  ID,  75  N.  Y.  Supp.  90),  and,  in  view  of  the  conflicting  evidence  on  the 
question  of  the  residence  of  the  maker  of  the  note,  should  have  been 
granted.     For  this  reason,  the  judgment  must  be  reversed. 

Judgment  reverBed,  and  new  trial  granted;  costs  to  abide  the  event 


ROMAN  V.  TAYLOR. 

(Snpreme  Oonrt,  Appellate  Dirislon,  Second  Department    April  IS,  1904.) 

L  Leases— Pbemibxs  Becoking  Untenantable— Riqht  of  Lessee  to  Subben- 

OEB. 

The  rigbt  of  a  lessee,  under  Real  Fropertjr  Law  (Lavrs  1896,  p.  589,  c. 
647),  f  197,  to  sarrendo*  when  the  building  becomes  untenantable,  la  taken 
away,  so  far  as  such  condition  Is  caused  by  fires,  by  a  provision  of  the 
lease  that  the  tenant  shall,  In  case  of  fire,  give  notice  to  the  landlord,  who 
shall  cause  the  damage  to  be  repaired,  but,  if  the  premises  be  so  damaged 
that  the  landlord  shall  decide  to  rebuild,  the  term  shall  cease. 

2.  Sake— FiBEB— Damaoes  bt  Water. 

Damages  to  a  leased  apartment  from  water  used  In  extinguishing  a  lire 
In  another  part  of  the  building  is  within  the  provision  of  the  lease  as  to 
rights  of  the  tenant  In  case  of  damage  to  the  leased  premises  from  fira 

Appeal  from  Municipal  Court  of  Brookljm. 

Action  by  James  D.  Roman  against  Edmund  K.  Taylor.  From  a 
judgment  for  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ., 

William  H.  Hamilton,  for  appellant 
G.  Mlirray  Hulbert,  for  respondent 

WOODWARD,  J.  The  defendant  in  this  action  was  the  lessee  of 
one  of  the  first  flats  in  the  apartment  house  at  516  and  518  Washington 
avenue,  Broc^clyn.  His  lease  term  was  from  May  i,  1902,  to  May  I, 
1903,  and  he  undertook  to  pay  $45  monthly  in  advance  for  the  leased 
premises.  The  rent  for  the  month  of  February,  1903,  had  been  paid. 
About  midnight  of  the  19th  day  of  February  a  fire  occurred  upon  the 
roof  of  the  apartment  house.  There  were  three  floors  above  those  oc- 
cupied by  the  defendant,  and  it  seems  to  be  conceded  that  no  damage 
from  the  fire  resulted  to  the  defendant  By  reason,  however,  of  the 
water  used  in  extinguishing  the  fire,  the  building  was  flooded ;  and  the 
evidence  is  sufficient  to  support  the  fact,  necessarily  found  in  the  de- 
cision of  the  learned  justice  of  the  Municipal  Court,  that  the  premises 
became  untenantable  because  of  the  presence  of  this  water.  The  de- 
fendant moved  out  of  the  flat,  and  this  action  is  brought  to  recover  two 
months'  rent  of  the  premises  (for  March  and  April,  1903),  less  $48.84 
rent  insurance  money  received  by  the  landlord  for  33  days'  period  of 
repairs,  which  the  landlord  was  willing  to  allow  to  the  tenant    The 
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court  below  dismissed  the  complaint  upon  the  merits,  and  the  plaintiff 
appeals  to  this  court. 

Section  197  of  the  real  property  law  (page  589,  c.  547,  of  the  Laws 
of  1896)  provides  that : 

"Where  any  building,  which  Is  leased  or  occupied,  is  destroyed  or  ao  in- 
jured by  the  elements,  or  any  other  cause  as  to  be  untenantable,  and  unfit 
for  occupancy,  and  no  express  agreement  to  the  contrary  has  been  made  in 
writing,  the  lessee  or  occupant  may.  if  the  destruction  or  Injury  occurred 
without  his  fault  or  neglect,  quit  and  surrender  possession  of  the  leasehold 
premises,  and  of  the  land  so  leased  or  occupied;  and  he  is  not  liable  to  pay 
to  the  lessor  or  owner,  rent  for  the  time  subsequent  to  the  surrender." 

The  defendant,  under  the  facts  fairly  established  by  the  evidence, 
was  justified  in  holding  the  flat  in  question  to  be  untenantable  and  un- 
fit for  occupancy.  It  was  in  evidence  that  the  water  stood  several 
inches  deep  upon  the  floors,  that  the  plastering  fell  off,  and  generally 
that  the  premises  were  in  such  a  condition  that  a  prudent  person  would 
hardly  care  to  remain  in  the  rooms ;  and  the  fact  that  the  plaintiff  does 
not  contend  that  the  repairs  had  been  made  and  the  flat  put  in  condi- 
tion for  occupancy  for  over  one  month,  for  which  time  he  was  willing 
to  rebate  the  rent,  is  sufficient  to  justify  the  removal. 

The  only  remaining  question  is  one  of  law — whether  the  provisions 
of  the  lease  were  such  as  to  take  the  case  out  of  the  statute  enacted 
for  the  benefit  of  tenants.  There  is  only  one  clause  in  the  lease  which 
has  any  bearing  upon  this  question — the  provisions  in  reference  to  ordi- 
nary repairs  having  no  relation  to  the  special  conditions  resulting  from 
the  fire — and  that  is  clause  4,  which  provides  that : 

"The  tenant  ahall,  !n  case  of  fire,  give  immediate  notice  thereof  to  the  land- 
lord, who  shall  thereupon  cause  the  damage  to  be  repaired  as  soon  as  rea- 
sonably and  conveniently  may  be,  but  If  the  premises  be  so  damaged  that 
the  landlord  shall  decide  to  rebuild,  the  term  shall  cease,  and  the  accrued  rent 
be  paid  up  to  the  time  of  the  fire." 

This  clause  of  the  lease  is  undoubtedly  a  covenant  on  the  part  of  the 
landlord  to  repair  all  damages  occasioned  by  fire  when  his  attention  is 
called  to  the  same,  and  to  this  extent  is  a  modification  of  the  general 
covenant  on  the  part  of  the  lessee  to  make  ordinary  repairs.  In  so 
far  as  damages  by  fire  are  concerned,  the  parties  have  entered  into  a 
written  agreement  which  overrides  the  statutory  provisions,  within  the 
rule  recognized  in  the  case  of  Butler  v.  Kidder,  87  N.  Y.  98.  While 
it  is  true  that,  in  the  case  now  before  us,  the  damage  was  done  by  the 
water  used  in  extinguishing  a  fire  which  occurred  in  another  flat  un- 
der the  same  roof,  we  are  of  opinion  that  this  contingency  was  fairly 
within  the  contemplation  of  the  parties,  and  that  they  intended  to  pro- 
vide for  just  such  a  case  as  has  arisen.  The  rule  is  well  established 
that  in  policies  of  fire  insurance  the  company  is  liable  for  damages  to 
the  insured  property  due  to  the  use  of  water  in  extinguishing  the  fire. 
New  York  Express  Co.  v.  Traders'  Ins.  Co.,  132  Mass.  377,  381,  42 
Am.  Rep.  440.  And  it  seems  reasonable  that,  when  the  parties  con- 
tracted with  reference  to  fires,  they  intended  to  embrace  the  incidental 
consequences  of  a  fire  occurring  in  the  building  in  which  the  demised 
premises  were  located.  If  this  is  the  true  construction  to  be  put  upon 
the  contract,  it  follows  that  the  case  is  taken  out  of  the  control  of  sec- 
tion 197  of  the  real  property  law,  and  that  the  landlord  was  entitled 
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to  recover  the  rent  reser\'ed,  less  the  allowance  which  he  was  willing 
to  make  for  the  time  the  premises  were  undergoing  repairs.  The  judg- 
ment appealed  from  should  be  reversed,  with  costs. 

New  trial  ordered,  wltb  costs  to  abide  the  event    All  concur. 


ODELL  et  al.  v.  BKETNET  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    April  15.  1904.) 

1.  IitjUNCTioN— Right  to  Relief— Cessation  of  Intbbest. 

Where,  at  the  time  of  trial,  a  plaintiff,  whose  right  to  Injunctive  relief 
at  the  time  of  filing  the  complaint  depended  on  a  special  hack  stand  li- 
cense and  maintenance  of  a  back  stand,  no  longer  had  such  a  license  and 
no  longer  maintained  such  a  stand,  the  dismissal  of  the  complaint  as  to 
bim  was  proper. 

2.  Samb— Costs. 

Where  one  maintaining  a  private  hack  stand  under  a  special  license 
brought  suit  to  enjoin  the  usage  of  the  space  as  a  public  hack  stand,  but 
before  the  time  of  trial  had  ceased  to  maintain  such  a  stand,  his  license 
having  expired,  costs  should  not  have  been  awarded  against  him  on  the 
dismissal  of  his  complaint 

3.  Samb— Interterekce  with  Strebt— Use  as  Hack  Stano. 

A  hotel  company  is'  entitled  to  an  injunction  to  restrain  the  use  of  the 
street  in  front  of  its  hotel  as  a  public  back  stand,  where  the  street  is  not 
a  part  of  such  a  stand. 

ApF>eal  frc«n  Special  Term. 

Action  by  Stephen  C.  Odell  and  others  against  Charles  W.  Bretney 
and  others.  From  a  judgment  dismissing  the  complaint  and  vacating 
a  temporary  injunction  (78  N.  Y.  Supp.  oy),  plaintiffs  appeal.  Affirm- 
ed in  part  and  reversed  in  part. 

Argued  before  VAN  BRUNT,  P.  T.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Frank  C.  Avery,  for  appellants. 
Theodore  H.  Lord,  for  respondents. 

PER  CURIAM.  The  facts,  so  far  as  they  are  necessary  to  under- 
stand the  questions  involved,  are  sufficiently  stated  in  our  opinion  upon 
the  former  appeal  from  the  order  granting  the  injunction  pendente  lite. 
Odell  V.  Bretney,  62.App.  Div.  595,  71  N.  Y.  Supp.  449.  There  are 
two  parties  plaintiff — one.  Rectors,  a  domestic  corporation;  and  the 
other  S.  C.  Odell  &  Son,  who,  under  a  license  from  the  city,  were 
maintaining  a  private  hack  stand  in  front  of  the  hotel  or  restaurant 
conducted  by  Rectors.  The  defendants  represent  the  Public  Owners 
and  Hackdrivers'  Association  of  the  city.  The  Rectors  hotel  premises 
are  situate  on  the  east  side  of  Broadway  between  Forty-Third  and 
Forty-Fourth  streets.  At  Forty-Third  street  Broadway  makes  a  junc- 
tion with  Seventh  avenue,  and  within  the  space  between  Forty-Third 
and  F'orty-Fourth  streets  there  is  a  public  hack  stand,  authorized  to  be 
used  by  the  defendants,  and  there  is  a  license  for  such  use  issued  bv 
the  city  of  New  York.  Our  conclusion  upon  the  former  appeal  was 
that  the  Special  Terra  was  right  in  the  view  that  the  space  immediately 
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in  front  of  Rectors'  Hotel  was  not  within  the  boundaries  of  the  public 
hack  stand.  It  was  left  to  be  determined  upon  the  trial  whether  the 
use  of  the  street  in  front  of  Rectors'  as  a  private  hack  stand  was  one 
which  the  city  had  authority  to  grant.  Upon  the  former  appeal  it  was 
shown  that  S.  C.  Odell  &  Son  claimed  such  use  of  that  portion  of  the 
street  in  front  of  Rectors'  pursuant  to  a  special  license  issued  by  the 
city,  which,  in  terms,  authorized  them  to  maintain  a  private  hack  stand 
at  that  place.  Upon  the  trial  in  May,  1902,  it  appeared  that  the  Odells' 
special  stand  license  had  expired,  and  that  they  did  not  at  that  time, 
nor  had  they  for  some  previous  period,  maintained  such  hack  stand. 
Upon  this  showing,  therefore,  as  the  Odells  had  no  right  to  injunctive 
relief  as  against  the  defendants  at  the  time  of  the  trial,  the  dismissal  of 
the  complaint  as  to  them  was  right,  but,  under  the  circumstances,  it 
should  have  been  without  costs.  We  think,  however,  that  it  was  error 
to  dismiss  the  complaint,  with  costs  as  against  Rectors.  The  street 
immediately  in  front  of  this  hotel  we  held  was  not  part  of  the  public 
hack  stand,  and  using  it  for  such  purposes  and  to  the  injury  and  annoy- 
ance of  Rectors  and  its  guests  was  an  invasion  of  its  rights,  as  the 
owner  of  the  premises,  in  the  use  of  the  street.  Our  former  deter- 
mination, therefore,  from  which,  upon  examination,  we  find  no  reason 
to  depart,  favors  the  view  that,  as  against  the  acts  of  the  defendants 
complained  of.  Rectors  was  entitled  to  relief,  and  hence  the  complaint 
as  to  it  should  not  have  been  dismissed. 

The  judgment  accordingly  should  be  modified  by  afHrming  it  as  to 
Odells,  with  costs  of  appeal  against  them ;  and  reversing  it  as  to  Rec- 
tors, and  ordering  a  new  trial  as  to  it,  with  costs  to  Rectors,  appellants, 
to  abide  the  event 


In  re  SHANNON'S  WILL. 

(Supreme  Court,  Appellate  Divisloo,  Second  Department    April  15, 19(^) 

1.  Wills— Pbobate— Denial— StTKBOOATE's  Decree— Issues  of  Fact. 

Where  the  action  of  the  Surrogate's  Court  In  denying  probate  of  a  will 
on  the  ground  of  want  of  testamentary  capacity  and  undue  influence  was 
not  entirely  satlafactory,  under  the  evidence,  the  surrogate's  decree  will 
be  reTersed,  and  the  Issues  of  fact  ordered  to  be  tried  by  a  Jury. 

Appeal  from  Surrogate's  Court,  Richmond  County. 

Application  for  the  probate  of  the  will  and  codicil  of  Annie  Shan- 
non, deceased,  as  a  will  of  real  and  personal  property.  From  a  sur- 
rogate's decree  refusing  to  admit  the  will  to  probate,  proponent, 
Euphemia  McHugh,  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

David  P.  Hall  (P.  Van  Alstine,  on  the  brief),  for  appellant 
J.  Travis  King,  special  guardian  of  Anna  Maria  Johnson. 
A.  J.  Moore,  for  respondents  Joseph  and  Eugene  Shannon. 

PER  CURIAM.  The  learned  surrogate  has  refused  probate  to  the 
paper  writings  propounded  as  the  last  will  and  testament  of  Annie 
Shannon,  deceased,  and  a  codicil  thereto,  on  two  grounds,  as  indicated 
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by  his  findings:  (i)  That  the  testamentary  capacity  of  the  decedent 
was  not  sufficient  to  make  a  will,  or  to  understand  the  provisions  of 
the  papers  propounded  as  her  last  will  and  codicil ;  and  (2)  that  at  the 
time  of  the  execution  of  the  instruments  the  decedent  was  a  weak  and 
feeble-minded  woman,  and  executed  the  same  "under  an  improper  influ- 
ence exercised  over  her  by  the  proponent  herein."  The  reasons  which 
led  to  the  conclusion  that  the  decedent  was  lacking  in  testamentary 
capacity  are  set  out  by  the  surrogate  in  a  carefully  written  opinion, 
which  appears  in  the  record.  The  view  which  seems  to  have  controlled 
the  court  below  was  that  there  was  no  evidence  in  the  case  sufficient  to 
warrant  a  finding  that  the  decedent  realized  the  effect  which  the  residu- 
ary clause  of  the  will  would  have  in  disposing  ot  her  property.  By  the 
fourth  paragraph  of  the  will  she  bequeath^  $200  to  Euphemia  Mc- 
Hugh,  who  was  nominated  as  executrix,  for  her  kindness,  care,  and 
attention  to  herself  and  her  sisters  during  illness ;  and  by  the  seventh 
paragraph  she  bequeathed  the  rest,  residue,  and  remainder  of  her  per- 
sonal estate  to  the  said  Euphemia  McHugh,  for  her  own  use  and  bene- 
fit, forever.  It  appears  that  the  effect  of  this  residuary  clause  was  to 
give  Mrs.  McHugh  a  sum  amounting  to  between  $5,000  and  $6,000, 
in  addition  to  the  specific  legacy  of  $200.  The  learned  surrogate 
thought  that  only  one  conclusion  could  be  arrived  at  in  respect  to  this 
residuary  bequest,  and  that  was  that  "this  sick,  weak-minded  woman 
believed  that,  in  making  the  specific  legacies  which  she  did,  she  was  dis- 
posing of  her  estate.  She  did  not  comprehend  the  amount  of  her 
estate,  or  what  a  'residuary  legatee'  meant,  and  to  that  extent  did  not 
understand  the  contents  of  the  will."  Nothing  is  said  in  the  opinion 
upon  the  question  of  undue  influence,  although,  as  has  been  pointed 
out,  there  is  a  finding  that  the  decedent  made  the  will  and  codicil  under 
"an  improper  influence"  exercised  over  her  by  Euphemia  McHugh. 
W'e  are  unable  to  find  in  the  record  any  evidence  sufficient  to  warrant 
the  inference  that  the  execution  of  either  the  will  or  the  codicil  was 
the  result  of  undue  influence.  As  to  the  denial  of  probate  on  the 
ground  of  lack  of  testamentary  capacity,  we  deem  it  very  doubtful 
whether  the  disposition  of  the  case  made  in  the  court  below  ought  not 
to  have  been  diffefent.  The  rule  which  should  control  the  decision 
of  this  appeal,  therefore,  is  that  stated  by  Mr.  Justice  Jenks  in  the 
Matter  of  Tompkins,  69  App.  Div.  474,  74  N.  Y.  Supp.  1002,  and  the 
authorities  cited  in  his  opinion,  to  the  effect  that  in  a  probate  proceed- 
ing, where  the  action  of  the  Surrogate's  Court  is  not  entirely  satis- 
factory, the  issues  of  fact  upon  which  the  right  to  probate  depends 
should  be  sent  to  a  jury  for  determination.  That  course  should  be 
followed  in  the  present  case. 

There  must  therefore  be  a  reversal  of  the  decree  appealed  from,  and 
an  order  directing  the  trial  before  a  jury  in  the  ^Supreme  Court  in 
Richmond  county  of  the  following  questions :  (i)*  Did  the  decedent, 
Annie  Shannon,  at  the  time  of  the  execution  of  the  instruments  pro- 
pounded in  this  proceeding  as  her  last  will  and  testament  and  a  codicil 
thereto,  have  testamentary  capacity?  (2)  Was  the  execution  by  the 
decedent  of  these  instruments,  or  either  of  them,  procured  by  undue 
influence  practiced  upon  the  decedent? 
87N.T.S.— 42 


Digitized  by  LjOOQ  IC 


658  87  NEW  YORK  SUPPLEMENT  (Sup.   Ct 

and  121  New  York  Sute  Reportar 

CASSAVOT  ▼.  PATTISON. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  15, 1904.) 

1.  Slandeb— Actionable  Wobds. 

Where  a  complaint  alleged  slanderons  publication  charging  plaintllt 
with  being  dishonest  in  business  transactions,  it  does  not  set  up  a  cause 
of  action  in  the  absence  of  allegation  that  the  words  were  spoken  of  the 
plaintiff  in  reference  to  any  occupation  or  business  or  that  he  had  any 
occupation  or  was  engaged  in  any  business. 

2.  Save. 

Alleged  slanderous  publications  charging  that  plaintiff  had  an  adopted 
daughter,  whom  be  w^s  accustomed  to  go  off  and  lire  with  for  periods 
of  a  week  at  a  time,  leaving  his  wife  at  home  alone,  and,  on  the  same  occa- 
sion, that  the  person  to  whom  the  publication  was  made  would  be  sorry 
she  ever  met  the  plaintiff,  are  not  actionable  per  se,  nor  ground  for  aii 
action,  in  the  absence  of  allet;ations  that  they  were  uttered  in  reference 
to  plaintiff's  calling,  or  that  they  affected  him  in  his  business  character. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Anson  Cassavoy  against  William  L.  Pattison.  From  an 
interlocutory  judgment  overruling  demurrers  to  certain  paragraphs  of 
the  complaint,  defendant  appeals.    Reversed. 

The  causes  of  action  attacked  by  the  demurrer  are  as  follows : 

"(6)  That  on  or  about  the  18th  day  of  November,  1901,  and  on  many  other 
occasions  during  the  year  1901,  at  the  village  of  Peeksklll,  in  said  county,  the 
defendant,  in  the  presence  and  hearing  of  one  lianford  Smith,  did  wicke(ll>' 
and  maliciously  speak  of  and  concerning  this  plaintiff  the  false  and  defama- 
tory words  following ;  that  Is  to  say :  'Be  careful  how  you  deal  with  that 
man  Cnssavoy.  He  Is  dishonest,  and  he  will  do  you  if  he  can' — thereby 
charging  and  intending  to  charge  this  plaintiff  with  being  dishonest  in  busi- 
ness trnnsactions.  and  with  having  the  intent  of  defrauding  the  persons  with 
whom  plaintiff  should  do  business.  That  the  said  words  were  wholly  false 
and  untrue.  That  by  means  of  the  premises  aforesaid  the  plaintiff  has  sus- 
tained great  damage,  and  by  means  thereof  divers  other  persons,  who,  before 
the  time  of  the  committing  of  the  said  grievances  had  been  used  and  accu.<- 
tomed  to  deal  with  the  plaintiff  in  the  way  of  his  aforesaid  business,  to  the 
great  profit  and  advantage  of  said  plaintiff,  have  from  thence  hitherto  wholly 
neglcr<ted  and  refused,  and  do  still  neglect  and  refuse,  to  continue  such  cus- 
tomer, or  to  deal  with  the  plaintiff,  who  has,  by  means  at  the  premises  been 
greatly  injured  in  his  reputation  and  credit  as  a  business  man  and  otherwise. 
and  been  otherwise  greatly  injured  and  damnified  to  bis  damage  in  the  sum 
of  one  thousand  dollars. 

"(6)  That  at  divers  times  between  the  Ist  day  of  January,  1901,  and  the  1st 
day  of  January.  10<^'2,  at  Peeksklll.  N.  T.,  and  at  the  home  of  one  Mrs.  M.  H. 
Michaels,  No.  440  West  Twenty-Second  street.  In  the  city  of  New  York,  the 
defendant.  In  the  presence  and  hearing  of  the  said  Mrs.  M.  H.  Michaels  and 
of  divers  other  persons,  did  wickedly  and  maliciously  speak  of  and  concern- 
ing this  plaintiff  the  following  false  and  defamatory  words  following,  to  wit; 
that  is  to  say :  'That  he  (meaning  this  plaintiff)  had  an  adopted  daughter, 
now  the  wife  of  one  Edward  Palmer,  and  that  he  (meaning  the  plaintiff)  was 
accustomed  to  go  off  and  live  with  the  said  adopted  daughter  for  periods  of 
a  week  at  a  time,  leaving  his  wife  at  home  alone;'  and  that  upon  the  said  oc- 
casion the  said  defendant  did  further  8i)eak  of  and  concerning  this  plaintiff 
in  the  following  false  and  defamatory  manner,  thus :  'That  she  (meaning  the 
said  Mrs.  Michaels)  would  be  sorry  that  she  had  ever  met  this  plaintiff  in  the 
South'— thereby  charging  and  Intending  to  charge,  and  being  understood  by 
the  persons  hearing  the  said  words  as  charging,  this  plaintiff  with  being  an 
unfit  person  for  her  to  as.sociate  with  or  to  continue  upon  her  list  of  ac- 

1 1.  See  Libel  and  Slander,  vol.  32,  Cent  Dig.  »  80. 195. 
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qualntanceg.  That  said  words  were  wholly  false  and  trntme.  That  by  reason 
of  the  premises  aforesaid  the  plaintiff  has  been  greatly  Injured  in  hln  good 
name^  fame,  and  credit  in  the  sum  of  one  thousand  dollars." 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 
Franklin  Couch,  for  appellant. 
Nathan  P.  Bushnell  (Robert  McCord,  on  the  brief),  for  respondent. 

WILLARD  BARTLETT,  J.  This  is  an  action  for  slander.  The 
oral  accusation  of  dishonesty  set  out  in  the  fifth  cause  of  action  is  not 
slanderous  per  se,  and  no  action  will  lie  for  the  utterance  of  such  a 
charge  by  word  of  mouth  unless  it  relates  to  the  plaintiff  in  a  special 
character,  or  occasions  special  damage.  See  definition  of  "slanderous 
words,"  per  Andrews,  J.,  in  Moore  v.  Francis,  121  N.  Y.  199,  203,  23 
N.  E.  1127,  8  L.  R.  A.  214,  18  Am.  St.  Rep.  8io.  There  is  no  allega- 
tion that  liie  words  in  question  were  spoken  of  the  plaintiff  in  reference 
to  any  occupation  or  business,  nor  is  there  any  averment  that  he  hjid 
any  occupation  or  was  engaged  in  any  business.  These  omissions  are 
fatal  to  the  statement  of  the  cause  of  action.  "It  is  not  enough  that 
the  words  may  tend  to  injure  him  in  his  office  or  calling,  unless  they  are 
spoken  of  him  in  his  official  or  business  character;"  and  this  must  be 
supported  in  the  complaint.  Van  Tassel  v.  Capron,  i  Denio,  250,  252, 
43  Am.  Dec.  667.  "Any  charge  of  dishonesty  against  an  individual  in 
connection  with  his  business,  whereby  his  character  in  such  business 
may  be  injuriously  affected,  is  actionable.  If  spoken  of  him  individ- 
ually, and  not  in  connection  with  his  office  or  business,  these  words 
will  not  be  actionable."  Fowles  v.  Bowen,  30  N.  Y.  20,  24.  So,  also, 
it  is  necessar)'  that  the  complaint,  where  the  cause  of  action  is  of  this 
character,  shall  show  that  the  plaintiff  at  the  time  of  the  alleged  slander 
was  engaged  in  the  office  or  business  which  he  claims  was  injuriously 
affected  by  the  utterance  of  the  defamatory  words.  "Where  an  action 
is  brought  for  words  (not  actionable  in  themselves)  spoken  of  a  person 
in  a  particular  calling,  or  profession,  or  employment,  it  must  appear 
that  he  followed  such  profession  or  employment  when  the  words  were 
spoken."    Forward  v.  Adams,  7  Wend.  204,  208. 

As  to  the  sixth  cause  of  acticwi,  it  seems  to  me  clear  that  the  de- 
famatory words  therein  alleged  to  have  been  spoken  by  the  defendant 
concerning  the  plaintiff  cannot,  in  any  view,  be  regarded  as  actionable 
per  se ;  and  there  is  no  averment  that  they  were  uttered  in  reference 
to  the  plaintiff's  calling,  or  that  they  affected  him  in  his  business  char- 
acter. 

I  think  the  demurrer  should  have  been  sustained  as  to  both  causes  of 
action. 

Interlocutory  Judgment  reversed,  and  demurrer  sustained,  with  costs.  All 
concur. 
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In  re  CTTLLINAN,  State  Ciom'r  of  EzcUWk 
(Supreme  Court,  Appellate  Dirision,  Second  Department    April  15, 1001) 

1.  liiQUOB  Tax  Ckbtificatii— Cawokliation— Hotei^— What  Cowstitutks. 

Laws  1897,  p.  234,  c.  812,  i  31,  cL  '%"  authorizea  a  bolder  of  a  liquor 
tax  certificate  who  Is  the  keeper  of  a  hotel  to  sell  liquor  on  Sunday,  eta, 
to  his  ^ests,  with  their  meals,  or  In  their  rooms,  and  defines  a  hotel  as 
a  building  regularly  used  and  kept  open  for  the  feeding  and  lodging  of 
guests,  where  all  proper  persons  are  received,  etc.,  the  building  to  con- 
tain at  least  10  bedrooms,  a  dining  room  with  at  least  300  square  fe<4 
of  floor  area  and  a  kitchen  sufficient  to  provide  bona  fide  meals  for  20 
guests  at  once.  Held,  that  a  bouse  having  24  bedrooms,  with  a  dining 
room  containing  the  required  amount  of  space,  and  with  adequate  kitctien 
facilities,  and  harboring  between  30  and  40  people,  was  a  "hotel"  within 
the  meaning  of  the  statute 

2.  Same— Keeping  Barbooh  Open  oh  Suroat. 

Laws  1897,  p.  233,  a  812,  i  81,  cl.  "g,"  forbids  the  holder  of  a  Uqaor  li- 
cense to  have  open  or  unlocked  during  Sunday  any  door  or  entrance  from 
a  street,  hallway,  room,  or  adjoining  premises  to  the  room  where  any 
liquors  are  sold,  except  when  necessary  for  the  passage  of  himself  or  serv- 
ants, etc.,  for  purposes  not  forbidden  by  the  act ;  and  also  forbids  him  to 
admit  to  such  rooms  any  other  person  during  Sunday.  Beld,  that  a  bar 
in  a  pavilion,  partitioned  off  from  the  rest  of  the  pavilion  on  Sundays 
by  a  wood  and  glass  structure  which  fully  exposed  it  to  view,  but  cut  it 
off  entirely  except  for  a  doorway  for  the  use  of  servants,  did  not  raider 
keeping  the  pavilion  open  on  Sunday  a  violation  of  the  statute^ 

8.  Sake— SutviHo  Liquors  with  Meals— Ooon  Faith. 

Laws  1897,  p.  234,  a  312,  {  31,  cl.  "k,"  provides  that  the  keeper  of  a 
hotel,  being  the  holder  of  a  liquor  tax  certificate,  may  sell  liquor  on  Sun- 
day to  his  guests  with  their  meals,  and  defines  a  guest  as  including  one 
who,  during  the  hours  when  meals  are  regularly  served,  resorts  to  the  hotel 
for  the  purpose  of  obtaining,  and  actually  orders  and  obtains,  at  snch 
time,  in  good  faith,  a  meal  therein.  Two  special  agents  of  the  state  excise 
department  visited  a  hotel  on  Sunday  and  ordered  whisky.  They  were 
informed  they  could  not  be  served  unless  they  ordered  something  to  eat, 
but  said  they  did  not  want  anything  to  eat.  They  ordered  two  sandwiches, 
saying  that  they  were  not  obliged  to  eat  them,  and  they  did  not  in  fact 
touch  them,  though  they  were  placed  on  the  table.  Held  not  to  constitate 
the  serving  of  a  meal  in  good  faith,  so  as  to  render  the  agents  guests  of 
the  hotel  and  justify  the  sale  of  liquor  to  them. 

Appeal  from  Special  Term,  Kings  County. 

Proceedings  by  Patrick  W.  Cullinan,  as  state  commissioner  of  ex- 
cise, to  revoke  and  cancel  a  liquor  tax  certificate  issued  to  Axel  J. 
Young.  From  an  order  revoking  and  canceling  the  certificate  (83  N. 
Y.  Supp.  581),  Young  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

E.  B.  Barnum,  for  appellant 
William  E.  Schenck,  for  respondent 

WOODWARD,  J.  The  petitioner  in  this  proceeding  alleges  a  vio- 
lation of  clause  "a"  of  section  31  of  the  liquor  tax  law  (Laws  1897,  p. 
233,  c.  312),  which  relates  to  the  selling  of  liquor  <xi  Sunday,  or  before 
5  o'clock  in  the  morning  of  Monday;  and  it  is  alleged  that  the  re- 
spondent was  guilty  of  a  violation  of  clause  "g"  of  the  same  section, 
which  prdiibits  having  open  or  unlocked,  during  the  hours  vihea  the 
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sale  of  liquors  is  forbidden,  any  door  or  entrance  to  the  room  or  rooms 
where  liquors  are  sold,  etc.  The  liquor  tax  certificate  involved  in 
this  proceeding  has  been  revoked,  and  the  order  accomplishing  this  ob- 
ject is  before  us  for  review. 

The  respondent's  answer  alleges  that  he  was  conducting  a  hotel,  and 
claims  the  privileges  accorded  by  section  3J  6f  the  statute,  and  we  are 
clearly  of  the  opinion  that  he  established  the  fact  that  he  was  running 
a  hotel  within  the  meaning  of  the  law.  The  evidence  was  uncontra- 
dicted that  the  respondent  had  a  house  at  Coney  Island  with  24  bed- 
rooms ;  that  he  had  a  kitchen  adequate  to  provide  for  the  feeding  of 
his  guests,  and  at  the  time  oi  the  alleged  violations  of  the  law  he  was 
actually  harboring  between  30  and  40  people,  and  that  his  dining 
room  contained  the  required  amount  of  space.  It  appears  that  this  ho- 
tel fronted  upon  Kensington  Walk,  Coney  Island,  and  that  the  en- 
trance to  the  hotel  proper  was  through  a  pavilion  fitted  with  folding 
doors  which  were  thrown  open  during  business  hours,  so  that  from 
the  walk  the  place  presented  the  appearance  of  an  indosure  fitted  up 
with  tables,  etc.,  after  the  manner  of  popular  resorts,  the  front  of  this 
inclosure  being  wide  open  to  the  street.  In  one  comer  of  this  pavilion, 
which  appears  to  have  been  about  40  by  50  feet  in  dimension,  was  a 
bar,  which,  on  Sundays,  was  partitioned  off  from  the  pavilion  by  a 
wood  and  glass  partition,  so  that,  while  the  bar  was  fully  exposed,  it 
was  in  fact  cut  off  entirely  from  the  pavilion,  except  for  a  doorway 
for  the  use  of  the  servants  of  the  relator ;  and  we  are  of  opinion  that, 
acting  in  good  faith,  it  was  not  a  violation  of  the  law  to  have  this 
pavilion  open  on  Sunday  for  the  accommodation  of  the  patrons  of  this 
place.  The  bar  was  partitioned  off  from  this  room,  and,  while  this 
partition  was  removed  during  the  week,  so  that  the  bar  stood  in  the 
pavilion,  we  do  not  think,  under  the  circumstances  disclosed,  that  the 
entire  roran  was  necessarily  dedicated  as  a  barroom,  or  that  any  pur- 
pose of  the  liquor  tax  law  was  defeated  by  permitting  this  partitioning 
of  the  pavilion  on  Sunday,  so  that  lunches,  light  drinks,  etc.,  might  be 
sold  to  the  visitors  at  the  beach. 

A  more  serious  question  is  presented,  however,  by  the  alleged  viola- 
tion of  clause  "a"  of  section  31  of  the  liquor  tax  law.  Two  special 
agents  of  the  state  excise  department  visited  the  respondent's  place  on 
Sunda]^,  the  31st  day  of  August,  1902,  and  took  a  seat  at  one  of  the 
tables  in  this  pavilion,  and  ordered  two  drinks  of  whisky.  There  is 
some  conflict  in  the  evidence  as  to  the  details  surrounding  the  delivery 
of  the  whisky,  but  there  is  no  dispute  that  the  special  agents  did  order 
whisky,  and  that  it  was  delivered  to  them,  and  that  it  was  paid  for 
and  drank  upon  the  premises.  The  respondent  claims  that  he  was 
withm  the  law,  however,  because  there  were  two  sandwiches  served 
with  the  whisky,  which  sandwiches  were  ordered  and  paid  for  by  the 
special  agents.  There  can  be  no  reasonable  doubt  that  under  some 
circumstances  a  sandwich  and  a  drink  of  whisky  or  other  beverage 
constitute  a  meal,  under  our  modem  Bohemian  system  of  living.  Many 
men  in  clubs,  at  restaurants,  and  elsewhere  confine  their  eating  at  cer- 
tain periods  of  the  day  to  a  single  dish — to  a  bowl  of  soup,  to  a  plate 
of  beans,  or  a  sandwich — and  there  is  no  particular  kind  or  quantity 
:f  food  which  the  law  demands  for  a  meal,  so  far  as  we  have  been 
able  to  discover;  it  all  depending  upon  the  person  to  be  served  and 
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the  condition  of  his  appetite.  Section  31,  cl.  "k,"  of  the  liquor  tax  law 
(Laws  1897,  p.  234,  c.  312),  provides  that  the  keeper  of  a  hotel  "may 
sell  li(^uor  to  the  guests  of  such  hotel,  *  *  *  with  their  meals,  or 
in  their  rooms  therein,  *  *  *  but  not  in  the  barroom  or  other 
room  of  such  hotel,"  and,  as  we  have  already  suggested,  the  pavilion 
in  front  of  the  respondent's  hotel,  as  it  existed  at  the  time  of  this  alleged 
violation,  was  not  the  barroom  or  other  similar  room  of  such  hotel. 
The  statute  also  provides  that  a  person  is  a  guest  of  the  hotel,  within 
the  meaning  of  the  law,  "who,  during  the  hours  when  meals  are  regu- 
larly served  therein,  resorts  to  the  hotel  for  the  purpose  of  obtaining, 
and  actually  orders  and  obtains,  at  such  time,  in  good  faith,  a  meal 
therein."  We  apprehend,  under'  the  liberal  construction  to  which  a 
revenue  measure  is  entitled,  and  considering  the  forfeiture  which  is 
worked  by  a  violation  of  the  provisions  of  the  statute,  it  is  not  the 
duty  of  the  respondent  to  inquire  diligently  into  the  motives  which 
actuate  those  who  frequent  his  premises.  He  has  a  right,  in  the  ab- 
sence of  knowledge  to  the  contrary,  to  assume  that  one  who  comes  into 
his  place  and  orders  a  sandwich  or  any  other  article  of  food  does  so 
because  he  desires  the  nourishment  which  it  affords ;  and,  if  a  single 
sandwich  satisfies  the  desires  of  the  person,  it  constitutes  a  meal,  and 
the  keeper  of  a  hotel  has  the  right  to  serve  liquors  to  him  with  such 
meal. 

The  difficulty  on  this  appeal  is  that  the  evidence  is  conclusive  that  the 
special  agents  of  the  excise  department  entered  this  pavilion  and  or- 
dered whisky  primarily;  that  they  were  subsequently  told  that  they 
could  not  be  served  unless  they  ordered  something  to  eat;  that  they 
distinctly  told  the  waiter,  in  the  hearing  of  the  bartender,  the  respond- 
ent's wife,  and  another  witness,  called  by  the  respondent,  that  they  did 
not  want  anything  to  eat,  as  they  had  just  been  to  dinner,  and  that  they 
ordered  two  sandwiches,  saying  at  the  time  that  they  were  not  obliged 
to  eat  them,  and  that,  although  the  same  were  placed  upon  the  table, 
they  did  not  touch  them.  The  respondent's  wife,  who  was  present  for 
the  purpose  of  making  sandwiches,  etc.,  testifies  to  these  facts.  The 
waiter  who  served  them,  the  bartender  who  overheard  the  conversa- 
tion, and  another  friendly  witness  all  concur  in  what  was  said,  so  that 
there  was  no  possibility  that  these  sandwiches  were  served  in  good 
faith  as  a  meal ;  and,  if  they  were  not,  the  special  agents  never  became 
the  guests  of  the  respondent  under  the  provisions  of  the  statute,  and 
the  sale  of  whisky  to  them  was  a  clear  violation  of  the  law.  Matter 
of  Schuyler,  63  App.  Div.  206,  210,  71  N.  Y.  Supp.  437. 

This  court  has  refused  to  give  a  technical  construction  to  the  pro- 
visions of  this  act.  We  have  held  that  the  violation  should  be  of  the 
spirit,  rather  than  the  letter,  of  the  act,  to  justify  the  harsh  penalty  of 
forfeiture  of  expensive  certificates  and  the  sacrifice  of  business  rights. 
Matter  of  Cullinan,  75  App.  Div.  301,  303,  78  N.  Y.  Supp.  118,  and 
authorities  there  cited.  But  when  the  respondent's  own  witnesses  and 
servants  testify  to  a  state  of  facts  which  entirely  negatives  the  idea  that 
the  sandwiches  were  served  in  good  faith  as  a  meal,  there  is  no  room 
for  construction,  and  the  law  must  take  its  course. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Order  affirmed,  with  f  10  costs  and  disbursements.    All  concur. 
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HUBER  et  al.  v.  CASE  et  aL 
(Supreme  Cotirt,  Appellate  Division.  Second  Department    April  15,  1904.) 

1.  WiLi«— Reai.  Estate— Poweb  of  Sale— Pebfobmance. 

A  deed  executed  by  the  widow,  surviving  children,  and  executors  of  a 
deceased  partner,  conveying  decedent's  Interest  In  certain  real  estate  held 
by  the  partners  in  common  to  the  surviving  partner  In  consideration  of  his 
conveying  to  decedent's  sons  shares  in  the  real  estate  which  had  been  set 
oft  to  them  in  the  division,  was  not  an  exercise  of  a  power  of  sale  con- 
tained In  decedent's  will,  authorizing  his  executors  to  sell  his  real  estate 
"either  for  cash  or  part  on  bond  and  mortgage,  as  they  might  deem  ad- 
visable." 

2.  Same— Rights  of  Heibs. 

Where,  by  the  terms  of  the  will  of  a  deceased  partner,  bis  executors 
were  directed  to  divide  the  estate  into  three  equal  shares,  to  pay  the 
widow  during  life  in  lieu  of  dower  the  Income  of  one  share,  the  prin- 
cipal on  her  death  to  be  equally  divided  among  his  children,  "the  issue 
of  any  deceased  child  or  children  to  take  the  share  which  his,  her,  or  their 
parent  would  have  been  entitled  to  if  living,"  a  conveyance  by  the  widow, 
the  executors,  and  decedent's  then  surviving  children  of  real  estate  which 
deceased  held  in  common  witli  his  surviving  partner,  to  such  partner,  did 
not  operate  to  convey  a  fee,  since  it  could  not  dispose  of  the  future  rights 
of  issue  of  the  testator's  children,  in  whom  Interests  might  vest  at  the 
death  of  the  widow  after  the  death  during  her  lifetime  of  their  parent 
8.  Pabtnership  Real  Estate — Convebsion. 

In  the  absence  of  an  agreement  between  partners  to  the  contrail,  part- 
nership real  estate  is  to  be  deemed  changed  Into  personalty  in  equity  only 
to  the  extent  necessary  for  the  purposes  of  partnership  equities,  and  its 
general  character  as  realty  continues  between  the  partners  and  between 
a  surviving  partner  and  the  real  and  personal  representatives  of  a  de- 
ceased partner,  except  that  each  share  is  impressed  with  an  Implied  trust 
for  the  performance  of  partnerstiip  obligations. 

4.  Same— Declabations. 

Where  the  will  of  a  deceased  partner  devised  partnership  real  estate, 
as  realty.  In  the  absence  of  an  adjudication  that  certain  of  such  realty 
conveyed  by  testator's  representatives  had  been  converted  into  personalty, 
recorded  declarations  that  such  real  estate  had  been  purchased  with  part- 
nership funds,  and  was  treated  by  both  partners  as  personalty,  was  not 
competent  proof  of  such  fact  as  against  subsequent  claimants  thereof 
under  the  will. 

5.  Same— JcDiciAL  Sales— Title. 

A  purchaser  of  real  estate  under  mortgage  foreclosure  will  not  be  com- 
pelled to  perform  where  the  title  depends  on  questions  of  fact  which  must 
be  proved  by  parol  evidence. 

Appeal  from  Special  Term,  Kings  County. 

Suit  b}'  Helen  Huber  and  others,  as  executors  of  the  estate  of  Otto 
Huber,  deceased,  against  Franklin  B.  Case,  Jr.,  and  others.  From  an 
order  denying  a  motion  to  vacate  an  order  granting  the  motion  of 
William  H.  D'Esterre  to  be  relieved  from  his  purchase  of  certain  prem- 
ises sold  under  mortgage  foreclosure,  plaintiffs  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Hugo  Hirsh,  for  appellants. 

James  P.  Judge,  for  respondent. 

HIRSCHBERG,  P.  J.  By  the  order  appealed  from  the  court  re- 
fused to  vacate  a  prior  order  granted  in  this  action,  by  which  tlie  pur- 
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chaser  at  a  sale  of  real  estate  had  under  a  judgment  of  foreclosure  is 
relieved  ircrm  his  purchase  for  the  reason  that  the  title  to  the  premises 
is  not  regarded  as  good  and  marketable.  The  property  was  conveyed 
by  deed  to  Cornelius  C.  Poillon  and  Richard  Poillon  as  tenants  in  com- 
mon on  April  4,  1870.  Cornelius  C.  Poillon  died  on  July  11,  1881, 
leaving  a  widow  and  five  children,  and  leaving  a  will,  by  which  his  ex- 
ecutors were  given  a  power  of  sale  of  his  real  and  personal*  estate, 
"either  for  cash,  or  part  on  bond  and  mortgage,  as  they  may,  in  their 
discretion,  deem  advisable."  The  will  was  admitted  to  probate  July 
28,  1881.  By  the  terms  of  the  will  the  executors  were  directed  to  di- 
vide the  estate  into  three  equal  shares,  to  pay  to  the  widow  during  life 
in  lieu  of  dower  the  income  of  one  of  the  shares,  the  principal  of  such 
share  being  devised  and  bequeathed  upon  her  death  to  his  children,  to 
be  divided  equally  among  them,  "the  issue  of  any  deceased  child  or. 
children  to  take  the  share  which  his,  her,  or  their  parent  would  have 
been  entitled  to  if  living."  On  February  i,  1882,  the  widow  of  Cor- 
nelius C.  Poillon,  his  then  surviving  children,  and  the  executors  ex- 
ecuted and  delivered  to  Richard  Poillon  a  deed  which  recites  that 
"whereas,  the  said  Cornelius  Poillon  (lately  deceased),  and  the  said 
Richard  Poillon,  party  hereto  of  the  fourth  part,  were  heretofore  in 
the  lifetime  of  the  said  Cornelius  seised  as  tenants  in  commcm  of  the 
real  e^te  hereinafter  described,  with  other  prc^rty,  and  the  parties 
hereto  have  arranged  a  division  of  all  said  real  estate  held  in  common, 
whereby  the  property  hereinafter  described  belonging  to  the  said  party 
of  the  fourth  part  and  the  said  party  of  the  first  part  accepts  the  pro- 
vision made  for  her  by  the  will  of  said  Cornelius  Poillon,  deceased,  in 
lieu  of  her  dower  in  his  real  estate,"  and  in  consideration  thereof,  and 
of  the  conveyance  by  Richard  Poillon  to  the  sons  of  the  deceased  of 
the  shares  in  the  real  estate  which  had  been  set  off  to  them  in  the  divi- 
sion, grants  and  conveys  to  him  the  premises  in  question.  Richard 
Poillon  died  on  July  14,  1891,  but  the  widow  of  Cornelius  C.  is  still 
living. 

The  title  of  the  purchaser  would  apparently  depend  upon  the  suffi- 
ciency of  this  deed  to  convey  in  fee  the  interest  of  the  decedent  and 
his  heirs.  It  cannot  be  regarded  as  a  proper  exercise  of  the  power  of 
sale  conferred  by  the  will,  for  no  sale  has  taken  place  within  the  mean- 
ing and  intent  of  that  provision,  and  as  a  conveyance  of  the  interests 
of  the  heirs  it  is  subject  to  the  obvious  objection  that  it  cannot  dispose 
of  the  future  rights  of  issue  of  the  testator's  children  in  whom  interests 
may  vest  at  the  death  of  the  widow  after  the  death  during  her  lifetime 
of  their  parent.  The  shares  of  the  children,  even  if  vested,  are  still 
subject  to  be  divested  on  the  contingency  suggested.  Lyons  v.  Os- 
trander,  167  N.  Y.  135,  60  N.  E.  334.  The  plaintiffs  meet  the  objec- 
tion by  the  assertion  that  the  real  estate  in  question  is  partnership 
property,  having  been  purchased  with  partnership  funds  by  Cornelius 
C.  Poillon  and  Richard  Poillon,  as  members  of  the  firm  of  C.  &  R. 
Poillon,  and  consequently  is  to  be  treated  as  personal  estate.  This  as- 
sertion was  contained  in  an  affidavit  made  by  one  of  the  executors  of 
the  deceased  on  the  motion  made  by  the  purchaser  to  be  relieved  of 
his  purchase,  and  after  the  order  was  made  granting  such  relief  formal 
declarations  to  the  effect  that  the  property  was  partnership  property 
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were  executed,  acknowledged,  and  recorded  by  the  surviving  executor 
of  Richard  Poillon  and  the  widow,  executors,  and  surviving  children 
of  Cornelius  C.  Poillon ;  and  thereupon  the  motion  to  vacate  the  prior 
order  was  made,  which  second  motion  resulted  in  the  order  appealed 
from. 

In  the  absence  of  an  agreement,  express  or  implied,  between  the 
partners  to  the  contrary,  partnership  real  estate  is  to  be  deemed  in 
equity  as  changed  into  personalty  only  to  the  extent  necessary  for  the 
purposes  of  partnership  equities;  and  its  general  character  as  realty 
continues  with  all  the  incidents  of  that  species  of  property  between  the 
partners  themselves,  and  also  between  a  surviving  partner  and  the  real 
and  personal  representatives  of  a  deceased  partner,  except  that  each 
share  is  impressed  with  an  implied  trust  for  the  performance  of  part- 
nership obligations.  Darrow  v.  Calkins,  154  N.  Y.  503,  49  N.  E.  61, 
48  L.  R.  A.  299,  61  Am.  St.  Rep.  637.  Assuming,  however,  that  the 
affidavit  and  declarations  referred  to  tend  to  establish  an  "out  and  out" 
conversion  of  the  realty  into  personalty,  there  is  no  adjudication  to 
that  effect  which  would  be  binding  upon  a  future  claimant  under  the 
will  of  Cornelius  C.  Poillon.  The  declarations  referred  to  would  not 
be  competent  evidence  against  such  claimant.  Hutchins  v.  Hutchins, 
98  N.  Y.  56;  Williams  v.  Williams,  142  N.  Y.  156,  36  N.  E.  1053. 
The  purchaser  or  his  grantees  would  be  conpelled  to  resort  to  parol 
proof  in  the  defense  of  their  title  if  assailed,  and  it  is  settled  that  when 
the  title  to  real  property  depends  upon  questions  of  fact,  and  resort 
must  be  had  to  parol  evidence,  a  purchaser  will  not  be  compelled  to 
perform  his  contract.  Irving  v.  Campbell,  121  N.  Y.  353,  24  N.  E. 
821.  8  L.  R.  A.  620;  Holly  v.  Hirsch,  135  N.  Y.  590,  32  N.  E.  709; 
Heller  v.  Cohen,  154  N.  Y.  299,  48  N.  E.  527.  The  order  should  be 
affirmed. 

Order  affirmed,  wltb  $10  coBts  and  disbursements.    All  concur. 


BLANCHARD  T.  ARCHER  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    April  16, 1004) 

1.  Contract  fob  Sale  of  Real  Estate— Time  ab  Essence — Constkuction. 

A  contract  for  the  sale  of  realty  recited  that  it  should  be  binding  and 
In  full  force  and  effect  up  to  and  including  a  certain  date,  "after  which 
date  the  same  shall  terminate  and  become  void  and  of  no  effect  whatso- 
ever." .  Before  this  date  it  was  accepted  in  writing  by  the  proposed  grantee, 
but  nothing  further  was  done  by  him.  Held,  that  his  assi^ee  was  not 
entitled  to  specific  performance,  time  being  of  the  essence  of  the  contract 
Z.  8Jki£  OF  Rkaltt— Coktbact  bt  Agent— Aoent'b  SeaI/— Birdino  Effect  on 
Pbincipal. 

An  owner  of  real  estate  is  not  bound  by  a  contract  for  Its  sale  made  by 
an  agent  individually  and  under  his  own  seaL 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Minnie  A.  Blanchard  against  Gordon  B.  Archer,  Emma 
E.  Stewart,  Laura  W.  Wilson,  and  others,  and  William  C.  Johnson. 
From  an  interlocutory  judgment  in  favor  of  defendant  Johnson,  de- 
fendants Archer,  Stewart,  and  Wilson  appeal.     Reversed. 

Y  2.  See  Principal  and  Agent  vol.  40,  Cent.  Dig.  {  433. 
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Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JEXKS, 
WOODWARD,  and  HOOKER,  JJ. 

William  B.  Tullis,  for  appellants. 

Robert  W.  Cromley,  for  respondent  Blanchard. 

Ambrose  G.  Todd,  for  respondent  Johnson. 

JENKS,  J.  The  action  is  in  partition.  The  defendant  Johnson 
pleaded  that  he  was  entitled  to  a  conveyance  of  the  interests  of  other 
defendants  perforce  of  a  contract  made  prior  to  the  institution  of 
this  action.  He  had  sued  for  a  specific  performance,  but,  as  this  ac- 
tion was  reached  for  trial  first,  the  issue  of  specific  performance  was 
tried,  pursuant  to  stipulation,  in  this  action.  The  court  found  for 
a  specific  performance,  and  certain  of  the  defendants  appeal  from 
the  part  of  the  interlocutory  judgment  that  adjudges  it. 

The  defendant  Johnson  read  in  evidence  this  paper  executed  by 
the  said  defendants,  owners  of  the  realty : 

"This  agreement  made  this  19th  day  of  November,  1902,  by  and  between 
Phoplje  M.  Archer,  George  P.  Archer,  Gordon  B.  Archer,  Ella  M.  Taylor. 
L.tura  M.  Wlliion  and  Emma  Stewart,  parties  of  the  first  part,  and  Charles 
Field  Griffen,  party  of  the  second  part,  witnesseth  that  for  and  In  consider- 
ation of  the  sum  of  One  ($1)  Dollar,  to  them  and  each  of  them  In  hand  paid 
by  the  party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged, 
and  other  good  nnd  valuable  consideration  to  them  thereunto  moving,  the 
parties  of  the  first  part  Jointly  and  severally  hereby  agree  to  sell  and  convey 
uuto  the  party  of  the  second  part,  or  his  assigns,  all  that  certain  farm  of 
laud,  Icnown  as  the  Archer  Farm,  situate,  lying  and  being  in  the  Town  of 
Harilson,  County  of  Westchester  and  State  of  New  York,  bounded  and  de- 
scribed as  follows:  On  the  North  by  North  Street;  on  the  east  by  land  now 
or  late  belonging  to  the  Matthew's  estate;  on  the  south  by  laud  of  William 
Havlland  and  Henry  Seymour,  and  on  the  West  by  the  Mamuroneck  River: 
for  the  sum  of  Thirty-two  Thousand  ($32.0(J0)  Dollars  It  is  hereby  understfKxl 
and  agreed  that  this  contract  shall  be  binding  and  in  full  force  and  effect 
up  to  and  including  the  27  of  November,  1902,  at  after  which  date  the  same 
shall  terminate  nnd  become  void  and  of  no  effect  whatsoever.  Witness  our 
hands  and  seals  the  day  and  year  first  above  written." 

He  also  read  in  evidence  this  letter,  signed  by  the  said  Charles 
Field  Griffen,  and  sent  by  him  to  the  person  addressed — Mr.  Taylor — 
who  was  an  attorney  intrusted  with  the  negotiations : 

"Not.  26th,  1902. 
"Ben.lamin  Irving  Taylor  Esq.,  Port  Chester,  New  York,  Attorney  for  George 
P.  Archer,  Ella  M.  Tnylor,  Phebe  M.  Archer,  Laura  W.  Wilson,  Emma  E. 
Stewart  nnd  Gordon  B.  Archer — Dear  Sir :  Ueferring  to  the  agreement  made 
on  the  19th  Inst,  between  the  above  named  parties  and  myself,  I  hereby 
notify  you  of  my  acceptance  of  the  proposition  stated  in  said  instrament. 
namely,  to  purchase  the  property  known  as  the  Archer  Farm,  containing 
ninety-seven  acres,  more  or  less,  for  the  siim  of  Thirty-two  Thousand  Dollars. 
I  would  thank  you  to  send  me  the  deed  of  the  property,  together  with  any  title 
papers  you  may  have  so  that  a  contract  may  be  prepared  accordingly.'* 

The  learned  Special  Term  decided  that  the  execution  and  delivery 
of  the  instrument  dated  November  20,  1902,  and  the  execution  and 
delivery  prior  to  November  27,  1902,  of  the  instrument  dated  No- 
vember 26,  1902,  and  signed  by  Mr.  GriiTen,  constituted  a  contract, 
and  that  the  said  Griffen  and  his  assignee,  Johnson,  "having  within 
a  reasonable  time  thereafter  been  ready  to  fulfill  said  contract,"  spe- 
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cific  performance  should  be  decreed.  The  plea  that,  notwithstand- 
ing the  expiry  of  the  fixed  period  of  a  contract,  a  party  thereto  has 
a  reasonable  time  thereafter  to  perform  his  part,  necessarily  nega- 
tives the  proposition  that  time  was  the  essence  of  the  contract. 
Johnson  does  not  pretend  that  his  assignor  did  aught  but  send  this 
letter  of  acceptance  within  the  fixed  period,  determined  by  the  date, 
November  27,  1902.  There  is  strong  indication  that  Griflfen  did  not 
regard  this  ^writing,  coupled  with  his  letter  of  acceptance,  as  the 
contract,  inasmuch  as  after  his  letter  a  more  formal  and  definite  con- 
tract was  drawn  up  between  Taylor  and  Griffen.  But  neither  Grif- 
ren  nor  his  assignee  can  declare  upon  that  contract,  for  reasons 
which  I  shall  hereafter  set  forth.  Assuming,  then,  that  the  minds 
of  the  parties  met,  the  question  is  whether  time  is  of  the  essence  of 
the  contract,  in  the  light  of  the  clause : 

"It  Is  hereby  anderstood  and  agreed  that  this  contract  shall  be  binding  and 
in  full  force  and  effect  up  to  and  Including  the  27  of  November,  1902,  at  after 
which  date  the  same  shall  terminate  and  become  void  and  of  no 'effect  what- 
soever." 

It  is  to  be  noted  that  this  provision  is  not  limited  to  the  perform- 
ance of  a  detail  of  the  agreement,  but  expressly  refers  to  the  very 
life  of  the  contract  itself.  Short  of  the  express  provision  that  "time 
shall  be  of  the  essence  of  this  contract,"  words  of  more  positive  or 
explicit  limitation  are  far  to  seek. 

Fry  on  Specific  Performance  says : 

"Time  Is  originally  of  the  essence  of  the  contract,  In  the  view  of  the  court 
of  equity,  whenever  It  appears  to  have  been  part  of  the  real  intention  of  the 
parties  that  it  should  be  so,  and  not  to  have  been  inserted  as  a  merely  formal 
part  of  the  contract.  As  this  intention  may  either  be  separately  expressed, 
or  may  be  Implied  from  the  nature  or  structure  of  the  contract,  it  follows 
that  time  may  be  originally  of  the  essence  of  the  contract,  as  to  any  one  or 
more  of  Its  terms,  either  by  virtue  of  an  express  condition  In  the  contract 
itself  making  it  so,  or  by  reason  of  its  being  implied."    Section  1045. 

The  learned  writer  notes  the  oft-quoted  language  of  Alderson,  B., 
in  Hipwell  v.  Knight,  i  Y.  &  C.  415: 

"I  do  not  see,  therefore,  why,  if  the  parties  choose  even  arbitrarily  to  stip- 
ulnte.  provided  both  of  them  Intend  to  do  so.  for  a  particular  thing  to  be  done 
at  a  particular  time,  such  a  stipulation  should  not  be  carried  literally  into  effect 
in  a  court  of  equity.  That  Is  the  real  contract  The  parties  had  a  right  to 
m.tke  it.  Why,  then,  should  a  court  of  equity  interfere,  to  malce  a  new  con- 
tract which  the  parties  have  not  made?"    B^ry,  supra,  note,  p.  513, 

Prof.  Pomeroy,  in  his  work  on  Specific  Performance  (section  390), 

says : 

"It  la  now  thoroughly  established  that  the  intention  of  the  parties  must 
govern,  and  If  the  iutentlon  clearly  and  unequivocally  appears  from  the  con- 
tract, tiy  means  of  some  express  stipulation,  that  time  shall  be  essential,  then 
the  time  of  completion  or  of  performance,  or  of  complying  with  the  terms, 
will  be  regarded  as  essential  In  equity  as  much  as  at  law." 

He  cites  many  cases  in  the  notes. 

The  opinion  of  Kent,  C,  in  Benedict  v.  Lynch,  i  Johns.  Ch.  370, 
7  Am-  Dec.  484,  is  a  most  thorough  and  exhaustive  discussion  of 
the  doctrine.  See,  too,  \\'ells  v.  Smith,  2  Ed.  Ch.  78,  affirmed  in  7 
Paige,  22,  31  Am.  Dec.  274. 
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In  Merchants'  Bank  v.  Thomson,  55  N.  Y.  7,  12,  the  court  say: 

"Doubtless  the  later  tendency  of  courts  of  equitable  jurisdiction  Is  to  bold 
tbat  time  Is  material,  and  Is  In  many  cases  ot  tbe  essence  ot  the  contract" 

See,  too.  Codding  v.  Wamsley,  i  Hun,  585,  affirmed  in  60  N.  Y. 
644. 

In  Schmidt  v.  Reed,  132  N.  Y.  108,  30  N.  E.  373,  the  court  say: 

"The  parties  to  a  contract  may,  by  Its  terms,  make  the  time  of  performance 
essentially  Important,  and  Its  observance  In  tbat  respect  requisite  to  relief. 
Benedict  v.  Lynch,  1  Johns.  Ch.  370  [7  Am.  Dec.  4&11." 

See,  too.  Waterman  on  Specific  Performance,  §§  436,  461,  citing 
many  cases;  Phelps  v.  I.  C.  R.  R.  Co.,  63  111.  468;  FuUerton  v.  Mc- 
Laughlin, 70  Hun,  568,  24  N.  Y.  Supp.  280;  Westerman  v.  Means, 
12  Pa.  97:  Mason  v.  Payne,  47  Mo.  517. 

Bispham,  in  his  Principles  of  Equity  (6th  Ed.)  514,  says: 

"A  court  of  equity  wUl  relieve  against  delay  and  enforce  spedflc  perform- 
ance notwithstanding  a  failure  to  keep  the  dates  assigned  by  the  contract, 
either  for  the  completion,  or  for  the  steps  toward  completion,  if  It  can  do 
'  Justice  between  the  parties,  and  If  there  Is  nothing  in  the  express  stipulations 
between  the  parties,  the  nature  of  the  property,  or  the  surrounding  circum- 
stances, which  would  make  it  Inequitable  to  interfere  with  and  modify  the 
legal  right  This  is  what  Is  meant  and  all  that  is  meant,  when  it  is  said 
that  in  equity  time  Is  not  of  the  essence  of  the  contract" 

This  language  is  also  quoted  in  Perkins'  notes  to  Sugden  on  Ven- 
dors, p.  260,  as  the  rule  enunciated  by  a  great  English  judge  (Cairns, 
L.  J.,  in  Tilley  v.  Thomas,  L.  R.  3  Ch.  Ap.  67). 

I  think  that  the  mere  acceptance  by  Griffen  prior  to  November 
27th  did  not  satisfy  the  terms  of  the  agreement.  Taylor,  the  attor- 
ney and  the  alleged  agent  who  drew  up  the  paper,  testifies  that  he 
sent  it  to  Mr.  Griffen  on  November  20th,  the  day  following  the  date 
thereof.  The  general  rule  is  that  time  runs  from  the  date,  and  not 
from  the  delivery,  unless,  owitig  to  delay  in  the  delivery,  the  execu- 
tion is  thereby  rendered  impossible.  Waterman  on  Specific  Per- 
formance, §  464,  citing  authorities;  Perkins'  Sugden  on  Vendors, 
258,  note,  citing  Goldsmith  v.  Guild,  10  Allen,  239.  It  is  not  sug- 
gested that  the  paper  was  unreasonably  delayed  in  transit.  I  think 
that  the  construction  of  the  agreement  is  that  neither  party  could 
insist  upon  a  performance  thereof  subsequent  to  November  27th. 

The  defendant  cannot  rely  upon  the  agreement  of  Taylor  made 
November  27,  1902.  It  is  not  contended  that  Taylor  was  an  owner. 
The  record  shows  that  the  agreement  was  Taylor's  agreement,  made 
under  his  seal.  The  owners  are  not  bound  thereby.  Even  though 
Taylor  was  their  agent,  this  could  not  be  shown  with  respect  to  stich 
agreement  under  seal.  Denike  v.  De  Graaf,  87  Hun,  61,  33  N.  Y. 
Supp.  1015,  affirmed  in  152  N.  Y.  650,  47  N.  E.  1106,  and  authorities 
cited ;  Story  on  Agency,  175-178. 

The  interlocutory  judgment,  in  so  far  as  appealed  from,  should  be 
reversed,  with  costs.    All  concur. 
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8UYDAM  V.  HEALX. 

(Snpreme  Ciotirt,  Appellate  Dirision,  Second  Department    April  15,  1904.) 

L  Bbokebs— Rbai,  Estate— Sale— CouinsBioKS. 

Where  a  real  estate  broker  was  employed  to  exchange  certain  property 
for  def«idant,  and  he  found  a  person  who  was  ready,  willing,  and  able  to 
perform  his  part  ot  the  agreement  on  the  terms  named  by  defendant,  the 
broker  thereby  earned  his  commission,  notwithstanding  defendant,  after 
first  agreeing  to  the  ezcliange,  subsequently  refused  to  complete  the  same. 

Appeal  from  Trial  Term. 

Action  by  Frank  W.  Suydam  against  James  B.  Healy.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial  on  the  minutes,  defendant  appeals.    Affirmed. 

M.  F.  McGoldrick,  for  appellant. 
W.  P.  Douglass,  for  respondent. 

PER  CURIAM.  The  plaintiff  was  a  real  estate  broker,  and  was 
concededly  employed  by  the  defendant  to  exchange  certain  property 
on  Fulton  street,  borough  of  Brooklyn,  for  other  property  in  the 
same  borough.  There  is  no  dispute  that  the  plaintiff  procured  a 
person  ready,  willing,  and  able  to  enter  into  an  agfreement  for  the 
exchange  of  property  upon  the  terms  dictated  by  the  defendant,  and 
the  only  conflict  of  evidence  of  any  importance  was  upon  the  ques- 
tion of  whether  the  defendant  was  willing  to  close  the  contract  after 
the  work  had  been  done.  If  it  were  material,  the  evidence  is  suffi- 
cient to  support  the  finding  of  the  jury ;  but,  as  we  look  at  the  case, 
the  plaintiff  had  earned  his  right  to  a  commission  when  he  had 
found  a  person  who  was  ready,  willing,  and  able  to  perform  his  part 
of  the  agreement  upon  the  terms  named  by  the  defendant.  If  there 
is  any  conflict  of  evidence  in  this  respect,  it  is  a  mere  quibble  as  to 
whether  the  defendant  had  agreed  to  all  of  the  details ;  both  prop- 
erties being  subject  to  mortgages,  which  the  case  appears  to  assume 
were  to  be  taken  care  of  by  the  purchasing  party  in  each  case.  The 
evidence  is,  however,  that  the  Fulton  street  property  was  to  be  ex- 
changed at  an  agreed  valuation  of  $50,000,  that  this  property  was 
mortgaged  for  $30,000,  and  that  the  property  offered  in  exchange 
consisted  of  30  lots,  valued  at  $500  to  $1,100  each,  to  which  was  to 
be  added  $5,000  in  cash.  These  30  lots  were  subject  to  a  mortgage 
of  $7,000,  so  that  it  appears  that  the  defendant  was  getting  about 
the  amount  agreed  upon  as  the  value  of  his  Fulton  street  property. 
The  evidence,  if  disputed,  is  sufficient  to  warrant  the  jury  in  finding 
that  he  agreed  to  this  exchange  after  looking  over  the  30  lots,  and 
the  fact  that  he  afterward  refused  to  enter  into  a  contract  of  ex- 
change does  .not  affect  the  plaintiff's  right  to  his  commission. 
Charles  v.  Cook,  88  App.  Div,  81-83,  84  N.  Y.  Supp.  867,  and  au- 
thorities there  cited. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

1[  1.  See  Brokers,  vol.  8,  Cent  Dig.  tf  81,  9^ 
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PARDIN6TON  T.  ABRAHAM  et  aL 
(Supreme  Court,  Appellate  DItIsIod,  Second  Department    April  15, 1904.) 

1.  Neoliqencb— DA.ROERO'nB  Pbemises— Dkfasthent  Stores— Swinoino  Doobs 

—Acts  of  Third  Persons. 

Where  plaintiff,  a  visitor  at  a  department  store,  was  Injured  by  being 
violently  struck  by  a  awinging  door  as  she  was  making  her  exit  therefrom, 
and  the  motion  of  the  door  at  the  time  plaintiff  was  hit  was  due  to  the 
act  of  another  visitor,  who  pushed  open  the  door  as  she  preceded  plaintiff 
from  the  store,  and  let  it  swing  back  on  plaintiff,  the  negligence,  if  any. 
was  that  of  a  third  person,  for  which  the  owners  of  the  store  were  not 
liable. 

2.  Sake— DAKOEROtrs  Affliances. 

Where  swinging  doors,  with  springs  of  greater  strength  than  those  at- 
tached to  doors  attached  to  defendants'  department  store,  by  which  plain- 
tiff was  Injured,  were  proved  to  be  in  use  in  numerous  like  establishments 
in  the  same  city,  and  there  was  no  proof  that  there  was  anything  about 
their  construction  or  operation  to  make  them  dangerous  to  customers  of 
the  store,  provided  they  were  used  with  ordinary  care,  the  construction, 
arrangement,  and  management  of  such  swinging  doors  was  not  negligent 

Woodward  and  Hooker,  JJ.,  dissenting. 

Appeal  frcwn  Special  Term,  Kings  County. 

Action  by  Eliza  C.  Pardington  against  Abraham  Abraham  and  oth- 
ers. From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  deny- 
ing defendants'  motion  for  a  new  trial,  they  appeal.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

George  Gordon  Battle,  for  appellants. 
George  G.  Reynolds,  for  respondent. 

WILLARD  BARTLETT,  J.  The  plaintiff  was  injured  by  being 
struck  by  a  swinging  door  as  she  was  coming  out  of  the  department 
store  of  the  defendants.  In  her  complaint  she  alleges  that,  "in  con- 
sequence of  the  negligent,  unsafe,  and  improper  construction,  arrange- 
ment, and  management  of  said  door,  and  of  the  springs  attached  there- 
to, said  door  swung  back  with  great  and  dangerous  force,  and  struck 
the  plaintiff  a  violent  blow  on  the  head  and  body."  She  testifies  that 
as  she  started  to  go  out  the  door  was  open,  and  just  as  she  reached 
the  sill,  a  woman  who  was  ahead  of  her  left  the  door,  and  it  flew  back 
and  knocked  her  down.  The  only  other  witness  who  testifies  to  ac- 
tually having  seen  the  accident  was  at  the  time  a  footman  in  the  serv- 
ice of  the  defendants.    He  describes  what  ^happened  as  follows : 

"At  the  time  that  she  was  struck,  neither  of  those  doors  was  fastened  back 
any  way.  They  were  both  swinging,  unless  in  the  warm  weather  they  would 
be  fastened  back.  I  saw  the  person  who  came  out  just  before  her.  She  was 
a  lady,  and  I  saw  her  push  the  door  in  full  force,  and  the  other  lady  that  was 
coming  out  back  she  was  like  turned  and  looking  at  something  In  the  show 
window  and  the  door  struck  Mrs.  Pardington." 

It  is  quite  apparent  from  all  the  testimony  concerning  the  occur- 
rence that  the  motion  of  the  door  at  the  time  it  hit  the  plaintiff  was 
due  to  the  action  of  some  other  visitor  to  the  store,  who  pushed  open 
the  door  and  let  it  swing  back  upon  the  plaintiff  just  as  she  reached  the 
threshold.    For  this  action  the  defendants  are  not  responsible.     Nor 
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does  it  seem  to  me  that  they  can  be  held  liable  for  negligence  on  the 
ground  that  the  construction  or  arrangement  or  management  of  the 
swinging  doors  was  improper  or  unsafe.  The  proof  showed  that 
similar  doors,  with  springs  of  the  same  or  greater  strength,  are  in  use 
at  numerous  like  establishments  in  the  borough  of  Brooklyn  and  the 
borough  of  Manhattan.  There  does  not  appear  to  be  anything  about 
their  construction  or  operation  to  make  them  dangerous  to  the  cus- 
tomers of  a  department  store,  provided  ordinary  and  reasonable  care 
is  exercised  in  their  use.  That  it  is  possible  to  use  them  so  as  to  injure 
others  is  demonstrated  by  this  very  accident;  but  carelessness  in  the 
use  of  any  form  of  door  may  inflict  injury  upon  one  who  happens  to 
be  sufficiently  near  it.  No  doubt  the  plaintiff  has  been  the  victim  of  a 
lamentable  accident;  but  it  is  attributable,  as  it  seems  to  me,  not  to 
any  fault  of  the  defendants,  but  rather  to  the  hasty  carelessness  of  a 
third  person,  over  whose  movements  and  conduct  they  had  no  control. 
In  my  opinion,  therefore,  the  plaintiff  has  failed  to  make  out  a  cause 
of  action,  and  the  defendants  are  entitled  to  a  reversal  of  the  judgment. 

Judgment  aiid  order  reveraed,  and  new  trial  granted,  with  costs  to  abide  the 
event.    All  concur,  except  WOODWARD  and  UOOKBB,  JJ.,  who  dissent. 


ANDRUS  v.  NATIONAL  SUGAR  REFINING  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  15, 1004.) 

1.  £a.SEUENT— NOKUSEB. 

An  easement  of  right  of  way  In  land  acquired  by  grant  cannot  be  lost 
by  mere  nonuser. 

2.  Same— Advebse  User. 

Use  by  another  that  will  destroy  an  easement  of  rlpht  of  way  In  land 
acquired  by  grant  must  be  exclusive  of  the  interest  of  the  grantee,  and  In 
open  hostility  to  bis  claim. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  John  E.  Andrus  against  the  National  Sugar  Refining  Com- 
pany and  another  to  establish  a  right  of  way,  and  to  enjoin  obstruction 
thereof.    From  a  judgment  for  plaintiff,  defendants  appeal.    Modified. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Ralph  E.  Prime,  for  appellants. 
Isaac  N.  Mills,  for  respondent. 

PER  CURIAM.  This  case  has  been  before  us  on  a  previous  ap- 
peal. Andrus  v.  National  Sugar  Refining  Co.,  72  App.  Div.  551,  76 
N.  Y.  Supp.  530.  It  has  been  retried,  in  accordance  with  the  view  of 
the  law  then  expressed  by  Mr.  Justice  JENKS,  and  has  resulted  in  a 
judgment  for  the  plaintiff",  declaring  him  to  be  entitled  to  the  right  of 
way  which  he  claims,  and  granting  other  relief.  We  have  been  asked, 
upon  the  appeal  from  this  judgment,  to  reconsider  and  reject  the  legal 
nropositions  involved  in  our  former  decision ;  and,  in  deference  to  the 
learned  counsel  for  the  appellants,  we  have  carefully  reviewed  them  in 

T  1.  See  Easements,  vol.  17,  Cent  Dig.  {§  77,  78. 
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the  light  of  the  new  arguments  which  he  has  presented.  These  have 
not  seemed  cogent  enough,  however,  to  lead  us  to  any  different  con- 
clusion ;  and,  so  far  as  any  question  is  concerned  which  was  dealt  with 
by  this  court  upon  the  first  appeal,  we  adhere  to  the  opinion  then 
handed  down. 

Several  new  points,  going  to  the  maintenance  of  the  action,  have  been 
made,  upon  the  present  argument,  most  of  which,  however,  although 
not  directly  discussed  in  our  former  opinion,  are  nevertheless  suffi- 
ciently answered  in  the  observations  and  suggesticxis  therein  contained. 
It  is  now  argued,  in  addition,  that  any  right  of  way  which  the  plaintiff 
or  his  grantors  ever  had  has  been  lost  by  nonuser  or  adverse  posses- 
sion. Mere  nonuser  will  not  suffice  to  destroy  an  easement  in  land  ac- 
quired by  grant  (Welsh  v.  Taylor,  134  N.  Y.  450,  31  N.  E.  896, 18  L.  R. 
A.  535),  although  there  is  no  doubt  that  a  right  of  way  created  by 
grant  may  be  lost  by  adverse  use,  where  the  use  is  exclusive  of  the 
interest  of  the  grantee,  and  in  open  hostility  to  tus  claim  (Smyles  v. 
Hastings,  22  N.  Y.  217).  The  evidence  in  this  record,  however,  does 
not  seem  to  us  to  make  out  a  case  of  adverse  possession,  within  this 
rule.  We  are  clear  that  the  judgment  is  right  on  the  merits  in  its 
main  features,  but  we  agree  with  counsel  for  the  appellants  that  it  is 
in  some  respects  too  broad  in  its  terms.  It  does  not  sufficiently  appear 
that  the  maintenance  of  a  railroad  track  by  the  defendants  upon  the 
strip  of  land  in  question  will  necessarily  interfere  with  the  free  and 
unobstructed  enjoyment  of  the  right  of  way  to  which  the  plaintiff  is 
entitled.  It  is  quite  conceivable  that  the  presence  of  a  properly  con- 
structed track  will  not  constitute  any  obstacle  to  the  use  of  this  strip 
by  the  plaintiff  for  all  reasonable  purposes;  nor  need  the  passage  of 
cars  over  such  tracks  from  time  to  time  create  any  real  obstruction, 
though,  of  course,  the  defendants  should  be  prc^bited  from  allowing 
cars  to  stand  upon  the  track. 

The  judgment  should  be  modified  by  striking  out  the  provision^ 
thereof  numbered  2,  3,  and  4,  relative  to  the  railroad  track,  and  by  in- 
serting in  lieu  thereof  an  injunction  against  obstructing  the  right  of 
way  by  allowing  cars  to  stand  thereon.  As  thus  modified,  it  should  be 
affirmed,  without  costs  of  this  appeal  to  either  party. 


RICHARDSON  ft  BOTNTON  CO.  V.  8CHIPP. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  15, 1904.) 

1.  Witnesses— Examination  befobe  Tbial— Pasties. 

Where  the  papers  on  an  application  for  the  examination  of  the  defend- 
ant before  trial  failed  to  show  that  it  was  either  Important  or  necessary 
that  her  testimony  should  be  taken  before,  rather  than  at,  the  trial,  an 
order  graating  such  application  was  erroneons. 

2.  Affeal»— Appellate  Division— Jubisdiction. 

Where  a  complaint  filed  in  the  City  Court  of  Tonkers,  verified  on  Octo- 
ber 27,  1903,  demanded  Judgment  for  $99,  with  interest  from  November  8, 
1902,  the  amount  Inrolred  was  in  excess  of  $100,  so  as  to  Justify  an  appeal 
to  the  Api>ellate  Division,  under  Laws  1893,  p.  873,  c.  416.  tit  9,  J  1,  de- 
claring that  appeals  from  such  court  shall  be  heard  by  the  County  Coart 

1 1.  See  Discovery,  vol.  16,  Cent.  Dig.  U  49,  C&. 
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of  Westchester  county  where  the  Judgment  appealed  from  Is  in  an  action 
in  which  a  recovery  of  less  than  9100  Is  demanded  in  the  complaint,  but 
that,  where  the  recovery  is  for  more  than  $1U0,  such  appeals  must  b« 
taken  to  the  Appellate  DivlBlon. 

Appeal  from  City  Court  of  Yonkers. 

Action  by  the  Richardson  &  Boynton  Company  against  Fanny  H. 
Schiff.  From  an  order  denying  a  motion  to  vacate  an  order  for  the 
examination  of  defendant  before  trial,  she  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Stephen  Fraser  Thayer,  for  appellant 
Ralph  Earl  Prime,  Jr.,  for  respondent 

WILLARD  BARTLETT,  J.  The  papers  upon  which  the  order  for 
the  examination  of  the  defendant  before  trial  was  granted  fail  to  show 
that  it  was  either  important  or  necessary  that  her  testimony  should  be 
taken  before  rather  than  at  the  trial.  It  has  so  often  been  held  that 
such  a  defect  is  fatal  to  an  order  of  this  character  that  the  citation  of 
authorities  on  the  point  is  unnecessary. 

The  respondent  objects,  however,  that  this  court  has  no  jurisdiction 
to  entertain  the  appeal.  The  act  of  the  Legislature  regulating  ap- 
peals from  the  City  Court  of  Yonkers  provides  that  such  appeals  shall 
be  heard  by  the  County  Court  of  Westchester  county  where  the  judg- 
ment is  rendered  or  the  order  appealed  from  is  made  in  an  action  in 
which  a  recovery  of  less  than  $100  is  demanded  in  the  complaint  but, 
where  a  recovery  of  $100  or  more  is  demanded,  such  appeals  must  be 
taken  to  the  Appellate  Division  of  the  Supreme  Court  Laws  1893, 
P-  873,  c.  416,  tit  9,  §  I.  The  complaint  in  the  present  action  was 
verified  on  October  27,  1903.  The  plaintiff  therein  demands  judgment 
against  the  defendant  for  the  sum  of  $99,  with  interest  thereon  from 
November  8,  1902.  It  will  be  perceived  that  this  interest  at  the  legal 
rate  would  raise  the  amount  which  the  plaintiff  sought  to  recover  at 
the  time  the  complaint  was  verified  to  a  sum  in  excess  of  $100.  I 
think  the  demand  was  therefore  sufficient  in  amount  to  give  this  court 
jurisdiction  of  the  appeal.  Order  appealed  from  reversed,  with  $10 
costs  and  disbursements. 

Order  of  the  City  Court  of  Yonkers  reversed,  with  |10  costs  and  disburse- 
ments, and  motion  granted,  with  costs.    All  concur. 


VON  SCHUCKMANN  v.  HEINRICH. 
(Sapreme  Court,  Appellate  Division,  First  Department    April  15,  1004.) 

1.  ASSIONUENT— CONSIDEBATION— EVIDERCK. 

An  assignment  of  a  life  policy  under  seal  and  acknowledged  imports 
a  valid  consideration,  so  that,  though  reciting  that  it  Is  in  consideration 
of  love  and  affection,  one  attacking  it  has  the  burden  of  proving  that 
tbere  was  not  further  consideration,  if  it  was  necessary  for  Its  validity. 

2.  Ljfe  Inscbanck— Pbemiuu  Paid  bt  Administbatob. 

Though  one  to  whom  insured  assigned  bis  life  policy  prevails  over  in- 
sured's administrator  In  an  action  between  them  for  the  proceeds  thereof, 
87  N.X.S.— 43 
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the  administrator  should  be  allowed  for  a  premium  which  became  dne  be- 
fore insured's  death,  and  had  to  be  paid  and  was  paid  by  the  administrator 
after  Insured's  death. 

3.  Costs— AixowANCE  against  AoiaNisTBATOBa. 

An  action  on  a  life  policy,  begun  by  the  assignee  thereof,  into  which  the 
administrator  of  insured  was  brought  on  an  order  of  interpleader  obtained 
by  the  Insurance  company,  being  an  equity  action, .  in  which  award  of 
costs  is  in  the  discretion  of  the  court,  and  it  not  appearing  that  the  ad- 
ministrator was  guilty  of  any  fault  in  resisting  plaintifTB  claim  or  in 
laying  claim  to  the  fund,  and  the  policy  of  the  law  not  to  make  personal 
representatives  liable  for  costs  being  shown  by  Code  Civ.  .Proc.  IS  1835, 
1836,  costs  should  not  be  awarded  against  the  adminlatrator. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Frieda  Von  Schuckmann  against  Walter  R.  Heinrich, 
administrator  of  Herman  O.  Heinrich,  deceased.  From  a  judgment 
for  plaintiff  on  a  decision  after  trial,  defendant  appeals.     Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

David  B.  Simpson,  for  appellant 
James  A.  Speer,  for  respondent. 

HATCH,  J.  On  the  7th  day  of  April,  1900,  the  John  Hancock 
Mutual  Life  Insurance  Company  of  Boston,  Mass.,  issued  a  policy 
of  life  insurance  upon  the  life  of  Herman  O.  Heinrich  in  the  sura  of 
$2,500,  payable  to  his  executors  or  administrators  upon  satisfactory 
proof  of  his  death.  On  the  14th  day  of  August,  1900,  the  said  Hein- 
rich executed  and  delivered  to  the  plaintiff  an  instrument  in  writing, 
under  his  hand  and  seal,  assigning  the  proceeds  of  said  policy,  upon 
his  death,  to  her.  Said  assignment  was  executed  in  duplicate  upon 
blank  forms  furnished  by  the  insurance  company,  and  under  the  rules 
of  the  company;  one  copy  being  filed  in  its  office,  and  the  other 
given  to  the  plaintiff  as  aforesaid.  After  the  death  of  Heinrich  the 
plaintiff  made  demand  upon  the  insurance  company  for  payment  of 
the  policy  to  her,  and,  payment  being  refused,  she  commenced  an 
action  against  the  company  to  recover  the  amount  secured  to  be 
paid  by  the  poHcy.  The  defendant  also  made  claim  to  the  proceeds, 
of  the  policy  to  the  company,  and  the  latter,  admitting  liability  to 
pay,  made,  a  motion  to  obtain  an  order  of  interpleader,  which  mo 
tion  was  granted,  and  the  defendant  was  brought  into  the  actior- 
as  a  party,  and  the  insurance  company,  pursuant  to  the  order  ol 
interpleader,  paid  into  court,  to  the  credit  of  the  action,  the  sum 
secured  to  be  paid  by  the  policy.  The  answer  of  the  defendant 
averred,  inter  alia,  that  the  assignment  held  by  the  plaintiff  was  pro- 
cured by  fraud  and  misrepresentation  practiced  upon  the  deceased,, 
which  avoided  the  same,  and  that  it  was  also  void  for  lack  of  con- 
sideration. The  recital  in  the  assignment  was,  "In  consideration  of 
natural  love  and  affection,  I  hereby'  assign  and  transfer  unto  Frieda 
von  Shuckmann  my  intended  wife."  The  proof  upon  the  trial  tended 
to  establish  that,  for  some  time  prior  to  the  time  when  Heinrich 
procured  the  policy  to  be  issued  upon  his  life,  he  was  paying  his 
addresses  to  the  plaintiff,  and  had  made  a  proposal  of  marriage  to 
her,  which  was  not  accepted.    He  continued,  however,  to  call  upon. 


Digitized  by 


Google 


Sup.   Ct.)  VON  SCHCCKMANN  V.  HEIK&ICH.  675 

the  plaintiff,  and  the  parties  made  a  conditional  engagement,  which 
depended  upon  the  state  of  plaintiff's  affection  for  Heinrich,  which, 
in  substance,  was  that,  if  she  could  bring  herself  to  think  that  she 
could  bestow  upon  the  deceased  the  love  and  affection  which  she 
thought  should  go  with  a  promise  to  marry,  she  would  accept  his 
proposal.  It  appears  that  she  never  was  able  to  bring  the  state  of 
her  affections  to  that  point,  and  so  notified  the  deceased  of  her  in- 
ability to  accept  the  proposal,  accompanied  by  the  statement  that 
she  loved  another,  and  could  not  marry  him.  This  notification  was 
contained  in  a  letter  written  to  the  deceased  after  the  assignment 
had  been  made.  He  accepted  the  determination  as  final,  acquiesced 
therein,  and  evidently  continued  to  regard  her  with  affection,  and 
to  respect  her  for  what  she  had  done  for  him  in  forming  his  char- 
acter. He  made  no  demand  upon  her  for  a  return  of  the  assign- 
ment, and  the  record  contains,  no  suggestion  of  any  expectation 
or  desire  upon  his  part  that  the  same  would  or  should  be  returned 
to  him.  It  is  not  claimed  that  there  was  anything  illegal  in  the 
deceased  insuring  his  life  for  the  benefit  of  the  plaintiff,  or  but  that 
he  had  legal  right  to  make  a  gift  of  the  policy  to  the  plaintiff,  and 
invest  her  with  title  thereto,  and  right  to  enforce  the  same  upon 
his  death.  The  court,  in  its  finding,  negatived  the  claim  of  fraud 
upon  the  part  of  the  plaintiff  in  procuring  the  assignment,  and  found 
that  the  delivery  of  the  assignment  to  the  plaintiff  constituted  a  gift 
of  the  policy  to  her,  and  awarded  judgment  in  her  favor.  The  evi- 
dence sustained  the  finding  that  there  was  no  fraud  in  the  transac- 
tion. The  deceased  fully  understood  what  he  did,  and  he  had  an 
abundance  of  opportunity  after  the  plaintiff  had  made  her  final  de- 
cision not  to  marry  him  to  have  procured  a  return  of  the  assign- 
ment to  him,  if  he  had  the  legal  right  to  have  it  returned,  or  other- 
wise to  disavow  his  act.  He  did  neither,  but,  with  full  knowledge  of 
all  the  facts,  permitted  the  transaction  to  stand  as  originally  con- 
summated. It  is  not  necessary  to  determine  whether  the  proof  dis- 
closed all  of  the  elements  constituting  a  good  gift  inter  vivos.  The 
assignment  vested  in  the  plaintiff  the  legal  title  to  the  policy,  and 
resort  may  be  had  to  any  evidence  in  support  of  the  validity  of  the 
assignment  disclosed  by  the  testimony.  The  assignment  itself  was 
under  seal  and  was  acknowledged.  Presumptively,  therefore,  a  valid 
consideration  was  established,  and  the  onus  was  upon  the  defendant 
to  overthrow  this  presumption  by  proof.  Home  Ins.  Co.  v.  Watson, 
59  N.  Y.  390;  Torry  v.  Black,  58  N.  Y.  185;  Code  Civ.  Proc.  § 
1840.  No  proof  whatever  was  offered  to  overcome  this  presump- 
tion, and,  for  aught  that  appears  in  this  record,  the  plaintiff  gave  an 
adequate  consideration,  which  was  quite  independent  of  love  and 
affection  or  of  mutual  respect.  We  think,  therefore,  that  the  plain- 
tiff showed  herself  entitled  to  receive  the  proceeds  of  the  policy. 

We  are  of  opinion,  however,  that  the  judgment  should  be  modi- 
fied by  allowing  to  the  defendant  the  sum  of  $40  premium  which  he 
paid  upon  the  policy  after  the  death  of  the  deceased.  This  premium 
was  due  prior  to  his  decease,  and  was  required  to  be  paid.  It  con- 
stituted, therefore,  a  proper  allowance  to  be  made  to  the  defendant 
from  the  recovery.    We  also  think  that  the  costs  and  the  extra  al- 
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lowance  should  not  have  been  awarded  against  the  administrator 
personally.  It  does  not  appear  that  he  was  guilty  of  any  fault  in  re- 
sisting the  claim  of  the  plaintiff,  or  in  laying  claim  to  the  fund. 
While  sections  1835  and  1836  of  the  Code  of  Civil  Procedure  are 
not  technically  applicable  to  this  case,  because  the  judgment,  except 
for  costs,  does  not  proceed  against  the  administrator,  yet  these  sec- 
tions show  the  policy  of  the  law  with  respect  to  the  liability  of  the 
personal  representatives  for  costs,  and,  as  this  is  an  equity  action, 
the  award  of  costs  was  within  the  discretion  of  the  court;  and,  in 
view  of  all  the  circumstances,  we  think  that  no  costs  should  have 
been  awarded  against  this  defendant. 

The  judgment  should  therefore  be  modified  in  these  respects,  and, 
as  modiHed,  affirmed,  without  costs  of  this  appeal  to  either  party. 
All  concur. 


In  re  GEORGE  WRAT  DRUG  CO. 

(Supreme  Court,  j^pellate  Division,  Second  Department   April  15, 1904.) 

1.  AppeaI/— DisinssAi/— F'EE  fob  Abgumert— Taxation. 

Where  an  appeal  Is  dismissed  on  a  preliminary  motion  before  snb- 
mlsslou  on  the  merits,  respondent  Is  not  entitled  to  tax  a  fee  for  argument 

Appeal  from  Special  Term,  Westchester  County." 

In  the  matter  of  the  application  of  the  George  Wray  Drug  Company 
for  voluntary  dissolution.  Appeal  from  an  order  allowing  a  fee  for 
argument  on  previous  appeal.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Frank  Cochrane,  for  appellant 

Ralph  Earl  Prime,  Jr.,  for  respondent 

JENKS,  J.  This  appeal  involves  the  sole  question  whether  the  re- 
spondent is  entitled  to  tax  $60  for  argument  in  the  Court  of  Appeals. 
This  case  was  disposed  of  in  176  N.  Y.  555,  68  N.  E.  1117,  as  follows : 

"Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate  DMsioD  of 
the  Supreme  Ck)urt  in  the  Second  Judicial  Department  entered  April  24, 
1903,  which  aflJrmed  an  order  of  the  Special  Term  denying  a  motion  to  com- 
pel the  clerk  of  Westchester  county  to  certi^s^  appellant's  papers  on  appeal. 
The  motion  was  made  upon  the  grounds  that  the  order  ai^>ealed  from  was 
not  a  final  order  in  a  special  proceeding,  that  no  allowance  of  the  appeal  luid 
been  granted,  nor  had  the  Appellate  Dlrision  certified  that  any  question  waa 
involved  which  ought  to  be  determined  by  the  Court  of  Appeals." 

The  learned  counsel  for  the  appellant  cites  White  v.  Anthony,  23  N. 
Y.  164,  and  Brown  v.  Leigh,  50  N.  Y.  427,  submitting  that  the  former 
case  is  decisive  of  his  right  to  the  taxation.  In  White  v.  Anthony, 
supra,  it  appears  that  the  appeal  was  dismissed  after  the  question  in- 
volved had  been  submitted  for  decision  on  tlie  merits.  Briggs  v.  Van- 
denburgh,  22  N.  Y.  467,  referred  to  by  the  reporter  in  White's  Case, 
was  considered  and  submitted  on  printed  arguments.  In  Brown  v. 
Leigh,  supra,  it  is  said  that,  the  former  order  having  been  reversed, 
with  costs,  the  plaintiff  (appellant)  was  entitled  to  full  costs  save  cer- 
tain items.    Among  the  items  thus  inferentially  approved  is  the  item 
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of  $60  for  argument.  The  pertinency  of  the  decision,  however,  is 
found  in  the  further  disposition  of  the  court  The  court  proceeds  to 
say: 

"But  tbe  order  of  tbe  court,  merely  setting  aside  proceedings  as  irregular, 
did  not  affect  a  suhstantlal  rigbt,  and  therefore  the  appeal  must  be  dismissed. 
Tvitb  costs.  The  costs  of  the  two  appeals  from  orders  will  about  balance 
each  other,"  etc. 

From  this  statement  it  is  inferred  that,  therefore,  the  court  contem- 
plated that  there  would  be  an  item  of  $60  for  argument  taxable  on  the 
appeal  dismissing  the  order.  But  it  does  not  appear  whether  the  ques- 
tion involved  in  the  appeal  dismissed  had  been  submitted  for  decision 
on  the  merits.  On  the  other  hand,  in  Kanouse  v.  Martin,  2  Sandf. 
739,  the  court.  Mason,  J.  (on  advising  with  Sandford  and  Duer,  JJ.), 
after  noting  that  the  statute  says  "for  argument  fifty  dollars,"  says : 

"But  the  cause  was  not  argued,  nor  was  the  appeal  dismissed,  when  the 
cause  was  called  In  its  order  on  the  calendar,  in  which  case,  if  the  respond- 
ent had  appeared  and  had  been  ready  to  argue,  he  would,  on  default  of  the 
appellant,  have  been  entitled  to  this  lee  [citing  authorities].  But  the  appeal 
-n-as  dismissed  on  motion,  and  the  allowance  of  ten  dollars  costs  of  the  mo- 
tion excludes  the  Idea  of  the  allowance  of  the  argument  fee." 

In  Tauton  v.  Groh,  9  Abb.  Prac.  (N.  S.)  453,  a  note  says : 

"By  the  present  usage  of  the  C!ourt  of  Appeals,  appeals  from  orders  go  up- 
on the  calendar,  and  full  costs  are  allowable  the  same  as  in  other  appeals. 
If  such  appeal  were  dismissed  on  motion,  costs  would  be  allowed  for  the 
motion,  and  taxable  costs  on  the  appeal,  as  in  other  cases,  up  to  the  time  of 
the  motion.  If,  on  argument  of  such  an  appeal,  the  court  should  dismiss  it 
because  the  order  was  not  appealable,  full  costs  would  be  allowed,  as  in  other 
calendar  cases." 

We  are  not  cited  to  any  authority  that  seems  controlling,  and  I  have 
failed  to  find  one.  I  think  that  tfie  discrimination  between  White's 
Case,  supra,  and  this  case  is  to  be  found  in  the  fact  that  White's  Case 
had  been  submitted  on  the  merits,  as  expressly  stated  by  the  court  in 
its  opinion.  I  doubt  not  that,  if  the  disposition  of  dismissal  had  been 
made  in  the  present  case  after  the  same  had  been  submitted  on  the 
merits  or  heard  thereon,  costs  of  argument  would  be  taxable.  But 
where  the  dismissal  is  the  result  of  a  preliminary  motion,  and  not  the 
result  of  a  hearing,  or  a  motion  embodied  in  the  hearing,  it  does  not 
seem  to  me  that  the  court  intended  to  permit  taxation  of  a  fee  for 
argument.  The  allowance  of  $10  motion  costs  seems  to  exclude  that 
theory.  If  this  were  so,  then  the  one  who  preliminarily  moves  to  dis- 
miss an  appeal  and  succeeds  would  be  entitled  to  recover  all  costs  that 
could  be  gained  by  an  argument  thereof  if  successful,  and  $10  costs 
additic«ial  thereto.  This,  tested  by  the  theory  of  compensation,  would 
seem  absurd. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements. 
All  concur. 
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HUTCHINSON  t.  XOUNG. 

(Supreme  Oonrt,  Appellate  DlTlsion,  Second  Department    April  15. 1904.) 

1.  CoBPoBATioKs— Sale  of  Stock— Misbefbesektation  bt  Officer— Liabiutt 

— STAT0TB— JOINDEB  OF  ACTIONS. 

An  action  against  an  officer  of  a  corporation  xtnAtie  tbe  Stock  Corpora- 
tion Law,  Laws  1892,  p.  1833,  c.  688.  {  31,  providing  tliat,  if  any  annual 
report  of  a  corporation  shall  be  false  In  any  material  representation,  tlie 
officers  signing  tbe  same  shall  be  personally  liable  to  any  person  who  has 
become  a  stockholder  on  tbe  faith  of  such  report  to  the  amount  of  tbe 
damage  sustained  by  such  stockholder,  and  a  common-law  action  against 
the  same  officer  for  the  same  damage  on  substantially  the  same  facts,  but 
supplemented  by  further  allegations  of  the  misrepresentations,  and  stating 
the  knowledge  of  the  defendant,  are  properly  Joined. 

Appeal  from  Special  Term. 

Action  by  Archibald  A.  Hutchinson  against  John  A.  Young.  Frotn 
an  interlocutory  judgment  overruling  a  demurrer  to  the  complaint, 
defendant  appeals.    Affirmed. 

See  8o  N.  Y.  Supp.  259. 

Argued  before  HIRScThBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER.  JJ. 

R.  Floyd  Clarke,  for  appellant. 

William  M.  Bennett  (Victor  K.  McElheny,  Jr.,  on  the  brief),  for  re- 
spondent. 

JENKS,  J.  The  action  is  to  recover  damages  resulting  from  the 
purchase  of  stock  in  a  corporation  upon  the  faith  of  a  false  report 
made  and  issued  by  the  defendant,  its  treasurer.  The  plaintiff  pleads 
a  cause  of  action  under  section  31  of  the  stock  corporation  law  (Laws 
1892,  p.  1833,  c.  688),  and  a  cause  of  action  upon  substantially  the 
same  facts,  making  the  same  allegations,  supplemented  by  further 
allegations  of  misrepresentation,  and  stating  the  scienter  of  the  de- 
fendant. The  defendant  demurs  that  there  is  a  misjoinder  of  a  cause 
of  action  for  a  penalty  under  the  said  section  with  one  for  injury  to 
personal  property  sounding  in  tort.  On  a  former  appeal  by  the 
plaintiff  from  an  order  changing  venue  we  thought  it  pertinent  to 
consider  the  question  whether  this  cause  of  action,  based  upon  sec- 
tion 31,  was  penal,  and  we  decided  that  it  was  not.  Hutchinson  v. 
Young,  80  App.  Div.  246,  80  N.  Y.  Supp.  259.  It  is  not  necessary 
to  restate  the  grounds  for  our  judgment.  The  defendant  admits  that 
the  second  cause  of  action  is  for  an  injury  to  personal  property  within 
subdivision  6  of  section  484  of  the  Code  of  Civil  Procedure,  but  he 
contends  that  the  first  cause  of  action  falls  either  within  subdivision 
I  of  that  section,  as  founded  upon  a  contract  implied  by  law  or  a 
quasi  contract,  or  within  subdivision  8  of  the  same  section,  as  a  claim 
against  a  trustee.  I  cannot  accede  to  either  proposition.  The  action 
conferred  by  the  statute  in  its  present  form  is  analogous  to  the  com- 
mon-law action  for  deceit  or  .fraud,  but  in  furtherance  of  such  remedy, 
in  that  it  does  not  require  proof  of  scienter.  This  is  the  view  taken 
by  the  court  in  Parsons  v.  Johnson,  28  App.  Div.  i,  50  N.  Y.  Supp. 
780,  where  Ward,  J.,  says :    "The  action  upon  this  statute  is  one  iti 
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tort,  partaking  largely  of  the  character  of  an  action  for  damages  for 
fraudulent  representations  knowingly  made  upon  the  sale  of  prop- 
erty." The  cause  of  action  does  not  fall  within  subdivision  8  of  sec- 
tion 484  for  the  reason  that  the  defendant  was  not  the  trustee  of  the 
plaintiff  when  he  made  the  false  report  which  is  the  basis  of  the  com- 
plaint on  that  cause  of  action.  Of  course,  the  cause  of  action  could 
not  arise  until  the  plaintiff  purchased  the  stock,  but  the  theory  of 
the  action  is  not  to  bring  the  defendant  to  book  as  an  officer  or  di- 
rector of  the  corporation  charged  with  the  duty  of  a  trustee  with 
the  care  and  management  of  the  corporate  property,  but  for  his  fraud 
in  inducing  the  plaintiff  to  become  the  purchaser  of  its  stock.  The 
deceit  or  fraud  lies  in  the  report  which  necessarily  must  have  been 
made  before  the  plaintiff  became  a  stockholder,  and  therefore  before 
he  became  a  cestui  que  trust  of  the  defendant  The  plaintiff  does 
not  complain  as  a  stockholder  on  account  of  the  administration  of 
its  affairs  by  the  defendant,  but  for  his  fraud  which  induced  the  plain- 
tiff to  part  with  his  money  in  the  purchase  of  the  stock.  The  act 
complained  of  is  fraud  or  deceit.  Fraud  whereby  one  is  induced  to 
part  with  his  money  or  property  constitutes  an  injury  to  property 
within  subdivision  10  of  section  3343  of  the  Code  of  Civil  Procedure. 
Bep  edict  v.  Guardian  Trust  Co.,  58  App.  Div.  302,  68  N.  Y.  Supp. 
1082;  Campion  Card  &  Paper  Co.  v.  Searing,  47  Hun,  237.  This 
common-law  and  this  statutory  cause  of  action  are  similar  as  to  the 
grounds  thereof,  fraud;  and  afford  the  same  relief,  damages.  Each, 
to  my  mind,  is  an  injury  to  personal  property,  and  therefore  they  may 
be  joined  under  subdivision  6  of  section  484  of  the  Code  of  Civil  Pro- 
cedure. The  origin  of  the  rights  of  action  can  afford  no  logical  rea- 
son for  forbidding  this  union.  Abbott  on  Pleadings,  §  711,  states  the 
rule :  "It  is  the  better  opinion  that  upon  the  same  principle  a  com- 
mon-law ground  of  recovery  may  be  joined  with  a  ground  of  recovery 
upon  a  statute ;"  citing  Chicago  &  Alton  R.  Co.  v.  Dillon,  123  111.  570. 
15  X.  E.  181,  5  Am.  St.  Rep.  559;  Pearson  v.  Milwaukee,  etc.,  R.  Co., 
45  Iowa,  497;  Haynes  v.  Buffalo,  etc.,  R.  Co.,  38  Hun,  17;  Durant 
V.  Gardner,  10  Abb.  Prac.  445.  See,  too.  State  ex  rel.  Attorney  Gen- 
eral V.  Milwaukee,  I,.  S.  &  W.  R.  R.  Co.,  45  Wis.  579. 

I  see  no  force  in  the  point  of  inconsistency.  Bliss  on  Code  Plead- 
ing says  that  the  requirement  of  consistency  is  but  logical,  and  sug- 
gests as  the  test  Tvhether  one  cause  of  action,  if  valid,  shows  the  other 
to  bf  bad.  Section  122.  Abbott  on  Pleading  lays  down  the  rule: 
"It  is  the  better  opinion  that  the  rule  that  inconsistent  causes  of 
action  cannot  be  joined  refers  to  inconsistency  in  point  of  fact  be- 
tween essential  allegations,  and  not  to  incongruity  in  legal  theory, 
nor  to  the  mere  sufficiency  of  one,  if  established,  to  render  the  other 
superfluous;"  citing  authorities.  Comparison  of  the  causes  of  ac- 
tion reveals  nothing  contradictory  or  exclusive.  The  plaintiff  in 
each  complains  of  fraud  or  deceit  based  upon  substantially  the  same 
facts,  and  asks  for  damages  which  are  identical.  The  difference  is 
in  additional  allegations  of  misrepresentation,  and  in  the  further  al- 
legation of  scienter,  both  set  forth  in  the  common-law  cause  of  ac- 
tion. Proof  of  the  second  cause  of  action  would  establish  the  first 
cause  of  action.    Proof  of  the  first  cause  of  action  would  tend  tt> 
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establish  the  second  cause  of  action.  The  learned  counsel  dtes  as 
the  case  almost  "parallel"  Sweet  v.  Ingersoll,  I2  How.  Prac.  331. 
But  there  the  counts  were  on  assumpsit  and  on  fraud  and  deceit. 
Abbott  on  Pleadings,  §  416,  cites  this  very  case  on  the  principle  of 
election  between  a  contract  and  a  tort.  And,  further,  the  court  said 
in  that  case :  "These  causes  of  action  cannot  consist  with  each  other. 
They  demand  a  totally  different  line  of  proof,  a  different  judgment, 
and  different  process  for  enforcing  a  final  recovery."  These  are 
the  words  italicized  by  the  learned  counsel  for  the  appellant.  The 
case  was  cited  by  counsel  as  stare  decisis  in  Seymour  v.  Lorillard, 
51  N.  Y.  Super.  Ct.  400.  At  pages  401  and  402  it  was  severely  criti- 
cised by  the  learned  opposing  counsel  in  that  case  as  being  doubted, 
rejected,  and  overthrown,  and  it  was  not  heeded,  but  disregarded, 
by  the  court.  ■  I  cannot  see  the  parallel. 

If  I  am  correct  in  the  views  hitherto  expressed,  both  of  the  causes 
of  action  in  this  case  are  ex  delicto.  The  proof  of  them  is  upon  the 
same  lines,  though  one  extend  further  than  the  other ;  and  the  final 
recovery  is  identical.  And  even  the  final  recovery  may  be  enforced 
in  like  manner,  for  there  may  be  the  right  of  arrest,  and,  conse- 
quently, of  body  execution  (sections  549,  1487,  Code  Civ.  Proc),  in 
actions  purely  statutorv  (People  ex  rel.  Harris  v.  Gill,  85  App.  Div. 
192,  83  N.  Y.  Supp.  135). 

The  interlocutory  judgment  should  be  affirmed,  with  costs.  All 
concur. 


PEOPLE  ex  rel.  HOFFMANN  v.  PARTRIDGE,  Police  Com'r. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  15, 1904.) 

1.   MUNICIPAI.   COBPOBATIONS— CiTII.    SEBVICB— FOLIOK   FOBCB— ChABOIS— PbO- 

CEEDINOS. 

On  charges  against  a  police  officer  for  violation  of  rales  of  the  depart- 
ment, the  deputy  police  commissioner  may  not  conduct  the  trial,  and 
thereafter  report  the  evidence  to  the  commissioner,  without  determining 
the  guilt  or  innocence  of  the  officer,  or  making  recommendation  in  respect 
,  thereof,  and  leave  to  the  commissioner  the  duty  to  pass  upon  the  suffi- 
ciency of  the  evidence  in  the  absence  of  the  accused  officer,  and  without 
notice  to  blm ;  and  a  conviction  and  dismissal  based  on  such  proceedings 
are  void. 

Certiorari  by  the  people,  on  the  relation  of  Charles  Hoffmann,  to 
review  the  action  of  John  N.  Partridge,  as  police  commissioner  of 
New  York  City,  in  dismissing  relator  from  the  police  force  of  said 
city.    Determination  of  the  commissioner  reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Louis  J.  Grant,  for  relator. 
James  D.  Bell,  for  respondent 

HOOKER,  J.  The  relator  was  a  police  officer  of  the  city  of  New 
York.  On  the  5th  day  of  February,  1902,  charges  were  lodged 
against  him  for  violation  of  certain  rules  of  the  department,  and  con- 
duct unbecoming  an  officer.    The  matter  was  referred  by  the  police 
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commissioner  to  the  second  deputy  police  commissioner,  who  heard 
the  oral  proofs  of  the  parties  and  their  witnesses.    The  return  shows 
that  at  the  completion  of  the  evidence  the  proofs  were  closed,  and 
decision  was  reserved.    Thereafter,  and  without  any  order,  finding, 
or  recommendation  in  the  premises  having  been  made  by  the  deputy 
commissioner,  the  police  commissioner  himself  entered  an  order 
convicting  the  relator  of  the  charges  upon  which  he  had  been  tried, 
and  determining,  upon  such  conviction,  that  said  relator  be  dismissed 
from  the  police  force  of  the  police  department  of  the  city  of  New 
York.    The  relator  claims  that  the  dismissal  was  unwarranted  and 
void,  for  the  reason  that  no  conviction  or  finding  on  the  evidence 
was  made  by  the  deputy  who  heard  the  case.    There  is  no  statutory 
authority  permitting  procedure  such  as  is  revealed  by  the  record 
before  us  to  have  been  adopted  in  the  conviction  and  dismissal  of 
the  relator,  and,  in  the  absence  of  such  statutory  authority,  the  dep- 
uty may  not  conduct  the  trial,  and  thereafter  report  the  evidence 
to  the  commissioner,  without  determining  the  guilt  or  innocence  of 
the  relator,  or  making  recommendation  in  respect  thereof,  and  leave 
to  the  latter  the  duty  to  pass  upon  the  sufficiency  of  the  evidence  in 
the  absence  of  the  accused  officer,  without  notice  to  him,  or  giving 
him  an  opportunity  to  be  heard  before  the  head  of  the  department. 
The  case  of  People  ex  rel.  De  Vries  v.  Hamilton,  84  App.  Div.  369. 
82  N.  Y.  Supp.  884,  was  certiorari  to  review  the  determination  of 
the  respondent,  the  county  clerk  of  the  county  of  New  York,  in  dis- 
missing an  accused  employe  from  his  office.    The  trial  was  had  be- 
fore a  deputy  clerk  in  the  absence  of  the  county  clerk  by  reason  of 
illness,  and  the  former  made  no  recommendation  or  finding  of  guilt 
or  innocence,  but  left  the  matter  to  the  county  clerk  for  his  deter- 
mination upon  the  evidence  taken  before  the  deputy.     Mr.  Justice 
Hatch,  writing  for  the  Appellate  Division  in  the  First  Department, 
said  concerning  such  procedure : 

"We  have  no  difficulty,  therefore.  In  sustaining  this  proceeding  so  far  as  the 
authority  of  the  deputy  is  coucerned  to  take  the  proof  and  conduct  the  trial. 
The  difficulty  which  the  case  presents  lies  In  the  fact  that  the  deputy,  having 
entered  upon  the  trial,  did  not  continue  to  perform  the  duties  which  had  been 
devolved  upon  him  to  a  conclusion.  In  hearing  and  determining  upon  the 
.sufficiency  of  the  proof  in  support  of  the  charge,  the  deputy  acted  in  a  quasi 
Judicial  proceeding,  and  exercised  Judicial  authority  In  reaching  a  conclusion 
upon  tlie  weight  of  the  testimony,  the  extent  and  character  of  the  punishment 
which  should  be  Imposed.  We  are  cited  to  no  authority,  except  as  will  here- 
after be  noticed,  nor  have  we  found  any,  either  statutory  or  otherwise,  author- 
izing-a  deputy  to  perform  the  duties  of  his  chief,  take  the  proof  offered  upon 
the  bearing,  and  then  pass  the  proceeding  over  to  the  clerk  to  make  the  de- 
termination. The  Judgment  which  is  pronounced  In  such  case  involves  a  de- 
termination upon  the  merits,  and  the  exercise  of  discretionary  power  thereon. 
The  basis  therefor  is  found,  to  a  large  extent.  In  the  impressions  produced  upon 
the  naind  of  the  officer  from  the  appearance  and  candor  of  the  witnesses,  and 
is  common  and  material  to  all  Judicial  proceedings.  This  has  been  held  to  be 
a  prime  factor  in  determining  the  weight  of  the  testimony,  and  in  control  of 
the  punishment  which  ought  to  be  inflicted.  It  is  substantial  In  Its  nature, 
and  courts  have  uniformly  attached  great  weight  thereto,  making  it  a  control- 
lin;;  element  in  their  determination  In  many  cases.  In  the  orderly  course  of 
Judicial  procedure,  a  trial  may  not  be  severed,  so  that  one  functionary  may 
take  the  proof,  and  another  make  the  determination.  Such  power  has  never 
t>een  exercised,  so  far  as  we  are  aware,  unless  It  was  conferred  by  statutory 
enactment." 
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People  ex  rel.  Reidy  v.  Grady,  2f>  App.  Div.  592,  50  N.  Y.  Supp. 
424,  while  not  deciding  this  precise  question,  supports  the  authority 
of  the  principles  underlying  the  De  Vries  Case,  supra.  This  court 
has  recently  taken  occasion  to  criticise  procedure  such  as  that  in- 
dulged in  by  the  commissioner  toward  this  relatCM".  In  People  ex 
rel.  Callan  v.  Partridge,  87  App.  Div.  573,  84  N.  Y.  Supp.  487,  Mr. 
Justice  Bartlett,  writing  for  the  court,  said : 

"Where  a  member  of  the  police  force  is  tried  before  a  deputy  commissioner, 
there  should  be  an  express  finding  one  way  or  the  other  by  that  officer,  de- 
claring the  accused  guilty  or  not  guilty  of  the  charge  against  him,  and  this 
finding  should  be  set  out  in  writing  in  the  report  of  the  proceedings  made  to 
the  head  of  the  police  department." 

It  follows  that  the  act  of  the  commissioner  in  dismissing  this  re- 
lator from  the  force  was  without  authority  and  void,  and  the  deter- 
mination should  be  reversed,  with  costs.    All  concur. 


RING  T.  LONG  ISLAND  REAL  ESTATE  EXCH.  &  INV.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  16,  1904.) 

1.  COBPOKATIONS — AUTHOBITY  OF  AGENT ESTOPPEL  ON  PBINCIPAI,. 

Where  the  secretary  of  a  real  estate  investment  company,  having  full 
charge  of  its  affairs,  receiving  all  moueys,  preparing  all  papers  and  the 
like,  received  a  snm  for  investment  in  real  estate  with  the  approval  and 
acquiescence  of  the  president,  such  act  being  witlriu  the  apparent  scope 
of  his  duties,  the  company  was  estopped  to  deny  that  it  had  received  the 
money. 

2.  Save— Pebsonai,  Tbansactions  or  Agent— Effect  on  Pbincipai.'s  Liabii.- 

ITT. 

The  fact  that  an  investor,  after  having  become  acquainted  with  the 
secretary  of  an  investment  company,  who  was  also  a  lawyer,  through  her 
dealings  with  the  company,  consulted  him  with  reference  to  certain  inde- 
pendent legal  matters,  did  not  affect  the  liability  of  the  company  to  her 
for  funds  invested  by  her  with  it  through  the  secretary,  and  embezzled 
by  him. 

3.  Same— Dealings  wrrn  Agent— Evidence— SurrrcrENCY. 

Facts  fte/d  insufficient  to  show  that  an  investor  dealt  with  the  secretary 
of  an  investment  company  as  an  individual,  and  not  in  bis  official  capacity 
as  the  company's  representative. 

4.  Same — Ultba  Vibes  Acts — Estoppel. 

Where  an  investment  company  received  money  for  Investment  it  coald 
not  be  heard  to  say,  as  against  the  investor,  that  the  investment  contem- 
plated was  ultra  vires. 
6.  Same— Investment  Companies— P^aud  or  Agents— Liabilitt  of  Company. 

Where  an  investment  company  accepted  money  for  investment,  the 
investor  had  a  right  to  rely  on  a  fair  performance  by  it  of  the  obli^tion 
assumed  to  Invest  or  return  the  money,  and  the  company  could  not  dis- 
charge itself  from  that  obligation  by  showing  that  the  Investor  accepted 
from  the  company's  officer  a  forged  mortgage  purporting  to  run  directly 
from  the  borrower  to  ner. 

6.  Same— Repbesestatioxs  or  Agent— Liability  of  Principal. 

A  statement,  made  by  the  secretary  of  an  investment  company  to  an 
investor,  in  the  presence  of  the  president,  that  the  company  owned  certain 
lots,  and  had  sold  them  to  another,  who  was  giving  a  mortgage  back. 

\  4.  See  Corporations,  vol.  12,  Cent.  Dig.  %  1557. 
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which  they  would  have  made  directly  to  the  Investor,  amounted  to  an  as- 
surance by  the  company  that  It  was  about  to  take  a  mortgage  on  the  prop- 
erty, but  instead  transferred  It  to  the  investor  for  her  investment,  and  the 
company  was  liable  to  the  Investor  where  the  mortgage  turned  out  to  be 
in  fact  a  forgery  perpetrated  by  its  secretary. 

Appeal  from  Kings  County  Court 

Action  by  Elizabeth  Ring  against  the  Long  Island  Real  Estate  Ex- 
change &  Investment  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Robert  H.  Wilson,  for  appellant. 
Isidor  Buxbaum,  for  respondent. 

.JENKS,  J.  I  am  of  opinion  that  the  evidence  is  sufSdent  to  sus- 
tain the  &iding  of  the  learned  county  court  that  the  defendant  re- 
ceived $1,500  of  the  plaintiff  for  investment  on  bond  and  mortgage. 
The  defendant  is  incorporated  under  the  name  of  "Long  Island  Real 
Estate  Exchange  and  Investment  Company"  for  the  purpose  of  taking, 
holding,  and  possesshig  real  estate  and  buildings,  and  selling,  leasing, 
and  improving  the  same.  It  bought  farms,  divided  them  into  building 
lots,  took  bade  purchase-money  mortgages,  assigned  such  mortgages, 
and  exchanged  properties.  It  maintained  an  office  in  this  borough. 
On  one  window  thereof  was  displayed  the  sign  "Long  Island  Real  Es- 
tate Exchange  and  Investment  Company.  Ignatz  Martin,  President. 
Sydney  H.  Carr,  Secretary,"  and  on  the  other,  "Property  Sold  and  Ex- 
changed." The  visitor  passed  through  a  railing  to  find  the  desk  of 
Secretary  Carr  on  the  right  and  of  President  Martin  on  the  left.  Near 
Carr's  desk  stood  a  safe,  marked  with  the  name  of  the  corporation. 
The  secretary  and  treasurer  and  a  former  vice  president  of  the  com- 
pany testifies  that  Carr,  in  the  discharge  of  his  ofiice,  was  at  his  desk 
almost  every  day  for  almost  all  of  the  day ;  that  Carr  had  charge  of 
the  books,  and  made  the  entries  therein,  drew  up  bonds,  mortgages, 
deeds,  contracts,  assignments,  and  all  papers  on  behalf  of  the  corpora- 
tion, and  received  and  collected  all  moneys  which  came  into  the  office. 
The  treasurer  had  no  desk  in  the  office.  He  came  tliere  only  occa- 
sionally, as  the  board  meetings  required  his  attendance,  and  his  duties 
were  practically  assumed  by  Carr,  who  deposited  the  moneys  in  the 
bank,  and  who  had  charge  of  the  bank  account.  There  were  seven 
directors  who  theoretically  held  weekly  meetings,  but  who  practically 
held  them  only  when  deemed  necessary.  Carr  reported  to  the  board, 
and  it  investigated  and  passed  upon  his  report.  For  aught  that  ap- 
pears, there  was  no  officer  or  director  or  representative  of  the  corpora- 
tion in  attendance  at  the  office  save  the  president,  Martin;  and  the 
constancy  or  length  of  his  attendances  does  not  appear.  The  conclu- 
sion is  irresistible  that  Carr,  the  secretary  of  the  company,  so  far  as 
the  daily  routine  of  its  business  was  concerned,  was  the  active  man — 
the  factotimi — of  the  company,  and  that  almost  all  of  its  transactions 
were  managed  and  controlled  by  him,  subject  to  reports  to  the  board. 
This  state  of  affairs  w^as,  of  course,  due  entirely  to  the  passiveness  or 
phlegm  of  the  other  officers  and  of  the  directors  of  the  corporation. 
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To  this  office  practically  in  the  control  of  Carr,  or  at  least  under  his 
control  with  the  president  sitting  by  him,  came  tlie  plaintiff.  She,  as 
one  seeking  investment,  was  introduced  to  Carr  as  the  secretary  of  the 
company,  and  she  came  to  know  Martin  as  the  president  She  came 
again,  and  told  Carr  that  she  had  $4,000  to  invest.  Carr  told  her  that 
he  would  take  $1,500  thereof,  and,  after  talking  with  Martin,  said  they 
would  give  her  a  mortgage  on  a  house  on  Pulaski  street,  owned  by  the 
company,  and  that  they  would  take  the  remainder  of  her  $4,000  later. 
The  plaintiff  drew  $1,500  from  her  bank,  gave  it  to  Carr  in  the  pres- 
ence of  Martin,  and  received  a  bond  for  the  money,  and  a  receipt  signed 
by  Carr,  and  possibly  by  Martin  also,  but  no  mortgage.  At  the  in- 
terval of  a  week  she  came  again,  and  Carr  told  her  that  they  would 
take  the  remaining  $2,500  on  property  in  Jamaica,  and  Martin  con- 
firmed this  statement.  Carr  told  her  that  Mrs.  Peters  owned  the  prop- 
erty, but  that  the  company  controlled  it.  She  paid  the  $2,500  in  cash 
to  Carr  at  his  desk,  Martin  standing  by.  Carr  counted  it,  and  it  was 
put  in  the  safe  marked  with  the  defendant's  name.  The  plaintiff  there- 
upon received  a  bond  and  mortgage  for  $2,500.  The  bond  was  ex- 
ecuted to  the  plaintiff  by  Mrs.  Peters,  Carr,  and  Martin  individually, 
and  the  mortgage  was  executed  to  the  plaintiff  by  Mrs.  Peters.  No 
complaint  is  made  as  to  this  mortgage.  Later  the  plaintiff  was  in- 
formed by  Carr  that  the  company  had  disposed  or  had  lost  control  of 
the  Pulaski  street  property  proposed  as  security  for  the  $1,500  invest- 
ment, but  that  it  would  substitute  other  land  owned  by  the  company  in 
Flatbush.  Martin  confirmed  this  statement,  and  a  map  of  the  land 
was  then  exhibited.  Thereafter  Carr,  Martin,  and  the  plaintiff  went 
to  view  the  land.  The  plaintiff  was  thereafter  told  by  Carr  that  one 
Bender  had  purchased  the  land,  but  was  giving  back  a  mortgage  which 
would  be  made  to  her  directly  in  her  own  name.  The  plaintiff  gave 
up  her  receipt  and  her  bond,  and  took  the  mortgage.  For  aught  that 
appears,  Bender  is  a  myth.  Certainly  he  never  owned  the  land.  The 
plaintiff  never  investigated  the  matter,  but  was  lulled  to  sleep  by  pay- 
ments of  interest  made  at  the  defendant's  office  by  Carr,  who  took 
some  receipts  running  to  Bender.  The  mortgage  was  a  forgery.  Carr 
was  a  thief,  and  after  a  time  fled  the  jurisdiction.  The  defendant  re- 
pudiates the  entire  transaction. 

I  think  that  it  cannot  be  heard  to  deny  the  receipt  of  the  $1,500. 
The  defendant  held  itself  out  as  a  real  estate  investment  company,  and 
permitted  its  business  to  be  entirely  managed  and  controlled  by  Carr. 
At  least,  so  far  as  its  business  was  subject  to  any  daily  inspection  or 
supervision,  it  was  only  to  that  of  Martin.  And  the  plaintiff  says  that 
in  all  matters,  so  far  as  Martin  concerned  himself,  he  approved  and 
ratified  all  that  Carr  did  in  receiving  the  money  and  in  investing  it.  I 
do  not  mean  to  say  that  Martin  was  party  to  Carr's  thefts  or  forgeries. 
Far  from  it,  for  there  is  not  the  slightest  proof  of  this,  but  that  does 
not  alter  the  effect  of  his  conduct  so  far  as  this  plaintiff  is  concerned. 
Martin  may  have  supposed — and  I  give  him  the  credit  that  he  did  sup- 
pose— that  Carr  would  invest  the  money,  or  had  invested  it.  But,  in 
any  event,  the  evidence  is  clear  that  the  other  officers  of  the  defendant 
were  lax  to  the  last  degree,  and  that  the  only  officer  who  appears  to 
have  participated  in  the  business  was  blind  or  was  hoodwinked.    Here, 
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then,  is  a  real  estate  and  investment  company  which  permitted  its 
routine  affairs  to  be  wholly  managed  by  one  man,  and  who  invited  in- 
vestors in  real  estate.  When  the  plaintiff  entered  the  office  to  make 
an  investment,  to  whom  else  could  she  apply  ?  She  had  the  assurance 
of  the  secretary,  whose  acts  were  affirmed  by  the  president.  The  com- 
pany held  itself  out  as  an  investment  company.  The  plaintiff  was  told 
by  tiie  secretary  and  by  the  president  that  it  would  accept  her  money 
for  investment,  and  it  was  thereupon  paid  to  and  accepted  by  them. 
In  one  instance  it  was  deposited  in  the  safe  of  the  defendant  in  the 
presence  of  the  plaintiff.  There  can  be  little  doubt,  to  say  the  least, 
that  Carr,  as  secretary,  was  clothed  by  the  defendant  with  the  ap- 
parent authority  to  receive  that  money  for  investment,  and,  so  far  as 
the  plaintiff  is  concerned,  it  is  enough  if  the  acts  or  the  omissions  of 
the  defendant  gave  Carr  such  apparent  authority.  The  principle  is 
well  stated  by  Brown,  J.,  in  Edwards  v.  Dooley,  120  N.  Y.  540,  551, 
24N.E.  827,829: 

"Wblle  a  principal  Is  bonnd  by  bis  agent's  acts  when  be  JnstUles  a  party  deal- 
ing with  bis  agent  in  believing  tbat  be  bas  given  to  tbe  agent  authority  to 
do  tbose  acts,  be  is  responsible  for  only  tbat  appearance  of  authority  wbich 
Is  caused  by  himself,  and  not  for  tbat  appearance  of  conformity  to  tbe  au- 
thority which  Is  caused  only  by  tbe  agent.  Tliat  is,  be  Is  bound  equally  by 
tbe  authority  he  actually  gives  and  by  tbat  which,  by  bis  acts,  he  appears  to 
give.  For  tbe  appearance  of  authority  be  is  responsible  only  so  far  as  he  bas 
caused  tbat  appearance." 

See,  too,  Timpson  v,  Allen,  149  N.  Y.  513,  519, 44  N.  E.  171. 

The  act  of  Carr  in  receiving  the  money  as  for  the  defendant  for  an 
investment  was  connected  with  the  "semblance  of  authority  which  he 
possessed  as  tlie  defendant's  agent,"  within  the  limitation  expressed  in 
M.  L.  Ins.  Co.  V.  F.  S.  S.  &  G.  S.  F.  R.  R.  Co.,  139  N.  Y.  146,  34  N. 
E.  776,  reiterated  in  Knox  v.  Eden  Musee  Co.,  li^  N.  Y.  441,  457,  42 
N.  E.  988,  31  L.  R.  A.  779,  51  Am.  St.  Rep.  700.  If  not  within  the 
exact  letter  of  his  authority,  nothing  could  nearer  resemble  it,  for  the 
secretary  of  a  real  estate  investment  company,  having  full  charge  of 
its  affairs,  receiving  all  moneys,  preparing  all  papers  and  the  like,  re- 
ceived a  certain  sum  for  investment  in  real  estate,  with  the  approval 
and  acquiescence  of  the  president  thereof.  Certainly,  the  act  of  re- 
ceiving the  money  of  the  plaintiff  by  Carr  as  the  secretary  of  the  com- 
pany was  not  an  act  extrinsic  to  his  usual  employment  or  his  duties ; 
and  it  was  also  one  in  harmony  with  the  duties  of  a  principal  officer 
and  the  practical  general  manager  of  an  investment  company.  I  think 
that  the  defendant  is  estopped  (N.  Y.  &  New  Haven  R.  R,  Co,  v. 
Schuyler,  34  N.  Y.  30,  59,  60 ;  Hannon  v.  Siegel-Cooper  Co.,  167  N. 
Y.  244,  60  N.  E.  597,  52  L.  R.  A.  429),  and  of  the  two  the  plaintiff 
must  be  regarded  as  the  innocent  person  who  shall  not  suffer  (Walsh 
v.  Hartford  Fire  Insurance  Co.,  ^3  N.  Y.  5).  The  able  and  learned 
counsel  for  the  appellant  in  his  pnnted  points  frankly  admits  that  there 
might  be  ordinarily  some  force  in  the  suggestion  that  innocent  third 
parties  might  have  been  misled,  but  asserts  that  there  is  none  in  this 
case,  because  it  appeared  that  the  plaintiff  had  employed  Carr  as  a  law- 
yer, and  that  he  had  carried  on  considerable  law  business  for  her.  The 
plaintiff  testifies  that  she  had  had  some  trouble  with  reference  to  some 
abuse  of  her  granddaughter,  and  that  in  1901,  after  her  acquaintance 


Digitized  by  LjOOQ  IC 


686  87  NEW  YORK  SUPPLEMENT  (Sap.  Ct 

and  121  New  York  SUte  Reporter 

with  Carr,  she  asked  his  advice,  but  never  employed  him  as  a  lawyer, 
and  that  at  her  instance  Carr  had  guardianship  papers  prepared,  and 
advised  her  relative  to  the  will  of  an  ancestor.  I  cannot  see  that  the 
principle  invoked  is  at  all  affected  by  the  fact  that  the  plaintiff,  after 
she  had  become  acquainted  with  Carr  as  the  secretary  of  the  defendant 
at  its  office,  consulted  him  with  reference  to  either  of  such  matters. 
The  defendant  also  insists  that  the  plaintiff  dealt  personally  with  Carr, 
and  not  in  his  official  capacity.  Under  the  sign  of  the  corporation  and 
the  blazing  of  Carr's  secretaryship  therein  there  also  appeared  in  small 
letters  Carr's  name  as  "Ccmveyancer  and  Examiner  of  Titles."  It  is 
testified  that  Carr  was  permitted  to  carry  on  a  private  business  in  the 
ccMnpany's  office.  These  facts  alone,  merely  coupled  with  the  failure 
of  proof  that  the  company  ever  received  the  money  from  Carr,  or  with 
the  proof  that  it  did  not  receive  it  from  him,.are  not  sufficient  to  disturb 
the  findings  of  the  learned  county  court.  The  failure  of  Carr  to  turn 
over  the  moneys  establishes  nothing  more  than  his  theft  thereof.  And 
there  is  no  question  but  that  he  was,  generally  speaking,  a  thief.  The 
facts  that  the  plaintiff  received  interest  from  Carr  by  his  personal  check, 
or  signed  receipts  running  to  Bender,  are  not  sufficient  to  establish  that 
her  transactions  were  not  presumed  by  her  to  be  with  or  through  the 
defendant,  or  that  she  was  not  justified  in  presuming  that  the  money 
had  been  paid  to  the  company,'  and  received  by  it  for  investment. 
Moreover,  the  plaintiff  testifies  that  on  one  occasion,  when  she  called 
at  the  office  for  interest,  Martin,  the  president  of  the  defendant,  handed 
Carr  her  interest  money  on  the  $1,500  mortgage  and  on  the  $2,500 
mortgage  as  well.  The  defendant,  having  received  the  money,  cannot 
be  heard  to  plead,  as  against  the  plaintiff,  that  such  investment  as  the 
payment  to  it  contemplated  was  ultra  vires.  Pratt  v.  Short,  79  N.  Y. 
437,  35  Am.  Rep.  531 ;  Rome  Savings  Bank  v.  Krug,  102  N.  Y.  331, 
6  N.  E.  682.  Nor  should  the  plea  that,  as  the  plaintiff  was  told  that 
the  property  belonged  to  Bender,  and  that,  as  she  accepted  the  bond 
and  mortgage  directly,  thereby  she  acquiesced  in  and  discharged  the 
company,  prevail  on  the  theory  that  she  ratified  such  act  and  discharged 
the  company  in  favor  of  Bender ;  for,  having  accepted  the  money,  the 
defendant  was  bound  either  to  return  it  to  her  or  to  invest  it  for  her. 
It  is  liable  for  the  fraud  or  wrongdoing  or  negligence  of  its  agents  or 
servants.  Cragie  v.  Hadley,  99  N.  Y,  131,  I  N.  E.  537,  52  Am.  Rep. 
9;  F.  A.  Bank  v.  F.  S.  &  G.  S.  F.  R.  R.  Co.,  137  N.  Y.  231,  33  N.  E. 
378,  19  L.  R.  A.  331,  33  Am.  St.  Rep.  712;  N.  Y.  &  New  Haven  R. 
R.  Co.  V.  Schuyler,  supra.  She  had  a  right  to  rely  upon  a  fair  and 
due  performance  of  the  obligation  assumed  by  the  defendant  when  it 
accepted  her  money,  and  it  cannot  acquit  itself  merely  by  showing  that 
shj  accepted  from  its  officers  a  forged  mortgage.  Moreover,  the  plain- 
tiff also  testifies  that  she  was  told  by  Carr,  in  the  presence  of  Martin, 
that  the  company  owned  these  lots,  and  that  they  had  sold  them  to  Ben- 
der, who  was  giving  a  mortgage  back.  This  was  virtually  an  assur- 
ance that  the  company,  about  to  take  a  mortgage  on  account  of  its  sale 
to  Bender,  instead  transferred  it  to  the  plaintiff  in  exchange  for  her 
payment  to  it  of  $1,500. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


Digitized  by  LjOOQ  IC 


Sup.   Ct.)  INDUSTRIAL  *  GENERAL  TST7ST  T.  TOD.  687 

INDUSTRIAL  &  GENERAL  TRUST,  Ltaalted,  v.  TOD  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    April  15,  1904.) 

1.  CoRTBACT — Implied  Aobeement. 

Where,  on  the  foreclosure  of  a  mortgage  secnrlng  the  bonds  of  an  in- 
solTent  railway  company,  a  receiver  was  appointed,  and  a  sale  of  the 
property  was  about  to  take  place,  and  the  bondholders  appointed  a  com- 
mittee, and  entered  into  an  agreement  to  acquire  the  property  covered  by 
the  mortgage,  and  effect  a  reorganization  of  the  company,  either  with  or 
without  foreclosure,  no  agreement  was  Implied  that  the  committee  should 
file  a  plan  of  reorganization  before  sale  of  the  mortgaged  property. 

2.  Same — Breach— Damage. 

Where  an  agreement  was  made  between  the  holders  of  bonds  of  an  in- 
solvent railway  company,  whereby  a  committee  was  appointed  to  acquire 
proi)erty  of  the  company,  and  to  provide  a  plan  of  reorganization,  the 
bondholder  was  not  damaged  by  the  breach  of  contract,  if  any,  of  the  com- 
mittee, in  failing  to  file  a  plan  of  reorganization  before  sale  of  the  com- 
pany's property  on  foreclosure  of  mortgage  securing  the  bonds,  where  the 
committee  purchased  the  property  at  the  foreclosure  sale,  and  tendered 
title  to  the  bondholders. 

3.  Same— Reoboanization  of  Insolvent  Company— Ratification. 

Where,  in  an  agreement  between  the  holders  of  bonds  of  a  railway  com- 
pany. It  was  provided  that  the  plan  of  reorganization  filed  by  a  committee 
appointed  by  the  bondholders  should  be  binding  on  them,  unless  they 
should  withdraw  their  bonds  within  30  days  after  notice  thereof,  the  con- 
sent and  approval  of  the  plan  by  a  bondholder  was  conclusively  given  by 
Its  failure  to  withdraw  its  bonds  within  the  prescribed  time. 

4.  Ahznded  Complaint— Facts  Occttbbino  afteb  Commencement  of  Action. 

Where  an  amended  complaint  was  served  in  an  action  at  law,  facts 
stated  therein,  though  occurring  after  the  commencement  of  the  action, 
may  nevertheless  be  considered  in  determining  the  rights  of  the  parties. 

Action  by  the  Industrial  &  General  Trust,  Limited,  against  J.  Ken- 
nedy Tod  and  another.  Motion  for  a  new  trial  on  exceptions  taken 
to  the  dismissal  of  the  complaint  at  the  close  of  plaintiff's  case  or- 
dered to  be  heard  in  the  first  instance  at  the  Appellate  Division.  Mo- 
tion denied  and  exceptions  overruled. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Louis  Marshall,  for  plaintiff. 
Stephen  H.  Olin,  for  defendants. 

Mclaughlin,  J.  TWs  action  was  oripnally  brought  to  recover 
damages  for  the  alleged  conversion  of  certain  bonds  of  the  Birming- 
ham, Sheffield  &  Tennessee  River  Railway  Company.  The  plaintiff 
had  a  recovery,  which  was  affirmed  by  this  court  (53  App.  Div.  195, 
64  N.  Y.  Supp.  1093),  but  reversed  by  the  Court  of  Appeals,  and  a 
new  trial  ordered  (170  N.  Y.  237,  63  N.  E.  285).  Intermediate  the 
reversal  of  the  judgment  and  the  new  trial,  the  plaintiff,  by  permis- 
sion of  the  court,  served  an  amended  complaint,  by  which  the  action 
was  changed  from  one  to  recover  for  conversion  to  one  to  recover 
for-  the  breach  of  a  contract.  The  issues  raised  by  an  answer  to 
the  amended  complaint  came  on  for  trial,  where,  at  the  close  of 
plaintiff's  case,  the  complaint  was  dismissed,  and  the  exception  taken 
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thereto,  as  well  as  those  taken  during  the  trial,  ordered  to  be 'heard 
in  the  first  instance  at  the  Appellate  Division. 

There  is  little  or  no  dispute  as  to  the  material  facts  involved.  On 
the  1st  of  April,  1889,  the  Birmingham,  Sheffield  &  Tennessee  River 
Railway  Company,  a  corporation  organized  under  the  laws  of  the 
state  of  Alabama,  executed  a  mortgage  to  the  Knickerbocker  Trust 
Company  of  New  York  upon  all  its  property,  including  its  franchises, 
to  secure  the  payment  of  an  issue  of  bonds  and  coupons  thereto  at- 
tached, of  which  there  was  then  or  thereafter  issued  2,975  bonds,  of 
the  par  value  of  $i,ooo  each.  In  June,  1B93,  the  railway  company 
having  previously  defaulted  in  the  payment  of  the  interest  on  the 
bonds,  the  trust  company  instituted  a  suit  in  the  United  States  Cir- 
cuit Court  for  the  Northern  Division  of  the  Northern  District  of 
Alabama  for  the  foreclosure  of  the  mortgage,  and  the  sale  of  the 
property  covered  thereby.  In  this  suit  a  receiver  was  appointed 
pendente  lite  of  all  the  corporate  property  of  the  railway  company. 
At  the  time  the  suit  was  commenced  and  the  receiver  appointed,  the 
plaintiff,  an  English  corporation,  held  570  of  the  bonds  above  referred 
to,  which  it  had  previously  placed  in  the  hands  of  its  counsel  in  New 
York,  Mr.  Untermyer,  who  then  and  thereafter  represented  and 
looked  after  its  interest  with  reference  thereto.  The  receiver  en- 
deavored to  effect  a  reorganization  of  the  railway  company,  but  his 
efforts  in  this  direction  were  unavailing;  and  on  the  9th  of  April, 
1895,  a  reorganization  agreement  was  executed,  by  which  J.  Ken- 
nedy Tod,  Edmund  A.  Hopkins,  and  James  G.  Leiper  were  appointed 
a  committee  to  represent  the  bondholders.  In  pursuance  of  this 
agreement,  the  plaintiff,  through  Mr.  Untermyer,  deposited  its  bonds 
with  the  Manhattan  Trust  Company,  and  received  in  lieu  thereof  a 
certificate,  negotiable  in  form,  which  stated  that  the  bonds  were  held 
by  the  Manhattan  Trust  Company  in  accordance  with  the  terms  and 
conditions  of  the  reorganization  agreement.  This  agreement,  when 
the  case  was  before  the  Court  of  Appeals  (170  N.  Y.  234,  63  N.  E. 
285),  was  summarized  by  it  as  follows : 

"This  reorganization  agreement  recited  the  Insolvency  of  the  railway  com- 
pany, the  pendency  of  the  foreclosure  proceedings,  the  appointment  of  a  re- 
ceiver, and  the  necessity  for  the  bondholders  to  reorganize  for  the  protection 
of  their  mutual  Interests.  It  provided.  In  the  first  article,  that  the  bonds  should 
be  deposited  with  the  Manhattan  Trust  Company,  'subject  to  the  order  and 
full  control  of  the  committee,  to  be  used  for  any  purposes  under  this  agree- 
ment. The  deposit  of  such  bonds  shall  transfer  to  the  committee  the  full 
legal  and  equitable  title  thereto  for  all  the  purposes  of  this  agreement'  The 
second  article  constituted  the  defendants  a  reorganization  committee,  ami 
in  succeeding  nrtlcles  were  set  forth  the  powers  of  the  committee.  The  fourth 
article  provided,  so  far  as  material,  that  'the  committee  is  hereby  expressly 
antborized  and  empowered,  and  it  shall  be  Its  special  duty,  to  prepare  and  adopt 
a  plan  for  the  reorganization  of  the  affairs  of  the  railway  company,  with  or 
without  foreclosure.  When  the  comiaittee  shall  have  adopted  such  plan,  a  copy 
thereof  shall  be  lodged  with  the  Manhattan  Trust  CJompany.  Notice  shall  there- 
upon be  given  to  the  holders  of  the  trust  cei'tlflcates  issued  hereunder,  and 
such  plan  shall  become  binding  upon  all  of  the  said  holders  who  do  not  with- 
draw herefrom  (in  the  manner  hereinafter  provided),  unless  the  holders  of  a 
majority  In  Interest  of  the  said  certificates,  shall,  within  twenty  days  atter 
such  notice,  file  with  the  Manhattan  Trust  Company  their  written  dissent 
from  the  plan.*  The  fifth  article  provided,  so  far  as  material,  that  'any  holder 
of  a  trust  certificate  issued  hereunder  may,  at  any  time  within  thlr^  days 
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after  %he  mailing  to  him  of  notice  of  the  filing  of  a  plan  of  reorganization,  m 
hereinbefore  provided,  wltlidraw  from  this  agreement  and  recover  back  the 
bond  or  bonds  deposited  by  him  upon  payment  of  his  pro  rata  share  of  the 
expenses  theretofore  incurred  by  the  committee,'  etc.  The  sixth  article  pro- 
Aided  that  the  committee,  for  the  purpose  of  effecting  a  reorganization  of  the 
affairs  of  the  railroad  company,  was  authorized  to  take  such  steps  as  it  might 
deem  advisable  for  the  formation  of  a  new  corporation,  and  for  transferring 
to  the  new  corporation  all  the  assets  of  the  railway  company,  and  it  was 
authorized  to  'use  the  deposited  bonds  for  the  purpose  of  paying  for  any  assets 
or  franchises  purchased.'  The  eleventh  article  provided,  so  far  as  material, 
that  'the  committee  may  supply  any  defects  or  omiKSions  which  It  may  deem 
necessary  to  be  supplied  to  enable  it  to  carry  out  the  general  purpose  of  this 
agreement  The  committee  is  authorized  to  construe  this  agreement  and  its 
construction  shall  be  final.'  The  twelfth  article  provided  that  no  member  of 
the  committee  shall  be  liable  for  'anything  bat  his  own  wilful  misconduct.' " 

The  agreement  contained  no  express  provision  that  the  plan  of  re- 
organization referred  to  in  the  fourth  paragraph  should  be  filed  by 
the  committee  before  a  sale  of  the  property  was  had,  nor  was  there 
any  provision  in  it  as  to  the  time  when  the  same  was  to  be  prepared 
and  filed.  This  fact  was  seemingly  of  some  little  concern  to  Mr.  Un- 
termyer,  because,  as  appears  from  the  evidence  offered  at  the  trial, 
he  endeavored  at  various  times,  both  before  and  subsequent  to  the 
sale,  to  ascertain  from  the  committee  when  the  plan  would  be  pre- 
pared, and  what  steps  were  being  taken  in  that  direction.  Thus,  as 
early  as  July  9,  1895,  he  wrote  to  the  committee,  or  its  chairman, 
saying : 

"I  am  this  morning  In  receipt  of  advices  from  London  asking  If  any  plan 
of  reorganization  has  as  yet  been  drafted  or  suggested.  May  I  ask  you  to 
advise  me  whether  such  a  plan  is  now  under  consideration  and  how  soon  they 
are  likely  to  be  advised  of  its  details?  Will  you  also  kindly  inform  me  whether 
Judgment  has  now  been  entered  in  the  foreclosure  suit  and  If  so,  when  It  is 
proposed  to  sell  the  property?" 

To  which  the  chairman  of  the  committee,  on  the  i6th  of  July,  re- 
plied : 

"A  decree  of  sale  has  been  entered.  The  property  Is  now  being  advertised 
for  sale  and  will,  I  understand,  t>e  sold  upon  the  IGth  day  of  September.  No 
plan  bas  J^et  been  adopted  and  I  am  unable  to  predict  the  probable  date  upon 
wblcb  a  plan  will  be  Issued,  but  I  have  not  forgotten  your  request  to  be  ad- 
vised of  It  In  advance." 

On  the  i6th  of  September,  1895,  after  the  sale  had  been  duly  ad- 
vertised both  in  New  York  and  Alabama,  the  property  covered  by 
the  mortgage  was  sold  at  public  auction,  and  the  same  bid  in  by  the 
committee  (then  consisting  of  the  defendants  Tod  and  Leiper ;  Hop- 
kins, the  other  member,  having  in  the  meantime  resigned)  for  $500,- 
000,  which  sum  the  decree  had  fixed  as  the  lowest  bid  to  be  enter- 
tained by  the  commissioner  appointed  to  conduct  the  sale.  On  the 
29th  of  October  following,  the  sale,  by  an  order  of  the  court,  was 
duly  confirmed,  and  between  that  date  and  the  30th  of  November, 
1895,  the  defendants  caused  to  be  incorporated  the  Northern  Ala- 
bama Railway  Company,  to  which,  by  leave  of  the  court,  it  assigned 
the  bid  at  the  foreclosure  sale.  On  the  30th  of  November,  1895,  the 
sale  was  completed  by  the  payment  of  the  purchase  price,  which 
was  partly  in  cash  and  partly  by  use  of  the  bonds  held  by  the  com- 
mittee, and  the  delivery  of  a  deed  to  the  new  corporation.  There- 
87  N.T.S.-^4 
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after  the  commissioner  who  made  the  sale  attended  at  the  office  of 
the  Manhattan  Trust  Company,  which  held  the  bonds  as  depositor 
for  the  committee,  and  indorsed  upon  each  bond  the  following: 
"New  York,  29th  November,  1895.  $139.76  paid  on  this  bond  as 
part  of  the  proceeds  of  sale  under  foreclosure.  J.  Fred  Johnson, 
Commissioner."  After  this  indorsement  had  been  made,  the  bontk 
were  left  with  the  trust  company,  where  they  now  are.  The  North- 
ern Alabama  Railway  Company  issued  certain  mortgage  bonds, 
which,  with  its  entire  capital  stock,  were  held  by  or  for  the  reorgan- 
ization committee;  and  the  same  was  continued  to  be  so  held  until 
July,  1898,  when  a  plan  of  reorganization  was  filed,  and  notice  there- 
of given  to  all  of  the  holders  of  certificates,  as  provided  in  the  reor- 
ganization agreement.  As  already  indicated,  the  agreement  provide! 
that  the  plan,  when  thus  filed,  and  notice  given,  was  to  be  binding 
upon  the  holders  of  certificates  who  did  not  dissent  therefrom  an'l 
withdraw  their  bonds  as  therein  provided.  The  plaintiff,  throuf:'.! 
Mr.  Untermyer,  received  notice  of  the  filing  of  the  plan ;  but  he  (Ji'l 
not  then,  nor  thereafter,  withdraw  the  bonds  deposited  by  him  for 
the  plaintiff,  and  he  still  holds  the  certificates  representing  then;. 
The  defendants,  as  commissioners  for  the  bondholders,  hold  the 
property  acquired  by  the  Northern  Alabama  Railway  Company  sub- 
ject to  the  certificates.  During  the  trial  the  plaintiff  sought  to  prove 
the  value  of  the  property  of  the  railway  company,  but,  on  objection 
of  the  defendants,  such  evidence  was  excluded,  and  exceptions  taken. 
The  foregoing  seem  to  be  all  of  the  facts  which  are  material  to  the 
disposition  of  the  questions  presented. 

I  am  of  the  opinion  that  the  complaint  was  properly  dismissed. 

I.  The  breach  of  the  agreement  upon  which  plaintiff  based  its 
right  to  damages  was  the  alleged  violation  of  the  committee  to  file 
a  plan  of  reorganization  prior  to  the  sale  of  the  property  in  the 
foreclosure  proceeding.  The  agreement  certainly  contains  no  ex- 
press provision  that  the  plan  should  be  filed  before  the  sale.  So.  it 
there  were  a  breach,  it  is  because  such  provision  can  fairly  be  im- 
plied. Is  the  agreement  subject  to  such  construction?  It  seerrs 
to  me  not,  when  considered  as  a  whole,  in  connection  with  its  pur- 
pose and  the  object  which  it  sought  to  accomplish.  Consider  the 
situation.  The  railway  company  was  insolvent.  It  had  defaulte'. 
in  the  payment  of  the  interest  upon  its  bonds.  A  suit  had  been  in- 
stituted to  foreclose  the  mortgage.  A  receiver  had  been  appointed, 
and  a  sale  of  the  entire  property  was  about  to  take  place.  Con- 
fronted with  this  situation,  it  was  desirable  that  there  should  be 
united  action  on  the  part  of  the  bondholders,  to  the  end  that  the 
property  might  not  be  sacrificed  on  the  sale,  and  that  their  interests 
should  be  protected  by  acquiring  the  property  for  a  reorganization. 
Under  these  circumstances  the  agreement  was  made,  in  which  it 
was  provided  that  the  bondholders  should  deposit  the  bonds  with 
the  Manhattan  Trust  Company,  "subject  to  the  order  and  hill  con- 
trol of  the  committee,"  and  that  such  deposit,  in  and  of  itself,  shoulo 
transfer  "to  the  committee  the  full  legal  and  equitable  title  thereto 
for  all  the  purposes  of  this  agreement."  The  purpose  was  to  ac- 
quire the  property  covered  by  the  niortgage,  and  "effect  a  reorgan- 
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ization  of  the  affairs  of  the  company,  either  through  or  without  fore- 
closure," for  the  benefit  of  all.  Nor  does  the  act  of  the  plaintiff's 
agent  indicate  that  he  supposed  the  committee  was  obligated,  un- 
der the  agreement,  to  file  a  plan  prior  to  the  sale,  tiecause  he  did 
not  object  to  the  sale  on  this  ground,  notwithstanding  he  was  noti- 
fied on  the  i6th  of  July,  1895,  of  the  time  when  the  sale  would  take 
place,  and  that  no  plan  had  then  been  and  the  committee  was  un- 
able to  say  when  one  would  be  prepared. 

2.  But  assuming  that  there  was  a  breach  of  the  agreement,  in  that 
the  committee  did  not  file  a  plan  prior  to  the  sale,  I  am  nevertheless 
of  the  opinion  that  the  complaint  was  properly  dismissed,  because 
the  plaintiff  failed  to  prove  it  had  sustained  damage  by  reason  there- 
of. When  the  case  was  before  the  Court  of  Appeals,  Judge  Gray, 
delivering  the  prevailing  opinion,  said : 

"Tbat  the  plaintiff  was  not  damaged  by  the  failure  to  file  a  plan  of  reor- 
ganization prior  to  the  foreclosure  sale  Is  evident  enough."  170  N.  Y.  247,  63 
X.  E.  289. 

This  seems  to  have  been  the  view  of  the  Appellate  Division,  where 
Woodward,  J.,  said : 

"The  railway  property  was  the  foundation  of  the  security  for  the  bonds, 
and  It  is  not  clear  how  the  plaintiff  could  have  suffered  any  loss  by  the  com- 
mittee purchasing  the  property  and  holding  it  in  trust  for  the  bondholders." 
52  App.  DlT.  208,  64  N.  y.  Supp.  1009. 

The  fact  that  a  recovery  on  the  first  trial  was  affirmed  by  the  Ap- 
pellate Division,  and  that  there  was  a  division  of  the  judges  of  the 
Court  of  Appeals  on  the  subject,  is  of  no  importance,  so  far  as  the 
question  now  under  consideration  is  concerned.  The  action  then  was 
to  recover  damages  for  conversion,  while  here  it  i?  to  recover  damages 
for  the  breach  of  a  contract,  and  the  distinction  between  the  two  is 
clear.  In  the  action  in  its  present  form,  the  plaintiff,  to  recover,  must 
prove  that  it  has  been  damaged  by  defendants'  acts,  whereas,  in  an  ac- 
tion for  conversion,  the  recovery  would  be  measured  by  the  value  of  the 
bonds,  and  this  irrespective  of  whether  or  not  the  plaintiff  was  actually 
damaged  by  the  defendants'  acts.  Industrial  &  General  Trust  v.  Tod, 
170  N.  Y.  247,  63  N.  E.  285.  Was  the  plaintiff  damaged  by  the  de- 
fendants* acts,  and,  if  so,  how?  They  purchased  all  of  the  property 
covered  by  the  mortgage  at  the  foreclosure  sale,  which  they  procured 
to  be  transferred  to  a  new  corporation  organized  for  the  purpose  of  re- 
ceiving the  same,  and  then  tendered  to  the  plaintiff  its  share  of  the 
securities  of  such  new  corporation,  including  its  stock.  There  is  no 
allegation  in  the  complaint,  nor  was  any  evidence  offered  at  the  trial, 
to  show  that  the  securities  thus  tendered  to  the  plaintiff  were  worth 
less  than  the  value  of  its  bonds.  The  bonds  of  the  old  company  and 
the  securities  of  the  new  were  based  upon  the  same  property.  In  the 
old  company  plaintiff  had  a  lien,  while  in  the  new  company  it  has  a 
title.  It  is  of  no  importance  whatever  what  was  the  value  of  the  prop- 
erty— whether  $500,000  or  $3,000,000.  The  plaintiff's  proportionate 
share  of  that  property  is  all  it  is  entitled  to  receive,  and  this  has  been 
tendered  to  it.  "The  bonds  which  it  deposited  gave  it  an  undivided  in- 
terest in  a  mortgage  which  was  a  lien  on  the  property.  The  defend- 
ants, acting  as  agent  for  it  and  the  other  bondholders,  with  the  bonds 
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deposited,  purchased  the  property,  and  held  for  its  benefit  its  propor- 
tionate share,  as  represented  by  the  trust  certificate.  It  still  has  the 
same  proportionate  share  of  the  same  property,  and  the  only  difference 
is  that  its  lien,  by  the  acts  of  the  defendants,  has  ripened  into  a  title. 
How,  under  such  circumstances,  can  it  be  said  that  any  damages  have 
been  sustained? 

3.  The  complaint  was  properly  dismissed  because  it  appeared  at  the 
trial,  and  the  fact  was  uncontradicted,  that  on  or  about  July  8,  1898,  a 
plan  of  reorganization  was  prepared  and  filed,  notice  of  which  was 
given  to  the  plaintiff  in  accordance  with  the  agreement;  and,  as  the 
plaintiff  did  not  withdraw  its  bonds,  its  consent  and  approval  of  the 
plan  was,  under  the  terms  of  said  agreement,  conclusively  given  and 
conferred.  The  agreement,  it  will  be  remembered,  provided  that  the 
committee  was  authorized  and  empowered  to  prepare  and  adopt  a  plan 
for  the  reorganization  of  the  affairs  of  the  railway  company ;  that  when 
such  plan  was  adopted  a  copy  should  be  filed  with  the  Manhattan  Trust 
CcHnpany,  and  notice  given  to  the  holders  of  the  trust  certificates  issued 
thereunder ;  and  that  such  plan  should  become  binding  upon  all  of  the 
holders  who  did  not  withdraw  in  the  manner  specified,  unless  a  ma- 
jority in  interest  of  the  holders  of  said  certificates  should  within  20 
days  after  such  notice  file  with  the  trust  cwnpany  their  written  dissent 
from  the  plan  proposed.  The  manner  specified  in  which  a  holder  of  a 
certificate  might  withdraw  is  set  out  in  the  fifth  paragraph  of  the  agree- 
ment, which,  so  far  as  material,  is  as  follows : 

"Any  bolder  of  a  trust  certificate  issued  hereunder  may,  at  any  time  witliln 
thirty  days  after  the  mailing  to  him  of  notice  of  the  fUlng  of  a  plan  of  re- 
organisation •  •  •  withdraw  from  this  agreement  and  receive  baeic  the 
bond  or  bonds  deposited  by  blm  upon  payment  of  his  pro  rata  share  of  the 
expenses  theretofore  incurred  by  the  committee.  •  •  •  Upon  the  with- 
drawal of  the  bonds  represented  by  such  certificate  or  certificates  •  •  • 
ns  at>oye  provided,  the  holder  •  ,  •  •  sball  be  thereupon,  and  without  any 
further  act,  fully  released  from  the  obligations  of  tliis  agreement  and  from 
erery  such  plan  of  reorganization,  but  as  to  every  certificate  holder  who  does 
not,  within  t^B  said  period  of  thirty  days,  withdraw  bonds  represented  t^ 
ills  certificate  or  certificates,  his  assent  and  ratification  of  said  plan  shall 
be  conclusively  and  finally  assumed,  conferred  and  given." 

But  it  is  urged  that,  the  action  being  at  law,  the  rights  of  the  parties 
must  be  determined  as  of  the  time  when  the  action  was  commenced. 
As  a  general  rule,  this  would  be  true,  and  for  the  obvious  reason  that 
the  issues  presented  in  such  actions,  as  determined  by  the  pleadingfs, 
are  of  that  time.  There  are  exceptions  to  the  rule,  however,  one  of 
which  is  where  a  fact  has  arisen  subsequent  to  the  joining  pf  issue 
which  either  increases,  diminishes,  or  extinguishes  the  right  to  a  re- 
covery. Such  fact  can  always  be  proved  in  a  legal  actic»i  where  the 
same  has  been  set  out  by  appropriate  allegations  in  a  supplemental  com- 
plaint or  answer.  Howard  v.  Johnston,  82  N.  Y.  271.  Here  on  the 
30th  of  January,  1903,  the  plaintiff  served  what  is  termed  an  "amended 
complaint,"  but  which  might  in  some  respects  be  termed  "a  supple- 
mental complaint,"  inasmuch  as  facts  are  alleged  which  occurred  sub- 
sequent to  the  commencement  of  the  action.  But,  however  this  "may 
be,  the  defendants  served  an  answer  to  the  amended  complaint  in 
which  they  alleged  as  a  separate  defense  that  in  July,  1898,  they  pre- 
pared and  filed  with  the  Manhattan  Trust  Company  a  plaQ  of  reorgani- 


Digitized  by  LjOOQ  IC 


Sup.   Ct.)  KNIGHT  V.  MOBOENROTH.  693 

zation,  and  gave  notice  to  all  of  the  holders  of  the  trust  certificates, 
including  the  plaintiff,  in  accordance  with  the  reorganization  agree- 
ment ;  that  none  of  the  holders  of  the  trust  certificates  filed  a  written 
dissent  from  the  said  plan  with  the  trust  company,  nor  had  any  of  them, 
including  the  plaintiff,  withdrawn  or  sought  to  withdraw  from  said  re- 
organization agreement,  or  paid  or  tendered  or  offered  to  pay  any 
share  of  the  expenses  incurred  by  the  committee,  and  by  reason  thereof 
plaintiff  had  assented  to  and  ratified  said  plan,  and  was  bound  by  the 
action  of  the  defendants.  It  was  upon  the  issue  raised  by  this  an- 
swer to  the  amended  complaint  that  the  parties  went  to  trial,  where  the 
facts  set  out  in  this  defense  were  conclusively  established.  It  is  true, 
the  plaintiff's  agent  insisted,  at  and  prior  to  the  time  that  the  plan  was 
filed,  that  the  committee  had  no  right  to  use  the  plaintiff's  bonds  in 
the  purchase  of  the  property ;  and  on  the  20th  of  July,  1898,  Mr.  Unter- 
myer  wrote  the  committee,  in  which  he  said : 

"My  clients'  claim  Is,  as  yon  know,  that  the  committee  had  no  aatborlty 
to  use  their  bonds  in  purchasing;  the  property.  They  will  do  nothing  to  affect 
their  rights  in  the  pending  litigation." 

But  the  facts,  nevertheless,  are  undisputed  that  a  plan  of  reorganiza- 
tion was  filed,  and  notice  given  to  Mr.  Untermyer,  as  agent  of  the  pjain- 
tifT ;  that  he  did  not  file  any  written  dissent  with  the  Manhattan  Trust 
Company,  or  endeavor,  in  the  manner  provided  in  the  agreement,  to 
withdraw  the  bonds  which  he  had  deposited ;  and,  by  express  provision 
of  the  agreement,  a  failure  to  withdraw  within  the  time  specified  rati- 
fied the  act  of  the  committee  as  to  the  plan  filed,  and  finally  and  con- 
clusively bound  the  certificate  holders  with  reference  thereto. 

The  view  thus  expressed  renders  it  unnecessary  specifically  to  con- 
sider the  various  exceptions  taken  by  the  plaintiflf  during  the  trial,  be- 
cause, if  the  conclusion  be  correct  that  there  was  no  breach  of  the 
agreement,  and  the  plaintiff  was  not  damaged  by  the  acts  of  the  de- 
fendants, then  it  could  not  have  been  injured  by  the  rulings  to  which 
exceptions  were  taken. 

It  follows  that  the  motion  should  be  denied,  and  exceptions  over- 
ruled, and  judgment  directed  in  favor  of  the  defendants,  dismissing  the 
complaint,  with  costs. 

VAN  BRUNT,  P.  J.,  and  INGRAHAM,  J.,  concur.  O'BRIEN  and 
HATCH,  JJ.,  concur  on  the  ground  that  there  was  no  proof  of  damage. 


KNIGHT  T.  MOROENROTH  et  aL 

(Snpreme  Court,  Appellate  Division,  Second  Department    April  15, 1904.) 

DiBcovEBT— Parties— Examination  befobe  Tbiai.. 

Where,  In  an  action  against  the  owner  of  a  building  to  foreclose  a  me- 
chanic's lien,  plaintiff  could  have  proved  by  witnesses  other  than  the 
owner  the  amount  still  remaining  in  his  hands,  due  to  such  contractors, 
at  the  time  of  the  filing  of  the  lien.  If  any,  and  the  amount  in  the  bands 
«f  the  contractors  due  or  to  become  due  to  the  subcontractors  to  Whom 
plaintiff  furlilshed  the  goods  for  the  value  of  which  the  action  was 
brought,  an  application  to  examine  the  owner  before  trial,  merely  for  the 
purpose  of  discovering  what  his  testimony  would  be,  In  order  that  plaintiff 
mi^t  obtain  witnesses  to  contradict  the  same,  was  Improperly  granted. 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  Thomas  G.  Knight  against  Abraham  M.  Morgenroth 
and  others.  From  an  order  denying  a  motion  to  vacate  an  order 
directing  the  examination  of  defendant  Morgenroth  before  trial,  de- 
fendants appeal.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Bertram  L.  Kraus  (Henry  B.  Wesselman,  on  the  brief),  for  ap- 
pellants. 

Charles  Melville  Weeks,  for  respondent. 

WOODWARD,  J.  This  action  is  brought  to  foreclose  a  mechan- 
ic's lien  filed  against  certain  property  owned  by  the  defendant  Mor- 
genroth, and,  upon  the  case  coming  on  for  argument,  the  defendant 
interposed  an  objection,  in  the  nature  of  a  demurrer,  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
in  that  it  did  not  allege  that  at  the  time  of  filing  the  lien  in  suit  there 
still  remained  in  the  hands  of  the  said  Morgenroth  funds  due  or  to 
grow  due  to  the  contractors,  Schneider  and  Herter,  and  funds  in 
the  hands  of  the  said  contractors,  due  or  to  grow  due  to  the  sub- 
contractors, Lyman  and  Costello,  to  whom  the  plaintiff  furnished  the 
goods  for  the  value  of  which  this  action  is  brought.  The  plaintiff 
was  permitted  to  amend  his  complaint,  and  an  adjournment  was 
granted  to  allow  the  plaintiff  to  discover  the  evidence  necessary  to 
support  this  new  allegation.  The  plaintiff  thereupon  made  applica- 
tion, under  the  provisions  of  sections  870,  871,  and  872  of  the  Code 
of  Civil  Procedure,  for  an  order  directing  Abraham  M.  Morgenroth, 
Ernest  E.  W.  Schneider,  and  Henry  Herter  to  submit  to  an  exam- 
ination before  trial;  the  affidavit  of  the  plaintiff  alleging  that  the 
testimony  of  these  three  men  was  "material  and  indispensable  to 
this  plaintiff,  to  enable  him  to  prove  the  allegation  above  mentioned," 
and  that  "the  information  sought  by  the  plaintiff  is  peculiarly  and 
entirely  within  the  knowledge  of  the  persons  above  named,  and  is 
not  known  to  the  plaintiff,"  and  "that  it  is  impossible  for  the  plain- 
tiff in  any  other  way  to  prove  what  amounts,  if  any,  were  due  or 
to  become  due  at  the  time  of  filing  said  Hen."  The  order  asked  for 
was  granted,  and,  a  motion  to  vacate  the  same  being  made  upon 
the  papers,  the  order  was  vacated  as  to  Schneider  and  Herter,  who 
were  not  parties  to  the  action,  but  was  sustained  as  to  Mr.  Morgen- 
roth. It  thus  appears  by  the  plaintiff's  affidavit  that  he  will  be  able 
to  prove  his  case,  if  he  in  fact  has  a  case,  by  the  testimony  of 
Schneider  and  Herter;  that  the  evidence  "is  peculiarly  and  entirely 
within  the  knowledge  of  the  persons  above  named,"  and  the  only 
purpose  of  this  examination  appears  to  be  to  compel  the  defendant 
Morgenroth  to  disclose  to  the  plaintiff  whether  or  not  he  has  a 
cause  of  action.  Indeed,  plaintiff's  counsel,  in  support  of  the  order, 
admits  that  the  object  of  the  examination  is  a  mere  fishing  expedi- 
tion, for  he  says: 

"If  tbe  testimony  of  this  defendant  sbonid  be  adverse  to  plaintiff,  then 
plaintiff  should  know  It  in  time  to  hunt  up  other  witnesses  and  to  procure 
all  the  erldence  of  every  kind  obtainable  on  the  question." 
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In  Sheehan  v.  The  Albany  &  B.  Turnpike  Co.  (Sup.)  8  N.  Y. 
Su'pp.  14,  it  was  said  that : 

"The  provisions  for  snch  examination  are  not  intended  to  enable  a  party 
to  discover  what  his  opponent's  testimony  will  be,  so  that  he  may  obtain  wit- 
nesses to  contradict  It  Experience  shows  that  If  a  party  discovers  what  his 
opponent's  testimony  will  be,  and  has  time  enough,  be  is  often  successful  In 
discovering  also  witnesses  for  contradictloa" 

This  court  has  held  that  it  was  not  proper,  either  before  or  after 
the  commencement  of  an  action,  to  permit  an  examination  for  the 
purpose  of  enabling  the  other  party  to  determine  whether  he  had  a 
cause  of  action.  Matter  of  Anthony  &  Co.,  42  App.  Div.  66,  68, 
58  N.  Y.  Supp.  907;  Long  Island  Bottlers  v.  Bottling  Brewers,  65 
App.  Div.  459,  72  N.  Y.  Supp.  976. 

We  are  clearly  of  opinion  that  the  plaintiff  has  not  shown  a  proper 
case  for  the  examination  of  a  party  before  trial.  "The  practice  of 
examining  a  party  before  trial  at  the  instance  of  the  opposite  party 
should  be  carefully  guarded  by  the  court,  so  that  it  may  not  be  pro- 
ductive of  evil.  When  it  is  evident  that  the  party  asking  for  the 
examination  is  sufficiently  acquainted  with  the  facts  of  the  case  to 
obtain  the  proof  which  he  needs,  and  that  in  fact  he  desires  the 
examination  only  to  discover  to  what  his  opponent  will  testify,  then 
the  order  should  not  be  granted,  or,  if  it  has  been  granted,  should 
be  set  aside."  Sheehan  v.  The  Albany  &  B.  Turnpike  Co.,  supra. 
Two  of  the  witnesses  which  the  plaintiff  says  are  essential  to  his 
cause  of  action  are  not  parties  to  the  suit,  and  no  reason  appears 
why  they  may  not  be  witnesses  upon  the  trial.  We  are  of  opinion 
that  this  is  not  a  proper  case  for  the  granting  of  an  order  compelling 
the  defendant  to  submit  to  an  examination.  The  order  appealed 
from  should  be  reversed,  and  the  order  directing  the  examination 
should  be  vacated. 

Order  reversed,  witta  f  10  costs  and  disbursements,  and  motion  granted,  wltli 
costs.    All  concur. 


ENNIS  et  al.  v,  USTERMTEK. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  16,  1904.) 

1.  Attachment — NoNBESinKNCE— Summons— Designation  or  Person  to   Re- 

ceive Sebvice. 

Code  Civ.  Proc.  {  636,  provides  that  attachment  may  issue  where  the 
defendant,  being  an  adult  and  a  resident  of  the  state,  has  been  con- 
tinuously without  the  state  for  more  than  six  months  next  before  the 
granting  of  an  order  for  publication  of  summons  against  blm,  and  has 
not  made  a  designation  of  a  person  on  whom  a  summons  in  bis  behalf 
may  be  served.  Hrld.  that  a  certificate  of  the  clerk  of  the  county  of  de- 
fttiiSant's  previous  residence,  attached  to  a  creditor's  letter  requesting  that 
be  search  his  office  for  desiiirnation  of  a  person  on  whom  service  might 
be  made  on  behalf  of  defendant  from  November  27,  1877,  to  December 
10,  1903,  to  the  effect  that  no  designation  had  been  found,  constituted  a 
sufficient  basis  for  the  creditor's  assertion,  on  Informntlou  and  belief,  in 
an  attachment  affidavit,  that  no  i)erson  had  been  so  designated. 

2.  Same— Wabrantb— Gbounds  of  Attachment— Designation— Motion— Ob- 

jections. 

Where  an  objection  to  warrants  of  attachment,  that  they  did  not  suffl- 
dently  recite  the  grounds  of  the  attachment,  were  not  specified  in  de- 
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(endant's  notice  of  motion  to  vacate  the  warrants  on  tbe  papers,  and  the 
omission,  if  any,  was  a  mere  irregularity,  the  objection  was  nnavallable 
Hooker,  J.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Thpmas  A.  Ennis  and  another  against  Maurice  Unter- 
myer.  From  an  order  denying  a  motion  to  vacate  warrants  of  at- 
tachment, defendant  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Louis  Marshall,  for  appellant. 
Treadwell  Cleveland,  for  respondents. 

WILLARD  BARTLETT,  J.  This  appeal  is  based  upon  two  prop- 
ositipns :  (i)  That  the  plaintiffs  have  not  established  the  existence  of 
the  jurisdictional  fact  that  the  defendant  has  not  made  a  designation 
of  a  person  upon  whom  to  serve  a  summons  in  his  behalf,  as  prescribed 
by  section  430  of  the  Code  of  Civil  Procedure ;  and  (2)  that  the  war- 
rants do  not  comply  with  section  641  of  the  Code,  because  they  do  not 
recite  any  grounds  of  attachment  recognized  by  the  Code. 

Section  636  of  the  Code  of  Civil  Procedure,  in  the  second  subdi- 
vision, among  other  things,  provides  that  an  attachment  may  issue 
"where  the  defendant,  being  an  adult  and  a  resident  of  the  state,  has 
been  continuously  without  the  state  of  New  York  for  more  than  six 
months  next  before  the  granting  of  the  order  of  publication  of  the 
summons  against  him,  and  has  not  made  a  designation  of  a  person 
upon  whom  to  serve  a  summons  in  his  behalf,  as  prescribed  in  sec- 
tion 430  of  this  act."  These  warrants  of  attachment  against  Mr. 
Untermyer  were  sought  on  the  ground  that  he  was  an  absentee  under 
this  provision.  The  evidence  that  he  had  not  made  the  prescribed 
designation  is  found  in  the  following  statement  in  the  affidavit  of  Mr. 
Ennis,  one  of  the  plaintiffs : 

"I  have  cansed  a  search  to  be  made  in  the  office  of  the  clerk  of  the  oonnty 
of  New  York,  and  I  am  informed  and  believe  that  the  said  defendant  has  not 
made  a  designation  of  a  person  upon  whom  to  serve  a  summons  on  his  behalf, 
as  prescribed  by  section  430  of  the  Code  of  CItH  Procedure,  as  appears  by  the 
certificate  of  said  clerk  hereto  annexed." 

The  certificate  annexed  to  the  affidavit  is  as  follows: 

"New  York  City,  December  10th,  1903. 
"To  Thomas  L.  Hamilton,  Clerk  of  the  County  of  New  York :  Please  search 
In  your  office  for  the  designation  of  a  person  upon  whom  service  can  be  made 
on  behalf  of  Maurice  Untermyer  (filed  pursuant  to  the  terms  of  Section  430 
of  the  Code  of  Civil  Procedure)  from  November  27th,  1877,  to  the  date  hereof 
and  certify  the  result  to  Cleveland  &  Cleveland, 

**27  William  Street 
"Nothing  found  to  December  10th,  1903,  at  »  a.  m. 

"[Seal.]  Thomas  L.  Hamilton,  Clerk." 

We  think  that  this  certificate,  although  not  capable  of  being  used 
by  itself  as  evidence,  constituted  a  sufficient  basis  for  the  affiant's  as- 
sertion of  information  and  belief  in  his  affidavit.  In  other  words,  the 
declaration  by  the  county  clerk  in  this  form  was  information  "which 
he  had  a  right  to  consider  well  founded,"  and  upon  which  the  court 
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could  exercise  jurisdiction.  Hawkins  v.  Pakas,  39  App.  Div.  506, 
57  N.  Y.  Supp.  317. 

The  second  point,  to  the  effect  that  the  warrants  do  not  sufficiently 
recite  the  grounds  of  the  attachment,  is  not  available  to  the  appellant, 
inasmuch  as  the  omission,  if  there  be  one,  is  merely  an  irregularity, 
and  is  not  specified  in  the  defendant's  notice  of  motion.  King  v.  King, 
68  App.  Div.  189,  74  N.  Y.  Supp.  119;  Railings  v.  McDonald,  76  App. 
Div.  1 12,  78  N.  Y.  Supp.  1040. 

The  order  refusing  to  vacate  the  warrants  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.  All  concur,  except  HOOK- 
ER, J.,  who  dissents. 


CLARKE  V.  WELSH. 
(Supreme  Court,  Appellate  Dlrision,  Second  Department    ^ril  15, 1901) 

1.  Landlobd  and  Tbnant— Unsafe  Fbemises— Landi.obd'8  Duty. 

A  building  consisted  of  stores  on  the  first  floor,  and  apartments  above, 
and  at  the  rear  there  were  balconies  running  across  the  building,  on  a 
level  with  the  several  floors ;  each  balcony  being  connected  with  the  other 
by  stairways,  and  being  used  by  the  tenants  to  reach  a  common  cellar  and 
yard.  Held,  that  the  landlord  owed  the  occupant  of  a  tenement  the  duty 
of  exercising  ordinary  care  to  malie  the  railing  of  the  balconies  in  the 
rear  of  the  stores  reasonably  safe. 

2.  SAMB— CONTBIBTJTOKT  NEOLIGENCB— QUESTION  FOB  JUBT. 

In  an  action  against  a  landlord  for  the  death  of  a  tenant  owing  to  the 
railing  of  a  bolcony  in  the  rear  of  the  building  having  given  way  with 
ber  as  she  leaned  over  the  railing,  held,  that  the  question  of  her  con- 
tributory negligence  was  one  for  the  Jury. 

Appeal  from  Trial  Term. 

Action  by  Joseph  Clarke,  as  administrator  of  the  estate  of  Anne 
Clarke,  deceased,  against  Elizabeth  B.  Welsh.  From  a  judgment  in 
favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT.  TENKS, 
WOODWARD,  and  HOOKER,  JJ. 

James  M.  Hunt,  for  appellant. 
Michael  J.  Tiemey,  for  respondent 

WOODWARD,  J.  The  defendant  in  this  action,  who  appeals  from 
the  judgement,  is  the  owner  of  a  four-story  tenement  building  in  the 
city  of  Yonkers.  The  building  has  three  stores  on  the  ground  floor, 
and  above  these  stores  are  apartments.  At  the  rear  there  are  four  bal- 
conies, running  entirely  across  the  building,  and  on  a  level  with  the 
several  floors.  From  each  of  these  balconies  there  is  a  single  stair- 
way leading  to  the  balcony  above,  and  these  stairways  were  used  by 
the  tenants  of  the  several  apartments  in  reaching  a  common  cellar  and 
yard.  The  plaintiff's  theory,  and  the  one  which  must  have  been  ac- 
cepted by  the  jury,  was  that  these  several  balconies,  which  were  not 
partitioned,  and  the  single  stairway  leading  to  them,  and  thence  to  the 

Y 1.  See  Landlord  and  Tenant  vol.  32,  Cent  Dig.  H  629,  633. 
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yard  and  basement,  were  retained  in  the  custody  and  control  of  the 
defendant  for  the  common  use  of  all  of  the  tenants,  and  that  the  defend- 
ant therefore  owed  the  plaintiff's  intestate,  who  was  one  of  such  ten- 
ants, the  duty  of  ordinary  care  in  the  construction,  care,  and  mainte- 
nance of  such  balconies.  The  defendant,  on  the  other  hand,  insists 
that  only  the  balconies  in  the  immediate  rear  of  the  several  apartments, 
or  at  least  in  the  case  of  the  store  in  the  rear  of  which  the  accident 
occurred,  belonged  to  the  tenant,  and  tliat,  as  the  plaintiff's  intestate 
was  injured  through  the  falling  of  the  railing  in  the  rear  of  one  Fried- 
man's store,  the  defendant  owed  her  no  duty. 

We  think  the  facts  and  circumstances,  in  connection  with  the  evi- 
dence of  plaintiff's  witnesses;  are  sufficient  to  support  the  view  taken 
by  the  jury,  and  that  the  defendant  did  owe  the  plaintiff's  intestate  the 
duty  of  exercising  ordinary  care  in  making  the  balcony  in  the  rear 
of  Friedman's  store  reasonably  safe  for  the  purpose  for  which  it  was 
intended.  Certainly,  if  there  was  need  of  the  railing  in  the  first  in- 
stance, the  defendant  owed  it  to  the  common  tenants  of  the  building 
to  see  that  it  was  maintained  in  a  reasonably  safe  condition,  or  at 
least  to  exercise  a  reasonable  degree  of  care  to  this  end. 

The  evidence  shows  that  on  the  2d  day  of  January,  1903,  at  about 
10 :30  a.  m.,  Mrs.  Clarke,  plaintiff's  intestate,  who  lived  widi  her  hus- 
band and  children  upon  the  second  floor  of  this  building,  immediately 
over  the  store  of  Mr.  Friedman,  came  down  the  common  stairway  to  the 
balcony  in  the  rear  of  the  Friedman  store ;  that  she  passed  along  this 
balcony  to  near  the  end  of  the  building,  where  she  leaned  over  the 
railing  with  her  hand  upon  the  same,  for  the  purpose  of  calling  to  her 
children,  who  were  in  the  yard  below,  and  who  were  quarreling  at 
the  time.  While  in  this  attitude,  the  railing  fell,  and  the  woman  was 
precipitated  to  the  ground,  seven  feet  below,  receiving  injuries  which 
resulted  in  her  death  soon  afterward.  While  there  was  some  conflict  of 
evidence,  there  was  enough  before  the  jury  for  them  to  find  that  the  rail- 
ing was  rotted  to  a  degree  which  could  hardly  have  escaped  detection  if 
any  reasonable  effort  had  been  made  to  determine  the  safety  of  this  bal- 
cony railing.  One  witness  testified  that  it  was  so  decayed  at  the  point 
where  it  joined  the  upright  post  that  it  crumbled  in  his  fingers  when  he 
took  hold  of  the  wood,  and  there  was  no  dispute  that  it  was  in  such 
a  condition  that  it  would  not  hold  nails,  and  that  the  nails  which  had 
been  used  were  rusted  and  rotten.  There  was  evidence  that  this  con- 
dition had  been  covered  up  by  the  use  of  paint,  and  the  danger,  if  it 
may  be  presumed  to  have  been  known  to  the  intestate,  was  not  of  that 
obvious  character  which  would  demand  a  finding  of  contributory  neg- 
ligence, although  it  might  warrant  the  jury  in  finding  that  it  was  such 
a  defect  as  would  be  discovered  by  reasonable  inspection  on  the  part 
of  one  owing  the  duty  of  reasonable  care  in  maintaining  such  a  rail- 
ing. The  railing  being  there  for  the  obvious  purpose  of  protecting 
those  who  were  lawfully  using  the  balconies,  plaintiff's  intestate  had 
a  right  to  assume  that  they  were  reasonably  adapted  to  that  purpose, 
and  w^hether  she  was  in  the  exercise  of  a  reasonable  degree  of  care  in 
leaning  over  this  railing  without  taking  the  pains  to  make  an  examina- 
tion was  clearly  a  question  for  the  jury.     The  danger  is  not  shown 
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to  have  been  known  to  her.  It  is  insisted  on  the  part  of  the  defend- 
ant that  it  was  not  obvious,  and  it  was  therefore  for  the  jury  to  say 
whether  the  leaning  upon  the  railing  for  the  purpose  of  looking  into 
the  yard  or  under  the  veranda  was  within  the  scope  of  that  reasonable 
care  which  the  plaintiff's  intestate  owed  to  the  defendant  in  the  use  of 
this  balcony,  as  a  condition  of  the  plaintiff's  recovery.  In  other  words, 
the  defendant  was  maintaining  a  railing  around  this  balcony,  and  the 
question  presented  to  the  jury  was  whether  the  plaintiff's  intestate,  in 
approaching  the  railing  and  leaning  upon  it  as  she  did  (she  being  a 
woman  of  about  lio  pounds  weight),  exercised  that  degree  of  care 
which  the  obvious  circumstances  demanded — whether  she  had  a  right 
to  rely  upon  the  safety  of  the  structure  to  the  extent  that  she  ob- 
viously did  in  leaning  out  over  it.  The  jury  has  found  that  she  was 
exercising  that  reasonable  degree  of  care,  and,  in  the  light  of  common 
experience  as  to  what  men  and  women  do  under  similar  circumstances, 
and  what  they  might  fairly  be  expected  to  do,  we  see  no  reason  for 
holding  that  the  jury  is  not  justified  in  its  verdict. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


Mcdonald  v.  metropolitan  st.  et.  co. 

(Supreme  Conrt,  Appellate  Division,  First  Department    April  16.  1004.) 

L  Street  Railboads— Pebson  or  Tback— Doctbink  of  Dibcoverko  Pebiit- 
Apflicabiutt. 

The  doctrine  of  discovered  peril  doies  not  apply  to  the  case  of  a  boy, 
wbo,  In  negligently  attempting  to  cross  a  street  car  track,  falls  in  front 
of  an  approaching  car  60  feet  distant,  and  is  run  over  through  the  motor- 
man's  negligent  failure  to  stop,  though  the  car  might  have  been  stopped 
in  10  feet 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Grace  McDonald,  as  administratrix  of  John  F.  McDon- 
ald, deceased,  against  the  Metropolitan  Street  Railway  Company. 
From  a  judgment  for  plaintiff,  and  from  a  denial  of  a  new  trial,  de- 
fendant appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  O'BRIEN, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Charles  F.  Brovm,  for  appellant. 
Kdmund  L.  Mooney,  for  respondent. 

O'BRIEN,  J.  This  is  an  action  to  recover  for  injuries  which 
caused  the  death  of  plaintiff's  intestate,  alleged  to  have  occurred 
through  the  negligence  of  defendant's  motorman  in  charge  of  a 
Broadway  north-bound  car  at  Thirty-Ninth  street  on  December  15, 
1895.  The  facts  have  been  presented  and  considered  in  this  court 
upon  two  former  occasions  (46  App.  Div.  143,  61  N.  Y.  Supp.  817; 
75  App.  Div.  559,  78  N.  Y.  Supp.  284),  and  passed  upon  by  the 
Court  of  Appeals  (167  N.  Y.  66,  60  N.  E.  282) ;  a  new  trial  being  or- 
dered on  the  first  appeal  on  the  ground  that  the  question  of  con- 
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tributory  negligence  was  one  to  be  determined  by  the  jury,  and  on 
the  second  appeal  on  the  ground  of  error  in  the  charge. 

The  question  of  fact  involved  is  whether  the  boy,  who,  at  the  time 
of  the  accident,  was  I2  years  of  age,  ran  immediately  in  front  of  the 
car,  after  passing  behind  a  south-bound  car,  as  claimed  by  defend- 
ant, or  whether  he  ran  upon  the  track  and  fell  while  the  car  was 
some  50  feet  away,  and  was  run  over  owing  to  defendant's  negli- 
gence in  the  operation  of  the  car.  In  support  of  the  latter  theory 
there  was  testimony  that  the  car  could  be  stopped  in  10  feet. 

The  court,  at  defendant's  request,  charged: 

"Reasonable  care  required  of  the  deceased  boy  a  vigilant  use  of  bis  senses. 
He  was  bound  to  use  bis  eyes  and  ears  in  attempting  to  cross  tbe  defend- 
ant's tracks,  ao  as  to  avoid  collisions  wltb  cable  cars;  and  if  there  was  an 
omission  of  this  care  or  duty  on  the  part  of  the  deceased  boy,  which  contrib- 
uted to  the  accident,  such  omission  was  contributory  negligence  upon  hia  part, 
and  tbe  jury  should  find  a  verdict  for  tbe  defendant" 

To  this  charge  the  plaintiff's  counsel  excepted,  and  said : 

"In  that  connection,  I  ask  your  honor  to  charge  that,  even  If  the  jury  be- 
lieve that  tbe  boy  carelessly  or  negligently  ran  or  walked  on  the  track,  stiU 
such  carelessue.ss  or  negligence  would  not  entitle  the  plaintifC  to  recover, 
unless  it  was  tbe  inroximate  cause  of  the  Injury." 

The  court  so  charged,  and  the  defendant  excepted.  The  jury  re- 
turned a  verdict  in  plaintiff's  favor,  and  from  the  judgment  thus  en- 
tered the  defendant  appeals. 

The  appellant  insists  that  this  charge  was  erroneous,  because  it 
eliminated  from  the  case  the  doctrine  of  contributory  negligence; 
that  the  case  did  not  present  the  facts  necessary  to  bring  it  within 
the  exception  to  the  general  rule,  there  being  no  new  act  of  negli- 
gence shown  on  the  part  of  the  defendant  that  was  the  proximate 
cause  of  the  accident.  Csatlos  v.  Met.  St.  Ry.  Co.,  70  App.  Div. 
606,  75  N.  Y.  Supp.  583;  Bortz  v.  Dry  Dock, '78  App.  Div.  386,  79 
N.  Y.  Supp.  1046.     In  the  latter  case  cited  it  was  said : 

"The  modification  of  the  charge  was  an  application  to  the  concrete  case  of  a 
rule  w^ith  respect  to  contributory  negligence  which  applies  only  in  cases  in 
which  some  new  circumstance  is  introduced  or  new  relation  established,  apart 
from  tbe  original  act  or  omission  constituting  negligence;  such  new  circum- 
stance being  tbe  proximate  cause  of  tbe  injury  sustained." 

The  respondent  contends  that  the  evidence  herein  that  the  boy 
fell  upon  the  track  some  40  or  50  feet  ahead  of  the  car,  and  was 
struck  by  the  car,  although  it  might  have  been  stopped  within  10 
feet,  permits  the  inference  that  the  proximate  cause  was  the  negli- 
gence so  to  stop,  and  that  a  new  circumstance  was  thus  presented, 
and  hence  the  charge  was  applicable.  Both  sides  thus  agree  that 
the  request  charged  was  a  statement  of  the  rule  of  law  applicable 
to  those  exceptional  cases  wherein  it  appears  that,  after  the  initial 
danger  resulting  from  the  negligence  of  one  or  both  of  the  parties, 
there  was  a  second  negligent  act,  which  was  the  proximate  cause 
of  the  injuries.  As  said  by  this  court  in  the  Csatlos  Case,  supra,  a 
good  illustration  of  the  application  of  the  rule  of  law  referred  to  was 
in  the  Weitzman  Case  (Weitzman  v.  Nassau  R.  R.  Co.,  33  App.  Div. 
S^Sf  53  N.  Y.  Supp.  905),  where  a  child  fell  upon  a  fender  of  a  car, 
and  after  this  culmination  of  the  negligent  act  which  resulted  in  his 
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being  there  assuming  that  it  was  the  result  of  a  negligent  act  on  his 
part  he  was  carried  along  for  a  distance  of  from  32  to  150  feet;  and 
it  was  held  that  from  the  moment  of  his  falling  into  that  position  "a 
new  relation  existed  between  the  parties,  and  any  act  or  omission 
on  the  part  of  the  defendant  amounting  to  a  lack  of  the  care  de- 
manded by  the  situation,  and  resulting  in  the  death  of  plaintiff's  in- 
testate, is  sufficient  to  charge  the  company  with  negligence."  We 
do  not  think  that  the  evidence  herein,  taking  every  inference  which 
the  respondent  contends  may  be  drawn  therefrom,  presents  a  case 
calling  for  the  application  of  the  rule  of  law  embodied  in  the  request 
charged.  The  fact  that  the  boy  fell  upon  the  track  40  or  50  feet 
ahead  of  the  car  did  not  eliminate  from  the  case  the  doctrine  of  con- 
tributory negligence.  Whether  the  car  was  a  few  feet  or  50  feet 
away  when  the  boy  fell,  the  question  of  his  contributory  negligence 
was  one  of  fact  for  the  jury.  The  evidence  here  shows  that  the 
presence  of  the  boy  on  the  track,  and  the  operation  thereafter  of  the 
car  until  the  boy  was  struck,  did  not  present  two  situations  entirely 
distinct,  and  based  on  two  distinct  acts  of  negligence  on  the  part  of 
the  motorman,  but  constituted  a  single  situation  or  condition,  re- 
sulting in  the  accident.  There  was  no  new  act  of  negligence  after 
such  a  situation  existed  which  was  the  proximate  cause  of  the  acci- 
dent. The  charge,  therefore,  which  embodied  a  rule  of  law  which 
was  applicable  only  to  a  case  like  Weitzman  v.  Nassau  El.  R.  Ri  Co., 
supra,  was  erroneous,  and  there  must  therefore  be  a  new  trial ;  and 
the  judgment  and  order  accordingly  are  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


GILLESPIE  V.  MONTGOMERY  et  al. 
(Supreme  Court,  Appellate  Dlvtsion,  Second  Department    April  15, 1901) 

1.  Masteb  and  Sebvant— Action  fob  Wages— SxTmcMNCT  o»  Cokplaint. 

Plaintiff  alleged  tbat  defendants  were  copartners,  and  agreed  to  pay 
him,  for  services  to  the  copartnership,  an  equal  share  of  the  profits ;  that 
he  superintended  their  business  and  acted  for  them  for  a  certain  period, 
and  that  his  share  of  the  profits  for  such  period  was  a  certain  sum,  or 
more,  which  was  unpaid ;  and  that  defendant  failed  or  refused  to  account 
therefor.    Hel4,  tbat  the  complaint  stated  a  cause  of  action. 

2.  Same— Equitablk   Relief— Insufficiency   of  Couflaint- Deuubbeb  fob 

Want  of  Facts— Cause  of  Action  at  Law. 

In  an  equitable  action  by  the  manager  of  a  brokerage  business  to  r» 
cover  his  agreed  compensation,  of  a  share  of  the  profits,  he  alleged  tbat 
an  accounting  was  necessary  to  determine  tbe  amount  due  blm,  and 
prayed  judgment  therefor  and  for  a  receiver.  He  also  prayed  that  de- 
fendants might  be  compelled  to  pay  him  a  certain  sum,  to  which  he  had 
alleged  bis  share  of  the  profits  would  have  at  least  amounted,  or  such 
sum  as  might  be  due  him.  This  was  followed  by  a  prayer  for  general  re- 
lief. The  complaint  stated  a  good  cause  of  action  at  law,  though  the  aver- 
ments seeking  equitable  relief  were  InsuBlcient.  Held,  that  It  was  not 
demurrable  for  want  of  facts. 

S.  SAifE- Pi.aintiff's  Pebfobmance  of  Contbact. 

In  an  action  by  tbe  manager  of  a  brokerage  business  to  recover  bis 
agreed  compensation,  of  a  share  of  the  profits,  he  alleged  that  defendant's 
promise  to  give  him  a  share  of  tbe  profits  was  in  consideration  of  his  giv- 
ing his  services,  and  allowing  his  name  to  be  used  in  raising  a  certain 
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Biun  for  tbe  parposes  of  the  bnslness.  He  alleged  performance  ot  tbe 
serylces,  bat  did  not  allege  that  be  had  allowed  his  name  to  be  nsed  in 
raising  the  money  in  question.  Beld,  that  the  complaint  was  not  de- 
murrable for  want  of  facts,  as  It  conld  not  be  assnmed  that  the  contract 
was  80  entire  that  plaintiff's  failure  to  permit  tbe  use  ot  hla  name  de- 
feated his  right  to  any  share  of  tbe  proflta. 

Appeal  from  Special  Term. 

Action  by  Frederick  J.  Gillespie  against  George  L.  Montgomery 
and  another.  From  an  interlocutory  judgment  overruling  a  demur- 
rer, defendants  appeal.    Affirmed. 

See  86  N.  Y.  Supp.  1135. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Edward  H.  M.  Roehr,  for  appellants. 
William  Hughes,  for  respondent. 

JENKS,  J.  The  defendants  demur  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a 'cause  of  action.  The  position 
of  the  learned  counsel  for  the  appellants  is  that  the  plaintiff  seeks 
equitable  relief  to  which  he  is  not  entitled,  and  that  a  complaint  in 
an  action  at  law  is  made  to  the  equitable  side  of  the  court. 

In  Leggett  v.  Stevens,  77  App.  Div.  612,  79  N.  Y.  Supp.  289,  it  is 
held  that,  if  the  complaint  states  a  cause  of  action  of  which  some 
court  has  cognizance,  whether  or  not  the  equity  side  of  the  court 
has  jurisdiction  or  power  to  grant  the  relief  prayed  for  is  technically 
not  raised  by  such  a  demurrer,  but  that  the  demurrant  must  chal- 
lenge the  complaint  upon  the  second  ground  specified  in  section  488 
of  the  Code  of  Civil  Procedure.  In  Hotel  Register  Co.  v.  Osborne, 
84  App.  Divi  307,  82  N.  Y.  Supp.  609,  the  court  states  the  general 
rule  that,  if  the  facts  show  that  the  plaintiff  is  entitled  either  to  equi- 
table or  to  legal  relief,  the  complaint  is  not  demurrable  upon  the 
ground  stated  in  the  demurrer;  citing  Middleton  v.  Ames,  37  App. 
Div.  510,  57  N.  Y.  Supp.  443,  and  Lester  v.  Seilliere,  50  App.  Div. 
239>  63  N.  Y.  Supp.  748.  Abbey  v.  Wheeler,  170  N.  Y.  122,  127,  62 
N.  E.  1074,  holds  that,  if  the  facts  alleged  in  the  complaint  justify 
legal  or  equitable  recovery,  a  demurrer  upon  the  ground  stated  in 
this  case  is  not  well  interposed,  although  the  pleading  may  be  open 
to  correction  by  motion  or  otherwise. 

We  must  first  ascertain  whether  the  facts  alleged,  if  taken  as  facts, 
state  any  cause  of  action.  Sage  v.  Culver,  147  N.  Y.  241,  41  N.  E. 
513.  The  plaintiff  complains  that  the  defendants  were  copartners 
in  business  as  brokers  and  money  lenders,  who  agreed  to  pay  to  the 
plaintiff,  for  services  to  the  copartnership,  an  equal  share  of  their 
profits.  The  plaintiff  superintended  their  business  and  acted  for 
them  from  August  15,  1902,  until  February  21,  1903.  Plaintiff's 
share  of  such  copartnership  profits  for  such  period  is  $5,000  or  more, 
which  is  unpaid.  The  defendants  have  failed  or  refused  to  account 
therefor.  I  think  that  the  facts  stated  establish  plaintiff's  right  to 
some  form  of  legal  relief. 

But  the  point  of  the  learned  counsel  for  the  appellants  is  that  the 
plaintiff  also  pleads  that  an  accounting  is  necessaiy  to  determine  the 
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true  amount  due  and  payable,  and  that  he  prays  judgment  for  the 
accounting  and  for  a  receiver.  But  the  plaintiff  also  prays  "that  the 
defendants  may  be  compelled  to  pay  the  said  sum  of  $5,000,  or  such 
sum  as  may  be  due  him  as  his  share  of  the  profits  aforesaid,  and 
that  the  plaintiff  may  have  such  other  and  further  relief  as  may  be 
just  and  equitable."  The  authorities  cited  by  the  learned  counsel 
for  the  appellant  may  be  discriminated.  Black  v.  Vanderbilt,  70  App. 
Div.  16,  74  N.  Y.  Supp.  1095,  is  principally  relied  upon.  In  that 
case  the  court  states  that  no  legal  redress  was  demanded,  and  that 
it  consequently  appears  that  the  complaint  was  framed  for  equitable 
relief  alone.  This  statement  is  borne  out  by  the  prayer  of  the  plead- 
er in  that  case.  The  court  cites  Swart  v.  Boughton,  35  Hun,  287, 
and  quotes  therefrom : 

"Where  all  of  the  allegations  of  the  complaint  are  made  for  the  purpose  of 
procuring  equitable  relief,  and  where  equitable  relief  alone  is  asked  for,  the 
complaint  cannot  be  sustalnM  for  legal  redress,  whwe  no  answer  has  been 
Interposed." 

The  court  also  cites  Cody  v.  First  Nat.  Bank,  63  App.  Div.  199, 
71  N.  Y.  Supp.  277.  This  case  presents  the  converse  of  Swart's 
Case,  supra,  for  the  sole  demand  was  for  the  specific  relief  of  money 
damages,  and  the  complaint  was  framed  directly  for  such  prayer. 
And  so  the  decision  is  based  upon  the  ground  that  only  legal  redress 
was  demanded.  The  appellant  also  cites  Kelly  v.  Downing,  42  N.  Y. 
71.  In  that  case  the  court,  construing  section  275  of  the  old  Code 
(Code  of  Procedure),  say: 

"It  was  not  the  object  of  this  section  to  aid  a  plalntlfF  who  had  InsufBclently 
stated  the  cause  of  action  upon  which  he  seeks  Judgment,  but  simply  to  aid 
him  if  his  complaint  is  adequate  for  the  Judgment  he  asks,  except  his  prayer 
for  relief.  In  this  case  the  complaint  states  but  one  cause  of  action,  and  that 
one  in  equity.  •  •  »  There  was  nothing  in  the  whole  framework  of  the 
oomplaint,  nor  In  the  prayer  for  relief,  that  would  lead  Bailey  to  infer  that  a 
judgment  would  or  could  be  taken  against  him  upon  the  note." 

So  far  as  O'Brien  v.  Fitzgerald,  143  N.  Y.  377,  38  N.  E.  371,  is 
pertinent,  it  but  holds  that  where  the  facts  pleaded  are  ambiguous,  so 
as  to  support  legal  action  or  equitable,  the  relief  asked  is  the  neces- 
sary, because  the  sole  solution  of  the  ambiguity.  In  Bateman  v. 
Straus,  86  App.  Div.  540,  83  N.  Y.  Supp.  785,  the  question  before 
this  court  was  whether,  upon  the  facts  pleaded,  an  action  for  spe- 
cific performance  of  a  contract  of  chattel  property  would  lie;  and 
we  held  that  inasmuch  as  the  plaintiff  did  not  plead,  directly  or  by 
inference,  that  he  had  no  adequate  remedy  at  law,  the  action  would 
not  lie.  The  averments  that  seek  equitable  rehef  may  be  regarded 
as  surplusage.  Hackett  v.  Equitable  Life  Assurance  Soc,  50  App. 
Div.  266,  272,  63  N.  Y.  Supp.  1092.  Without  them,  there  is  a  good 
cause  of  action  at  law  sufficiently  well  stated  to  prevail  against  this 
demurrer,  and  there  is  a  specific  demand  in  the  prayer  for  relief  for 
money,  namely,  $5,000.  If,  in  addition  thereto,  the  plaintiff  prays 
for  other  specific  or  general  relief  to  which  he  is  not  entitled,  he  is 
not  therefore  to  be  dismissed  the  court.  Wetmore  v.  Porter,  92  N. 
V.  76;  Hotel  Register  Co.  v.  Osborne,  supra;  Mitchell  v.  Thome, 
134  N.  Y.  536,  32  N.  E.  10,  30  Am.  St.  Rep.  699. 
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The  learned  counsel  for  the  appellant  also  insists  that  the  pleading 
is  bad,  in  that  the  plaintiff  has  not  pleaded  performance  of  the  con- 
dition precedent.  The  pleader  states  that,  in  consideration  of  the 
plaintiff  giving  his  services  and  allowing  his  name  to  be  used  in  rais- 
ing the  sum  of  $21,600  for  the  purpose  of  said  business,  the  said  de- 
fendants promised  and  agreed  to  give  to  him  an  equal  share  in  the 
profits  thereof  while  he  continued  to  act  and  perform  services  on 
behalf  of  said  copartnership  business,  and  that  the  said  plaintiff  con- 
tinued to  superintend  the  said  business  and  act  on  behalf  of  the  said 
partners  therein  from  the  said  15th  day  of  August,  1902,  until  the 
2ist  day  of  February,  1903.  The  criticism  is  that  the  pleader  has 
not  sufHciently  alleged  that  the  plaintiff  did  allow  his  name  to  be 
used  in  raising  the  sum  of  $21,600.  I  think  that  there  is  force  in 
the  criticism,  but,  even  if  it  be  sotind,  it  is  not  enough  to  support 
the  demurrer.  It  cannot  be  assumed  that  the  contract  was  entire, 
in  the  sense  that  failure  to  permit  the  use  of  the  plaintiff's  name  de- 
feated his  right  to  any  share  in  the  profits,  although  he  performed 
services  and  acted  for  the  defendants.  The  question  is  whether,  up- 
on the  facts  stated,  the  plaintiff  is  entitled  to  any  relief  whatever. 
Strubbe  v.  Kings  County  Trust  Co.,  60  App.  Div.  548,  550,  69  N.  Y. 
Supp.  1092,  affirmed  in  169  N.  Y.  603,  62  N.  E.  iioo;  Jaques  v. 
Morris,  2  E.  D.  Smith,  639,  643 ;  Price  v.  Brown,  10  Abb.  N.  C.  67. 
We  cannot  say  that  he  is  not. 

The  interlocutory  judgment  should  be  affirmed,  with  costs.  All 
concur. 


PACHE  T.  OPPENHEIM. 
(Supreme  Gonrt,  Appellate  Dlrlsion,  First  Department    April  15,  1901) 

1,  BUBiAi.  Expenses— Patment  bt  Husband— Liabilitt  of  Wife's  E^ate. 

A  husband  Las  a  right  of  recovery  against  the  estate  of  his  deceased 
wife  for  the  reasonable  expenses  Incurred  and  actually  paid  in  comiectlon 
with  her  burial,  notn-lthstanding  his  common-law  obligation  to  see  to  the 
proper  interment  of  the  remains. of  the  deceased. 

2.  Same— Action— JuBisDicTioN—MuNiciPAi,  Coubt— Statute. 

Under  Greater  New  York  Charter,  subd.  1,  {  1364  (Laws  1807,  p.  485. 
c  878),  granting  the  Municipal  Court  Jurisdiction  of  actions  to  recover 
damages  up<m  or  for  breach  of  contract,  express  or  Implied,  that  court 
has  jnrlsdiction  of  an  action  by  a  husband  against  the  ^ecutor  of  his  de- 
ceased wife's  estate  to  recover  for  the  reasonable  expenses  incurred  aad 
paid  by  him  in  connection  with  her  burial. 

Appeal  from  Appellate  Term. 

Action  by  Charles  Pache  against  Bertha  Oppenheim,  executrix  of  the 
estate  of  Eliza  Pache,  deceased.  From  a  judgment  of  the  Appellate 
Term  affirming  a  judgment  sustaining  a  demurrer  to  the  complaint  (84 
N.  Y.  Supp.  926),  plaintiff  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  INGRAHAM,  JJ. 

f  1.  See  Executors  and  Administrators,  ToL  22,  Cent  Dig.  |  755;  Husband 
and  Wife,  vol.  26,  Cent  Dig.  Si  136,  594. 


Digitized  by  LjOOQ  IC 


Sup.   Ct.)  PACHB  V.  OPPENHEIM.  703 

Omar  Powell,  for  appellant 

Hdward  W.  S.  Johnston,  for  respondent. 

PATTERSON,  J.  This  action  was  brought  in  the  Municipal  Court 
of  the  city  of  New  York,  and  the  plaintiff  alleged  in  his  complaint  that 
Eliza  Pache  died  at  the  city  and  county  of  New  York  on  the  26th  day 
of  February,  1902 ;  that  he  was  her  husband ;  that  the  defendant  is 
the  executrix  of  the  estate  of  his  deceased  wife,  and  duly  qualified  as 
such  executrix;  that  his  wife  died,  leaving  property  sufficient  and 
ample  to  satisfy  and  pay  all  her  debts  and  funeral  expenses ;  and  that 
one  Stolzenberger,  an  undertaker,  took  charge  of  the  funeral  arrange- 
ments, and  performed  certain  services  in  connection  therewith,  and 
furnished  materials  therefor,  for  which  he  rendered  a  bill  to  the  plain- 
tiff, as  husband  of  the  deceased,  which  bill  the  plaintiff  paid,  and  that 
the  charges  therein  were  the  reasonable  value  of  the  services  rendered 
and  the  materials  furnished  by  the  undertaker;  that  the  plaintiff  pre- 
sented his  claim  as  one  against  the  estate  of  his  deceased  wife,  and 
offered  to  refer  it;  and  that,  being  refused  by  the  executrix,  this  ac- 
tion was  brought. 

Concerning  the  liability  of  the  estate  of  the  deceased  wife  to  the 
husband  for  the  funeral  expenses  thus  paid,  we  must  follow  the  au- 
thorities in  this  state,  which  hold  that  a  husband  has  a  right  of  re- 
covery of  the  reasonable  expenses  incurred  and  actually  paid  in  con- 
nection with  the  burial;  the  common-law  obligation  of  the  husband 
to  provide  for  the  proper  sepulture  of  his  wife  being  a  matter  which 
never  has  been  disputed.  The  necessity  of  providing  for  the  proper 
interment  of  the  remains  of  the  wife  before  an  executor  acts  or  may 
act  indicates  at  once  the  duty  of  the  husband,  and,  indeed,  it  was  a 
rule  of  the  common  law  that  any  one  in  whose  house  a  person  died 
was  under  the  obligation  to  see  to  the  proper  interment  of  the  remains 
of  the  deceased.  Lord  Dennian  in  Key  v.  Stewart,  12  A.  &  E.  773. 
But  notwithstanding  this  common-law  obligation,  it  has  been  held  by 
the  courts  of  this  state  that,  under  the  law  as  it  exists  here,  the  hus- 
band, having  paid  this  reasonable  expense,  may  recovef  from  the  wife's 
estate ;  and  that  was  distinctlv  ruled  in  Patterson  v.  Patterson,  59  N. 
Y.  574,  17  Am.  Rep.  384.  The  liability  of  the  estate  of  the  wife  for 
reimbursement  to  the  husband  is  also  recc^fnized  in  McCue  v.  Garvey, 
14  Hun,  562,  where,  upon  the  settlement  of  the  accounts  of  a  husband 
as  administrator  of  the  estate  of  his  deceased  wife,  he  was  allowed  out 
of  her  estate  the  necessary  and  proper  funeral  expenses  paid  by  him. 
In  Freeman  v.  Coit,  27  Hun,  450,  Judge  Daniels,  referring  to  Patterson 
v.  Patterson  and  McCue  v.  Garvey,  says  that  in  this  state,  where  stich 
an  expenditure  has  been  made  by  the  husband,  and  the  deceased  wife 
has  left  a  separate  estate  owned  by  her,  he  has  been  allowed  to  reim- 
burse himself  from  such  estate ;  and  we  held  in  Patterson  v.  Buchanan, 
40  App.  Div.  493,  58  N.  Y.  Supp.  179,  that  such  an  action  as  this 
would  lie.  It  is  argued,  however,  that  the  decision  in  that  case  has 
been  virtually  overruled  by  what  is  said  by  the  Court  of  Appeals  in 
O'Brien  v.  Jackson,  167  N.  Y.  31,  60  N.  E.  238,  but  what  was  there 
decided  has  no  such  effect,  and  does  not  apply  here. 

"We  ?"Tpe  with  the  Appellate  Term,  therefore,  that  the  plaintiff 
8TN.T.S.— 46 


Digitized  by  LjOOQ  IC 


706  87  NEW  TOBK  SUPPLEMENT  (Sup.   Ct. 

and  121  New  York  State  Reporter 

might  recover  upon  the  cause  of  action  asserted  in  the  complaint ;  but 
this  action  was  brought  in  a  Municipal  Court,  and  the  learned  justices 
of  the  Appellate  Term  are  of  the  opinion  that  it  could  not  be  main- 
tained in  the  Municipal  Court,  because  its  jurisdiction  is  confined  to 
contracts,  express  or  implied ;  and  they  considered  that  the  obligation 
sought  to  be  enforced  here  did  not  arise  upon  either  an  express  or  an 
implied  contract,  but  that  there  was  only  a  quasi  contractual  relation, 
of  which  the  Municipal  Court  could  not  take  jurisdiction.  If  an  ex- 
ecutor is  liable  for  the  expenses  of  the  burial  of  the  testatrix,  from  that 
obligation  the  law  implies  a  promise  to  him  who,  in  the  absence  or 
neglect  of  the  executor,  directs,  not  officiously,  but  from  the  necessity 
of  the  case,  a  burial,  and  incurs  the  reasonable  expense  thereof.  Pat- 
terson V.  Patterson,  supra.  In  Rappelyea  v.  Russell,  i  Daly,  217,  it  is 
said  that  it  is  well  settled  that  an  executor,  if  he  have  sufficient  assets, 
is  liable  upon  an  implied  promise  to  a  third  person  who,  as  an  act  of 
duty  or  necessity,  has  provided  for  the  interment  of  the  deceased,  if 
the  funeral  was  conducted  in  a  manner  suitable  to  the  testator's  rank 
in  life,  and  the  charge  is  fair  and  reasonable ;  citing  Tugwell  v.  Hay- 
man,  3  Camp.  298 ;  Rogers  v.  Price,  3  Young  &  J,  28 ;  Comer  v.  Shew, 
3  Mee.  &  Wells.  350 ;  Brice  v.  Wilson,  8  A.  &  E.  348,  note ;  Hapgood 
V.  Houghton,  10  Pick.  154. 

The  Teamed  Appellate  Term  regarded  the  Municipal  Court  as  being 
without  jurisdiction  to  entertain  this  action,  because  the  obligation  ex- 
isting upon  the  part  of  the  estate  was  one  which  did  not  rest  either  in 
express  or  implied  contract,  but  was  one  that  arises  from  an  imposed 
legal  obligation  which  had  the  status  of  a  quasi  contract;  and  they 
considered  that  a  quasi  contract  was  not  an  implied  contract,  within 
the  meaning  of  the  Municipal  Court  act  The  provision  of  law  respect- 
ing the  jurisdiction  of  the  Municipal  Court,  so  far  as  it  relates  to  the 
present  action,  is  as  follows :  Except  as  otherwise  provided,  that  court 
has  jurisdiction  of  (subdivision  i,  §  i364,_Greater  New  York  Charter; 
Laws  1897,  P-  4^5y  c.  378)  "an  action  to  recover  damages  upon  or  for 
breach  of  ccmtract,  express  or  implied,  other  than  a  promise  to  marr>-. 
where  t^e  sum  claimed  does  not  exceed  five  hundred  dollars."  Of 
course,  it  is  understood  that  the  jurisdiction  of  local  and  inferior  courts 
is  not  to  be  extended  or  amplified  by  construction,  but  is  to  be  confined 
within  the  limits  of  that  which  is  conferred.  But  in  the  case  of  the 
Municipal  Court  in  the  city  of  New  York,  the  jurisdiction  conferred 
is  not  simply  of  actions  to  recover  damages  for  the  breach  of  contract, 
express  or  implied,  other  than  a  promise  to  marry,  but  it  extends  to  an 
action  brought  to  recover  damages  upon  contract,  express  or  implied. 
Thie  phraseology  of  this  subdivision  i  of  section  1364  of  the  Greater 
New  York  charter  indicates  the  purpose  of  the  Legislature,  in  the  es- 
tablishment of  the  Municipal  Court,  to  define  what  jurisdiction  it  shall 
have  in  actions  upon  contract ;  and  it  is  well  understood  that,  for  the 
purposes  of  remedial  justice,  actions  based  upon  obligations  not  resting 
in  consent  actually  given  or  implied  from  facts,  but  upon  what  are 
called  quasi  or  constructive  contracts,  are  put  in  the  same  category  as 
actions  upon  contract,  express  or  implied,  in  which  the  element  of  con- 
sent actually  exists,  or  is  to  be  inferred,  as  matter  of  fact,  from  the 
circumstances  out  of  which  the  obligation  arose. 
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In  Wickham  v.  Weil,  17  N.  Y.  Supp.  518,  the  General  Term  of  the 
Court  of  Common  Pleas,  speaking  through  Judge  Pryor,  sums  up  the 
situation  in  a  few  words,  as  follows : 

"Three  classes  of  obligations  are  known  In  law  as  contracts,  and  are  es- 
pecially so  distlngnlsbed  for  the  purposes  of  remedial  justice,  namely,  ex- 
press contracts,  iuiplied  contracts,  and  constructive  contracts.  EJxpress  con- 
tracts are  those  the  terms  of  which  are  averred  and  uttered  by  the  parties. 
Broom,  Com.  Law,  25U.  Implied  contracts  are  such  as  reason  and  justice 
dictate,  and  which  the  law  therefore  presumes  that  every  man  undertakes  to 
perform.  2  Bl.  Comm.  443.  Constructive  contracts  arise  when  the  law  pre- 
scribes the  rights  and  liabilities  of  persons  who  have  not  in  reality  entered  into 
any  contract  at  all,  but  between  whom  circumstances  make  it  Just  that  one 
should  have  a  right,  and  the  other  be  subject  to  a  liability,  similar  to  the 
rights  and  liabilities  in  cases  of  express  contract" 

These  constructive  contracts  are  quasi  contracts. 

Now,  an  action  upon  contract  may  be  maintained  on  quasi  contracts. 
As,  for  instance,  actions  for  money  had  and  received  (Merchants'  Bank 
V.  Rawls,  50  Am.  Dec.  394),  money  paid  by  one  person,  who  has  been 
compelled  to  pay  it,  and  which  another  should  have  paid  (Wells  v. 
Porter,  7  Wend,  1 19),  and  cases  in  which  an  obligation  to  pay  money  is 
imposed  by  statute  (Pacific  Mail  Steamship  Co.  v.  Joliffe,  2  Wall.  450, 
17  L.  Ed.  805),  and  not  connected  simply  with  the  imposition  of  a  pen- 
alty. It  has  been  held  that  an  action  for  money  had  and  received  may 
be  maintained  in  the  Municipal  Court.  Dechen  v.  Dechen,  59  App. 
Div.  166,  68  N.  Y.  Supp.  1043. 

Whether  the  obligation  arising  from  a  quasi  contract  is  one  imposed 
by  statute,  or  arising  from  some  general  principle  of  law,  is  immaterial. 
Assuming  that  the  whole  relation  is  one  quasi  contractual,  and  that  no 
contract,  as  matter  of  fact,  exists  at  all,  yet,  for  the  purpose  of  a  remedy, 
the  quasi  contract  is  considered  as  if  it  were  an  actual  contract;  and 
when  an  action  within  the  limitation  of  $500  is  brought  in  a  Municipal 
Court  on  such  an  obligation,  it  is  an  action  for  damages  upon  contract, 
and  the  jurisdiction  attaches. 

The  determination  should  be  reversed,  with  costs,  and  the  demurrer 
overruled,  with  costs,  with  leave  to  the  defendant  to  withdraw  demur- 
rer and  to  answer  in  the  Municipal  Court,  in  accordance  with  the  rules 
and  practice  of  that  court,  upon  payment  of  costs  in  all  the  courts.  All 
concur. 


LEVY  v.  ROOSSIN. 
(Supreme  Court,  Appellate  Division,  Second  Department.    April  15. 1904.) 

BIUNICIFAI.  COTJBTS— JtJBT  TBIAI/— DENIAI,. 

After  a  default  for  defendant's  failure  to  appear  had  been  opened  on 
terms  that  defendant  should  make  a  deposit  in  court  to  secure  any  judg- 
mmt  that  might  be  recovered,  and  answer  t>efore  a  certain  date,  defend- 
ant's counsel  requested  a  jury  trial,  and  offered  to  pay  the  amount  re- 
quired for  the  venire,  which  the  court  denied,  and  continued  the  case  to 
tiie  date  on  which  defendant  was  required  to  answer.  On  that  day  de- 
fendant filed  an  answer,  renewed  his  application  for  e  jury  trial  and  his 
tender  of  the  jury  fee,  which  the  court  again  denied.  Beld  that,  notwith- 
standing Municipal  Court  Act,  Laws  1902,  p.  1535,  c.  580,  §  145,  providing 
tbat  issue  must  be  joined  on  the  return  day  of  the  summons,  except  as 
stberwise  expressly  provided,  issue  was  not  In  fact  Joined  until  the  filinc 
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of  defendant's  answer,  and  hence  bis  demand  for  a  jury  trial  was  in  time 
under  section  231  (page  1557),  providing  tliat  at  any  time  wlien  an  issue 
of  fact  is  Joined  eitlier  party  may  demand  a  trial  by  jury  on  payment  ot 
a  specified  fee,  and,  unless  so  demanded  at  tbe  joining  of  Issue,  tbe  jory 
trial  is  waived. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fourth  Dis- 
trict. 

Action  by  Julius  Levy  against  Abraham  B.  Roossin.  From  a 
Municipal  Court  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Reversed, 

Argued  before  HIRSCHBERG,  P.  J.»and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Alexander  B.  Greenberg,  for  appellant. 
Julius  Levy,  in  pro.  per. 

WILLARD  BARTLETT,  J.  This  judgment  must  be  reversed 
on  account  of  the  error  of  the  Municipal  Court  in  refusing  the  de- 
fendant a  trial  by  jury  when  seasonably  demanded  by  him.  The  ac- 
tion was  brought  to  recover  the  value  of  professional  services  al- 
leged to  have  been  rendered  to  the  defendant  by  the  plaintiff  as  au 
attorney  and  counselor  at  law.  The  defendant  suffered  a  default  on 
October  30,  1903.  On  the  2d  day  of  November  following,  a  motion 
was  made  in  the  Municipal  Court  to  open  this  default  on  the  ground 
that  his  counsel  had  mistaken  the  tribunal  in  which  he  was  sum- 
moned to  appear,  and  had  proceeded  to  the  Municipal  Court  in  the 
Fourth  District  of  the  borough  of  Manhattan,  instead  of  to  the 
Municipal  Court  in  the  Fourth  District  of  the  borough  of  Brooklyn. 
The  default  was  opened  upon  the  condition  that  the  defendant  should 
deposit  in  court  $135  to  secure  any  judgment  that  might  be  recov- 
ered, and  that  an  answer  be  filed  on  or  before  November  6,  1903. 
When  this  direction  was  made,  counsel  for  defendant  asked  for  a 
jury,  and  offered  to  pay  to  the  clerk  the  sum  of  $4.50  for  a  venire. 
The  court  denied  the  application  for  a  jury  trial,  and  counsel  for  the 
defendant  excepted.  On  the  adjourned  day  (November  6,  1903)  the 
parties  duly  appeared  before  the  Municipal  Court,  and  counsel  for 
the  defendant  filed  an  answer  and  renewed  his  motion  for  a  trial 
by  jury,  and  also  renewed  his  tender  of  $4.50  for  the  jury  fee.  The 
court  denied  the  application,  and  counsel  duly  excepted. 

Section  231  of  the  New  York  Municipal  Court  act  provides  as 
follows : 

"At  any  time  wben  an  issue  of  fact  is  joined,  eitber  party  may  demand  a 
trial  by  jury,  and  unless  so  demanded  at  the  joining  of  issue,  a  jury  trial  la 
waived.  The  party  demanding  a  trial  by  jury  shall  forthwith  pay  to  tbe 
clerk,  tbe  sum  of  four  Oollars  and  fifty  cents.  In  default  of  which  payment 
tbe  court  shall  proceed  as  if  no  demand  for  trial  by  jury  tiad  been  made." 
Laws  1902,  p.  1557,  c  580. 

The  defendant  had  complied  with  all  the  requirements  of  the  sec- 
tion cited,  in  order  to  entitle  him  to  a  trial  by  jury.  He  had  offered 
to  pay  the  prescribed  fee  and  tendered  the  same,  which  was  all  that 
he  could  do  in  view  of  the  refusal  of  the  court  to  allow  the  clerk 
to  receive  it.    Issue  had  not  been  joined  in  the  action  until  the  filing 
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of  the  answer,  which  was  filed  at  the  precise  time  directed  by  the  court 
when  the  default  was  opened.  In  behalf  of  the  respondent  it  is  ar- 
gued that  because  in  section  145  (page  1535)  of  the  Municipal  Court 
act  it  is  provided  that  issue  in  certain  cases  must  be  joined  on  the 
return  day  of  the  summons,  except  as  otherwise  expressly  prescribed 
in  the  statute,  it  should  be  held  that  issue  was  joined  in  this  case 
when  the  defendant's  default  was  taken  on  account  of  his  mistake 
in  regard  to  the  borough  in  which  the  venue  was  laid,  and  hence 
the  defendant  lost  his  right  to  apply  for  a  jury  trial  because  he  did 
not  appear  in  the  right  place  on  that  day.  This  is  a  forced  con- 
struction, which  ought  not  to  be  adopted  if  it  can  be  avoided.  The 
opening  of  the  default  left  the  parties  to  the  action  in  exactly  the 
same  position  which  they  occupied  before  the  return  day  of  the. 
summons,  except  so  far  as  the  order  opening  the  default  imposed 
conditions  upon  the  defendant.  Those  conditions  did  not  include 
the  requirement  that  he  should  relinquish  his  right  to  a  trial  by 
jury.  Issue  was  not  actually  joined  until  the  filing  of  the  answer, 
and  at  that  time  defendant  could  not  properly  be  deprived  of  the 
right  to  a  jury  triil,  conferred  upon  him  by  section  231  of  the  Mu- 
nicipal Court  act.  The  provisions  of  that  section  do  not  differ  sub- 
stantially from  those  of  section  2990  of  the  Code  of  Civil  Procedure 
in  regard  to  jury  trials  in  courts  of  justices  of  the  peace.  The  lan- 
guage of  that  section  is : 

"At  the  time  when  an  Issue  of  fact  Is  Joined  either  party  may  demand  a 
trial  by  jury,  and  unless  so  demanded  at  the  joining  of  Issue  a  jury  trial  Is 
waived." 

It  has  been  held  by  the  Appellate  Division  in  the  Fourth  Depart- 
ment that  there  is  nothing  in  the  language  quoted  that  limits  the 
right  to  demand  a  trial  by  jury  to  the  joining  of  issue  upon  the  re- 
turn day  of  the  summons,  although  the  demand  would  usually  be 
limited  to  the  issue  joined  on  such  return  day,  if  the  defendant  then 
pleaded.  Reese  v.  Baum,  83  App.  Div.  550,  82  N.  Y.  Supp.  157. 
The  defendant  in  the  case  at  bar,  however,  did  not  plead  on  the 
first  .return  day.  He  was  relieved  from  the  consequences  of  his 
default,  and  the  order  opening  that  default  postponed  the  joinder 
of  issue  until  the  day  when  his  answer  was  actually  filed.  By  the 
action  of  the  court  below  he  has  been  deprived  of  a  substantial  right, 
which  requires  a  reversal  of  the  judgment. 

Judgment  roTersed,  and  new  trial  ordered;  costs  to  abide  the  event  All 
concur. 


CARLBY  V.  OAIR. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  15, 1904.) 
2IA.STKB  AHD  Sebv ANT— Injuries  to  Sebv ant— Defective  Machinert— Non- 

BT7IT. 

Where  an  operator  of  a  paper  corrugating  machine  was  Injured  by  hav- 
ing his  fingers  crushed  between  the  rollers,  which  started  suddenly  on  hl9 
relieving  tbem  from  the  strain  of  paper  which  had  become  clogged  In  the 
machine,  be  was  not  entitled  to  recover  on  the  ground  that  the  machine 
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was  defective  in  that  It  occasionally  started  when  the  power  was  cut  off. 
In  the  absence  of  clear  proof  that  he  In  fact  did  cat  off  the  power  before 
attempting  to  free  the  machine. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Eugene  Carley  against  Robert  Gair.  From  a  judg- 
ment in  favor  of  defendant  dismissing  the  complaint  at  the  close  of 
plaintiff's  case,  he  appeals.    Affirmed, 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS. 
WOODWARD,  and  HOOKER,  JJ. 

Edward  J.  McCrossin,  for  appellant. 

Frank  Vemer  Johnson  (E.  Clyde  Sherwood,  on  the  brief),  for 
respondent. 

HIRSCHBERG,  P.  J.  The  plaintiff  was  injured  while  working 
for  the  defendant  at  a  machine  for  corrugating  paper.  The  ma- 
chine was  supplied  with  three  rollers  or  cylinders  between  which 
the  paper  passed  in  the  process  of  corrugation.  -Its  operation  was 
controlled  by  a  lever,  which,  when  pushed  up,  cut  off  the  power, 
and  started  the  machine  again  when  pushed  down.  On  the  day  of 
the  accident  the  machine  became  clogged  and  stopped  its  motion 
owing  to  the  fact  that  too  much  paper  was  put  in,  and  while  the 
plaintiff  was  engaged  in  clearing  it  of  the  excess  of  paper  apparently 
without  having  first  cut  off  the  power,  it  started  suddenly,  drew  his 
hand  between  the  rollers,  and  inflicted  the  injury  complained  of. 
The  plaintiff  produced  but  one  witness  besides  himself  on  the  sub- 
ject of  the  operation  of  the  machine,  and  proved  by  him  that  the 
machine  was  out  of  order,  so  that  it  would  occasionally  start  even 
when  the  power  was  cut  off.  If  the  plaintiff  had  made  it  clear  that 
the  power  had  been  cut  off  at  the  time  of  the  accident,  this  evidence 
would  have  required  a  submission  of  the  case  to  the  jury.  But  the 
plaintiff's  evidence  on  this  point,  while  somewhat  obscure,  tends 
strongly  to  the  conclusion  that  he  failed  to  stop  the  machine  when 
it  became  clogged,  and  that  it  started  up  again  when  he  relieved  it 
from  the  tension  of  the  paper,  which  he  did  with  his  fingers.  His 
witness  testified  as  follows : 

"If  the  machine  is  clogged,  it  would  stop  itself  if  It  was  enongh  paper  in 
there.  In  a  stoppage  of  that  kind  the  force  of  the  belt  conid  not  overcome  it 
because  of  the  stoppage  of  the  machine  In  that  way  because  of  the  pressure 
between  the  cylinders.  It  would  slip  on  the  drlrlng  wheel  of  the  machine 
and  do  nothing.  It  was  apparent  to  anybody  that  the  machine,  as  soon  as 
you  would  relieve  it,  it  would  start  itself  with  the  belt  Just  as  soon  as  yon 
remove  that  paper,  then  the  machine  would  go,  becanse  it  hadn't  been  shut 
off.  Therefore,  if  it  got  clogged,  it  was  the  duty  of  the  operator  to  cut  here 
and  throw  the  wheel — throw  this  off  and  stop  the  machine.  That  was  ap- 
parent to  anybody.  So  in  the  working  of  this  machine,  if  the  paper  got 
clogged  between  the  lower  and  the  middle  cylinder,  or  if  it  got  closed  between 
the  middle  and  the  upper  cylinder,  to  such  an  extent  that  it  would  atop  the 
machine,  it  was  the  apparent  duty  of  the  operator  Immediately  to  turn  off 
Iiis  power.  Then  he  could  work  as  long  as  he  wanted  to  in  pulling  out  tills 
paper.  There  is  nothing  about  that  machine  that  yon  cannot  see  at  once. 
Ton  can  see  everything,  you  can  see  how  the  wheels  go.  This  la  about  the 
simplest  form  of  turning  on  and  off  power." 
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The  plaintiff,  in  recounting  the  accident,  testified  as  follows : 
"On  this  29tb  day  of  May,  1900,  we  started  In  the  morning,  and  I  pqlled 
the  paper  to  the  roll,  and  I  let  it  go,  and  then  the  machine  got  nearly  three- 
quarter — the  machine  stopped  there.  The  paper  stopped  up  In  the  roll.  Q. 
You  say  you  bad  to  stop  the  machine  by  pushing  the  lerer  up?  A.  Push 
her.  yes,  to  stop.  Q.  Did  It  stop  then?  A.  Yes,  this  time  It  stopped  Itself. 
When  It  stopped  I  looked  In  the  machine — the  rollers  of  the  machine — when* 
it  stopped  up  with  the  paper,  and  I  tried  to  pull  that  paper  in  the  roll.  One 
roll  going  that  way,  I  took  my  hands  to  pull  up  the  paper.  I  saw  a  lot  of 
paper  in  the  roll  stopping  her  up.  The  rolls  are  going  one  this  way,  and  one 
the  other  way.  It  stopped  with  a  lot  of  paper,  and  I  tried  to  clear  that  roll. 
Then  the  machine  started  Itself  and  smashed  my  fingers  ofT.  The  machine 
started  itself.  I  did  not  pull  the  machine  or  do  anything  to  make  It  start 
After  the  machine  started,  as  I  hare  described  It  to  the  Jury,  my  fingers  were 
caught" 

On  cross-examination  he  testified : 

"Q.  *  *  •  After  the  paper  came  through  between  the  first  and  second 
roller,  did  you  stop  the  machine?  A.  I  stopped  that  machine.  Mr.  Mc-  . 
Crossln.  I  submit  the  witness  talks  very  poor  English  at  best  and  should 
not  be  cut  right  ofT  whenever  he  tries  to  answer.  The  Court :  The  witness 
has  that  difficulty  and  some  allowance  must  be  made.  If  you  think  the  testi- 
mony is  not  correct,  you  may  try  and  correct  It  on  the  redirect  We  must 
do  the  best  we  can." 

Notvsrithstanding  this  suggestion  of  the  court  no  attempt  was 
made  by  redirect  examination  or  otherwise  to  furnish  an  explanation 
of  what  the  answer  was  to  be  which  the  plaintiff's  counsel  himself 
apparently  interrupted.  The  plaintiff  was  afterwards  recalled  by  his 
counsel  as  a  witness,  but  no  attempt  was  made  to  prove  by  him 
that  he  turned  the  power  off  after  the  machine  stopped  itself  and 
before  he  attempted  to  remove  the  paper  which  had  clogged  it. 
The  plaintiff  admitted  full  knowledge  of  the  risk  which  would  exist 
in  an  endeavor  to  clear  the  cylinders  with  his  bare  hands  while  the 
power  was  on,  and  his  right  to  recover  was  dependent  upon  affirma- 
tive proof  that  he  did  not  negligently  incur  that  risk  by  a  failure 
to  throw  off  the  power  by  the  simple  process  of  pushing  up  the 
levef  which  was  supplied  for  that  purpose.  He  was  instructed  in 
the  use  and  operation  of  the  machine  before  he  went  to  work  upon  . 
it  alone,  and  he  was  told  by  his  instructor,  to  quote  his  own  testi- 
mony, "to  take  up  the  lever  if  in  trouble,  stop,  push  it  up,  and,  if  I 
want  to  start,  pull  down."  He  did,  indeed,  testify  generally,  "I  stop 
that  machine  when  I  clean  it ;"  but  he  not  only  gave  a  clear  account 

•  '  of  his  actions  when,  on  the  occasion  of  the  accident  the  machine 
stopped  itself,  by  stating  that  when  it  stopped  he  tried  to  pull  the 
clogging  paper  away,  without  the  remotest  suggestion  of  first  shut- 
ting off  the  power,  but  throughout  the  entire  trial  no  question  was 
asked  him  on  the  subject  of  the  shutting  off  of  the  power  as  a  pre- 
liminary step  to  the  attempt  to  clean  it.  As  the  proof  was  per- 
mitted to  stand,  the  utmost  that  can  be  said  of  it  is  that  it  affords 
room  for  a  bare  inference  that  the  accident  was  not  due,  in  part  at 
least,  to  the  plaintiff's  negligence.  It  was  his  duty,  however,  to 
have  furnished  clear  and  positive  proof  on  that  branch  of  the  case, 

'    and  his  failure  to  do  so  justifies  the  disposition  of  the  action  made 

.,  at  the  trial.    The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 
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HOLMES  T.  ELY. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  15, 1904.) 

L  Acnona— Thkobt— PABTiKft— PLEADine. 

Defendant  executed  a  bond  and  mortgage  to  secure  payment  of  the  Bum 
of  f 20,000,  wltb  Interest,  to  plaintiff's  assignor,  who  thereafter,  at  de- 
fendant's request,  and  on  his  express  promise  to  pay  the  sum  agreed  on, 
executed  a  satisfaction  of  the  mortgage.  Defendant,  in  pursuance  of  bis 
promise,  paid  at  different  times  smns  aggregating  $9,000,  after  wblcb 
the  obligee  in  the  bond  assigned  his  claim  to  plaintiff,  without,  however,  as- 
signing the  bond,  and  plaintiff  brought  suit  to  recover  the  balance  dae. 
Held,  that  a  complaint  alleging  such  facts  should  be  r^arded  as  stating 
a  cause  of  action  on  defendant's  promise  to  pay,  and  not  on  the  bond,  and 
was  therefore  not  objectionable  for  plaintiff's  failure  to  Join  the  obligee 
as  a  party  defendant 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  George  S.  Holmes  against  Arthur  H.  Ely.  From  an  inter- 
locutory judgment  overruling  defendant's  demurrer  to  the  complaint, 
he  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Justus  A.  B.  Cowles  (Charles  P.  Cowles,  on  the  brief),  for  appellant. 
Frederick  Hulse,  for  respondent 

WOODWARD,  J.  The  plaintiff  brings  this  action  as  the  assignee 
of  a  claim  owned  and  held  by  the  firm  of  Samuel  I.  Acken  &  Sons 
against  the  defendant,  and  the  latter  demurs  to  the  complaint  upon  the 
grounds  (i)  "that  it  appears  upon  the  face  of  the  plaintiff's  complaint 
herein  that  there  is  a  defect  of  parties  defendant,  in  that  Samuel  I. 
Acken  is  not  made  a  party  defendant  herein" ;  and  (2)  "that  it  appears 
upon  the  face  of  the  plaintiff's  complaint  her^  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action."  This  de- 
murrer has  been  overruled  at  the  Special  Term,  and  the  defendant  ap- 
peals from  the  interlocutory  judgment  entered. 

We  are  convinced,  from  an  examination  of  the  complaint,  that  it  is 
not  open  to  the  objections  urged,  and  that  it  does  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  theory  of  the  demurring  defend- 
ant is  that  the  action  was  brought  upon  a  certain  bond,  mention  of 
which  is  made  in  the  first  paragraph  of  the  complaint,  and  that  the 
person  to  whom  this  bond  was  made  and  delivered — ^it  not  having  been 
assigned — should  have  been  made  a  party  defendant.  We  thiidc  this 
theory  is  not  justified  by  the  facts  set  forth  in  the  complaint.  The  com- 
plaint alleges,  on  information  and  belief,  that  the  defendant,  for  the 
purpose  of  securing  the  payment  to  one  Samuel  I.  Acken  of  the  sum 
of  $20,000,  with  interest  thereon,  on  or  about  the  23d  day  of  December, 
1898,  executed  and  delivered  to  the  said  Acken  a  bond  bearing  date  on 
that  day,  sealed  with  his  seal,  whereby  he  bound  himself,  his  heirs, 
executors,  and  administrators,  in  the  penalty  of  $40,000,  and  upon  the 
condition  that  the  same  should  be  void  if  the  said  defendant  should  pay 
to  the  said  Samuel  I.  Acken,  his  executors,  administrators,  or  assigns, 
the  sum  of  money  first  above  mentioned ;  that  the  defendant,  on  the 
same  day,  and  as  collateral  security,  duly  executed,  acknowledged,  and 
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delivered  a  mortgage  .upon  certain  premises ;  that  thereafter  the  de- 
fendant requested  the  said  Samuel  I.  Acken  to  cancel  the  lien  of  said 
mortgage  and  satisfy  the  same,  and  that  the  said  Samuel  I.  Acken, 
upon  the  request  of  the  defendant,  and  upon  the  defendant's  express, 
promise  to  pay  the  said  sum  of  $20,000,  agreed  to  cancel  the  said  mort- 
gage, and  that  he  did  execute  and  deliver  a  satisfaction  piece  to  the 
said  defendant ;  that  subsequently,  and  about  the  month  of  May,  1900, 
the  defendant,  in  pursuance  of  his  promise  to  pay  the  $20,000  above 
mentioned,  did  pay  to  the  said  Samuel  I.  Acken  the  sum  of  $7,000; 
and  that  subsequently  the  defendant  paid  various  sums,  aggregating 
$2,000,  leaving  a  balance  still  due  and  owing  to  the  said  Samuel  I. 
Acken  of  $11,000,  with  interest  from  the  ist  day  of  March,  1901,  no 
part  of  which  has  been  paid,  though  frequently  demanded.  The  com- 
plaint then  sets  forth  an  assignment  of  all  the  right,  title,  and  interest 
of  the  said  Samuel  I.  Acken  in  and  to  the  said  sum  of  $11,000,  with  in- 
terest, as  aforesaid,  to  Samuel  I.  Acken,  Joseph  Acken,  and  Samuel  I. 
Acken,  Jr.,  composing  the  firm  of  Samuel  I.  Acken  &  Sons,  and  a  sub- 
sequent transfer  of  the  said  claim  by  the  above  firm  to  the  plaintiff. 

If  the  plaintiff  had  alleged  that  on  a  given  day  the  defendant  owed 
Samuel  I.  Acken  the  sum  of  $20,000,  and  that  the  defendant  had'prom- 
ised  to  pay  the  same ;  that  he  had  paid  from  time  to  time  sums  aggre- 
gating $9,000,  and  that  there  was  still  due  and  unpaid  $11,000,  though 
often  demanded;  and  that  this  claim  had  been  duly  assigned  to  the 
plaintiff — there  would  be  no  doubt  that  a  good  cause  of  action  was 
stated,  and  we  fail  to  discover  any  fatal  defect  in  the  complaint  because 
the  pleader  has  set  forth  the  facts  out  of  which  this  claim  arose.  The 
action  is  not  upon  the  original  bond,  but  upon  the  express  promise  of 
the  defendant  to  pay  the  amount,  in  consideration  of  the  discharge  of 
the  mortgage  which  was  given  as  collateral  to  such  bond;  and  the 
complaint  will  be  deemed  to  be  sufficient  whenever  the  requisite  alle- 
gations can  be  fairly  gathered  from  all  the  averments,  though  the  state- 
ment of  them  may  be  argumentative,  and  the  pleading  deficient  in 
logical  order  and  in  technical  language.  The  pleading  will  be  held  to 
state  all  facts  that  can  be  implied  from  the  allegations  by  reasonable 
and  fair  intendment,  and  facts  so  impliedly  averred  are  traversable  in 
the  same  manner  as  though  directly  stated.  Sage  v.  Culver,  147  N. 
Y.  241, .245,  41  N.  E.  513,  and  authorities  there  cited.  We  think  the 
allegations  of  this  complaint  impliedly  aver  that  Samuel  I.  Acken,  upon 
the  express  promise  of  the  defendant  to  pay  this  indebtedness,  relin- 
quished his  mortgage  security,  and  relied  upon  the  new  promise  in 
place  of  the  bond  which  had  been  given,  and  that  both  parties  treated 
the  matter  in  this  light ;  the  defendant  paying  from  time  to  time  upon 
this  new  promise  until  he  had  discharged  $9,000  of  the  indebtedness. 
Mr.  Acken  could  have  sued  upon  this  promise,  independent  of  the  bond; 
and  the  plaintiff,  having  title  through  Mr.  Acken  to  the  claim  asserted 
in  this  action,  has  a  right  to  recover  the  amount  due,  and  there  is  no 
reason  to  anticipate  that  any  one  else  will  be  able  to  recover  upon  the 
bond. 

The  interlocutory  judgment  should  be  affimied,  with  costs,  and  the 
defendant  should  be  permitted  to  answer  upon  the  payment  of  costs. 
All  concur. 
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SULLIVAN  T.  SCHMITT. 
(Supreme  Court,  Appellate  DMslon,  Second  Department    April  15, 1901.) 

'L   LANDI.OBD    AKD    TENART^LEASES— POBSEBBIOK— NoRDBXJTEBT— FAILCBE    OF 
CONBIDEBATIOn. 

Plaintiff  leased  a  building  to  defendant  for  a  year  from  May  1.  1902. 
but  on  the  date  the  tenancy  was  to  begin  defendant  was  unable  to  delirer 
possession  of  the  ground  floor,  which  was  In  possession  of  another  tenant, 
whose  lease  bad  not  expired.  Plaintiff  unsuccessfully  attempted  to  eject 
such  tenant,  after  which  he  demanded  and  received  rent  from  him. 
Defendant  occupied  the  basement  and  upper  floors  until  June  1st  under 
plaintiff's  promise  to  deliver  possession  of  the  entire  premises,  but  on  his 
failure  to  do  so  defendant  abandoned  the  property.  Held,  that  such  facts 
showed  a  failure  of  consideration  for  the  lease,  so  that  plaintiff  was  not 
entitled  to  recover  the  balance  of  the  rent  fbr  the  month  of  May. 

2.  Same— Waives. 

Defendant's  occupation  of  the  balance  of  the  premises  during  the  month 
of  May  under  protest  against  the  other  tenant's  presence  and  under  the 
landlord's  request  that  defendant  remain  during  the  month,  promising 
to  deliver  the  entire  premises  at  the  end  thereof,  did  not  constitute  a 
waiver  of  defendant's  right  to  possession  of  the  entire  premises. 

S.  Sau'e— Tb'ndkb. 

Where  a  landlord  failed  to  deliver  a  part  of  the  premises  leased  to  de- 
fendant by  reason  of  an  unexpired  lease  of  part  of  the  premises  outstand- 
ing In  another,  defendant's  offer  to  pay  the  balance  of  the  rent  due  before 
he  abandoned  the  premises  If  the  landlord  would  deliver  possession  of  the 
entire  premises,  did  not  amount  to  an  admission  that  the  landlord  was 
entitled  to  recover  rent  under  the  lease. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fourth  Dis- 
trict 

Action  by  Timothy  J.  Sullivan  against  John  George  Schmitt.  From 
a  Municipal  Court  judgment  in  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

Argued  before  HIRSCHBERG.  P.  T.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

S.  Feuchtwanger,  for  appellant 
Jones  Cochrane,  for  respondent 

HOOKER,  J.  The  nonsuit  at  the  close  of  the  plaintiff's  evidence 
was  not  error.  Plaintiff's  complaint  alleged  a  cause  of  action-for  rent 
for  the  month  of  May,  1902,  stating  that  in  April  of  that  year  he  let 
and  demised  the  premises  in  question  to  the  defendant  for  one  j-ear 
from  the  ist  of  May,  1902,  at  the  yearly  rental  of  $900,  payable  monthly 
in  advance;'  that  $25  was  paid,  and  the  balance  of  the  rent  payable 
May  1st  is  due.  The  proof  bore  out  these  allegations,  and  showed 
that  the  payment  on  account  was  made  early  in  April,  but  developed 
the  fact  that  when  the  ist  of  May  arrived,  and  the  plaintiff  sought  by 
legal  process  to  dispossess  one  "Tobin,  who  had  been  a  tenant  occu- 
pying the  ground  floor  of  the  premises,  it  was  judicially  determined 
that  Tobin's  right  to  possession  had  not  come  to  an  end,  and  exercis- 
ing that  right,  he  remained  in  possession  of  the  premises  during  the 
month  of  May  and  for  many  months  thereafter.  Not  only  that,  but 
the  plaintiff  also  demanded  and  received  from  Tobin  the  rent  for  the 
ground  floor  of  the  premises  which  he  had  been  accustomed  to  pay. 
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and  this  upon  his  own  responsibility,  and  not  as  agent  for  the  de- 
fendant, or  representing  him  in  any  way.  The  defendant  occupied 
the  basement  and  upper  floor  of  the  premises  until  the  ist  of  June, 
when,  it  appearing  that  Tobin  would  remain  indefinitely  in  possession 
of  the  p-ound  or  "store"  floor,  the  defendant  quit,  lliere  was  some 
conflict  in  the  evidence  as  to  whether  the  plaintiff  agreed  with  the 
defendant  to  put  him  into  possession  of  the  whole  premises  on  the  ist 
of  May,  but  this  conflict  we  deem  unimportant  for  the  reason  that, 
taking  the  view  most  favorable  to  the  plaintiff,  the  whole  evidence 
shows  a  failure  of  consideration  for  the  contract.  It  is  true  that  it  is  not 
the  duty  of  a  landlord  to  eject  a  trespasser,  wrongffully  in  possession,  for 
the  benefit  of  a  lessee  about  to  enter  (Gardner  v.  Keteltas,  3  Hill,  330, 
38  Am.  Dec.  637 ;  Ward  v.  Edesheimer  [Com.  PI.]  17  N.  Y.  Supp. 
173;  Thomson-Houston  Electric  Co.  v.  The  Durant  Land  Improve- 
ment Co.,  4  Misc.  Rep.  207,  23  N.  Y.  Supp.  900),  but  here  it  has  been 
established  by  competent  authority  that  the  plaintiff  was  without  legal 
right  or  power  to  give  possession  of  the  ground  floor  of  the  premises, 
and  the  principle  quoted  can  have  no  bearing.  The  portion  of  the 
premises  in  possession  of  Tobin  was  a  material  part  thereof;  in  fact 
it  is  fairly  to  be  inferred  that  it  was  the  principal  part  thereof.  This 
case  should  be  disposed  of  upon  the  principles  underl}nng  the  decision 
in  Trull  v.  Granger,  8  N.  Y.  1 15.  There  it  was  held  that  where  a  land- 
lord, after  leasing  to  one,  leases  to  another,  before  the  commence- 
ment of  the  term,  and  by  reason  thereof  the  first  lessee  is  deprived  of 
the  enjoyment  of  possession,  an  action  for  his  damages  will  lie  in  his 
favor  against  the  landlord.  Because  the  plaintiff  could  not  and  did  not 
demise  the  premises,  he  failed  to  perform  the  contract  on  his  part, 
and  was  not  entitled  to  maintain  this  action  for  rent,  which  is  based 
upon  the  contract.  By  his  occupation  of  the  balance  of  the  premises 
during  the  month  of  May  the  defendant  could  not  be  said  to  waive 
his  claim  to  the  right  of  possession  of  the  ground  floor,  for  he  was 
there  protesting  against  Tobip's  presence,  and  it  is  undisputed  that 
the  plaintiff  requested  him  to  remain  during  the  month,  promising  to 
get  rid  of  Tobin  at  its  end. 

The  alleged  tender  by  the  defendant  of  the  balance  of  the  rent  has 
not  the  legal  effect  with  which  the  appellant  seeks  to  stamp  it.  In 
many  cases  it  is  doubtless  true,  as  he  urges,  that  a  tender  is  an  ad- 
mission of  the  cause  of  action  stated  in  tilie  complaint  to  the  amount 
tendered.  Eaton  v.  Wells,  82  N.  Y.  576 ;  Spalding  v.  Vandercook,  2 
Wend.  431 ;  Johnston  v.  The  Columbian  Ins.  Co.,  7  Johns.  315.  The 
answer  of  die  defendant  did  not,  as  was  the  fact  in  these  cases,  plead 
tender  of  any  particular  amount.  It  contained  simply  an  averment 
of  tender  of  all  that  was  due  to  the  plaintiff  under  the  contract  But 
the  evidence  of  all  the  witnesses  called  by  the  plaintiff  showed  that 
the  defendant's  act  which  it  is  sought  to  construe  into  a  tender  was 
simply  an  offer,  after  the  judicial  determination  of  Tobin's  right  to 
remain,  to  pay  the  balance  of  rent  due  if  the  appellant  would  give  pos- 
session of  the  entire  premises.  The  defendant  merely  emphasized  his 
offer  by  producing  and  exhibiting  the  cash.  The  judgment  should  be 
a.f¥irmed. 

Judgement  affirmed,  with  costs.    All  concur. 
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8TELZ  ▼.  VAN  DUSBN. 
(Supreme  Court,  Appellate  DiTlslon,  Second  Department    April  15,  1904.) 

1.  Ij^sdtmhd  and  Tenant— Pbohise  to  Bxpaib— Bbkach— Injubies  to  Terast 

—Action  in  Tobt. 

Where  a  landlord  rented  an  entire  bnlldlng  to  plaintiff's  husband,  and 
thereafter  failed  to  fulfill  a  promise  to  put  In  a  new  stoop,  and  plaintiff  - 
was  Injured  by  reason  of  the  defective  condition  of  the  old  stoop,  the 
relation  between  the  parties  to  the  agreement  was  purely  contractual, 
and  defendant's  violation  thereof  did  not  create  a  lUiblUty  in  tort  for 
plaintiff's  injuries. 

Appeal  from  City  Court  of  Mt.  Vernon. 

Action  by  Annie  Stelz  against  Frederick  Van  Dusen.  From  a  ver- 
dict in  favor  of  plaintiff,  and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial,  he  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

J.  Mortimer  Bell,  for  appellant. 
Stephen  J.  Stilwell,  for  respondent. 

WILLARD  BARTLETT,  J.  The  plaintiff's  husband  leased  from 
the  defendant  an  entire  house  in  the  city  of  Mt.  Vernon.  The  plain- 
tiff resided  with  her  husband  in  this  dwelling.  She  brought  this  ac- 
tion to  recover  damages  for  injuries  alleged  to  have  been  sustained 
by  the  breaking  of  the  flooring  of  the  stoop  in  front  of  the  house: 
alleging  that  said  flooring  had  been  rotten  and  out  of  repair  for 
more  than  a  year,  and  that  her  injuries  were  caused  by  the  careless- 
ness and  negligence  of  the  defendant,  in  refusing  and  neglecting  to 
repair  the  dangerous  and  defective  flooring  aforesaid.  Upon  the 
trial  plaintiff's  husband  testified  that  he  called  the  defendant's  at- 
tention to  the  condition  of  the  stoop,  and  that  the  defendant,  before 
the  plaintiff  and  her  husband  moved  into  the  house,  promised  to  re- 
pair and  put  in  a  whole  new  stoop.  The  gravamen  of  the  plain- 
tiff's cause  of  action  was  the  defendant's  failure  to  fulfill  this  prom- 
ise to  repair. 

No  action  for  negligence  was  maintainable  on  this  basis,  and  the 
complaint  ought  to  have  been  dismissed.  Assuming  the  making  of 
the  alleged  agreement  to  repair,  the  breach  thereof  did  not  confer 
upon  the  tenant  or  his  wife  any  right  of  action  based  upon  negli- 
gence. The  relation  between  the  parties  to  the  agreement  was  pure- 
ly contractual,  and  the  violation  of  the  contract  by  the  landlord  did 
not  create  any  liability  in  tort.  Schick  v.  Fleischhauer,  26  App.  Div. 
210,  49  N.  Y.  Supp.  962,  and  cases  there  cited. 

The  authorities  relied  upon  by  the  respondent  are  readily  distin- 
guishable; most  of  them  being  cases  in  which  the  landlord  had 
rented  only  a  part  of  the  building  to  the  tenants  therein,  but  had 
retained  control  over  other  parts;   the  law  consequently  imposing 


1 1.  See  Landlord  and  Tenant,  toL  32,  Cent  Dig.  i  670. 
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upon  him  the  care  thereof  for  the  benefit  of  all  the  tenants.    The 
judgment  should  be  reversed. 

Jadgment  and  order  of  the  Cltr  Court  of  Mt  Temon  reversed,  and  new 
trial  ordered:  coeta  to  abide  the  event    All  concur. 


<42  Misc.  Rep.  660.) 

BENTON  V.  MOOR£ 

(St  Lawrence  Ck>nnty  Court    February,  1004.) 

1.  CoRVXBSioR— CoTTKTKBCijknf— When  Pkbicitted. 

In  an  action  against  an  agent  to  recover  moneys  alleged  to  have  been 
collected  by  him  from  a  customer  named,  a  counterclaim  for  commlssiona 
earned  on  sales  made  to  such  customer,  and  alleged  to  have  been  with- 
held, nnder  a  custom  between  the  parties  by  which  the  agent  was  author- 
ized to  pay  his  own  commissions,  is  a  proper  subject  of  counterclaim, 
under  Code  Civ.  Proc.  f  601,  subd.  1,  as  "connected  with  the  subject  of 
the  action." 

Appeal  from  Justice's  Court. 

Action  by  Zebulon  N.  Benton  against  Charles  A.  Moore.  Judg- 
ment for  plaintiff,  and  defendant  appeals.     Reversed. 

J.  F.  Brown,  for  appellant. 
J.  R.  Keeler,  for  respondent. 

HALE,  J.  The  plaintiff  is  a  manufacturer  of  paints  and  oils,  doing 
business  at  Cleveland,  Ohio,  and  the  defendant  from  January  or 
February,  1902,  until  November,  1902,  was  his  agent  and  salesman, 
residing  at  Canton,  N.  Y.,  and  operating  in  St.  Lawrence  county  and 
adjoining  territory.  Prior  to  September  I,  1902,  the  defendant  re- 
ceived a  salary,  but  after  that  time  was  paid  by  a  commission.  The 
service  rendered  by  defendant  to  plaintiff  seems  to  have  been  the 
same  after  September  ist  as  before.  This  action  was  brought  by 
the  plaintiff  to  recover  $45.98,  the  price  of  certain  goods  sold  to  one 
McGary,  of  Potsdam,  in  July,  1902,  and  paid  for  by  McGary  to  de- 
fendant August  2,  1902.  The  plaintiff  alleges  that  defendant  had  no 
jnterest  in  the  money,  but  that  he  unlawfully  converted  it.  The  de- 
fendant, in  his  answer,  admits  the  collection  and  application  of  the 
money  to  his  own  use,  but  says  the  plaintiff  was  owing  him  for  com- 
missions at  the  time ;  that  by  the  course  of  dealing  between  the  par- 
ties the  defendant  was  authorized  to  pay  his.  own  commissions ;  and 
that  on  account  of  services  rendered  after  "September  i,  1902,  the 
plamtiff  was  indebted  to  him,- over  and  above  the  moneys  collected 
from  McGary,  $95.83.  Defendant's  answer  includes  a  counterclaim, 
in  wrhich  the  foregoing  allegations  in  regard  to  defendant's  commis- 
sions and  authority  to  retain  the  McGary  money  are  set  forth.  The 
plaintiff  interposed  a  demurrer  to  this  counterclaim  upon  the  ground 
that  it  appears  upon  its  face  that  it  is  not  a  cause  of  action  arising 
out  of  the  transaction  set  forth  in  the  complaint  as  the  foundation 
of  the  plaintiff's  claim,  or  connected  with  the  subject  of  the  action. 
This  demurrer  was  sustained  by  the  justice,  and  the  correctness  of 
that  ruling  is  the  principal  question  on  this  appeal. 

It  would  seem  desirable,  in  a  controversy  of  this  kind,  that  the 
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whole  dispute  between  the  parties  with  respect  to  their  agreement, 
and  the  performance  by  each  of  his  obligations  thereunder,  should 
be  settled  in  one  action.  The  plaintiit,  as  above  observed,  is  a  non- 
resident ;  and,  while  he  is  entitled  to  all  the  rights  .of  a  resident,  it  is 
easy  to  see  that  if  the  defendant  has  a  legal  claim  against  him,  which 
is  excluded  from  consideration  in  this  action,  he  might  have  to  go  to 
Cleveland,  Ohio,  in  order  to  reach  a  tribunal  having  jurisdiction  of 
the  plaintiff.  In  a  case  where  the  plaintiff  has  chosen  his  own  tribu- 
nal, and  that  happens  to  be  the  one  having  jurisdiction  over  the  de- 
fendant's place  of  residence,  he  cannot  reasonably  object  to  the  de- 
fendant's making  therein  any  defense  which  he  may  have.  But,  of 
course,  we  are  to  regard  the  rules  of  pleading,  rather  than  consid- 
erations of  convenience  and  fair  play,  to  determine  the  questions 
arising  upon  the  demurrer.  I  have  simply  alluded  to  the  foregoing 
matters  as  bearing  upon  the  proposition  that  we  would  not  expect 
to  refuse  attention  to  defendant's  counterclaim  unless  required  to  do 
so  by  the  laws  of  pleading. 

If  the  counterclaim  "arises  out  of  the  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's  claim,"  or  if  it  is  "con- 
nected with  the  subject  of  the  action,"  then,  by  section  501  of  the 
Code  of  Civil  Procedure,  it  is  not  only  proper,  but  necessary,  that 
the  court  consider  the  matters  therein  set  forth.  If  the  "transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim'" 
Is  taken  to  be  the  employment  of  the  defendant  by  the  plaintiff, 
and  the  duties  of  the  former  under  such  employment — in  other  words, 
the  relation  of  principal  and  agent  between  the  parties  and  the  rights 
and  obligations  flowing  therefrom,  including  the  particular  right  in 
regard  to  the  McGary  money — then,  clearly,  the  counterclaim  should 
be  held  to  arise  out  of  it,  because  it  consists  merely  of  details,  as  the 
plaintiff's  claim  is  a  detail  of  the  whole  transaction. 

But  if  the  narrower  view  be  taken  that  the  transaction  set  forth 
in  the  plaintiff's  complaint  was  complete  at  the  time  of  the  alleged 
conversion  of  the  McGary  money,  then  it  is  equally  clear  that  the 
counterclaim  is  "connected  with  the  subject  of  the  action."  There 
can  be  no  controversy  that  the  subject  of  the  action  is  the  money 
paid  by  McGary  to  Moore.  The  plaintiff  brings  this  action,  having 
the  recovery  of  that  money  for  its  sole  object.  It  is  unmixed  with 
any  other  object.  The  action  is  calculated  to  vindicate,  as  between 
the  plaintiff  and  the  defendant,  this  alleged  right  of  the  plaintiff, 
and  to  exclude  the  defendant  from  all  claim  thereto.  On  the  other 
hand,  the  defendant  makes  a  counterclaim  to  this  very  money,  and 
goes  into  the  requisite  details  to  inform  plaintiff  how  it  is  that  he 
claims  the  right  to  retain  it.  In  addition  to  his  counterclaim  to  this 
money,  he  seeks  to  recover  for  services  alleged  to  have  been  rendered 
in  the  same  general  employment,  which  he  alleges  have  not  been  paid 
by  plaintiff  to  him.  Of  course,  the  merits  of  the  action  on  either  side 
cannot  be  determined  upon  demurrer,  but,  for  the  purpose  of  con- 
sidering whether  the  counterclaim  is  well  pleaded,  all  the  facts  there- 
in alleged  are  admitted ;  and,  if  those  facts  be  admitted,  it  seems  to  me 
the  defendant  had  unquestionably  a  right  to  retain  the  McGary  mon- 
eys.    I  believe  the  authorities  will  be  found  to  support  this  view. 
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Pom.  Rem.  (2d  Ed.)  §§  773  (and  note  i  thereunder),  774,  775;  Car- 
penter V.  Manhattan  Life  Ins.  Co.,  93  N.  Y.  552 ;  Ter  Kuile  v.  Mars- 
land,  81  Hun,  420,  31  N.  Y.  Supp.  5 ;  Cooper  v.  Kipp,  52  App.  Div. 
250,  65  N.  Y.  Supp.  379. 

It  is  claimed  by  plaintiff's  counsel  that  his  cause  of  action  is  in 
tort,  and  that  consequently  a  counterclaim  arising  on  contract  can- 
not be  interposed.  I  do  not  understand  that  the  distinction  between 
tort  and  contract  can  operate  to  deprive  the  defendant  of  his  counter- 
claim, if  it  arises  out  of  the  transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's  claim,  or  is  connected  with  the 
subject  of  the  action.  The  earlier  decisions  commonly  held  that  there 
could  be  no  connection  between  a  counterclaim  arising  on  contract 
and  a  cause  of  action  for  a  tort,  but  later  decisions  have  settled  that 
contention  to  the  contrary.  In  this  action  the  plaintiff,  had  he  so 
chosen,  could  have  waived  the  tort  and  sued  upon  the  impUed  con- 
tract; and,  if  he  had  done  so,  clearly,  the  counterclaim  would  be 
without  criticism.  The  plaintiff  cannot  deprive  the  defendant  of  his 
right  to  interpose  the  counterclaim  by  his  choice  of  the  form  of  action 
in  which  he  elects  to  sue.  Pom.  Rem.  (2d  Ed.)  §§  772,  773,  788,  789, 
and  cases  cited  above. 

It  seems  unnecessary  to  consider  appellant's  contention  that  plain- 
tiiY's  action  is  really  on  contract.  I  have  preferred  in  the  above  dis- 
cussion to  treat  it  as  for  conversion.  It  is  also  unnecessary  to  con- 
sider the  alleged  error  of  the  justice  in  permitting  the  plaintiff  to 
swear,  in  answer  to  the  seventeenth  interrogatory  attached  to  the 
commission,  that  the  defendant  had  no  interest  in  the  McGary  money, 
nor  any  authority  to  collect  it,  inasmuch  as  the  judgment  must  be 
reversed  for  the  reasons  already  given. 

Judgment  reversed,  with  costs. 


r-?2  >H.«c.  Rep.  65T.)  

BURNS  V.  MORROW. 
(Oneida  Coimty  Court    February,  1004.) 

1.  Tbespassino  AwrMALs—SEiztrBE— Petition. 

In  proceedings  under  Code  Civ.  Proc.  c.  19,  tit.  10,  relating  to  animals  at 
.  large,  a  petition  alleging  that  petitioner  had  seized  two  heifers  pastured 
on  a  lot  owned  by  one  A.,  and  occupied  by  the  petitioner,  which  had  en- 
tered on  said  lot  from  the  highway,  gives  no  JnrlBdiction  to  a  Justice  of 
the  peace  to  order  the  sale  of  the  heifers,  as  Code  OLt.  Proc  H  80S4,  3085, 
give  authority  to  persons  to  seize  such  animals  only  where  they  were  pas- 
tured in  the  public  street,  or  trespassed  on  real  property  owned  by  the  pe- 
titioner, having  entered  thereon  from  such  public  street  or  highway,  and 
as  the  petition  failed  to  allege  that  the  highway  bordered  on  real  prop- 
erty owned  or  occupied  by  petitioner,  or  that  the  animals  were  wrongfully 
on  such  lot 

Appeal  from  Justice  Court. 

Action  by  James  Bums  against  Ambrose  Morrow.  From  an  order 
directing  the  sale  of  two  heifers  seized  under  Code  Civ.  Proc.  c.  19,  tit. 
10,  relating  to  animals  straying  upon  the  highway,  defendant  appeals. 
Reversed. 

D.  E.  Powers,  for  appellant. 

Martin  &  Ives  (I*.  M.  Martin,  of  counsel),  for  respondent 
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DUNMORE,  J.  Section  3084  of  the  Code  of  Civil  Procedure  pro- 
vides that  where  one  or  more  cattle,  horses,  colts,  asses,  mules,  swine, 
sheep,  or  goats  are  found  running  at  large  or  being  herded  or  pastured 
in  a  public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city,  the 
overseer  of  highways  of  the  road  district,  or,  if  they  are  so. found  with- 
in an  incorporated  village,  the  street  commissioner  thereof  having  per- 
sonal knowledge  or  being  notified  of  the  fact,  must  immediately  seize 
the  animal  or  animals,  and  keep  it  or  them  in  his  possession  until  dis- 
posed of  as  prescribed  in  the  following  sections  of  this  title.  Section 
3085  provides  that: 

"Any  person  may  seize  one  or  more  animals  specified  In  the  last  section, 
tben  running  at  large,  or  being  herded  or  pastured,  in  a  public  street,  highway, 
park  or  place,  elsewhere  than  In  a  dty,  bordering  npon  real  property  owned 
or  occupied  by  him ;  or  then  trespassing  upon  real  property  so  owned  or  oc- 
cupied, having  entered  thereupon  from  such  a  public  street,  lilghway,  park  or 
place.  The  person  making  the  seizure,  must  keep  the  animal  or  animals  seized 
In  bis  possession,  tmtil  disposed  of  as  prescribed  in  the  following  sections  of 
this  atle." 

The  respondent  was  authorized  to  seize  the  animals  in  question  un- 
der those  sections,  providing  they  were  being  pastured  in  a  public 
street,  highway,  etc.,  or  were  trespassing  upon  real  property  owned  or 
occupied  by  him,  having  entered  thereupon  from  such  public  street, 
highway,  etc.  The  petition  fails  to  allege  either  fact  which  was  neces- 
sary to  authorize  the  seizure  but  alleges  that  the  heifers  "were  being 
pastured  on  the  lot  owned  by  Mrs.  Alice  Bums  and  occupied  by  your 

Petitioner,  *  *  *  having  entered  said  lot  from  the  highway,"  etc. 
'he  petition  fails  to  allege  that  the  animals  were  wrongfully  there. 
It  therefore  fails  to  allege  facts  which  justified  their  seizure,  as  re- 
quired by  section  3086  of  the  Code  of  Civil  Procedure.  In  Coles  v. 
Burns,  21  Hun,  246,  it  was  held  that  such  statutes  as  this  are  in  deroga- 
tion of  the  common  law  for  the  protection  of  private  rights,  and  must 
be  strictly  construed.  In  that  case  the  affidavit  failed  to  allege  that 
the  animals  in  question  escaped  from  the  highway,  and  it  was  held  that 
the  justice's  jurisdiction  depended  upon  that  fact,  and  that  it  was  im- 
proper to  amend  the  complaint  by  inserting  that  allegation  at  the  time 
the  owner  answered.  Leavitt  v.  Thompson,  52  N.  Y.  62,  was  an  ac- 
tion brought  to  recover  possession  of  the  property  seized  before  the 
trial  before  the  justice,  and  in  that  case  it  was  held  that,  the  seizure  of 
the  animals  being  lawful,  the  defendant  was  entitled  to  hold  them,  as 
against  the  owner,  pending  the  proceedings  before  the  justice,  even 
though  some  of  the  justice's  proceedings  were  irregular.  But  the  court 
added,  "We  are  not  called  upon  to  consider  whether  a  purchaser  on  a 
sale  under  a  judgment  in  the  proceedings,  if  the  owner  had  not  ap- 
peared, would  have  got  a  good  title."  In  other  words,  the  court  in 
that  case  was  not,  as  we  are  here,  reviewing  the  regularity  of  the  pro- 
ceedings before  the  justice. 

The  final  order  of  the  justice  must  be  reversed  for  the  reason  that 
the  petition  failed  to  allege  facts  which  brought  the  case  within  either 
of  the  sections  of  the  Code  of  Civil  Procedure  above  cited. 
Order  reversed. 
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(42  Misc.  R^  664.) 

In  re  MORSXL 

(Court  of  General  SesslonB,  New  York  Cktnnty.    February,  1904) 

1.  OBARD  JuBT— PBOCEOtntB— Powebs. 

A  erand  jury,  before  it  can  Inquire  Into  a  crime  committed  In  the  county, 
must  be  shown,  by  complaint  or  Information  or  knowledge  acquired,  that 
there  Is  reason  to  believe  that  a  crime  has  been  committed  by  a  particular 
person,  whose  name  may  or  may  not  be  known  to  the  grand  Jury. 

2.  Sake— Witness— CoMPEExiNo  Attenoance. 

A  grand  jury  may  compel  a  witness  to  attend  to  testify  as  to  a  crime 
alleged  to  have  been  committed,  and  examine  btm  only  on  such  matters 
as  are  relerant  to  the  subject  of  the  inquiry. 
8.  Same— Accused  as  Witness. 

Where  the  grand  jury  believe  that  the  evidence  of  the  accused  may  ex- 
plain the  charge  against  him,  he  may  be  allowed  to  appear,  if  he  does  so 
voluntarily ;  but  before  he  Is  sworn  he  must  be  Informed  of  the  nature 
of  the  charge,  and  that,  if  he  testifies,  any  statements  which  he  may  make 
can  be  used  against  him  if  he  is  indicted. 
4.  Same— Reptisai,  to  Testify. 

A  witness  before  a  grand  jury,  who  refuses  to  testify  on  the  ground  that 
his  answer  may  tend  to  convict  him  of  a  crime,  is  not  guilty  of  contempt 
6.  Same— New  Inqxtibt. 

Where  a  grand  jivy  has  presented  an  Indictment  to  the  court,  It  cannot 
thereafter  Institute  a  new  inquiry  to  strengthen  the  testimony  on  which 
the  indictment  was  based. 

In  the  Matter  of  Charles  W.  Morse.  Application  by  the  grand  jury 
for  advice. 

Wilbain  Travers  Jerome,  for  the  People. 
Guggenheimer,  Untermyer  &  Marshall,  for  Morse. 

GOFF,  R.  The  grand  jury  of  the  county  of  New  York,  returning 
to  court,  presents  the  following  resolutions : 

"Resolved,  that  the  foreman  be  Instructed  to  appear  befwe  the  Honorable 
John  W.  Gofr,  Recorder,  and  request  of  him  the  Instructions  of  the  court  as 
to  the  rights  and  privileges  of  the  grand  jury  and  of  Charles  W.  Morse,  a 
witness  summoned  and  sworn  before  them  on  the  19th  day  of  February,  1904, 
and  that,  for  the  Information  of  the  recorder,  a  transcript  of  the  testimony 
given  by  said  Charles  W.  Morse  shall  be  submitted  with  said  request" 

In  response  to  this  request,  and  in  so  far  as  may  be  pertinent  to  it, 
I  advise  the  gfrand  jury  of  their  powers  and  limitations,  and  of  the 
obligations  and  privileges  of  a  witness  summoned  or  appearing  be- 
fore them: 

First  The  grand  jury  have  power,  and  it  is  tiieir  duty,  to  inquire 
into  all  crimes  committed  or  triable  in  the  county.  Except  in  special 
cases  specified  by  law,  their  power  to  inquire  is  limited  to  crimes  com- 
mitted or  triable  in  the  county.  In  order  for  them  to  exercise  that 
power,  it  must  be  made  to  appear  by  complaint  or  information  or 
knowledge  acquired  that  there  is  reason  to  believe  that  a  crime  has 
been  committed.  They  have  not  the  power  to  institute  or  prosecute 
an  inquiry  on  chance  or  speculation  that  some  crime  may  be  discov- 
ered. .Such  an  inquisition,  based  upon  mere  suspicion,  would  be 
odious  and  oppressive,  and  would  not  be  tolerated  by  our  laws. 


Y  2.  See  Grand  Jury,  vol.  24,  Cent  Dig.  t  75. 
87N.T.S.— 46 
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There  must  be  reason  to  believe  that  a  crime  of  a  specific  character 
has  been  committed  by  a  particular  person,  whose  name  may  be  either 
known  or  unknown  to  the  grand  jury. 

Second.  When  they  have  reason  to  believe  that  a  crime  has  been 
committed,  they  have  the  power  to  summon  and  compel  the  attend- 
ance of  any  witness  and  examine  him  upon  all  matters  that  are  rele- 
vant and  material  to  the  subject  of  inquiry.  They  have  not  the 
power  to  summon  a  witness  and  examine  him  upon  matters  that  are 
wholly  unconnected  with  or  unrelated  to  the  subject  of  inquiry.  The 
process  of  the  grand  jury  can  be  used  only  for  the  purpose  of  aiding 
a  lawful  inquiry,  and  it  must  not  be  used  for  the  purpose  of  oppres- 
sion or  harassment. 
A  Third.  In  the  investigation  of  a  criminal  charge,  the  grand  jury 
is  not  bound  to  hear  evidence  for  the  accused,  but,  if  they  have  reason 
to  believe  that  evidence  other  than  that  already  before  them  will  ex- 
plain away  the  charge,  they  should  order  such  evidence  produced. 
For  that  purpose  they  may  hear  the  evidence  of  the  person  accused, 
but  his  appearance  before  them  must  be  voluntary  and  not  under 
the  coercion  of  a  subpoena.  If  he  so  appears,  and  before  he  is  sworn, 
he  must  be  informed  by  the  foreman  of  the  nature  of  the  charge 
against  him,  and  that,  if  he  wishes  to  be  sworn  and  make  a  statement, 
or  answer  questions  in  relation  to  that  charge,  he  is  at  liberty  to  do  so, 
but  if  he  does  do  so,  and  an  indictment  should  be  found,  any  state- 
ment that  he  may  make  or  any  answers  that  he  may  g^ve  may  be  used 
as  evidence  against  him  upon  his  trial.  The  privilege  of  permitting 
an  accused  person  to  appear  before  the  grand  jury  should  be  ac- 
corded very  sparingly,  and,  when  accorded,  should  be  surrounded 
with  the  utmost  care  and  caution.    If  that  be  not  done,  an  indictment 

V  found  is  liable  to  be  set  aside  by  the  court. 

^.i^Tourth.  A  witness  summoned  is  bound  to  appear  and  answer  all 
Questions  that  are  relevant  and  material  to  the  subject  under  investi- 
gation. If  he  refuses  to  be  sworn  or  to  answer  such  questions,  he  is 
liable  to  be  adjudged  guilty  of  a  criminal  contempt.  The  grand  jurj", 
being  an  adjunct  of  the  court,  is  considered  a  part  thereof,  and  a  con- 
tempt committed  in  its  presence  is  constructively  committed  in  the 
presence  of  the  courtj  There  are,  however,  contingencies  in  which  a 
witness  may  be  justified  in  refusing  to  answer  certain  questions.  In 
such  case  the  refusal  must  rest  upon  the  claim  of  privilege  by  the 
witness,  conferred  upon  him  by  the  fundamental  law  that  "no  person 
shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self." This  privilege  belongs  exclusively  to  the  witness  himself.  He 
may  waive  it,  at  his  election,  and  answer  all  questions,  or  he  may 
claim  it;  and,  if  he  does,  it  affords  him  complete  protection.  The 
contingency  that  will  justify  the  exercise  of  this  privilege  is  where  a 
question  is  asked  the  witness,  the  answer  to  which  may  tend  to  con- 
vict him  of  a  crime.  If  a  witness  bases  his  refusal  to  answer  upon 
this  ground,  he  must  so  state,  and  he  cannot  be  then  questioned  fur- 
ther as  to  why  or  how  such  result  could  inure.  Chief  Justice  Mar- 
shall, in  the  trial  of  Aaron  Burr,  said : 

"If  the  question  b«  of  anch  a  description  that  an  answer  to  It  may  or  ina> 
not  criminate  the  witness,  according  to  the  purport  of  the  answer,  it  most  rest 
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with  himself,  who  alone  can  tell  what  It  should  *e,  to  answer  the  question 
or  not.  If  in  snch  a  case  he  may  say  upon  bis  oath  that  his  answer  woold 
criminate  himself,  the  court  can  demand  no  testimony  of  that  fact" 

This  beneficent  provision  of  law  is  designed  to  protect  even  a  gfuilty 
man  from  being  harrassed,  coerced,  or  tortured  by  questions,"  the 
answers  to  which  might  subject  him  to  pains  or  penalties,  prosecu- 
tion or  conviction  for  crime.  But  this  daim  of  privilege  of  refusal 
to  answer  must  be  made  by  the  witness  in  good  faith,  and  in  the  hon- 
est belief,  under  oath,  that  an  answer  would  tend  to  incriminate  him. 
It  cannot  be  used  as  a  device  for  the  purpose  of  obstructing  the  due 
administration  of  the  criminal  law  by  shielding  others,  or  for  a  sen- 
timental or  chivalrous  reason,  based  on  love  or  friendship,  or  from 
an  apprehension  of  hatred  or  ill  will.  It  can  be  used  only  as  a  safe- 
guard by  and  for  .the  witness  himself,  and  for  no  other  purpose. 
Therefore  care  should  be  taken  that  the  question  asked  be  free  from 
ambiguity,  and  so  plain  as  to  call  either  for  a  direct  answer,  or  a  re- 
fusal to  answer  on  the  ground  that  it  might  tend  to  convict  him  of 
a  crime.  And  it  should  be  macie  to  appear  from  the  whole  examina- 
tion and  surrounding  circumstances  that  the  question  was  relevant 
and  material  to  the  subject  of  inquiry ;  otherwise  the  court,  in  whose 
immediate  presence  and  hearing  the  examination  did  not  take  place, 
would  be  unable  to  determine  whether  the  witness  had  properly  or 
improperly  claimed  his  privilege. 

Fifth.  When  a  grand  jury  finds  a  bill  of  indictment,  and  it  is  pre- 
sented to  the  court,  they  have  no  further  jurisdiction  of  its  subject- 
matter,  so  far  as  the  person  or  persons  therein  accused  of  crime  are 
concerned,  except  by  way  of  a  superseding  indictment  for  the  pur- 
pose of  supplying  some  omission,  or  of  remedying  some  defect  in 
the  previous  indictment.  They  cannot  institute  a  new  and  inde- 
pendent inquiry  for  the  purpose  of  eliciting  additional  testimony  to 
supplement  or  strengthen  the  testimony  on  which  the  indictment 
was  found,  or  to  aid  the  prosecutor  in  the  trial  of  the  case. 

By  applying  these  rules  to  the  examination  which  you  have  cer- 
tified to  me,  it  can  be  ascertained  whether  the  grand  jury  was  within 
its  power  in  questioning  the  witness,  and  whether  the  witness  prop- 
erly or  improperly  exercised  his  privilege. 

TThe  examination  is  entitled  as  follows: 

"Charles  W.  Morse,  having  been  duly  called  and  sworn  as  a  witness  before 
tbe  grand  Jury  In  the  case  of  the  people  of  the  state  of  New  York  against 
John  Doe,  testified  as  follows." 

The  foreman  then  said: 

"I  would  like  to  make  this  statement  to  you  on  behalf  of  the  grand  Jury: 
It  is  my  duty  to  Inform  you,  before  you  give  any  testimony  here,  that  anything 
you  may  state  to  this  grand  jury  may  be  used  against  you  at  some  future  time, 
and  that  yon  are  therefore  not  under  any  compulsion  to  answer  any  questions 
tbat  may  lead  to  incriminate  you." 

■^  It  is  a  matter  of  common  knowledge  that  the  name  John  Doe  is 
fictitious,  and  that  it  is  used  in  judicial  proceedings  to  represent  or 
indicate  a  person  whose  true  name  is  unknown.  It  may  be  inferred 
that  a  proceeding  before  the  grand  jury,  between  the  people  and 
this  unknown  person,  was  m  its  nature  a  criminal  proceeding,  but 
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there  is  nothing  to  show  that  any  complaint,  information,  or  charge 
had  been  made  to  the  grand  jury  that  a  specified  crime  had  been  cran- 
mitted  in  this  county  by  a  known  or  an  unknown  person.  This  omis- 
sion is  very  important,  in  determining  whether  the  questions  asked 
and  refused  to  be  answered  were  relevant  and  material  to  the  subject 
of  inquiry,  and  consequently  whether  the  grand  jury  had  the  right  to 
ask  those  questions.  If  the  court,  from  the  record  of  the  proceed- 
ings before  it,  canliot  say  what  the  subject  of  inquiry  was,  it  cannot 
determine  whether  the  questions  were  relevant  or  material.  And  the 
caution  gjven  by  the  foreman  to  Morse  rather  obscures  than  clari- 
fies the  situation.  He  is  told,  after  having  been  duly  called  and 
sworn  as  a  witness,  "that  anything  you  may  state  may  be  used  against 
you  at  some  future  time."  Was  Morse  the  John  Doe?  If  he  was, 
the  manner  of  his  being  called  and  sworn  and  examined  would  ren- 
der nugatory  an  indictment  found  against  him.  If  he  was  not  the 
John  Doe,  but  was  simply  a  witness,  the  caution  administered  was 
calculated  to  induce  in  him  the  belief  that  he  was  under  suspicion. 
He  was  there  either  as  an  accused  person  or  as  a  witness.  If  as  an 
accused  person,  he  had  the  absolute  nght  to  refuse  to  answer  any 
and  all  questions.  If  as  a  witness,  with  the  caution  that  whatever 
he  might  say  might  be  used  against  him,  he  had  a  legal  right  to  re- 
fuse to  say  anything  that  he  believed  could  be  used  against  him.  A 
witness  should  be  free  to  give  his  testimony  untrammeled  by  fear 
or  by  threats  of  consequences,  v 

The  interrogatories  to  the  witness  on  the  examination  may  be 
grouped  under  three  heads :  Questions  relating  to  transactions  be- 
tween him  and  the  assistant  district  attorney  who  conducted  the  ex- 
amination ;  questions  regarding  his  marital  relations ;  and  questions 
as  to  his  knowledge  of  certain  individuals,  and  as  to  the  whereabouts 
of  others.  Not  knowing  the  subject  of  inquiry,  it  is  impossible  to 
say  what  relevancy  or  materiality  these  questions  had  to  any  inquiry 
or  to  each  other ;  and,  reading  them  as  they  are  set  forth,  the  court 
cannot  say,  as  matter  of  law,  that  they  refer  to  the  commission  of  any 
crime. 

Toward  the  close  of  the  examination,  this  question  was  put  to  the 
witness : 

"Q.  Now,  Mr.  Morse,  the  grand  Jury  of  this  coonV'  bare  Indicted  Charles 
F.  Dodge  for  the  crime  of  perjury,  committed  upon  a  motion  In  the  Supreme 
Court,  by  which  he  succeeded  In  vacating  a  judgment  of  divorce  obtained  by 
his  wife  in  1888 ;  his  wife  having  snbsequentiy  and  in  the  utmost  good  faith 
married  you.  The  grand  jury  seek  further  light  and  further  evidence,  by 
which,  when  Charles  F.  Dodge  is  returned  into  this  state  under  the  warrant 
of  the  Oovernor,  he  may  he  duly  convicted  of  that  crime  against  the  state, 
and  of  that  wrong  to  yon  and  to  the  woman  whom  yon  have  every  right  to 
suppose  was  your  lawful  wife.  Do  you  decline  to  give  the  grand  Jury  any 
information  that  is  in  your  possession  upon  that  subject-matter?  A.  I  decline 
to  answer  any  of  your  questions  on  the  ground  that  It  may  tend  to  incriminate 
me." 

It  is  manifest  that  the  purpose  of  this  question  was  to  obtain  or 
procure  from  the  witness  information  which  would  aid  in  the  trial 
and  conviction  of  Dodge.  That  is  a  laudable  purpose,  in  which  everj- 
good  citizen  should  unite,  for  the  district  attorney  to  zealously  adopt 
every  fair  and  legal  method  to  discover  and  present  evidence  suffi- 
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cient  to  convict  a  man  of  the  heinous  crime  against  the  administration 
of  justice  which  Dodge  is  charged  with  having  committed.  But  the 
methods  used  must  be  fair  and  legal.  They  must  not  be  coercive  or 
inquisitorial,  and  a  tribunal  established  or  a  procedure  designed  by 
law  for  one  purpose  cannot  be  perverted  to  another  purpose,  even 
though  the  latter  be  meritorious.  It  is  better  that  Dodge,  if  guilty, 
should  go  unpunished,  than  that  the  powers  of  the  grand  jury  should 
be  invoked  for  an  unlawful  purpose.  If  the  witness  Morse  has  knowl- 
edge of  evidentiary  matters  connected  with  that  charge  of  perjury,  it 
rests  with  his  own  ethical  or  moral  perceptions  of  what  is  right  wheth- 
er he  will  voluntarily  disclose  them  to  the  district  attorney;  but  he  ' 
cannot  be  taken  before  the  grand  jury,  under  the  guise  of  a  wifness, 
and  compelled  to  furnish  information  which  may  aid  the  district  at- 
torney in  the  prosecution  of  an  indictment  already  found. 

Except  as  I  have  pointed  out,  this  grand  jury  had  no  jurisdiction 
of  any  matter  connected  with  that  indictment;  and  it  follows  that 
they  had  no  power  to  issue  process  and  compel  the  attendance  of  the 
witness  Morse  for  the  purpose  indicated  by  this  question,  and  wheth- 
er he  properly  or  improperly  claimed  his  privilege  becomes  of  no 
consequence. 

From  the  principles  which  I  have  stated,  and  that  are  applicable  to 
your  inquiry  of  the  court,  and  from  the  conclusions  which  I  have 
drawn  on  reading  the  examination  in  the  light  of  those  principles,  I 
advise  you  that  you  cannot  lawfully  continue  the  examination  of  the 
witness  Morse  under  existing  conditions,  and  he  must  be  discharged 
from  further  attendance  under  the  present  subpoena. 

Should  the  district  attorney  advise  the  grand  jury  to  institute  an 
inquiry  into  any  crime  committed  or  triable  in  this  county  as  the  law 
directs,  and  Charles  W.  Morse  is  required  to  appear  before  them  as  a   . 
witness,  there  is  no  legal  obstacle  to  a  subpoena  being  issued,  com- 
pelling his  attendance. 

Ordered  accordingly. 

m  Misc.  Rep.  639.)  ===== 

In  re  SMITH'S  ESTATB. 
(Snrrogate's  Court,  Cattaraugus  County.    Febrnary,  1904.) 

X  Bkncfit  Societizs— Death  Cebtiticates— Beneficiabiss. 

Laws  1892,  p.  2018,  c.  690,  art  7,  §  233,  relates  to  tbe  Incorporation  of 
benefit  fraternities.  Section  238  provides  that  moneys  paid  by  any  such 
BOdety  shall  be  exempt  from  execution,  and  shall  not  be  appropriated  to 
tbe  debt  of  any  member.  Tbe  constitution  of  a  benefit  order  Incorporated 
vDder  Bncb  act  established  a  class  to  whom  the  death  benefit  might  be 
made  payable,  and  required  the  certificate  to  designate  a  member  of  such 
class  as  a  beneficiary.  Held,  that  a  designation  in  the  certificate,  "Pay- 
able to  Estate,"  is  not  a  legal  designation  of  a  beneficiary,  so  that  the 
death  benefit  does  not  become  a  part  of  the  estate  of  the  deceased  mem- 
ber, and  liable  for  bis  debts,  but  passes  to  the  person  who  would  take  his 
personalty  under  tbe  statute  of  distribution. 

2.  Same— Designation  bt  Wiix. 

Where  neither  the  statute,  constitution,  nor  by-laws  of  a  benefit  order 
in  force  at  tbe  time  testator  became  a  member,  and  at  the  time  of  his 
death,  authorize  a  designation  of  a  beneficiary  by  will,  a  designation  of 
that  character  is  insufficient 

'  2.  See  Insurance,  toL  28,  Cent  Dig.  {  1941. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Estate  of  Simon 
Smith.    Decree  of  distribution  rendered. 

Ward  J.  Wilbur  (A.  B.  Ottoway,  of  counsel),  for  petitioner. 
Congdon  &  Congdon,  for  special  guardian. 

DAVIE,  S.  Simon  Smith,  late  of  the  town  of  Persia,  county  of 
Cattaraugus  and  state  of  New  York,  died  October  2i,  1902,  leaving, 
him  surviving,  no  widow,  but  leaving  two  sons,  three  daughters,  and 
one  grandson,  Simon  Irish,  the  only  child  of  a  deceased  daughter; 
they  being  his  only  next  of  kin.  Letters  of  administration  were 
granted  by  the  Surrogate's  Court  of  the  county  of  Cattaraugus  to 
Jose'ph  H.  Smith,  December  13,  1902.  Simon  J.  Smith,  another  son 
of  the  decedent,  died  February  2,  1902,  leaving  no  widow  or  descend- 
ants, but  leaving  a  last  will  and  testament,  bearing  date  February 
2,  1902,  and  admitted  to  probate  March  26th  of  the  same  year.  No 
executor  was  designated  by  the  terms  of  the  will,  and  soon  after  its 
probate  letters  of  administration  with  the  will  annexed  were  issued 
thereon  to  Joseph  H.  Smith,  who  is  still  acting  as  such  administra- 
tor, and  no  judicial  settlement  of  his  accounts  has  ever  been  had. 
The  disposing  part  of  such  will  is  as  follows : 

"I  am  insured  in  tbe  JEtna  $5,000,  Travellers  $3,000,  Select  Knights  $2,000, 
Empire  Degree  of  Honor  $1,000.  I  owe  Mrs.  Bilisborougb  In  the  neighbor- 
hood of  $3,000.  I  want  her  to  have  $3,000  and  then  I  want  her  to  hare  an 
equal  share  with  my  brothers  &  sisters,  after  all  debts  are  paid." 

The  issue  raised  by  the  objections  filed  herein  relate  exclusively 
to  the  proceeds  of  the  insurance  of  $2,000  in  the  Select  Knights,  re- 
ferred to  in  such  will.  The  Order  of  Select  Knights,  mentioned  in 
said  will,  was  organized  under  the  laws  of  the  state  of  New  York, 
and  pursuant  to  the  provisions  of  article  7  of  the  insurance  laws 
(Laws  1892,  p.  2018,  c.  690) ;  its  certificate  of  reincorporation  being 
dated  February  24,  1894,  and  approved  by  the  Attorney  General 
June  22,  1894,  and  thereupon  filed  in  the  office  of  the  Superintend- 
ent of  Insurance  as  required  by  such  statute.  Such  certificate  of  re- 
incorporation contains  the  following  provisions : 

"The  Order  of  Select  Knights;  a  Mutual  Beneficiary  Fraternity,  duly  In- 
corporated under  tbe  laws  of  the  State  of  New  York,  A.  D.,  1879,  desiring  to 
re-incorporate  under  tbe  provisions  of  Article  Seven  of  the  Insurance  Law, 
do  hereby  certify  and  declare  pursuant  to  a  resolution  of  tbe  Grand  L^on 
of  Select  Knights  duly  adopted  in  regular  session  held  on  tbe  12tta  day  of 
September,  1893,  as  follows." 

Then  follows  in  such  certificate  the  name  of  the  corporation,  a 
statement  of  the  mode  in  which  its  corporate  powers  were  to  be 
exercised,  the  names  and  official  title  of  its  officers,  and  the  place 
where  its  office  was  then  located,  and  such  other  general  statements 
and  details  as  were  required  by  the  statute  under  which  the  said 
order  was  reincorporated.  Such  certificate  of  reincorporation  con- 
tains no  provisions  in  regard  to  the  designation  of  beneficiaries  in 
the  certificates  issued  to  members  of  such  order. 

The  constitution  and  by-laws  of  the  Order  of  Select  Knights  were 
revised  in  the  year  1899,  and,  as  so  revised,  were  in  full  force  and 
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effect  at  the  time  of  the  death  of  Simon  J,  Smith.    Article  3  of  such 
constitution  is  as  follows : 

"Objects  of  the  Order. 

"Section  1.  To  unite  fraternally  and  beneficially  periBons  of  sound  bodily 
health  and  good  moral  character,  who  are  socially  acceptable  and  between 
eighteen  and  fifty  years  of  age. 

"Sec.  2.  To  give  moral  and  material  aid  to  Its  members  and  those  dependent 
upon  them. 

"Sec.  3.  To  educate  Itg  members  socially,  morally  and  Intellectually.  To 
create  a  fund  for  the  relief  of  sick  and  dlsti-essed  members,  and  to  care  for 
the  living  and  bury  the  dead. 

"Sec.  4.  To  establish  a  benefit  fund  or  funds  from  which,  on  satisfactory 
evidence  of  the  death  of  a  member  of  the  order,  who  has  complied  with  all 
its  lawful  requirements,  a  sum,  not  exceeding  two  thousand  dollars  ($2,000), 
shall  be  paid  to  the  widow,  widower,  children,  dependent  mother,  father, 
sister  or  brother,  or  other  relative  of  a  member,  as  shall  be  directed;  and 
from  which  fund  shall  be  paid  all  lust  claims  for  total  and  permanent  disa- 
bility, as  the  beneficiary  laws  shall  provide. 

"Sec.  5.  To  establish  a  fund  or  funds  to  pay  such  sick  or  funeral  benefits 
as  the  laws  may  provide." 

Section  ^"j  of  article  14  of  the  constitution,  containing  the  benefi- 
ciary laws  of  the  order,  is  as  follows : 

"Each  person  applying  for  membership  must  make  an  application  In  writ- 
ing therefor,  and  be  examined  by  the  subordinate  medical  examiner,  whose 
certificate  should  be  attached  thereto.  He  or  she  shall  also  make  an  appli- 
cation In  writing,  for  the  rights,  privileges  and  benefits  of  the  order,  which 
shall  be  attested  by  the  recorder  of  the  legion  or  secretary  of  the  auxiliary, 
with  the  seal  attached.  Such  application  shall  constitute  part  of  the  con- 
tract of  each  member  with  the  order,  and  If  the  applicant  shall  willfully 
make  any  erroneous  statement  therein,  or  shall  intentionally  conceal  or  omit 
to  disclose  any  fact  material  thereto,  his  or  her  beneficiary  certificate  shall 
be  void.  And  such  application  shall  contain  the  name  or  names  of  the  payee 
or  payees,  who  shall  In  every  instance  be  one  or  more  members  of  his  or  her 
family,  or  some  one  related  to  him  or  her  by  blood,  or  who  shall  be  dependent 
uix>n  him  or  her,  or  an  affianced  wife. 

"If  a  candidate  or  member  declares  on  oath  that  he  or  she  has  no  Individ- 
ual of  the  classes  required  by  this  section,  to  whom  such  beneficiary  certifi- 
cate may  be  made  payable  in  the  event  of  his  or  her  death,  then  and  only 
under  such  circumstances  may  a  member  so  situated  be  permitted  to  name 
any  person  or  persons  or  legions  as  beneficiary,  and  an  atHdavit  shall  be  at- 
tached to  the  application  for  beneficiary  or  change  of  beneficiary,  as  the  case 
may  be." 

Section  28  of  article  14  of  the  constitution  provides  as  follows : 

"If  one  or  more  of  the  beneficiaries  shall  die  during  the  lifetime  of  the 
member,  the  surviving  beneficiary  or  beneficiaries  shall  be  entitled  to  the 
benefit  equally,  unless  otherwise  provided  In  the  beneficiary  certificate,  and 
If  all  the  beneficiaries  shall  die  during  the  lifetime  of  the  member,  and  he 
or  she  shall  have  made  no  other  direction,  the  benefit  shall  be  paid  to  the 
widower  or  widow  if  living,  at  the  time  "of  his  or  her  death.  If  no  widower 
or  widow  survives,  then  the  benefit  shall  be  paid,  share  and  share  alike,  to 
his  or  her  children,  and  If  any  or  all  of  said  children  be  dead,  then  to  the 
grandchildren  living  at  time  of  the  death  of  a  member  to  take  the  share  to 
vrblcb  their  deceased  parents  would  be  entitled  if  living ;  if  there  be  no  chil- 
dren, nor  grandchildren  of  the  deceased  member,  living  at  the  time  of  his 
or  lier  death,  then  the  said  benefit  shall  be  paid  to  the  mother.  If  living,  and 
if  sbe  be  dead,  then  to  the  father,  If  living,  and  If  he  Is  dead  then  said  benefit 
stiall  be  paid,  share  and  share  alike,  to  his  or  her  brothers  and  sisters,  the 
children  of  any  deceased  brother  or  sister  living  at  the  time  of  the  death  of 
the  member,  to  take  the  share  to  which  their  deceased  parents  would  be  en- 
titled If  living;   If  there  be  no  brothers  or  sisters  of  ttie  deceased  member 
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lirlns  at  the  time  of  the  death  of  the  deceased  member,  then  said  benefit  shall 
be  paid  to  children  of  any  deceased  nephew  or  niece,  living  at  the  time  of  the 
death  of  the  member,  to  take  the  share  to  which  their  deceased  parents  would 
be  entitled.  If  living;  and  should  there  be  none  living  at  the  death  of  the 
member  entitled  to  said  benefit  under  the  provisions  hereof,  then  the  same 
shall  revert  to  the  beneficiary  ftind  of  the  grand  legion  In  which  case  the 
grand  legion  shall  defray  the  funeral  expenses  of  tiie  deceased  member,  which 
shall  not  exceed  the  sum  of  $2S0."  I 

Section  30  of  article  14  of  the  constitation  is  as  follows : 
"A  member  In  good  standing  may,  at  any  time,  surrender  his  or  her  bene- 
ficiary certificate,  and  a  new  cert^O^te  shall  tlien  be  Issued,  payable  to  such 
person  or  persons  as  the  members  may  direct,  upon  the  paymoit  of  the  fee 
of  one  dollar." 

Section  5  of  article  2  of  such  constitution  is  as  follows: 
"No  grand  legion  ofiScer,  subordinate  legion  or  auxiliary  or  any  oflScer  or 
member  thereof,  shall  possess  any  power  or  authority  whatsoever  to  waive  any 
provision  of  this  constitution  under  any  circumstances  whatever." 

Under  date  of  November  21,  1901,  Simon  J.  Smith  made  an  ap- 
plication for  membership  in  said  order  of  Select  Knights,  Grand 
Legion  No.  75,  located  at  Gowanda,  N.^  Y.,  and  such  application  con- 
tains the  following: 

"(7)  I  direct  that  the  beneficiary  certificate  which  may  be  issued  to  me  in 

pursuance  of  this  application,  recite  as  beneficiary  the  following  named,  and 
to  each  the  amount  designated,  and  whose  relationship  to  me  I  citify  to  be 
as  stated,  viz. : 

Amount  Payable  to 

$2,000.00  Estate." 

That  such  application  contains  the  further  statement  signed  by 
Simon  J.  Smith,  under  date  of  December  5,  1901 : 

"I  further  agree  that  the  foregoing  answers  and  statements  together  with 
the  preceding  declaration  shall  form  the  basis  of  the  contract  between  me 
and  the  Order  of  Select  Knights,  and  are  offered  by  me  as  a  consideration 
for  the  contract  applied  for  and  are  hereby  made  a  part  of  any  bmeflclary 
certificate  that  may  be  Issued  on  this  application,  and  shall  be  deemed  and 
taken  as  a  part  of  such  certificate,  and  this  application  may  be  referred  to 
In  said  beneficiary  certificate  as  the  basis  therein  and  they  shall  be  construed 
together  as  one  entire  contract" 

Pursuant  to  such  application  the  Grand  Legion,  Order  of  Select 
Knights,  issued  and  delivered  to  Simon  J.  Smith  a  certificate  of  mem- 
bership in  such  order  bearing  date  December  23,  1901,  being  certifi- 
cate No.  10,136,  signed  by  W.  H.  Snider,  grand  commander,  and 
George  K.  Staples,  grand  recorder,  the  same  being  duly  counter- 
signed under  the  corporate  seal  of  the  order,  and  by  the  terms  of 
which  certificate  it  was  provided : 

"That  Simon  3.  Smith,  a  member  of  Grand  Legion  No.  7S,  of  said  Order, 
located  at  Gowanda  in  the  Stkte  of  New  Tork,  is  entitled  to  all  the  rights 
and  privileges  of  membership  in  the  Order  of  Select  Knights  and  to  participate 
in  the  beneficiary  fund  of  said  Order  to  the  amount  of  one  assessment  bat 
not  exceeding  the  sum  of  two  thousand  dollars  (12.000.00),  which  sum  shall 
be  paid  to  his  estate  upon  satisfactory  proof  of  death  and  surrender  of  this 
certificate,  provided  the  Insured  shall  have  in  every  particular  complied  with 
all  the  rules  and  regulations  of  this  Ordw." 

Such  certificate  also  contains  the  farther  provision : 
"3rd.  It  Is  hereby  expressly  understood  and  agreed  that  the  application 
for  membership,  medical  examiner's  report  and  answers  therein,  the  constl- 
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tntlon,  laws,  and  b7-law8,  and  enactments  of  the  Grand  Legion,  constltate 
a  part  of  thla  contract" 

Simon  J.  Smith  was  a  member  of  said  order  in  good  standing  at 
the  time,  of  his  death.  Directly  after  his  decease,  due  proof  thereof 
was  prepared  and  delivered  to  the  order,  and,  after  the  appointment 
of  the  petitioner  herein,  Joseph  H.  Smith,  as  administrator  of  the 
estate  of  Simon  Smith,  and  as  administrator  with  the  will  annexed 
of  the  estate  of  Simon  J.  Smith,  such  order  paid  to  him  the  amount 
of  said  certificate,  to  wit,  the  sum  of  $2,000,  on  the  13th  day  of 
December,  1902,  taking  a  receipt  therefor  in  his  representative  ca- 
pacity as  administrator  of  both  of  the  said  estates,  as  above  stated. 
On  the  receipt  of  said  moneys,  the  administrator,  Joseph  H.  Smith, 
assumed  to  retain  the  same  as  a  part  of  the  estate  of  Simon  J.  Smith, 
deceased. 

These  are  the  material  facts  relating  to  the  issue  involved  in  this 
accounting,  and  the  sole  question  to  be  determined  is  as  to  whether 
the  $2/xx),  proceeds  of  the  certificate  issued  to  Simon  J.  Smith,  con- 
stitute a  part  of  his  general  estate,  subject  to  his  right  of  disposing  of 
the  same  by  will,  or  whether  such  funds  belonged  to  the  father, 
Simon  Smith,  as  the  sole  next  of  kin  of  the  said  Simon  J.  Smith.  In 
other  words,  the  issue  relates  to  the  legal  interpretation  of  that  por- 
tion of  the  certificate  which  designates  the  beneficiary  as  "his  es- 
tate." If  such  words  were  legitimately  used  in  the  application  and 
certificate  with  their  usual  and  commonly  accepted  meaning,  and  re- 
ferred to  the  entire  fund  or  property  left  by  the  decedent  at  the  time 
of  his  death,  then  the  proceeds  of  this  certificate  would  constitute  a 
portion  of  the  personal  estate  of  Simon  J.  Smith,  and  be  subject  to 
his  testamentary  disposition;  but  the  actual  contract  existing  be- 
tween this  decedent  and  the  Order  of  Select  Knights  must  be  ascer- 
tained by  reference  not  only  to  the  beneficiary  certificate  itself,  but 
also  to  the  statute  under  which  the  order  derives  its  corporate  exist- 
ence, its  certificate  of  incorporation,  constitution,  and  by-laws,  and 
the  application  upon  which  such  certificate  was  issued.  This  order 
was  incorporated  under  the  provisions  of  article  7  of  the  insurance 
law  (Laws  1892,  p.  2018,  c.  690).  Section  233  of  that  statute  de- 
clares all  orders  incorporated  under  its  provisions  to  be  "mutual 
benefit  fraternities,  and  exempt  from  the  provisions  of  the  other  in- 
surance laws  of  the  state,  and  shall  be  subject  only  to  the  provisions 
of  this  article  and  such  provisions  of  article  one  of  this  chapter  as 
may  be  especially  applicable  thereto."  Section  238  of  the  same  stat- 
ute provides  that  all  money  paid  by  any  such  society  shall  be  ex- 
empt from  execution,  and  shall  not  be  taken,  seized,  or  appropriated 
by  any  legal  or  equitable  process  to  pay  any  debt  or  liability  of  a 
member  or  beneficiary.  While  this  act  does  not  specifically  des- 
ignate who  may  become  beneficiaries  in  the  certificates  issued  by 
such  orders,  it  delegates  to  the  orders  themselves  the  power  of  mak- 
ing constitutions  and  by-laws,  not  inconsistent  with  law,  regulating 
the  selection  of  beneficiaries.  The  Order  of  Select  Knights  has  duly 
adopted  a  constitution  which  specifically  provides  to  whom  the  death 
benefit  may  be  made  payable,  viz.,  "The  widow,  widower,  children, 
dependent  mother,  father,  sister  or  brother,  or  other  relative  of  a 
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member."    This  provision  of  the  constitution,  under  the  authority 
delegated  by  the  statute,  becomes  as  operative  and  binding  as  if 
contained  in  the  statute  itself.    While  the  obligation  of  the  order  is 
to  afford  to  its  members  relief  during  their  lifetime  in  sickness  and 
distress,  it  contracts  to  pay  the  death  benefit  only  to  a  competent 
beneficiary;   that  is,  to  some  person  of  the  class  designated.     No 
grand  legion  officer,  subordinate  legion,  or  auxiliary,  or  any  officer 
thereof,  has  the  power  to  vary  the  contract  in  this  particular.    In 
fact,  they  are  absolutely  prohibited  from  doing  so  by  the  express 
terms  of  the  constitution.    Const,  art.  2,  §  5.    Section  27  of  the  con- 
stitution provides  that  a  member,  in  his  application,  shall  designate 
his  beneficiary,  "who  shall  be,  in  every  instance,  one  or  more  mem- 
bers of  his  family  or  some  one  related  to  him  by  blood,  or  v.-ho  shall 
be  dependent  upon  him  or  an  affianced  wife."    Such  designation,  in 
order  to  be  operative,  must  be  contained  in  the  application  for  mem- 
bership, or  in  a  written  designation  made  by  the  member,  in  his 
lifetime,  of  some  person  competent  to  be  a  beneficiary  under  the  rules 
of  the  order.    Hellenberg  v.  I.  O.  of  B.  B.,  94  N.  Y.  580;   Fink  v. 
Fink,  171  N.  Y.  618,  64  N.  E.  506;  Thomas  v.  Thomas,  131  N.  Y. 
205,  30  N.  E.  61,  27  Am.  St.  Rep.  582.    A  marked  distinction  exists 
between  the  funds  to  be  derived  under  a  beneficiary  certificate  is- 
sued by  such  an  order  and  the  proceeds  of  ordinary  life  insurance. 
The  fund  provided  in  this  case  is  a  benefit,  and  not  insurance.    Gund- 
lach  V.  Germ.  Ins.  Co.,  4  Hun,  339-341 ;  Ballou  v.  Gile,  50  Wis.  614, 
7  N.  W.  561;  Durian  v.  Central  Verein,  7  Daly,  168;  M.  M.  B.  Co. 
V.  Clendinen,  44  Md.  429,  22  Am.  Rep.  52;  Arthur  v.  Odd  Fellows 
Ben.  Ass'n,  29  Ohio  St.  557;   Greeno  v.  Greeno,  23  Hun,  478-482; 
Kentucky  M.  M.  L.  I.  Co.  v.  Miller's  Adm'r,  13  Bush,  489.    The  tes- 
tamentary disposition  sought  to  be  made  by  the  testator  of  the  pro- 
ceeds of  this  certificate  does  not  constitute  a  legal  designation  of  a 
beneficiary.     Neither  the  statute,  constitution,  nor  by-laws  of  this 
order  in  force  at  the  time  the  testator  became  a  member,  and  at 
the  time  of  his  death,  authorize  a  designation  of  beneficiary,  or  dis- 
position of  the  proceeds  of  a  beneficiary  certificate  by  will.    Kun- 
kel  v.  Workman's  S.  &  D.  Benefit  Fund,  68  App.  Div.  385,  75  N. 
Y.  Supp.  i88.    It  is  entirely  apparent  that  the  general  purpose  and 
intent  of  the  statyte  under  which  this  order  was  organized,  supple- 
mented by  its  constitution  and  by-laws,  was  not  to  build  up  or  in- 
crease the  general  estate  of  the  member,  but  to  make  some  suitable 
provision  for  him  during  lifetime,  in  case  of  sickness  or  distress,  and 
then  provide  for  some  legal  and  proper  beneficiary  after  his  death. 
A  member  has  no  interest  in  or  power  over  the  benefit,  aside  from 
his  right  to  designate  or  make  a  change  of  beneficiary  in  conformity 
with  the  provisions  of  the  constitution  and  by-laws  of  the  order. 
Sulz  V.  M.  R.  F.  L.  Ass'n,  145  N.  Y.  563,  40  N.  E.  242,  28  L.  R.  A. 
379;  Bishop  v.  G.  L.  E.  O.  of  M.  A.,  112  N.  Y.  627,  20  N.  E.  562; 
Griswold  V.  Sawyer,  125  N.  Y.  411,  26  N.  E.  464.    It  must  therefore 
be  held  that  this  fund  does  not  constitute  a  part  of  the  general  es- 
tate of  the  testator,  to  the  extent  that  the  same  was  liable  for  his 
debts,  or  for  the  payment  of  bequests  under  his  will.    The  only  rea- 
sonable construction  that  can  be  placed  upon  the  term  "his  estate," 
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as  used  in  the  application  for  membership  and  the  certificate,  is  that 
the  member  and  the  order  designed  that  the  proceeds  of  this  cer- 
tificate should  go  to  such  person,  being  a  competent  beneficiary,  as 
would  take  his  personal  estate  under  the  statute  of  distributions. 
Janda  v.  Bohemian  Roman  Catholic  First  Central  Union,  71  App. 
Div.  150,  75  N.  Y.  Supp.  654. 

The  father  of  Simon  J.  Smith,  being  alive  at  the  time  of  the  latter's 
death,  was  his  sole  next  of  kin,  and,  as  such,  entitled  to  his  entire 
personal  estate,  under  the  statute  of  distributions;  and,  being  so 
entitled,  this  fund  constitutes  a  part  of  the  estate  of  Simon  Smith  in 
the  hands  of  his  administrator,  subject  to  disposition  among  his  next 
of  kin. 

Decreed  accordingly. 


(42  Misc.  Rep.  648.) 

In  re  BIEMANN'S  ESTATE. 

(Surrogate's  Ck>iirt,  Erie  County.    February,  1904) 

1.  TsANsnn  Tax— Devise  in  Libtj  of  Doweb. 

Where  a  legacy  Is  accepted  by  the  widow  in  lieu  of  dower.  It  is  taxable, 
It  being  an  election  by  tbe  widow  to  accept  the  provisions  of  the  will. 

In  the  matter  of  the  transfer  tax  on  the  estate  of  David  F.  Rie- 
tnann.  From  a  decree  assessing  the  tax,  Mary  E.  Riemann,  widow 
of  deceased,  appeals.    Affirmed. 

Godfrey  M.  Frohe,  for  Mary  E.  Riemann. 
Thomas  Penney,  for  State  Comptroller. 

MARCUS,  S.  This  is  an  appeal  from  the  decree  assessing  the 
tax  under  the  transfer  tax  law  (Laws  1896,  p.  795,  c.  908)  upon  a 
legacy  given  under  the  will  of  said  deceased  to  his  widow,  Mary  E. 
Riemann,  and  from  that  portion  of  the  order  and  determination  made 
by  the  surrogate  herein  fixing,  assessing,  and  determining  the  trans- 
fer tax  upon  the  property  transferred  to  the  appellant  under  and  by 
virtue  of  the  provisions  of  the  will  of  said  decedent;  and  brings  up 
for  review  the  sole  question  as  to  whether  a  legacy  made  in  lieu  of 
dower  is  a  taxable  transfer.  A  dower  right  is  an  interest  in  real 
estate  not  subject  to  a  tax  or  to  the  testator's -disposition,  and  is 
therefore  not  a  transfer  of  or  a  succession  to  property  of  her  hus- 
band. It  is  property  which  exists  inchoately  during  her  husband's 
lifetime,  and  passes  to  the  widow  regardless'  of  the  laws  governing 
the  disposition  of  the  property  of  a  decedent  by  will  or  under  the 
laws  applicable  to  intestacy.  It  is  therefore  argued  that  to  assess 
and  tax  against  her  the  property  accepted  by  the  widow  from  her 
husband  in  his  will  in  lieu  of  dower  would,  in  effect,  be  taxing  her 
dower  as  a  taxable  transfer.  It  is  further  urged  that  the  testamentary 
provisions  made  for  the  benefit  of  the  appellant,  having  been  made 
and  accepted  for  and  in  consideration  of  the  relinquishment  of  the 
appellant's  dower  in  the  lands  of  which  her  husband  died  seised, 
should  be  the  subject  of  taxation,  not  in  her  hands,  but  in  the  hands 
of  those  receiving  the  lands,  at  least  to  the  extent  of  the  value  of  the 
appellant's  dower  in  the  lands  at  the  time  of  her  husband's  death; 
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and  that  the  provisions  accepted  by  her  must  be  regarded  as  a  con- 
sideration for  the  sale  by  her  of  her  dower  rights;  and  the  imme- 
diate effect  of  the  testator's  action  in  making  this  provision  condi- 
tional upon  their  acceptance  in  lieu  of  the  appellant's  dower  would 
be  in  case  of  her  acceptance  of  the  provisions  forthwith  to  free  the 
lands  from  her  dower ;  that  to  the  extent  of  the  value  of  her  dower 
in  her  husband's  lands  the  widow  has  by  the  acceptance  of  the  testa- 
mentary provisions  made  for  her  benefit  merely  received  her  dower 
in  a  gross  sum,  and  to  that  extent  not  she,  but  those  getting  the 
lands,  have  succeeded  to  the  property  of  the  decedent. 

It  might  be  said  futther  that,  when  dower  has  been  relinquished, 
the  lands  passing  under  the  will  of  the  decedent  have  thereby  imme- 
diately, and  proportionately  to  that  extent,  enhanced  in  value,  and  it 
must  be  assumed  that  the  appraiser,  in  fixing  the  value  of  lands,  has 
taken  into  consideration  the  question  of  the  relinquishment  of  the 
widow's  dower  as  bearing  upon  the  value  of  the  lands  transferred  by 
the  deceased,  since  transfer  taxes  are  imposed  upon  the  clear  market 
value  of  the  lands  transferred.  What  the  market  value  of  the  prop- 
erty is  depends,  of  course,  not  alone  upon  its  location,  character,  and 
purpose,  but  also  on  matters  relating  to  the  owner's  title  and  to 
outstanding  interests,  liens,  and  incumbrances.  Therefore  the  clear 
market  value  of  the  land  is  certainly  greater  free  from  dower  than 
when  the  same  is  subject  to  it,  and  that  the  measure  of  right  subject 
to  taxation  in  the  hands  of  the  appellant  should  be  the  value  of  the 
testamentary  provisions  accepted  by  her  in  lieu  of  her  dower,  minus 
the  value  of  her  dower.  Along  such  lines  it  might  be  urged  that 
the  same  liberality  should  be  extended  to  widows  when  they  elect 
between  their  dower  and  a  legacy  that  is  extended  to  executors  and 
trustees  by  section  227  of  the  transfer  tax  act  (page  872),  which  reads 
as  follows: 

"If  a  testator  bequeathes  or  devises  property  to  one  or  more  execntors  and 
trustees  In  lien  of  their  commissions  or  allowances,  or  makes  them  bis  lega- 
tees to  an  amount  exceeding  the  commissions  or  allowances  prescribed  by  law 
for  an  execator  or  trustee,  the  excess  in  value  of  the  property  so  bequeathed 
or  devised,  at>ove  the  amount  of  commissions  or  allowances  prescribed  by  law 
in  similar  cases  shall  be  taxable  under  this  article." 

A  strong,  equitable  argument  can  be  made  in  favor  of  giving  to 
a  dower  right  immunity  from  the  tax,  but  the  statute  does  not  bear 
this  out.  Neither  does  the  application  of  legal  principles  as  applied 
to  this  question  sustain  such  contention.  It  must  therefore  be  for 
the  Legislature  to  give  the  immunity,  and  not  the  court. 

In  Matter  of  Gould,  156  N.  Y.  423,  51  N.  E.  287,  the  principle  is 
broadly  stated,  viz.: 

"It  matters  not  what  the  motive  of  the  transfer  by  will  may  be — whether 
to  pay  a  debt  discharge  some  moral  obligation,  or  benefit  a  relative  for  whom 
the  testator  entertains  a  strong  affection — if  the  devise  or  bequest  be  accepted 
by  the  beneficiary,  the  transfer  is  made  by  will,  and  the  state,  by  the  statute 
in  question,  makes  a  tax  to  impinge  upon  that  performance." 

This  case  must  therefore  be  authority  that  the  appellant  could  have 
refused  to  accept  the  legacy  given  to  her  in  lieu  of  dower  under  the 
will,  in  which  event,  whatever  the  value  of  dower  may  have  been, 
it  could  not  have  been  taxable  under  the  transfer  tax  act,  since  it 
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would  not  be  a  transfer  by  will;  but  the  moment  the  appellant  ac- 
cepted the  provision  under  the  will  in  lieu  of  her  dower,  a  tax  under 
and  by  virtue  of  the  transfer  tax  act  immediately  attached  upon  that 
performance,  and  by  her  acceptance  of  the  legacy  for  her  dower  she 
released  all  claim  to  her  dower  and  to  every  right  which  she  would 
have  under  the  same. 


(42  MiBC  Rep.  6S1.) 

In  re  JOHNSON. 

(Surrogate's  Court,  Greene  County.    February,  1904.) 

t   EiXECTTTOS — LlABILITT — ^DeFATTLT  OF  COEXKCUTOB. 

Wbere  an  executor  in  possession  of  a  mortgage  due  the  estate,  for* 
warded  to  bim  by  bis  coexecutor  when  tbe  mortgagor  proposed  to  pay  tbe 
same,  received  cbecks  of  a  tblrd  party  for  tbe  amount  due,  and  forwarded 
to  tbe  mortgagor  a  satisfaction,  and  sent  the  cliecks  to  bis  coexecutor, 
be  la  not  liable  to  iuake  good  to  tbe  estate  tbe  amount  of  the  cbecks 
wbere  bis  coexecutor  alone  received  tbe  money  on  tbem,  and  used  it  to 
bis  own  purposes,  wltliout  tbe  knowledge  of  tbe  executor  originally  re- 
ceiving tbem,  and  lost  tbe  same  and  became  insolvent 

In  the  matter  of  the  judicial  settlement  of  William  F.  Johnson,  ex- 
ecutor of  Horace  K.  Chittenden,  deceased. 

On  July  30,  1903,  a  petition  was  filed  In  tbe  surrogate's  office  of  Oreene 
county  by  Battle  A.  Scbrect,  an  Interested  party  under  said  will,  praying  that 
tbe  accounts  of  said  executors  and  trustees  be  Judicially  settled,  and  that  said 
executors  show  cause  wby  tbe  letters  testamentary  Issued  to  tbem  should 
uot  be  revoked,  and  a  new  executor  or  trustee  appointed.  On  September  22, 
1903,  William  F.  Johnson,  one  of  tbe  executors  and  trustees,  filed  an  account, 
and  a  petition  praying  for  tbe  Judicial  settlement  of  bis  said  account  From 
the  account  filed  in  this  proceeding  by  William  F.  Johnson,  it  appears  that  tbe 
total  amount  of  assets  comin{9  into  tbe  bands  of  tbe  executors  and  trustees 
under  said  will  was  |5,087.89,  which  amount  has  all  been  paid  out  or  expended, 
Excepting  tbe  sum  of  $775,  which  amount  is  In  the  bands  of  Addison  O.  Hull, 
the  coexecutor  and  trustee  under  said  will;  tbat  said  Hull  always  had  the 
supervision  and  active  management  of  tbe  affairs  of  tbe  estate  of  said  de- 
ceased, and  kept  the  book  of  accounts  showing  the  assets  of  the  estate  and 
tbe  expenditure  of  moneys  which  came  Into  the  hands  of  said  executors  and 
trustees  belonging  to  said  estate.  Hattle  A.  Scbrect  a  beneficiary  named  In 
said  will,  objected  to  the  account  so  filed  so  far  as  it  sought  to  relieve  tbe  ex- 
ecutor Johnson  from  liability  to  account  for  and  pay  over  said  balance,  and 
said  Hattle  A.  Scbrect  asked  tbat  tbe  account  of  said  Johnson  be  surcharged 
with  said  sum  of  $775,  or  that  tbe  said  Johnson  and  Hull  be  held  to  be  Jointly 
and  severally  liable  for  said  sum  of  $775. 

Osbom  &  Bloodgood,  for  executor  and  trustee  William  F.  John- 
son. 
Pierre  S.  Jennings,  for  Hattie  A.  Schrect. 

TALLMADGE,  S.  It  appears  from  the  testimony  that  the  bal- 
ance of  $775,  referred  to  in  the  account,  consisted  of  proceeds  of  a 
mortgage  amounting  to  $500,  and  of  amounts  paid  on  vendue  notes 
and  on  sales  of  personal  property.  Two  hundred  dollars  of  the  $500 
representing  said  mortgage  was  paid  by  the  mortgagor  to  Addison  O. 
Hull,  the  coexecutor,  which  amount  was  thereafter  retained  by  him, 
the  mortgage  at  the  time  of  the  payment  being  in  the  possession 

1 1.  See  Executors  and  Administrators,  voL  22,  Cent  Dig.  U  611,  621, 
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of  said  HulL  Thereafter,  and  in  the  month  of  April,  1892,  the  mort- 
gagor paid  'the  balance  of  said  mortgage,  amounting  to  $300.  At 
the  time  of  this  payment  the  mortgage  was  forwarded  by  Addison  O. 
Hull,  who  was  then  residing  at  Amsterdam,  N.  Y.,  to  William  F. 
Johnson,  who  was  then  residing  at  Windham,  N.  Y.  The  mortgagor 
forwarded  to  Johnson  checks  aggregating  $300,  which  represented 
the  balance  due  on  said  mortgage,  and  Johnson  executed  a  satisfac- 
tion of  the  mortgage,  and  forwarded  the  same  to  the  mortgagor. 
The  checks  received  by  him  from  the  mortgagor  were  third  parties' 
checks,  and  were  either  indorsed  by  Johnson,  or  not  indorsed  by  him, 
and  forwarded  to  his  coexecutor,  Addison  O.  Hull.  About  the  time 
of  the  payment  of  the  balance  of  said  mortgage  and  the  sending  of 
the  checks  some  correspondence  was  had  between  Johnson  and  Hull 
in  reference  to  the  investment  of  the  money  by  Johnson,  and  he  in- 
formed Hull  that  if  he  collected  and  retained  the  money  it  would  be 
necessary  for  him  to  deposit  the  same  in  the  Savings  Bank  of  Cats- 
kill.  Hull  informed  Johnson  that  he  could  invest  the  same  at  5  per 
cent,  interest  at  Amsterdam.  After  Hull  received  the  checks,  he  re- 
ceived the  money  thereon,  and  paid  the  interest  thereon  to  the  par- 
ties entitled  to  receive  the  same  under  the  provisions  of  said  last  will 
and  testament  until  April  i,  1902.  The  $275  hereinbefore  mentioned 
was  all  collected  and  paid  to  the  said  Addison  O.  Hull,  excepting  the 
sum  of  $5,  representing  an  account  which  was  collected  by  Johnson 
and  paid  over  to  Hull,  and  $30,  the  purchase  price  of  a  chattel  or  chat- 
tels purchased  by  Johnson  at  the  vendue,  which  amount  Johnson  also 
paid  to  Hull,  and  Hull  paid  the  interest  on  this  $275  to  the  parties  en- 
titled to  receive  the  same  until  the  ist  day  of  April,  1902.  Johnson 
had  no  knowledge  of  how  the  money  was  invested  by  Hull,  though 
he  knew  that  he  was  paying  the  parties  entitled  to  receive  the  same 
the  interest  thereon,  annually. 

It  is  claimed  on  the  part  of  Hattie  A.  Schrect  that  Addison  O.  Hull 
made  and  executed  a  note  payable  to  himself  and  Johnson  for  $775, 
which  was  the  only  investment  he  made  of  said  funds,  and  that  said 
Hull  is  now  insolvent,  and  that,  inasmuch  as  Johnson  received  the 
checks  aforesaid,  and  satisfied  said  mortgage,  he  should  be  held  ac- 
countable for  the  same,  together  with  the  moneys  received  and  col- 
lected by  Johnson,  and  paid  over  to  Hull.  The  general  rule  is  that  an 
executor  is  responsible  for  his  own  acts,  and  not  for  those  of  his  asso- 
ciate, so  that,  if  he  receives  and  misapplies  the  money,  or  does  any 
act  by  which  it  goes  to  the  hands  of  the  other,  who  diverts  or  wastes 
it,  and  but  for  which  act  the  latter  would  not  have  had  it,  a  liability 
to  make  good  the  loss  results.  If,  however,  the  executor  is  only  pas- 
sive, and  simply  does  not  obstruct  the  receipt  and  collection  of  assets 
by  his  associate,  he  is  not  liable  for  the  latter's  waste;  but  where 
he  knows  and  assents  to  such  misapplication,  or  negligently  suffers 
his  coexecutor  to  receive  and  waste  the  estate  when  he  has  the  means 
of  preventing  it  by  proper  care,  he  becomes  liable  for  a  resulting  loss, 
'nit  mere  assent  to  the  executor's  receiving  the  funds  is  not  enough. 
Ordinarily,  in  the  collection  of  assets,  the  rights  of  each  are  alike, 
and  one  has  no  control  or  supremacy  over  the  other.  One  therefore 
may  sit  passive,  and  see  the  other  receive  funds  of  the  estate,  and,. 
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making  no  objection,  be  deemed  to  assent,  but  that  does  not  make 
him  responsible  for  what  has  been  received.     He  must  in  some  man- 
ner know  and  assent  to  the  misapplication.    He  must  be  a  consenting  j 
party  to  the  waste,  or  neglect  some  duty  consequent  upon  his  knowl-  j 
edge  of  a  misapplication  intended  or  in  progress.    A  wroiig  done  or  a 
duty  omitted  must  lie  at  the  foundation  of  his  liability.    This  is  held                        { 
in  Croft  V.  Williams,  88  N.  Y.  388. 

The  liability  of  a  coexecutor  usually  attaches  at  the  time  of  the  ! 

payment  of  the  funds  from  one  coexecutor  to  the  other.  A  misap- 
plication of  the  funds  thereafter,  or  a  devastavit  of  funds  in  the  hands 
of  one  executor  without  the  consent  of  the  other  executor,  will 
not  create  a  liability  against  the  executor  not  in  fault.  If  Johnson 
had  known  that  Hull  was  using  this  money  in  his  individual  busi-  j 

ness,  it  might  have  been  his  duty  to  have  taken  some  means  for 
the  purpose  of  causing  the  same  to  be  properly  invested,  but  the  evi-  I 

dence  shows  that  Johnson  understood  that  the  money  was  properly  i 

invested,  and  that  he  had  no  knowledge  that  Hull  had  converted  the 
money  to  his  own  use. 

In  the  case  of  Bruen  v.  Gillet,  115  N.  Y.  10,  21  N.  E.  676,  4  L.  R. 
A.  529,  12  Am.  St.  Rep.  764,  the  court  say:   • 

"We  have  lately  held  that  one  executor  is  responsible  for  his  own  acts,  and 
not  for  those  of  his  associate;  and  if  the  latter  collects  and  misapplies  the 
money  the  executor  who  has  not  received  it  is  not  liable  for  the  waste." 

In  Purdy  v.  Lynch,  145  N.  Y.  462,  40  N.  E.  232,  the  court  say : 

"The  ground  of  liability  is  personal  neglect  *  •  •  The  rules  governing 
the  liability  of  triistees  should  be  strictly  maintained,  and  they  should  be  held 
to  the  most  rigid  accountability  for  the  performance  of  all  their  duties  as 
sticli.  Yet  in  all  cases  the  question  is,  talcing  into  consideration  all  the  facta 
and  circumstances,  has  a  trustee  employed  such  prudence  and  diligence  in 
rhe  discbarge  of  his  duties  as  in  general  men  of  average  prudence  and  discre- 
tion would,  under  like  circumstances,  employ  in  their  own  affairs?  And  in 
determining  the  proper  answer  to  be  given  to  that  question  we  are  to  look 
at  tlie  facts  as  they  exist  at  the  time  of  their  occurrence,  not  aided  or  enlight- 
ened by  those  which  subsequently  take  place,  by  reason  of  wtilch  the  loss  has 
oecarred." 

Again,  in  Nanz  v.  Oakley,  120  N.  Y.  84,  24  N.  E.  306,  9  L.  R.  A. 
223,  the  court  say: 

"The  question  in  reference  to  the  liability  of  executors  and  administrators 
for  tlie  default  of  each  other,  independent  of  any  bond,  is  well  settled  by  the 
autborltles.  Each  of  several  executors  or  administrators  has  the  power  to 
reduce  to  possession  the  assets  and  collect  all  the  debts  due  the  estate,  and 
is  responsible  for  all  that  he  receives.  The  payment  of  money  or  delivery 
of  assets  to  a  coexecutor  or  coadministrator  will  not  discharge  him  from 
liability;  for  having  received  the  assets  in  his  official  capacity  be  can  dls- 
cbargre  himself  only  by  due  administration  thereof  in  accordance  with  the  re- 
quirements of  the  law.  Consequently  one  Joint  executor  or  administrator  is 
not  liable  for  the  assets  which  come  into  the  hands  of  the  other,  nor  for  the 
laches,  waste,  devastavit,  or  mlsmnniigement  of  his  coexecutor  or  coadminis- 
trator, unless  he  consents  to  or  joins  in  an  act  resulting  in  loss  to  the  estate, 
In  ^rhlch  event  he  will  become  liable." 

The  turning  over  of  the  checks  in  question  by  Johnson  to  Hull  was 
not  the  turning  over  of  assets,  under  the  meaning  of  the  law,  creat- 
ing  a  liability.  The  mortgage  that  Johnson  had  in  his  possession 
represented  value,  and  the  checks  were  substituted  in  the  place  ol 
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the  mortgage;  but  the  checks  were  in  themselves  of  no  value  ex- 
cepting as  they  represented  value,  but  the  avails  or  proceeds  of  the 
checks  were  assets  under  the  meaning  of  the  law  creating  a  liability. 
The  avails  or  proceeds  of  the  checks  were  not  received  by  Johnson, 
but  were  wholly  received  by  Hull,  the  coexecutor.  This  distinction 
is  made  in  the  case  of  Paulding  v.  Sharkey,  88  N.  Y.  432.  There 
the  executors  were  impowered  to  sell  real  estate,  and  they  made  a 
joint  conveyance.  The  consideration  was  paid  by  check  to  the  order 
of  one  of  the  coexecutors,  who  in  good  faith  indorsed  it  to  G.,  a 
coexecutor,  who  collected  it.    The  court  say: 

"By  the  account  submitted  to  the  surrogate  It  appears  that  the  money  in 
question  never  came  to  the  hands  of  Sharkey.  There  was  on  his  part  the  exer- 
cise of  good  faith  In  the  execution  of  his  trust  The  coexecutor  Iiad  an  equal 
right  with  Sharkey  to  possession  of  the  money,  and  it  came  into  his  liauds, 
therefore,  without  fault  on  the  part  of  the  respondent." 

This  distinction  is  referred  to  with  approval  in  the  case  of  Bruen 
V.  Gillet,  IIS  N.  Y.  16,  21  N.  E.  676,  4  L.  R.  A.  529,  12  Am.  St.  Rep. 
764,  and  is  also  held  to  be  an  authority  upon  the  question  that  turn- 
ing over  a  check  by  one  executor  to  his  coexecutor,  where  the  check  is 
collected  by  such  coexecutor,  creates  no  liability  on  the  part  of  the 
person  receiving  such  check  and  turning  the  same  over  to  such  coex- 
ecutor in  the  regular  course  of  business.  Matter  of  Provost,  87  App. 
Div.  86,  84  N.  Y.  Supp.  29. 

I  am  therefore  of  the  opinion  that  Johnson  turned  over  the  checks 
to  his  coexecutor,  who  had  had  the  active  management  and  super- 
vision of  the  affairs  of  the  estate,  in  good  faith,  without  any  fault 
on  his  part,  and  that  he  should  not  be  charged  with  the  amounts 
received  by  such  coexecutor,  representing  such  checks.  The  testi- 
mony, however,  shows  that  $5  in  cash  came  into  the  hands  of  John- 
son at  one  time  which  he  paid  to  his  coexecutor,  and  that  $30,  the 
purchase  price  of  a  chattel  or  chattels,  was  also  paid  by  Johnson  to 
his  coexecutor,  and  under  the  rule  previously  stated  Johnson  should 
be  held  liable  and  his  account  should  be  surcharged  with  the  sum  of 
$35,  unless  such  moneys  were  used  to  pay  a  portion  of  the  expenses 
of  administration.  The  testimony  fails  to  disclose  what  was  done  with 
the  $5  or  $30  paid  by  Johnson  to  Hull,  and,  as  the  burden  was  on 
Johnson  to  show  that  the  money  collected  by  him  was  applied  in  a 
due  course  of  administration  by  the  trustees,  and  he  has  only  ac- 
counted for  the  same  by  showing  the  payment  to  his  coexecutor, 
he  should  be  held  liable  for  such  amount.  I  am  therefore  of  the 
opinion  that  William  F.  Johnson,  as  such  executor  and  trustee,  should 
be  held  to  be  jointly  and  severally  liable  with  his  coexecutor,  Addison 
O.  Hull,  for  the  payment  of  said  sum  of  $35,  and  that  his  account 
should  be  surcharged  accordingly. 

Decreed  accordingly. 
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JOHN  H.  MAHNEEN  CO.  T.  FELLETREAU. 
(Snpreme  Oonrt,  Appellate  DlTlsion,  Second  Department    April  15,  1904.) 

1,  MOBTOAOES— ASaiONlfENT— DELIVEBY. 

A  bond  and  mortgage  may  be  transferred  by  mere  delivery  without  a 
technical  assignment,  provided  there  Is  an  intention  so  to  transfer  accom- 
panying the  delivery. 

2,  Same— Patmeht— Debt  of  Teibd  Person— AssiONiniNT. 

As  a  part  of  the  price  of  goods  sold,  the  seller  agreed  to  accept  an  as- 
signment of  a  half  interest  In  a  second  mortgage  on  real  estate,  given  by 
a  third  person,  vrhlch  mortgage  was  delivered  and  properly  assigned  In 
time  to  enable  the  seller  of  the  goods  to  protect  his  rights  thereunder.  It 
being  agreed  that  the  nominal  value  of  the  mortgage  should  be  discounted 
|25,  after  which  the  seller  brought  suit  to  recover  the  balance  due  on  the 
goods,  giving  defendant  credit  for  the  agreed  value  of  the  interest  in  the 
mortgage,  which  suit  was  settled  by  defendant  iiaylng  the  amount  claimed 
by  checks,  reciting  that  they  were  in  full  of  all  claims  for  the  goods  so 
purchased.  Held,  that  the  transfer  of  the  Interest  In  the  mortgage  con- 
stituted payment  for  the  goods  to  the  extent  of  the  agreed  value  thereof, 
without  regard  to  Its  actual  value  at  the  time  it  was  transferred,  though 
the  seller  failed  to  protect  his  rights  thereunder  on  foreclosure  of  the  first 
mortgage. 

Hooker,  J.,  dissenting. 

Appeal  from  Municipal  Court  of  City  of  New  York, 

Action  by  the  John  H.  Mahnkeh  Company  against  Vennette  F. 

Pelletreau.     From  a  Municipal  Court  judgment  in  favor  of  plaintiff, 

defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 

WOODWARD,  and  HOOKER.  JJ. 

William  Van  Wyck,  for  appellant. 
Charles  D.  Cleveland,  for  respondent. 

WOODWARD,  J.    It  is  rarely  that  the  facts  in  a  case  are  so  care- 
fully obscured  by  the  record  and  the  discussion  as  in  the  present  in- 
stance.   It  is  almost  impossible  to  discover  the  theory  of  the  action, 
or  to  determine  what  facts  are  established,  but,  after  a  careful  reading 
of  all  of  the  record  and  papers  in  evidence,  the  facts  appear  to  be  sub- 
stantially as  follows:    In  May,  1901,  a  corporation  known  as  the  Mc- 
Pherson  Material  Company  was  engaged  in  business  in  the  borough 
of  Brooklyn,  dealing  in  brick,  cement,  and  other  building  materials. 
This  corporation  sold  to  the  defendant  certain  goods,  wares,  and  mer- 
chandise, delivering  the  same,  at  an  agreed  price  of  $307.15.    At  the 
time  of  making  this  sale,  or  subsequent  thereto,  the  McPherson  Com- 
pany agreed  to  accept  in  part  payment  of  this  sum  a  mortgage  upon 
certain  premises.    It  appears  that  this  mortgage  was  given  by  third 
parties  for  $500,  and  it  was  understood  between  the  contracting  par- 
ties that  the  McPherson  Company  *.'as  to  have  one-half  of  this  mort- 
g-age,  and  that  the  balance  of  the  amount  was  to  be  paid  in  money. 
On  the  I2th  day  of  December,  1902,  the  plaintiff  in  this  case  brought 
an  action  against  the  defendant  in  the  Supreme  Court  for  this  same 
cause  of  action,  and  for  a  second  cause  of  action  alleged  a  claim  for 

f  1-    See  Mortgages,  vol.  85,  Cent  Dig.  S  619l 
87N.X.S.— 47 
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$67.25,  making  a  total  of  $374.40,  In  this  Supreme  Court  action  the 
complaint  alleged  the  claim  of  $307,15,  and  that  no  part  of  the  said 
sum  had  been  paid,  "except  the  sum  of  $225,"  and  it  is  admitted  that 
this  $225  was  represented  by  the  mortgage  which  the  McPherson  Com- 
pany had  agreed  to  accept  from  the  defendant,  the  latter  having  agreed 
to  discount  or  rebate  the  mortgage  $25  in  the  transaction.  This  left 
$82.15  °^  the  fir^t  claim  unpaid,  and  $07.25  of  the  second  claim,  or  a 
total  of  $149.40.  On  the  8th  day  of  January,  1903,  the  defendant  gave 
his  check  to  the  plaintiff's  attorney  for  $149.49,  "in  full  for  all  claim.s 
to  date  in  relation  to  furnishing  bricks  to  Country  House,  Morris 
county.  New  Jersey,"  and  on  the  same  day  he  gave  to  the  same  attor- 
ney a  check  for  $5,  which  is  admitted  to  have  been  paid  as  costs  in 
the  Supreme  Court  action,  and  which  is  likewise  "in  full  of  all  claims," 
etc.,  as  in  the  larger  check.  Both  of  these  checks  were  presented  and 
paid,  and  there  seems  to  be  no  controversy  that  these  were  intended 
to  settle  the  Supreme  Court  action.  It  will  be  noticed  that  the  mort- 
gage for  $250,  discounted  by  $25,  with  the  sum  of  $149.40  claimed 
to  be  due  in  the  Supreme  Court  actions,  makes  $37440,  the  exact 
amount  of  the  total  of  the  two  claims,  so  that  in  the  payments  made 
to  tlie  plaintiff  there  was  an  allowance  of  $25  on  the  mortgage.  That 
is,  assuming  the  mortgage  for  $250  to  have  been  worthless,  there 
was  a  consideraticHi  in  cash  of  $25  on  account  of  the  portion  of  the 
claim  which  was  to  have  been  paid  by  the  mortgage,  and  the  plain- 
tiff had  a  legal  and  equitable  right  to  the  mortgage  if  it  was,  in  fact, 
the  owner  of  the  claim.  It  appears  to  be  admitted  that  this  mort- 
gage was  delivered  to  the  plaintiff.  It  in  effect  acknowledged  its 
receipt  in  its  Supreme  Court  action,  but,  without  pleading  any  fraud 
in  the  present  action,  there  is  an  attempt  to  show  that  the  delivery  of 
this  mortgage  for  $500  was  not  perfected  by  proper  assignments,  and 
that  there  being  a  first  mortgage  upon  the  premises,  and  this  having 
been  under  process  of  foreclosure  at  the  time  of  the  actual  delivery  of 
the  formal  assignment  of  the  plaintiff's  interest  in  the  mortgage, 
which  appears  to  have  been  made  to  a  trustee,  there  was  a  failure  of 
the  consideration,  and  this  action  seeks  to  recover  the  value  of  the 
mortgage  as  it  was  credited  up  in  the  Supreme  Court  action.  The 
learned  court  below  has  found  for  the  plaintiff,  and  the  defendant  ap- 
peals. 

Upon  the  merits,  we  are  of  opinion  that  the  evidence  shows  clearly 
that  the  defendant  delivered  to  the  McPherson  Material  Company  the 
mortgage  which  the  latter  had  agreed  to  accept  in  part  payment  of 
the  claim,  and  that  if  there  was  any  defect  in  the  transfer,  it  was  not 
due  to  any  refusal  on  the  part  of  the  defendant  to  make  a  complete 
delivery  of  all  of  his  right,  title,  and  interest  in  such  mortgage,  and  he 
cannot  be  held  responsible  for  the  fact  that  the  plaintiff  did  not  act 
with  reference  to  the  matter  in  time  to  protect  its  rights.  No  fraud  is 
alleged,  nor  does  the  evidence  tend  to  support  that  theory.  The  most 
that  may  be  said  is  that  the  plaintiff  and  its  attorney  did  not  discover 
the  nature  of  the  transaction  between  the  defendant  and  the  McPher- 
son Material  Company  until  after  the  sale  of  the  mortgaged  premises 
under  the  first  mortgage.  It  now  seeks  to  go  back  of  its  pleadings  in 
the  Supreme  Court  action,  where  the  entire  matter  was  settled  by  the 
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payment  of  $14940,  in  full  discharge  of  all  claims,  and  compelled  the 
defendant,  who  had  parted  with  his  rights  under  the  mortgage  in  good 
faith,  and  in  discharge  of  his  obligations  to  the  McPherson  Material 
Company,  to  pay  the  plaintiff  the  amount  which  appears  to  have  been 
lost  purely  on  account  of  the  latter's  own  carelessness  in  dealing  with 
the  mortgage.  There  is  no  doubt  that  a  bond  and  mortgage  may  be 
transferred  by  mere  delivery,  provided  there  is  an  intention  so  to 
transfer  accompanying  the  delivery.  Strause  v.  Josephthal,  TJ  N. 
Y.  622.  There  can  be  no  doubt  in  the  present  instance  that  the  de- 
fendant intended  to  transfer  the  mortgage  in  payment  of  his  debt. 
This  was  the  agreement  conceded  to  have  been  made  between  him  and 
the  McPherson  Material  Company,  and  the  mere  fact  that  there  were 
some  other  papers  delivered  at  the  same  time,  or  that  only  a  portion 
of  the  mortgage  was  intended  to  be  transferred,  does  not  alter  the 
case  in  a  manner  to  affect  the  present  action.  It  is  not  suggested  that 
the  defendant  retained  any  right  in  the  mortgage  as  against  the  Mc- 
Pherson Material  Company  or  its  assignee;  and,  he  having  parted 
with  the  same  in  pursuance  of  his  agreement,  the  plaintiff,  if  it  suc- 
ceeded to  the  rights  of  the  McPherson  Material  Company,  could  have 
compelled  any  action  on  the  part  of  the  defendant  which  might  have 
been  necessary  to  preserve  its  rights  in  the  mortgage.  The  fact  that 
it  failed  to  act  until  the  mortgaged  premises  had  been  sold  can  give 
the  plaintiff  no  right  to  recover  the  amount  from  the  defendant.  He 
had  paid  all  that  he  had  agreed  to  pay ;  he  had  no  interest  in  the  mort- 
gage after  its  transfer  to  the  McPherson  Material  Company ;  he  never 
claimed  any  rights  in  it  after  that  time;  and  the  fact  that  he  dis- 
counted the  mortgage  $25,  which  he  made  good  in  money,  is  evidence 
that  the  mortgage  was  not  considered  first  class,  and  that  there  was 
a  good  consideration  for  the  settlement  in  the  Supreme  Court  action. 
After  the  defendant  is  no  longer  in  a  position  to  get  any  benefit  out 
of  this  mortgage,  it  would  be  most  unjust  to  compel  him  to  pay  this 
money,  when  he  had  placed  the  plaintiff's  assignor  in  a  position  to 
protect  his  rights  by  delivering  the  mortgage  before  the  foreclosure 
of  tiie  first  mortgage.  He  had  done  his  full  duty  in  the  premises 
when  he  had  delivered  the  mortgage  with  an  intent  to  transfer  the 
same  to  the  McPherson  Company.  If  the  security  subsequently  fail- 
ed, it  was  one  of  the  risks  which  that  company  took  in  accepting  the 
mortgage.  It  was  one  of  the  risks  for  which  the  defendant  had  com- 
pensated the  McPherson  Company  by  a  discount  of  $25  in  the  face 
value  of  the  portion  of  the  mortgage  assigned. 

The  judgment  appealed  from  should  be  reversed,  and  the  complaint 
should  be  dismissed  upon  the  merits,  with  costs. 

Judgment  of  the  Municipal  Court  reTersed,  and  new  trial  ordered,  costs  to 
abide  the  event    All  concur,  except  HOOKER,  J.,  wbo  reads  for  afflrmance. 

HOOKER,  J.  I  dissent.  The  defendant,  by  failure  to  allege  af- 
firmatively that  the  plaintiff  is  not  incorporated,  raises  no  issue  on  this 
subject  Section  1776,  Code  Civ.  Proc.  The  pleadings  did  raise  the 
issue  of  the  assig^nment  from  the  McPherson  Material  Company  to 
the  plaintiff,  but  the  conduct  of  the  parties  oh  the  trial  of  the  case  was 
such  as  to  constitute  a  waiver  by  the  defendant  of  plaintiff's  proof  of 
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the  assignment  From  the  stenographer's  minutes  this  statement  ap- 
pears, "defense  being  payment  the  defendant  takes  the  affirmative." 
No  objection  seems  to  have  been  raised  to  this  method  of  procedure 
by  the  defendant;  he  voluntarily  took  the  affirmative  without  com- 
pelling or  imposing  upon  the  plaintiff  the  burden  of  proving  the  as- 
signment of  the  claim  to  it,  nor  is  that  question  elsewhere  raised  in 
the  record. 

I  think  that  from  all  the  evidence  the  trial  justice  was  justified 
in  holding  that  the  defense  of  pa)anent  had  not  been  successfully  sus- 
tained, and  that  there  was  evidence  to  support  his  finding. 

The  judgment  should  be  affirmed. 


PRICE  et  al.  V.  LEVY  et  aL 
(Supreme  Court,  Appellate  Dlrlsion,  FlrBt  Department    April  IS,  1904.) 

1.  Obdkb  or  Abbest— ArFiDAvrr— Pebsonai,  Knowleook. 

An  affidavit  tor  arrefst  of  defendantB  in  an  action  for  obtaining  goods 
on  a  false  statement  as  to  their  financial  condition  is  Insufficient;  It  not 
showing  that  affiant  had  any  personal  knowledge  that  defendants  made 
or  signed  the  statement  or  ever  saw  the  original,  but  It  appearing  that  his 
knowledge  was  derived  solely  from  a  statement  obtained  by  affiant  from 
a  commercial  agency,  and  the  fair  inference  being  that  the  statement  was 
not  the  original  furnished  by  defendants. 

2.  Sakk— Infebbnce. 

A  mere  Inference  from  an  affidavit  will  not  jnstify  an  order  of  arrest. 
The  order  must  be  based  on  facts  set  oat  In  the  affidavit,  from  which,  if 
uncontradicted,  the  court  can  see  that  the  par^  proceeded  against  Is 
gollty  of  the  charge  made  against  him. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Edward  A.  Price  and  another  against  David  Levy  and 
another.  From  an  order  denying  a  motion  to  vacate  an  order  of  ar- 
rest, defendants  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  PATTERSON,  and  INGRAHAM,  JJ. 

Stillman  F.  Kneeland,  for  appellants. 
Emanuel  J.  Myers,  for  respondents. 

McLaughlin,  J.  TWs  action  was  brought  to  recover  damages 
upon  a  sale  of  goods,  wares,  and  merchandise,  which  sale  was  alleged 
to  have  been  induced  by  false  and  fraudulent  statements  of  the  de- 
fendants as  to  their  financial  responsibility.  Upon  the  verified  com- 
plaint and  affidavits,  an  order  of  arrest  was  granted,  which  the  de- 
fendants, upon  the  same  papers,  moved  to  have  vacated.  Their  mo- 
tion was  denied,  and  they  have  appealed. 

The  papers  upon  which  the  order  was  granted,  so  far  as  such  alleged 
false  and  fraudulent  statement  is  concerned,  were  to  the  effect  that  the 
defendants,  for  the  purp<3se  of  inducing  the  plaintiffs  and  other  mer- 
chants throughout  the  city  of  New  York  to  sell  and  deliver  to  them 

f  2.  See  Arrest,  vol.  4,  Cent  Dig.  SS  60,  55. 
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goods,  wares,  and  merchandise  upon  credit,  made  a  false  statement  to 
the  commercial  agency  of  R.  G.  Dun  &  Co.  The  statement  thus 
referred  to  purports  to  be  set  out  in  the  affidavit  of  one  of  the  plain- 
tiffs, and,  after  giving  the  firm  name  and  business  of  the  defendants, 
together  with  their  individual*  names  and  residences,  is  as  follows : 

"April  lOth,  1903,  at  this  address  David  Levy  gave  onr  reporter  above  per- 
sonal details  and  dictated  the  following  statement:  Financial  condition  on 
December  30,  1902,  as  per  inventory : 

Mdsa  I  7,024  84 

Notes  and  accoonts  rec. 17,680  71 

Cash  on  band  and  In  bank 1,728  16 

Fixtures  116  50 

$26,550  21 
Liabilities. 
Open  account  for  merchandise I  7,140  43 

$19,409  78 
"Insurance,  $7,50a  [Signed]  D.  Levy  ft  Ca 

"April  15th,  1903." 

The  affidavit  then  continues  as  follows: 

"That  deponent's  firm  of  Fred  Butterfield  ft  Co.  are  snbscrlbers  to  said 
mercantile  agency,  and  obtainM  said  statement  from  said  agency  prior  to  the 
sale  and  delivery  to  the  defendants  of  the  goods  hereinafter  mentioned." 

Manifestly,  this  proof  was  insufficient  to  establish  that  the  defend- 
ants made  and  signed  the  statement  upon  which  the  plaintiffs  allege 
they  relied.  No  facts  are  stated  from  which  the  court  can  see,  or 
even  infer,  that  the  maker  of  the  affidavit  had  any  personal  knowl- 
edge on  the  subject.  On  the  contrary,  the  only  fair  inference  to  be 
drawn  from  the  facts  stated  in  the  affidavit  is  that  the  affiant's  knowl- 
edge is  confined  to  information  derived  from  R.  G.  Dun  &  Co.,  and 
in  this  connection  it  is  to  be  observed  that  there  is  no  affidavit  by  any 
member  of  the  firm  of  R.  G.  Dun  &  Co.,  or  by  its  reporter  to  whom 
the  statement  is  alleged  to  have  been  made,  nor  even  is  the  name  of 
this  reporter  given.  This  brings  the  case,  therefore,  directly  within 
the  principle  laid  down  in  Hoorrmann  v.  The  Climax  Cycle  Co.,  9 
App.  Div.  579,  41  N.  Y.  Supp.  710,  where  this  court  held  that  the 
averments  of  facts  as  upon  personal  knowledge  in  an  affidavit  made 
to  procure  an  attachment  is  not  sufficient,  unless  circumstances  are 
stated  from  which  the  inference  can  fairly  be  drawn  that  the  afHant 
has  personal  knowledge  of  the  facts  which  he  alleges.  This  case  was 
followed  in  Einstein  v.  The  Climax  Cycle  Co.,  13  App.  Div.  624,  42 
N.  Y.  Supp.  1 1 24,  and  followed,  or  the  same  principle  reasserted,  in 
Tucker  v.  Goodsell,  14  App.  Div.  89,  43  N.  Y.  Supp.  46o;Lehmaier 
V-  Buchner,  14  App.  Div.  263,  43  N.  Y.  Supp.  438 ;  Shuler  v.  Birdsall 
M^anufacturing  Co.,  17  App.  Div.  228,  45  N.  Y.  Supp.  725;  Wallace 
V.  Baring,  21  App.  Div.  477,  48  N.  Y.  Supp.  692 ;  Martin  v.  Aluminum 
I*late  Co.,  44  App.  Div.  412,  60  N.  Y.  Supp.  loio;  James  v.  Signell, 
60  App.  Div.  75,  69  N.  Y.  Supp.  680. 

Here,  as  already  indicated,  there  is  nothing  to  show  that  the  affiant 
lia.d  any  personal  knowledge  that  the  defendants  made  or  signed  the 
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Statement  attributed  to  them,  or  that  he  ever  saw  the  original  state- 
ment. On  the  contrary,  it  appears  that  his  knowledge  is  derived  solely 
from  the  statement  furnished  by  R.  G.  Dun  &  Co.,  and  the  only  fair 
inference  to  be  indulged  in  from  all  the  facts  stated  is  that  this  state- 
ment was  not  the  original,  but  a  copy.  The  original  was  made  on  the 
loth  of  April,  1903,  as  appears  from  the  following  recital  in  the  one 
furnished:  "April  loth,  1903,  at  this  address  David  Levy  gave  our 
reporter  the  above  personal  details  and  dictated  the  following  state- 
ment."    The  one  furnished  was  not  dated  April  10,  but  April  15,  1903. 

The  learned  justice  at  Special  Term  was  of  the  opinion  that,  from 
the  facts  stated  in  the  affidavit  of  one  of  the  plaintiffs,  it  could  fairly 
be  inferred  that  the  statement  referred  to  was  in  writing,  and  was  seen 
by  the  affiant,  and  that  he  knew  the  signature  of  the  defendants  to  be 
correct.  No  such  inference  can  fairly  be  drawn  from  the  papers,  and, 
if  it  could,  it  would  be  insufficient.  A  mere  inference  will  not  justify 
the  granting  of  an  order  of  arrest.  Such  order  must  be  based  upon 
facts  set  out  in  the  affidavit,  and  from  which,  if  uncontradicted,  the 
court  can  see  that  the  party  proceeded  against  is  guilty  of  the  charge 
made  against  him. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  $10 
costs  and  disbursements,  and  defendants'  motion  to  vacate  granted, 
with  $10  costs.    All  concur. 


JARVIS  et  al.  V.  AMERICAN  FORCITE  POWDER  BIFG.  CO. 
(Sapreme  Court,  Appellate  DIrislon,  First  Department    April  15,  1904.) 

1.  Lib  PENDBNS— CANCELtATIOR— DiSCBETION  or  COTTBT. 

Under  Code  Civ.  Proc.  §  1674,  providing  tbat  where  a  notice  of  lis  pen- 
dens has  been  filed  In  an  action,  after  the  action  la  settled,  discontinued, 
or  abated,  or  final  Judgment  Is  rendered  therein,  or  if  the  plaintiff  filing 
the  notice  unreasonably  neglects  to  proceed  in  the  action,  the  court  may. 
In  its  discretion,  direct  that  the  notice  be  canceled,  the  conrt  has  no  dis- 
cretion to  refuse  the  cancellation  of  the  notice  where  final  Judgment  has 
been  rendered  in  the  action. 

2.  Sa:;e— Ejectment— Final  Judgment. 

A  Judgment  in  an  action  of  ejectment  dismissing  the  complaint  npon 
the  merits  is  a  final  Judgment,  within  Code  Civ.  Proc.  §  1674,  providing 
that  after  final  Judgment  In  an  action,  where  a  notice  of  lis  pendens  has 
been  filed,  the  notice  must  be  canceled,  notwithstanding  Code  Civ.  Proc. 
{  1525.  providing  that,  at  any  time  within  three  years  after  the  Judgment 
is  rendered  in  an  action  of  ejectment,  the  court  may,  on  payment  of  all 
costs,  make  an  order  vacating  the  judgment  and  granting  a  new  trial. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Susanna  M.  Jarvis  and  another,  individually  and  as  ex- 
ecutrices,  against  the  American  Forcite  Power  Manufacturing  Com- 
pany. From  an  order  denjring  a  motion  to  cancel  notice  of  pendency 
of  the  action,  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Edmund  L.  Baylies,  for  appellant 
Louis  Marshall,  for  respondents. 
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O'BRIEN,  J.  The  action  was  in  ejectment,  in  which  the  plaintiffs 
filed  a  notice  of  lis  pendens.  After  a  trial,  a  verdict  of  a  jury  having 
been  rendered  in  favor  of  the  defendant,  a  judgment  was  entered  dis- 
missing the  complaint  upon  tfie  merits.  The  plaintiffs  appealed  to 
this  court,  but  their  appeal  was  dismissed  for  failure  to  prosecute  it. 
The  defendant  thereafter  moved  for  an  order  canceling  the  notice  of 
pendency  of  the  action,  which  motion  was  denied,  and  from  the  order 
entered  thereon  the  defendant  appeals. 

Section  1674  of  the  Code  of  Civil  Procedure  provides  that  "after  the 
action  is  settled,  discontinued  or  abated  or  final  judgment  is  rendered 
therein  against  the  party  filing  the  notice  and  the  time  to  appeal  there- 
from has  expired  or  if  a  plamtiff  filing  the  notice  unreasonably  neg- 
lects to  proceed  in  the  action,  the  court  may  in  its  discretion,  upon 
the  application  of  any  person  aggrieved,"  direct  that  the  notice  be 
canceled. 

The  learned  judge  at  Special  Term  placed  his  denial  of  the  motion 
upon  the  ground,  first,  that  the  judgment  in  the  ejectment  suit  was 
not  such  a  final  judgment  as  entitled  the  defendant  to  have  it  can- 
celed; and,  further,  that,  even  though  it  were  to  be  regarded  as  a 
final  judgment,  it  was  still  discretionary  with  the  court  as  to  whether 
or  not  it  would  direct  its  cancellation.  In  this  latter  view,  we  think 
the  learned  judge  inadvertently  fell  into  error,  because  a  reading  of 
the  section  will  show  that  the  conditions  or  circumstances  under  which 
the  notice  may  be  canceled  are  disjunctive,  and  that  the  court  is  only 
given  a  discretion  as  to  whether  it  will  or  will  not  direct  the  can- 
cellation in  cases  where  the  ground  relied  upon  is  that  the  "plaintiff 
filing  the  notice  unreasonably  neglects  to  proceed  in  the  action." 
Where  the  ground  relied  upon  on  the  motion  to  cancel  is  the  "unrea- 
sonable neglect  to  proceed  with  the  action,"  there  the  judge  before 
whom  the  motion  is  made  is  called  upon  to  exercise  a  legal  discretion 
in  determining  whether  or  not  he  will  grant  the  motion.  In  the  other 
instances  enumerated  in  the  section  (1674),  if  the  action  has  been  "set- 
tled, discontinued  or  abated  or  final  judgment  is  rendered  against  the 
party  filing  the  notice,  and  the  time  to  appeal  has  expired,"  then  the 
defendant  is  entitled,  as  matter  of  right,  to  have  the  notice  canceled. 

The  question,  therefore,  for  our  determination,  is  whether  the  judg- 
ment rendered  in  the  ejectment  action  was  a  final  judgment,  within 
the  meaning  of  section  1674  of  the  Code  of  Civil  Procedure.  The 
learned  judge  at  Special  Term,  in  discussing  this  question,  referred 
to  the  various  sections  of  the  Code  of  Civil  Procedure  relating  to  ac- 
tions of  ejectment,  and  particularly  to  section  1525,  which  provides 
that  "the  court  at  any  time  within  three  years  after  such  a  judgment 
is  rendered  *  *  *  upon  payment  of  all  costs  and  all  damages 
*  *  *  must  make  an  order  vacating  the  judgment  and  grant  a  new 
trial  in  the  action,"  and  then  said : 

**I  am  Inclined  to  hold  that  a  jadgment  which  must  be  set  aside  on  motion 
If  made  within  three  years  Is  not  the  final  judgment  specified  in  section  1674, 
and  that  the  reason  why  a  Us  pendens  is  allowed  to  be  filed,  namely,  to  give 
notice  of  an  attack  upon  the  title,  continues  to  have  force  until  the  suit  cau 
no  longer  be  maintained." 

Thus  it  appears  that  the  view  taken  that  here  there  was  not  a  final 
judgment  is  based  upon  the  fact  that  it  is  not  conclusive  upon  the 
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rights  of  the  parties.  To  apply  the  latter  test  to  a  Judgment,  for  the 
purpose  of  determining  whether  it  is  or  is  not  the  final  judgment  re- 
ferred to  in  section  i(^4  of  the  Code,  is  giving  to  that  section  a  con- 
struction which  its  language  does  not  warrant,  and  which,  under  the 
authorities,  cannot  be  supported.  In  Black  on  Judgments,  §  21,  it  is 
said: 

"A  final  judgment  means,  not  a  final  determination  of  ttae  rights  of  tbe 
parties  with  reference  to  tbe  subject-matter  of  the  litigation,  but  merely  of 
tbeiir  right  with  reference  to  the  particular  suit" 

And  in  Freeman  on  Judgments,  §  16 : 

"According  to  tbe  common-law  rule,  by  a  final  Judgment  is  to  be  understood, 
not  a  final  determination  of  the  rights  of  the  parties,  but  merely  of  the  par- 
ticular suit" 

And  Doorley  v.  O'Corman  (Sup.)  52  N.  Y.  Supp.  536,  this  court 
had  occasion  to  examine  into  the  history  of  the  action  of  ejectment: 
and,  while  not  a  direct  authority  upon  the  precise  question  here  in- 
volved, it  is  instructive  with  respect  to  the  view  taken  as  to  the  na- 
ture of  a  judgment  entered  after  a  trial.    Therein  it  was  said : 

"At  common  law  a  Judgment  In  an  action  of  ejectment  was  not  conclasive, 
except  as  to  the  demise  laid  in  that  action,  and  as  many  other  actions  upon  a 
new  demise  could  be  brought  between  the  same  parties  as  the  plaintiff  desired. 
Adams  on  Ejectment,  192,  315.  To  prevent  this  endless  litigation,  it  was  pro- 
vided by  tbe  Revised  Statutes  that  the  Judgment  in  an  action  in  ejectment 
should  be  conclusive,  and  it  was  given  precisely  the  same  effect  as  any  other 
Judgment  between  the  parties.  2  Rev.  St  (Ist  Ed.)  pt  3,  p.  309,  c.  6,  tit  1,  f  36. 
But  at  the  same  time,  for  the  more  satisfactorily  settling  of  titles,  and  to  pre- 
vent Injustice  because  of  surprise  or  an  unforeseen  failure  of  proof,  the  provi- 
sions  for  a  new  trial  in  certain  cases  as  a  matter  of  right  were  inserted  in  the 
statute.  2  Rev.  St  (Ist  Ed.)  pt  8,  p.  309,  c.  5,  tit  1,  {  37.  This  provision  for 
a  new  trial  was  not  therefore,  a  restriction  upon  the  rights  of  parties,  but  it 
was  an  enlargement  of  those  rights.  It  was  created  by  statute,  and  depends 
entirely  upon  the  statute  for  its  existence,  and  can  only  be  granted  in  those 
cases  in  which  the  statute  authorizes  It  to  be  done.  The  statute  makes  the 
granting  of  a  new  trial  in  these  cases  dependent  upon  the  entry  of  a  final 
Judgment  That  Judgment  may  be  for  either  of  the  parties,  but  when  a  final 
Judgment  had  been  entered,  whether  for  the  plaintiff  or  defendant  the  statute 
gives  to  the  party  against  whom  the  Judgment  is  rendered  the  absolute  right 
to  a  new  trial  upon  payment  of  costs  and  certain  damages.  This  right  accru- 
ing as  it  does  at  any  time  within  three  years  after  a  final  Judgment  is  rendered 
in  the  action,  expires  when  the  new  trial  has  once  been  granted." 

As  tending  to  show  that  there  is  no  distinction  in  the  binding  force 
and  effect  of  a  judgment  in  ejectment  and  a  judgment  in  any  other 
class  of  actions,  we  have  the  cases  of  Beebe  v.  Elliott,  4  Barb.  457,  and 
Gates  V.  Canfield,  2  Civ.  Proc.  R.  255. 

There  is  no  claim  that  the  form  of  judgment  entered  in  an  action 
of  ejectment  should  contain,  nor  is  there  any  pretense  that  the  judg- 
ment here  involved  did  contain,  any  provisions  which  in  that  action 
required  further  litigation.  So  far  as  the  parties  to  it  were  concerned, 
the  judgment  was  final,  and  was  the  termination  of  the  action;  and 
the  fact  that,  by  other  provisions  of  the  Code  of  Civil  Procedure,  a 
new  trial  might  be  had,  under  certain  conditions,  within  three  )'ears, 
did  not  continue  the  suit  as  a  pending  action.  On  the  entry  of  the 
judgment,  therefore,  and  after  the  time  to  appeal  had  expired,  the 
action  in  which  the  notice  of  lis  pendens  was  filed  had  been  terminated ; 
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and  the  fact  that  the  judgment  was  subject  to  be  set  aside  on  certain 
conditions  being  complied  with  did  not  destroy  its  character  as  a  final 
determination  in  that  particular  suit  of  the  rights  of  the  parties. 

Our  conclusion,  therefore,  is  that  the  judgment  which  was  here  ren- 
dered in  the  ejectment  action  was  a  final  judgment,  within  the  mean- 
ing of  section  1674  of  the  Code  of  Civil  Procedure ;  and  the  plaintiff 
having  allowed  the  time  to  appeal  to  expire,  so  that  it  became  a  bind- 
ing judgment  as  to  the  rights  of  the  parties  in  that  particular  action, 
the  defendant,  on  motion,  was  entitled,  as  matter  of  right,  to  have  the 
notice  of  pendency  of  action  canceled.  Accordingly  the  order  appeal- 
ed from  should  be  reversed,  with  $10  costs  and  disbursements,  and 
tiie  motion  granted,  without  costs. 

PATTERSON,  McLAUGHLIN,  and  LAUGHLIN,  JJ.,  concur. 

VAN  BRUNT,  P.  J.  I  concur  in  this  opinion,  and  also  think  that, 
as  matter  of  discretion,  the  li^  pendens  ought  to  have  been  canceled. 


PEOPIiB  ex  rel.  TARMERS*  LOAN  ft  TRUST  CO.  et  al.  T.  WBLLS 
et  al.,  Tax  Com'rs. 

(Saprone  Court,  Special  Term,  New  York  County.    February  18,  1903.) 

L  Taxation — ^Exechtobs — Residence. 

Tax  Law  (Laws  1896,  p.  797,  c.  908,  {  8)  declares  that  all  personal  prop- 
erty situated  or  owned  within  the  state  Is  taxable,  unless  exempt  by  law. 
Held,  that  two  executors  residing  in  the  state  are  taxable  for  all  the  per- 
sonal property  of  the  estate  of  their  testator,  although  a  third  executor 
resides  out  of  the  state. 

2.  Saue — ^Deduction  o»  Debts— Incumbbakce  on  Pbopebtt. 

Tax  Law  (Laws  1896,  p.  800,  c.  908,  §  6)  provides  that  no  deduction  shall 
be  allowed  in  the  assessment  of  personal  property  by  reason  of  the  indebt- 
edness of  the  owner  on  account  of  any  Indirect  liability  as  surety;  in- 
dorser,  or  otherwise.  Held,  that  one  purchasing  real  estate  subject  to  a 
mortgage  debt,  who  does  not  assume  the  debt,  is  not  entitled  to  deduct 
the  debt  from  an  assessment  against  his  personalty. 

Certiorari  by  the  people,  on  the  relation  of  the  Farmers'  Loan  & 
Trust  Company  and  others,  as  executors  of  the  will  of  Eugene  A. 
Hoffman,  deceased;  against  Wells  and  others,  tax  commissioners,  to 
review  the  assessment  of  the  estate  for  taxation.    Writ  quashed 

Paul  R.  Towne  (Wm.  H.  Harris,  of  counsel),  for  relators. 
John  J.  Delany  (George  S.  Coleman  and  Curtis  A.  Peters,  of  coun- 
sel), for  respondents. 

FITZGERALD,  J.  Eugene  A.  Hoffman,  a  resident  of  the  county 
of  New  York,  died  on  June  17,  1902,  his  last  will  and  testament  was 
admitted  to  probate  by  the  surrogate  of  the  county  of  New  York  on 
June  27th  following,  and  letters  testamentary  were  duly  issued  to  the 
Farmers'  Loan  &  Trust  Company,  a  domestic  corporation  organized 
under  the  laws  of  this  state,  and  having  its  principal  office  in  the  bor- 
ough of  Manhattan,  William  H.  Harris,  a  resident  of  the  borough  of 
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Manhattan,  and  Samuel  V.  Hoffman,  a  resident  of  Morristown,  in  the 
state  of  New  Jersey,  as  executors  and  trustees  under  said  will,  all  of 
whom  duly  qualified  and  entered  upon  the  discharge  of  their  duties, 
and  thereupon  took  possession  of  testator's  property,  and  had  in  their 
possession  and  under  their  control  in  the  borough  of  Manhattan,  on 
the  second  Monday  of  January,  1903,  personal  property  which  amount- 
ed in  the  aggregate  to  $i,ii2,6^.  The  commissioners  of  taxes  and 
assessments  of  the  city  of  New  York  assessed  for  the  year  1903  the 
Farmers'  Loan  &  Trust  Company  and  William  H.  Harris,  two  of  the  ex- 
ecutors and  trustees,  as  such,  at  the  sum  of  $1,500,000.  This  sum 
was  subsequently  reduced,  and  the  amount  finally  determined  at  Si,- 
054,000.  Relators  object  to  this  assessment  on  two  grounds:  First. 
'That  the  Farmers'  Loan  &  Trust  Company  and  William  H.  Harris 
could  be  assessed  for  personal  property  held  by  them  as  executors  and 
trustees  on  a  sum  equal  only  to  two-thirds  of  the  total  sum  held  by 
them  jointly  with  the  nonresident  executor  and  trustee.  Second.  That 
they  were  entitled  to  have  the  mortgages,  which  were  liens  upon  two 
parcels  of  real  estate  when  acquired  by  decedent,  but  which  he  had 
not  assumed,  deducted  frcMn  the  amount  fixed  by  the  commissioners. 

The  question  involved  in  relators'  first  objection  seems  to  have  been 
passed  upon  and  settled  in  People  ex  rel.  McHarg  v.  Gaus,  169  X. 
Y.  19,  61  N.  E.  987,  where  the  court  held  (page  27,  169  N.  Y.,  and 
page  989,  61  N.  E.) : 

"The  tax  law  [Laws  1896,  p.  797,  c.  908]  S  S,  declares  that  'all  personal  prop- 
erty situated  or  owned  within  this  state  is  taxable  unless  exempt  from  taxation 
by  law.'  The  property  in  question  is  not  exempt  by  law ;  It  Is  situated  wlthlr 
this  state.  It  must  be  taxable  either  where  it  is  situated,  or  where  its  holdet 
or  controller  resides.  It  does  not  follow  that  because  Mr.  McHarg  does  not 
reside  in  Albany  that  the  property  is  not  taxable  there,  for  he  can  exercise  his 
holding  and  control  by  means  of  his  direction  to  Its  custodian  In  Albany." 

In  People  ex  rel.  Ives  v.  Wells  (not  reported),  where  practically  the 
same  question  as  in  the  case  at  bar  was  presented,  Mr.  Justice  Smith 
said: 

"I  think  the  decision  of  the  Court  of  Appeals  In  the  case  of  People  ex  reL 
McHarg  v.  Gaus,  1C9  N.  T.  19  [61  N.  E.  987],  is  controlling  against  the  conten- 
tion of  the  relator  herein,  and  that  it  was  the  intent  of  the  court  In  tliat  case 
to  bold  that  all  personal  property  situated  in  the  state  of  New  York  is  taxable  . 
here  in  case  such  property  is  held  by  executors,  one  or  more  of  whom  reside 
In  this  state,  and  one  or  more  reside  in  another  state.  The  case  of  the  People 
ex  rel.  Beaman  t.  Feltner  decided  only  that  where  personal  property  situated 
in  New  Jersey  was  held  by  three  trustees,  one  of  whom  resided  in  this  state, 
the  trustee  residing  in  this  state  should  be  assessed  here  for  one-third  of  the 
personal  property  of  the  estate,  notwithstanding  it  was  all  deposited  in  another 
state." 

Relators'  second  objection  cannot  be  sustained.  Section  6,  Tax  Law 
(Laws  1896,  p.  800,  c.  908),  provides  that  "no  deduction  shall  be  al- 
lowed in  the  assessment  of  personal  property  by  reason  of  the  in- 
debtedness of  the  owner  contracted  or  incurred  in  the  purchase  of  non- 
taxable property  or  securities  owned  by  him  or  held  for  his  benefit, 
nor  for  or  on  account  of  any  indirect  liability  as  surety,  grantor,  in- 
dorser  or  otherwise.  *  *  *"  Or,  in  other  words,  deductions  can 
only  be  made  where  the  obligaticm  is  a  direct  legal  one.  In  this  mat- 
ter the  debt  (the  mortgage)  was  not  contracted  or  assumed  by  the 
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decedent,  and  therefore  not  his  debt.  In  People  ex  rel.  D.  &  H.'  Co. 
V.  Feitner,  6i  App.  Div.  129,  70  N.  Y.  Supp.  ^oo,  affirmed  171  N,  Y. 
641,  63  N.  E.  786,  in  passing  upon  a  claim  similar  to  the  one  here  pre- 
sented, the  court  said  (page  133,  61  App.  Div.,  and  page  504,  70  N. 
Y.  Supp.): 

"Tbese  bonds  were  not,  wben  Issued,  obligations  of  the  relator,  but  were 
obligations  of  the  Albany  ft  Susquebanna  Railroad  Company,  and  secured  by 
a  mortgage  upon  Its  property.  Wben  tbe  relator  sold  these  bonds,  It  guar- 
antied the  payment  of  the  principal,  and  Interest  thereon,  but  that  guaranty 
did  not  make  the  relator  the  principal  debtor.  *  *  *  It  certainly  cannot 
be  said,  however,  that  this  obligation  to  pay  the  principal  upon  these  bonds  Is 
an  original  obligation  or  anything  more  than  a  guaranty  of  the  obligation  of 
the  Albany  ft  Susquehanna  Railroad  Company  to  pay  the  bonds." 

In  People  ex  rel.  Nat.  Surety  Co.  v.  Feitner,  166  N.  Y.  129,  59  N. 
E.  731,  Parker,  C.  J,,  said  (page  132,  166  N.  Y.,  and  page  732,  59 
N.  E.) : 

"Our  Inquiry,  therefore,  should  be  whether  the  Item  which  Is  the  subject  of 
the  controversy  was  a  debt  on  the  part  of  the  relator ;  if  It  were,  the  assessors 
erred  In  not  deducting  It ;  If  not,  there  was  no  authority  for  so  doUi(." 

Writ  quashed  and  assessment  affirmed,  with  costs. 


BIARSHALL  T.  UNITBD  STATES  TRUST  GO.  et  aL . 

(Supreme  Court,  Appellate  Division,  First  Department    April  15,  1904) 

L  Wills— Construction— Mobtgaqes-tPatmint   bt    Ezeoutobs— Lifk    Es- 
tates— Cbeditobs  of  Heibs — Fbaitdulent  Convetances. 

Testatrix  conveyed  property  to  her  son  for  life,  remainder  to  his  heirs, 
if  any,  otherwise  to  be  divided  according  to  testatrix's  last  will,  on  cer- 
tain conditions,  one  of  which  was  that  the  son  should  have  no  power  to 
sell,  mortgage,  or  otherwise  incumber  the  property.  By  testatrix's  will 
she  directed  her  executors  to  sell  certain  other  property,  and  with  the 
proceeds  pay  a  mortgage  on  the  property  conveyed  to  the  son,  whether 
the  same  was  owned  by  testatrix  at  her  death  or  should  have  been  trans- 
ferred to  her  son,  "but  not  otherwise."  The  son  transferred  his  interest 
in  the  property  for  a  term  of  years,  which  term  became  part  of  the  assets 
of  a  firm  of  which  the  son  was  a  member.  The  firm  failed,  after  which 
the  son  notified  the  executors  not  to  pay  off  tbe  mortgage  on  the  property, 
whereupon  the  same  was  foreclosed,  and  the  property  purchased  by  the 
executors  with  funds  belonging  to  the  estate.  Held,  that  tbe  executor's 
compliance  with  the  son's  request  was  not  a  combination  to  defeat  the 
claim  of  judgment  creditors  of  the  son,  and  was  not  fraudulent  as  to 
them. 

2.  SAifE—MoBTOAGES—FoBECLOSTTRB—LixR— Effect. 

A  mortgage  on  real  estate  conveyed  by  testatrix  to  her  son  for  life  was 
a  first  lic^  on  the  property.  In  an  action  to  foreclose  the  same,  judgment 
creditors  of  the  son  were  made  parties,  and  failed  to  defend  on  the  ground 
that  testatrix's  executors  were  bound  to  pay  the  mortgage  under  a  pro- 
vision of  her  will,  whereupon  the  entire  property,  including  the  son's  life  es- 
tate, was  decreed  to  be  subject  to  the  mortgage,  and  was  ordered  sold  to 
pay  it.  Held  that,  testatrix's  executors  having  purchased  the  proper^ 
at  sale,  acquired  an  absolute  title  thereto,  freed  from  the  life  estate  and 
the  claims  of  the  son's  creditors,  under  Code  Civ.  Proc.  S  1632,  providing 
that  a  conveyance  under  a  final  judgment  In  an  action  to  foreclose  a  mort- 
gage on  real  estate  vests  in  the  purchaser  tbe  same  estate  that  would 
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have  vested  in  the  mortgagee  if  tbe  equity  of  redemption  bad  been  tore- 
closed,  and  Is  conclusive  as  against  each  party  to  tlie  action  who  was  duly 
snmmoned,  etc. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  C.  Marshall  against  the  United  States  Trust  Com- 
pany and  others,  individually  and  as  executors  of  the  estate  of  Mar}' 
Flanagan,  deceased.  From  a  judgment  in  favor  of  plaintiflf  (86  N.  Y. 
Siipp.  617)  defendants  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P,  J.,  and  HATCH,  McLAUGH- 
UN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Edward  W.  Sheldon,  for  appellants. 
John  M.  Harrington,  for  respondent 

INGR.\HAM,  J.  By  this  action  the  plaintiff,  a  judgment  creditor 
of  the  defendant  William  C.  Flanagan,  seeks  to  have  his  judgment 
against  the  defendant  Flanagan  established  as  a  lien  upon  a  life  estate 
in  certain  real  property  which  had  vested  in  Flanagan,  the  title  to 
which  is  now  held  by  the  defendants  the  United  States- Trust  Com- 
pany and  James  J.  Williams,  as  executors  and  trustees  under  the  last 
will  and  testament  of  Mary  A.  Flanagan,  deceased.  There  is  no  sub- 
stantial dispute  as  to  the  facts.  The  property  in  question  was  owned 
by  the  appellants'  testatrix  prior  to  the  19th  day  of  March,  1895.  On 
that  day  she  executed  her  will,  by  which  she  directed  her  executors  to 
sell  a  certain  parcel  of  land  on  Mott  avenue,  to  invest  all  moneys  re- 
ceived therefrom,  and  to  pay  the  net  income  of  all  her  property,  and 
of  all  bonds,  mortgages,  and  other  investments,  to  her  son  during  his 
life.    The  said  will  also  contained  the  following  provision: 

"Twentieth :  I  empower  my  said  executors  to  pay  off  any  mortgage  on  my 
real  estate  at  Avenue  B  and  Fourteenth  Street  with  any  funds  which  they  may 
have  in  their  hands  from  the  sale  of  any  other  portion  of  my  estate  and  for 
said  purpose  to  sell  or  dispose  of  for  cash  any  other  property' in  their  hands." 

Subsequent  to  the  executicm  of  this  will,  and  on  the  loth  day  of 
November,  1896,  Mary  A.  Flanagan  executed  an  instrument  by  which 
she  granted  and  released  unto  William  C.  Flanagan,  the  party  of  the 
second  part,  a  lot  on  land  on  the  southwest  corner  of  Fourteenth 
street  and  Avenue  B — 

"For  and  during  the  term  of  his  natural  life,  with  the  powers  and  subject 
to  the  provisions  hereinafter  limited,  declared  and  expressed  concerning  the 
same.  First,  that  the  said  party  of  the  second  part  shall  have  the  power  to 
receive  the  rents,  issues,  and  profits  of  said  premises  during  the  term  of  his 
natural  life.  Second,  that  said  party  of  the  second  part  shall  during  the  term 
of  bis  natural  life  make  and  do  any  and  all  repairs  upon  said  premises  in  good 
and  sanitary  condition,  pay  all  taxes,  Croton  water  rents,  and  assessments 
which  may  be  made  or  levied  upon  said  premises,  and  shall  comply  with  any 
and  all  ordinances  of  the  city  of  New  York,  and  perform  any  and  all  directions 
or  orders  of  the  board  of  health,  fire,  or  other  department  of  said  city  which 
shall  be  empowered  by  law  to  make  the  same.  Third,  should  said  party  of 
tbe  second  part  die  leaving  him  surviving  issue,  or  Issue  of  a  deceased  child 
or  children,  then  said  premises  shall  be  and  become  the  property  In  fee  of  said 
issue  per  stirpes,  and  not  per  capita.  Fourth,  sboald  party  of  tbe  second  part 
die  intestate  and  leave  a  widow  him  surviving,  but  no  Issue  or  issue  of  a  de- 
ceased child  or  children,  then  said  widow  shall  be  entitled  to  one  third  psrt 
of  said  property.  Fifth,  should  said  party  of  the  second  part  die  intestate, 
leaving  him  aurviving  no  widow  or  issue,  or  Issue  of  a  deceased  child  or  chii- 
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dren,  then  said  premises  are  to  revert  to  and  belong  and  be  disposed  of  as  part 
of  the  estate  of  the  party  of  the  first  part,  and  to  be  distributed  In  accordance 
with  the  last  will  and  testament.  If  any,  of  the  said  party  of  the  first  part 
Sixth,  said  party  of  the  second  part  shall  have  no  power  or  authority  to  sell, 
mortgage,  or  otherwise  encumber,  or  suffer  to  be  sold,  mortgaged,  or  encum- 
bered, any  part  of  said  premises." 

This  instrument  was  recorded  in  the  office  of  the  register  of  the 
city  and  county  of  New  York  on  December  8,  1896.  At  the  time  of 
the  execution  and  delivery  of  this  instrument  the  premises  affected 
thereby  were  subject  to  the  lien  of  a  mortgage  to  secure  the  payment 
of  the  sum  of  $12,000  on  the  4th  day  of  July,  1896.  Subsequently,  and 
on  the  20th  of  November,  1896,  the  appellants'  testatrix  executed  a 
codicil  to  her  last  will  and  testament,  whereby  she  directed  her  ex- 
ecutors to  sell  her  Mott  avenue  property  as  provided  in  the  eighth 
clause  of  her  will.  The  said  codicil  also  contamed  the  following  pro- 
vision : 

"Fifth.  I  hereby  direct  my  execators  hereinafter  named  to  pay  oat  of  the 
moneys  realized  upon  the  sale  of  my  property  upon  the  easterly  and  westerly 
«ldes  of  Mott  Avenue  any  mortgage  upon  the  premises  situated  on  the  south- 
west corner  of  Avenue  B  and  Fourteenth  Street,  whether  the  same  be  owned 
by  me  at  the  time  of  my  death  or  shall  hare  been  transferred  to  my  said  son, 
but  not  otherwise." 

Mary  A.  Flanagan  died  on  December  15,  1896,  and  the  will  and 
codicil  were  admitted  to  probate  by  the  surrogate  of  the  city  and 
county  of  New  York  as  a  will  of  the  real  and  personal  property,  and 
letters  thereon  were  issued  to  the  appellants  as  executors.  She  died 
seised  of  the  Mott  avenue  property,  which  the  appellants  have  sold 
as  directed  by  the  will  and  codicil.  On  April  14,  1897,  the  defendant 
Flanagan  leased  the  Avenue  B  property,  in  which  he  had  a  life  estate 
under  the  instrument  before  described,  to  one  Mullen,  for  the  term  of 
10  years  from  May  i,  1897,  and  on  April  29,  1897,  Flanagan  and 
Mullen  formed  a  copartnership.  By  the  copartnership  agreement,  the 
said  lease  from  Flanagan  to  Mullen  was  to  become  an  asset  of  the 
copartnership.  The  said  copartnership  was  unsuccessful,  and  failed 
in  business,  and  jud|:ments  were  obtained  by  the  plaintiff's  assignor 
and  others  against  Flanagan  and  Mullen  during  the  year  1897.  In 
the  month  of  January,  1898,  the  executors  and  trustees  under  the 
will  sold  the  Mott  avenue  property  belonging  to  the  estate  of  the  tes- 
tatrix, and  received  therefor  $43,725,  of  which,  after  making  certain 
payments  directed  by  the  will,  there  remained  in  their  hands  an  amount 
in  excess  of  the  $12,000  required  to  pay  the  mortgage  on  the  Avenue 
B  property  in  which  the  defendant  Flanagan  had  been  granted  a  life 
estate. 

The  defendant  Flanagan,  who  was  called  as  a  witness  for  the  plain- 
tiff, testified  that  he  consented  to  have  the  mortgage  upon  the  prem- 
ises, in  which  he  held  a  life  estate,  foreclosed.  Mr.  Fox  testified  that 
he  acted  as  attorney  for  the  defendant  Flanagan;  that  he  met  the 
attorney  for  the  trust  company,  and  told  him  not  to  pay  the  mort- 
gagee of  $12,000  on  the  Avenue  B  property,  on  the  ground  that  the 
defendant  Flanagan  had  no  interest  in  the  property,  and  that  the  mort- 
gagees might  foreclose  and  let  the  property  be  sold  under  foreclosure ; 
and  that  tiiis  advice  was  given  at  the  request  of  Flanagan.    The  at- 
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torney  for  the  trust  company  testified  that  Mr.  Fox,  as  Flanagan's  at- 
torney, requested  the  trustees  not  to  pay  off  this  mortgage;  diat  he 
stated  that  Flanagan  had  parted  with  his  interest  in  the  property, 
that  by  certain  copartnership  articles  with  Mullen  the  lease  had  become 
copartnership  property,  and  that  judgments  had  been  obtained  against 
both  Flanagan  and  Mullen,  and  that,  as  Flanagan  had  no  further  in- 
terest in  the  property,  the  trustees  could  not  under  the  will  pay  off  the 
mortgage;  that,  in  consequence  of  this  notice  from  Flanagan's  attor- 
ney, the  trustees  did  not  pay  off  the  mortgage,  whereupon  an  action 
was  commenced  to  foreclose  the  mortgage,  a  judgment  of  foreclosure 
and  sale  entered,  the  property  sold  thereunder,  and  purchased  by  the 
appellants  as  trustees  under  the  will  of  Mrs.  Flanagan,  who  received 
a  conveyance  of  this  property  from  the  referee  under  the  judgment 
of  foreclosure,  and  paid  for  the  property  out  of  the  money  of  the 
estate  in  their  hands  which  they  held  as  in  trust  under  the  provisions 
of  the  will.  The  appellants  subsequently  sold  this  Avenue  B  property, 
which  they  had  purchased  at  the  foreclosure  sale  on  the  28th  of  Feb- 
ruary, 1899,  for  the  sum  of  $21,000,  receiving  upon  such  sale  $5,000 
in  cash,  and  a  bond  of  the  purchaser  secured  by  a  mortgage  for  $16,- 
000.  Subsequently  the  said  mortgage  and  interest  was  paid  to  the 
said  executors. 

The  court  below  found  that  "said  defendant  executors  and  trustees, 
at  the  request  of  the  defendant  William  C.  Flanagan,  and  with  intent 
to  defeat  the  collection  of  said  judgment  now  owned  and  held  by 
plaintiff,  and  in  violation  and  disregard  of  the  directions  contained  in 
the  last  will  and  testament  and  codicil  thereto,  and  in  violation  and 
disregard  of  the  rights  and  interests  of  said  Flanagan's  creditors,  in- 
cluding plaintiff's  predecessors  in  title,  failed,  neglected,  and  refused 
to  pay  off  said  mortgage  to  said  Charles  Kinnen  upon  the  said  prem- 
ises situated  on  the  southwest  corner  of  Fourteenth  street  and  Avenue 

B,  and  suffered  the  same  to  be  foreclosed,  and  bought  in  the  said  prem- 
ises as  hereinbefore  more  fully  set  forth" ;  that  "the  funds  of  the  es  - 
tate  of  said  Mary  A.  Flanagan,  deceased,  including  the  moneys  aris- 
ing on  the  sale  by  them  of  said  Avenue  B  and  Fourteenth  street  prop- 
erty, have  been  intermingled  in  the  hands  of  defendant  trustees ;  that 
from  the  fund  of  $15,817.32,  the  income  of  which  is  applicable  to 
the  payment  of  plaintiff's  judgment  against  the  defendant  William 

C.  Flanagan,  as  hereinbefore  set  forth,  income  has  been  received  by 
the  defendant  trustees  as  follows,"  which  income  amounts  to  $531.91. 

As  conclusions  of  law,  the  court  held : 

"(1)  That  as  between  the  defendant  executors  and  trustees  and  the  defend- 
ant Flanagan,  upon  the  said  purchase  with  funds  of  the  said  trust  estate  on 
the  said  foreclosure  sale  by  the  defendant  executors  and  trustees  of  the  prem- 
ises situated  on  the  southwest  corner  of  Fourteenth  street  and  Avenue  B  In 
the  city  of  New  Tork,  the  said  defendant  William  C.  Flanagan,  by  virtue  of 
his  Interest  under  the  said  deed  and  the  direction  of  the  said  codldl  to  pay 
off  the  said  mortgage  on  the  property,  became  restored  to  an  estate  for  the 
term  of  bis  natural  life  in  the  said  premises,  subject  to  certain  deductions 
properly  chargeable  against  said  life  tenant  in  the  premises.  (2)  That,  upon 
the  said  sale  of  the  said  premises  by  the  defendant  executors  and  trustees 
to  Harris  Mandelbaum  and  FlBh»  Lewlne,  the  defendant  William  C.  Flana- 
gan became  the  owner  of  an  estate  for  the  term  of  his  natural  life  in  the  fund 
of  $21,000,  as  representing  his  interest  in  the  said  premises  before  foreclosure 
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onder  tbe  said  deed  to  him,  taken  together  with  his  right  nnder  the  said  will 
and  codicil  to  have  the  mortgage  thereon  paid  oft,  subject  to  certain  deductions 
hereinafter  mentioned  properly  chargeable  against  said  lite  tenant  in  the 
premises.  *  •  •  (6)  That  $16,817.32  is  the  amount  of  the  fund  to  which 
said  defendant  Flanagan's  life  estate  now  attaches  in  tbe  premises.  (7)  That 
the  plaintiff's. preferential  lien  upon  the  income  of  tbe  said  fund  of  |15,817.32 
attached  at  the  commencement  of  this  action  on  November  25,  1902,  and  that 
plaintiff  was  not  bound  to  join  any  other  creditor  as  a  party  to  this  action. 
(8)  That  the  plaintiff  should  be  paid  out  of  the  interest,  Income,  issues,  and 
profits  of.  said  fund  of  $15,817.32  the  amount  remaining  unpaid  on  his  judg- 
ment to  wit,  $616.19,  together  with  interest  thereon  from  the  28tb  day  of  Oc- 
tober, 1897,  and  the  costs  of  this  action." 

And  the  defendant  trustees  were  ordered  and  directed  to  pay  the 
net  income  realized  by  them  upon  the  said  fund  since  the  commence- 
ment of  the  action,  and  to  pay  as  the  income  is  received,  to  the  plain- 
tiff or  his  attorney,  during  the  term  of  the  natural  life  of  the  defend- 
ant Flanagan,  until  the  money  payable  to  the  plaintiff  herein  should 
have  satisfied  the  judgment;  and  the  defendant  trustees  were  en- 
joined and  restrained  from  paying  the  defendant  Flanagan,  or  to  any 
one  except  the  plaintiff  or  his  attorney,  any  part  of  such  net  interest, 
income,  issues,  and  profits  arising  from  the  said  fund  of  $15,817.32 
during  the  term  of  the  natural  life  of  the  defendant  Flanagan,  until 
the  moneys  payable  to  the  plaintiff  as  directed  should  have  been  fully 
paid  and  satisfied ;  and  judgment  was  entered  in  accordance  with  this 
direction,  and  from  this  judgment  the  defendant  trustees  appeal. 

By  this  action  the  plaintiff  seeks  to  have  applied  to  the  payment  of 
his  judgment  the  interest  of  the  judgment  debtor  in  this  Avenue  B 
pToperty.  By  the  grant  to  the  judgment  debtor  he  became  the  owner 
of  an  estate  for  life  in  the  Avenue  B  property,  subject  to  a  mortgage 
of  $12,000,  and  interest  thereon.  As  such  life  tenant,  he  was  required 
to  pay  taxes,  assessments,  and  charges  upon  the  property.  That  life 
estate  undoubtedly  became  property  in  his  hands  to  which  the  lien  of 
a  judgment  would  attach,  and  it  was  subject  to  the  payment  of  his 
debts.  The  fifth  clause  of  the  codicil  to  Mrs,  Flanagan's  will  di- 
rected her  executors  to  pay,  out  of  the  money  realized  upon  the  sale 
of  the  Mott  avenue  property,  any  mortgage  upon  the  premises  in 
question,  if  she  owned  the  property  at  the  time  of  her  death,  or  if 
it  had  been  transferred  to  her  son.  It  was  not  their  duty  to  pav 
until  they  had  realized  sufficient  money  out  of  the  sale  of  the  Mott 
avenue  propeity.  The  court  found  that  during  the  month  of  Janu- 
ary, 1898,  the  executors  sold  the  Mott  avenue  property  belonging  to 
the  estate,  as  directed  by  the  eighth  clause  of  the  will,  in  several  lots 
or  parcels,  for  sums  amounting  in  the  aggregate  to  $43,725.  Just 
when  the  money  was  received  upon  this  sale  does  not  appear.  On  the 
14th  day  of  April,  1897,  before  the  Mott  avenue  property  had  been 
sold,  Flanagan  had  leased  the  Avenue  B  property  to  Mullen,  as  ten- 
ant for  10  years  from  May  i,  1897,  at  a  yearly  rent  of  $2,200  for  the 
first  five  years,  and  $2,300  for  the  remainder  of  the  term;  and  on 
the  29th  of  April,  1897,  Flanagan  and  Mullen  entered  into  a  copart- 
nership agreement  to  conduct  a  restaurant  and  saloon  business  upon 
the  premises  in  question.  It  was  agreed  that  the  lease  of  Flaragan 
to  Mullen  of  the  premises  should  become  copartnership  assets.  This 
copartnership  was  to  continue  for  10  years,  the  term  of  the  lease. 
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Mullen  contributed  the  sum  of  $i,ooo  in  cash  and  his  experience  in 
the  business,  and  Flanagan  contributed  $1,500  and  the  rents,  issues, 
and  profits  arising  from  the  said  premises  leased.  It  was  also  agreed 
that  the  condition  of  the  lease  as  to  the  payment  of  the  rents  by  Mullen 
should  become  null  and  void,  and  said  rents  should  become  copart- 
nership property,  notwithstanding  the  condition  expressed  in  said  lease 
for  the  payment  of  rent,  and  that  the  same  was  to  be  used,  laid  out, 
and  employed  in  common  between  them  for  the  management  of  the 
said  restaurant  and  saloon  business;  and  it  was  further  agreed  that 
"all  such  gains,  profits  and  income  shall  come,  go  out  or  arise  for  or 
by  reason  of  the  said  trade  or  joint  business  as  aforesaid,  the  rents 
from  the  said  premises  shall  be  from  time  to  time,  during  the  said 
term,  equally  and  proportionately  divided  between  them,  the  said  co- 
partners, share  and  share  alike" ;  and  also  that  all  of  such  losses  that 
shall  happen  in  the  said  joint  trade  should  be  paid  and  borne  equally 
and  proportionately  between  the  partners. 

By  the  lease  to  Mullen  and  the  copartnership  agreement,  this  prop- 
erty, for  the  term  of  the  lease,  undoubtedly  be::ame  copartnership 
property,  and  this  was  the  condition  of  the  property  when  the  duty 
devolved  upon  the  trustees  to  pay  off  the  mortgage  which  was  then 
upon  the  property.    In  the  meantime  the  business  had  been  unsuc- 
cessful.   The  firm  had  failed,  and  judgment  had  been  obtained  against 
the  copartners.    The  lease,  however,  for  the  term  of  10  years,  was 
copartnership  property,  and  subject  to  the  debts  of  the  copartnership. 
The  direction  in  the  will  of  Mrs.  Flanagfan  which  then  became  op- 
erative  was  to  pay  this  mortgage,  "whether  the  same  be  owned  by  me 
at  the  time  of  my  death  or  shall  have  been  transferred  to  my  said 
son,  but  not  otherwise" ;  and  this  condition  existed  when  the  trustees 
were  directed  by  Flanagan  not  to  pay  the  mortgage,  as  the  condition 
contemplated  by  the  will  did  not  then  exist.    It  is  not  entirely  clear 
that  this  direction  to  pay  the  mortgage  became  operative.    Prior  to 
making  this  codicil,  Mrs.  Flanagan  had  granted  the  estate  to  the  de- 
fendant Flanagan  for  life,  with  remainder  to  his  issue,  and  with  a 
reversion,  in  the  event  of  his  dying  without  issue  and  unmarried,  to 
her  estate.     It  is  clear  that  at  the  time  this  provision  of  the  will  be- 
came operative  the  premises  were  not  owned  by  her  and  had  not  been 
transferred  to  her  son.    His  interest  in  them  was  simply  a  life  es- 
tate, with  remainder  over,  and  he  had  transferred  his  interest  in  the 
property  for  a  term  of  10  years.    When  the  will  was  made,  this 
grant  of  the  property  was  in  existence,  and  this  limitation  upon  the 
direction  of  the  executors  to  pay  the  mortgage  upon  the  property  must 
be  read  in  connection  with  the  condition  in  which  the  property  sto.Dd 
at  the  time  the  will  was  executed.     Mrs.  Flanagan  could  have  con- 
templated that  by  the  death  of  her  son  before  her,  without  issue  and 
without  having  been  married,  the  property  would  revert  to  her,  and 
at  the  time  of  her  death  be  a  portion  of  her  estate;   but  it  is  not 
clear  that  she  intended  that  her  executors  should  pay  oflF  that  mort- 
gage regardless  of  the  condition  of  the  property  at  the  time  of  her 
death,  or  the  interest  that  she  should  own  or  that  her  son  should  have 
in  it  at  that  time;  and  I  do  not  think  that,  because  these  trustees,  act- 
ing upon  a  notice  received  from  the  son's  legal  adviser  that  the  situa- 
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lion  was  such  as  was  not  contemplated  by  the  will,  and  that  therefore 
they  were  not  justified  in  paying  the  mortgage,  their  failure  to  pay  the 
mortgage  can  be  fairly  said  to  be  the  result  of  a  combination  to  defeat 
the  collection  of  the  plaintiff's  judgment,  and  in  violation  and  dis- 
regard of  the  directions  contained  in  the  will  and  codicil,  and  in  vio- 
lation and  disre^^ard  of  the  rights  and  interests  of  Flanagan's  creditors, 
.  including  plaintiff's  predecessors  in  title. 

The  mortgage  not  having  been  paid,  the  mortgagee  commenced  pro- 
ceedings to  foreclose  it,  alleging  nonpayment.  To  that  action  the 
trustees  and  Flanagan  and  the  holder  of  the  plaintifF's  judgment  and 
the  other  judgment  creditors  were  parties.  'The  mortgage  was  a  lien 
upon  Flanagan's  interest  in  this  property,  he  having  a  life  estate  there- 
in ;  and  by  the  judgment  in  the  foreclosure  action  it  was  decreed  that 
the  mortgage  was  a  lien  upon  the  property,  and  that  the  property 
should  be  sold  to  satisfy  the  mortgage.  Whatever  rights  Flanagan 
had  in  that  property,  and  whatever  rights  or  interest  the  plaintiff,  as 
Flanagan's  judgment  creditor,  had  therein,  were  subject  to  the  mort- 
gage; and  when,  by  the  judgment  in  the  foreclosure  action,  it  was 
determined  that  the  property  should  be  sold  and  conveyed  to  the  pur- 
chaser upon  the  sale,  it  was  the  plaintiff's  as  well  as  Flanagan's  in- 
terest in  the  property  that  was  sold,  and  there  passed  to  the  purchaser 
at  that  sale  an  absolute  title  to  the  property,  discharged  of  all  claim 
by  either  Flanagfan  or  the  plaintiff  or  the  owner  of  the  plaintiff's 
judgment  therein.  It  is  true  that  the  executors  became  the  purchas- 
ers at  the  sale  under  that  judgment ;  but  they  then  purchased  Flana- 
gan's interest  and  the  plaintiff's  interest  in  the  property,  and  the  sum 
realized  on  that  sale  stood  in  lieu  of  the  property  itself,  and  the  pur- 
chaser at  the  sale  acquired  a  valid  title,  discharged  of  all  claim  that 
Flanagan  or  his  issue,  or  those  claiming  under  him  who  were  parties 
to  the  action,  were  entitled  to  under  the  grant. 

Section  1632  of  the  Code  of  Civil  Procedure  provides  that — 

"A  conveyance  upon  a  sale. made  pursuant  to  a  final  Judgment  In  an  action  to 
foreclose  a  mortgage  upon  real  property  vests  In  the  purchaser  the  same  estate 
only  that  would  have  vested  In  the  mortgagee  If  the  equity  of  redemption  had 
been  foreclosed.  Such  a  conveyance  is  as  valid  as  If  it  was  executed  by  the 
mortgagor  and  mortgagee,  and  is  an  entire  bar  against  each  of  them,  and 
against  each  party  to  the  action  who  was  duly  summoned,  and  every  person 
claiming  from,  through  or  under  a  party,  by  title  accruing  after  the  filing  of 
tbe  notice  of  the  pendency  of  the  action,  as  prescribed  in  the  last  section." 

The  conveyance  by  the  referee  to  the  executors  and  trustees,  there- 
fore, was,  by  force  of  the  statute,  an  entire  bar  to  any  claim  of  the 
plaintiff,  as  a  judgment  creditor  of  Flanagan,  in  and  to  any  part  of 
this  property  purchased  and  conveyed  under  the  judgment,  and  there 
vested  in  the  appellants  an  absolute  title  to  the  property,  discharged 
of  all  claim  by  Flanagan  or  any  one  claiming  under  him  who  was  a 
party  to  the  action.  These  parties  were  all  before  the  court  If  the 
executors  were  bound  to  pay  this  judgment  and  thus  release  the 
property  from  tlie  lien  thereof,  either  Flanagan  or  those  claiming 
under  or  through  him  could  in  that  action  have  asked  for  a  judgment 
requiring  the  executors  to  pay  the  mortgage,  and  thereby  have  freed 
the  interest  of  their  judgment  debtor  from  the  lien  of  the  mortgage. 
No  such  application  was  made,  and  I  think  it  clear  that  the  title  of 
87N.Y.S.— 48 
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the  trustees  to  this  property  could  not  be  subjected  to  any  claim  of 
Flanagan  or  any  one  claiming  under  him  who  was  a  party  to  that 
action  and  whose  interest  in  the  property  was  conveyed  by  the  referee 
to  the  appellants. 

The  authorities  sustain  this  conclusion.  In  Rector,  etc.,  Christ  P. 
E.  Church  V.  Mack,  93  N.  Y.  488,  45  Am.  Rep.  260,  it  was  said : 

"The  effect  of  tbe  foreclosure  deed,  therefore,  as  determined  by  the  statute. 
Is  to  vest  In  the  purchaser  tbe  entire  interest  and  estate  of  the  mortgagor 
and  mortgagee  as  it  existed  at  tbe  date  of  the  mortgage,  and  unafFected  by  tbe 
subsequent  incumbrances  and  ooUTeyances  of  the  mortgagor.  •  •  •  The 
statute  allowed  her  to  be  a  purchaser,  and,  in  determining  tbe  effect  of  tbe 
foreclosure  deed.  Its  terms  draw  no  distinction  between  purchasers.  It  does 
not  discriminate.  Whoever  may  lawfully  purchase  becomes  the  pnrcbaser. 
whose  title  is  described  and  determined." 

In  People  ex  rel.  Short  v.  Bacon,  99  N.  Y.  275,  2  N.  E.  4,  it  was  said  : 

"The  relator's  lien  or  right,  whatever  It  may  hare  been,  upon  the  land  or 
interest  of  the  mortgagor  or  Judgment  debtor,  was  subsequent  to  the  mortgage. 
They  were  parties  to  the  foreclosure,  and  the  conveyance  in  pursuance  of  it 
was  an  entire  bar  against  them  as  well  as  against  tbe  mortgagor.  Neither 
could,  after  that,  have  any  right  or  interest  In  tbe  equity  of  redemption." 

See,  also,  Nutt  v.  Cuming,  22  App.  Div.  92,  47  N.  Y.  Supp.  800: 
Id.,  155  N.  Y.  309, 49  N.  E.  880. 

It  follows  that  the  judgment  must  be  reversed,,  and,  as  it  appears 
from  the  undisputed  facts  that  the  plaintiff  is  not  entitled  to  any  re- 
lief, the  complaint  is  dismissed,  with  costs.    All  concur. 


FOX  T.  METROPOLITAN  ST.  RT.  CO. 
(Supreme  Court,  Appellate  DiTiBlon,  First  Department    April  15.  1904.) 

1.  Cabbiers— Stbeet  Ra.ii.boad— Injubt  to  PASsxNOEBr— Unkxpected  Stabti::«6 

OF  Cab>— Evidence— Sufficiency. 

In  an  action  against  a  street  railway  company  for  injuries  to  a  passen- 
ger from  the  alleged  sudden  starting  of  tbe  car  while  he  was  alighting, 
evidence  held  sufficient  to  sustain  a  verdict  for  defendant  on  tbe  issue 
as  to  whether  tbe  car  was  started  as  claimed. 

2.  ApfeaIt-Tkiai.  CotJBT's  Reasons— ExAiaNATioN  or  Opinion. 

On  api)eal  the  appellate  court  may  examine  into  tbe  opinion  of  tbe  trial 
Judge  to  ascertain  tbe  grounds  on  wliicb  be  set  aside  the  verdict  of  the 
Jury. 

8.  Tbiai/—Evidenc»— Exception— Waiveb  of  Objection. 

Where  the  trial  court  commits  an  error  in  a  rnling  on  the  admission  of 
evidence,  it  may  cure  tbe  error  by  striking  out  tbe  testimony  or  by  grant- 
ing a  new  trial  to  tbe  party  against  whom  the  ruling  is  made. 

4.  Same— Waives  of  Objection. 

Where,  because  of  the  introduction  of  certain  evidence  by  defendant, 
tbe  trial  court  stated  that,  if  counsel  for  plaintiff  desired,  be  would  declare 
a  mistrial,  but  counsel  stated  that  he  would  rather  have  the  record  re- 
main as  it  was,  and  subsequently  the  court  stated  that  he  was  about  to 
strike  out  the  evidence,  but  plaintiff's  counsel  In  reply  expressed  a  desire 
to  rebut  tbe  evidence,  plaintiff  could  not  thereafter  move  to  set  aside  tbe 
verdict  in  favor  of  defendant,  plaintiff's  exceptions  to  ttte  court's  ruIluK 
on  tbe  admission  of  tbe  evidence  having  been  waived. 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Richard  K.  Fox  against  the  Metropolitan  Street  Railway 
Company.  From  an  order  setting  aside  a  verdict  in  favor  of  defendant, 
it  cLDDC^s      X^c versed 

Argued"  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  INGRAHAM,  JJ. 

Charles  F.  Brown,  for  appellant 
F.  B.  House,  for  respondent 

O'BRIEN,  J.  The  plaintiff  seeks  in  this  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been  received  through  the  negli- 
gence of  the  defendant.  The  plaintiff  testified  that  on  the  4th  day  of 
November,  1900,  at  about  half  past  6  in  the  evening,  he  was  a  passen- 
ger on  an  east-bound  car  of  the  defendant's  railroad  on  125th  street; 
that  when  the  car  was  between  Lenox  and  Fifth  avenues  he  told  the 
conductor  to  stop  at  Fifth  avenue;  that  as  the  car  approached  the 
comer  he  left  his  seat  to  get  off ;  that  the  car  stopped  at  the  corner  on 
the  westerly  side  of  Fifth  avenue  as  he  got  on  the  platform  and  started 
to  leave  the  car,  and  that  as  he  was  getting  off  the  car  started  with  a 
jerk,  broke  his  hold  on  the  cross-bar,  and  threw  him  off,  inflicting  pain- 
ful injuries.  The  plaintiff  was  corroborated  by  a  police  officer,  who 
testified  that  he  saw  the  accident,  and  at  the  time  the  plaintiff  attempted 
to  get  ofif  tihe  car  was  standing  perfectly  still,  and,  as  he  was  getting  off, 
the  car  started  suddenly  and  threw  him.  For  the  defendant  the  con- 
ductor testified  that  the  plaintiff  asked  him  to  stop  the  car  at  Fifth 
avenue,  and  that,  as  was  customary,  he  stopped  on  the  west  crossing, 
ajid,  after  having  again  started  up  the  car,  it  was  moving  very  slowly, 
when  the  plaintiff  asked  him  to  stop;  and  he  said  all  right,  he  would 
stop  on  the  other  side,  and  requested  him  not  to  step  off  until  they  came 
to  a  full  stop,  but  he  took  no  notice;  that  "he  had  a  cane  in  his  hand. 
He  stepped  off  holding  the  cane  in  his  right  hand,  and  held  on  the  hand 
rail  with  his  left,  and  m  doing  so  the  cane  tripped  him."  Another  wit- 
ness called  by  the  defendant  testified  that  he  was  standing  on  the  rear 
of  the  car,  and  that  after  the  car  stopped  on  the  west  side  of  Fifth  ave- 
nue it  started  up  again  on  the  signal  of  the  conductor,  and  was  mov- 
ing slowly  across  Fifth  avenue,  when  the  plaintiff  got  up  from  his  seat 
in  the  car.  "I  saw  him  get  on  the  step  with  the  left  hand  on  the  stanch- 
ion and  the  right  foot  extending  ovef  the  step.  He  had  a  cane  in  the 
left  hand,  and  he  had  hold  of  the  rail.  *  *  *  He  stepped  off  some- 
how or  other.  I  believe  the  cane  tripped  him."  Another  witness  testi- 
fied that  he  was  also  on  the  rear  platform,  and  the  car  was  going  over 
slowly  when  Mr.  Fox  started  to  get  off.  "He  used  his  cane  as  a  sup- 
port, and  had  his  left  hand  on  the  railing  on  the  box  of  the  car.  When 
the  conductor  saw  him  going  off  he  told  him  to  wait  until  he  got  to 
the  other  side  of  the  street,  and  he  didn't  pay  any  attention  to  him." 

With  respect  to  the  two  versions,  therefore,  as  to  the  cause  of  the 
accident,  there  was  a  clean-cut  question  of  fact,  and,  whether  we  regard 
the  number  of  witnesses  or  the  credibility  to  be  attached  to  their  testi- 
mony, as  weighed  in  the  light  of  whether  they  were  or  were  not  disin- 
terested, it  cannot  be  said  that  the  verdict  rendered  in  favor  of  the 
defendant  was  so  clearly  against  the  weight  of  evidence  that  the  learned 


Digitized  by  LjOOQ  IC 


750  87  NEW  YORK  SDPPLBMBNT  (Sup.    Ct. 

and  121  New  York  State  Beporter 

trial  judge  on  this  ground  would  have  been  justified  in  setting  it  aside. 
Nor  do  we  understand  that  this  was  his  reason,  because  this  court  can 
examine  into  the  opnnion  of  the  trial  judge  to  ascertain  the  grounds  up- 
on which  the  decision  was  .made.  Bryant  v.  Allen,  54  App.  Div.  500, 
67  N.  Y.  Supp.  89;  Crossman  v.  Wyckofif,  64  App.  Div.  554,  72  N.  Y. 
Supp.  337.  From  the  opinion  of  the  trial  ju<^e  it  appears  that  the  ver- 
dict was  set  aside  because  of  the  admission  in  evidence  of  the  statement 
of  a  Dr.  Cook,  which  the  trial  judge  regarded  not  only  as  harmful,  but 
as  incompetent  We  have  no  reason  to  differ  with  this  view  of  the  evi- 
dence, but,  regarded  as  harmful  and  incompetent,  it  remains  to  deter- 
mine whether,  in  view  of  the  manner  in  which  such  evidence  was  treat- 
ed by  the  plaintiff's  attorney,  the  exception  taken  to  its  admission  was 
available  upon  the  motion  to  set  aside  the  verdict.  The  conductor, 
on  cross-examination,  testified  that  he  heard  a  conversation  between 
the  plaintiff  and  a  Dr.  Cook  in  reference  to  the  accident,  and  was  tlien 
asked:  "You  may  state  the  conversation  that  you  heard  between  Dr. 
Cook  and  the  plaintiff  with  reference  to  the  happening  of  this  accident," 
whereupon  the  plaintiff's  counsel  said :  "I  object  to  it  as  far  as  it  in- 
volves any  statement  on  the  part  of  Dr.  Cook.  I  do  not  object  to  his 
stating  what  Mr.  Fox  said."  An  extended  colloquy  then  followed 
between  the  court  and  counsel,  and  the  witness  answered,  in  response 
to  the  court's  inquiry,  "Mr.  Fox  said  nothing  on  that  occasion  when 
Dr.  Cook  spoke.  Finally  the  question  was  asked:  "You  may  state 
what  conversation  you  heard  between  Dr.  Cook  and  Mr.  Fox  in  ref- 
erence to  this  accident."  This  was  objected  to  as  incompetent,  and  the 
objection  was  overruled,  and  an  exception  taken.  The  witness  then 
answered  in  part  as  follows:  "This  gentleman  standing  on  the  side- 
walk, looking  at  the  whole  affair,  said,  when  asked  for  his  name  by 
Mr.  Fox :  'I  refuse  to  give  you  my  name.  It  is  your  own  fault  You 
had  no  right  to  step  off  the  car  when  it  was  in  motion.'  Then  he  said, 
'You  must  be  one  of  their  shoo-flys  or  inspectors.' "  After  this  testi- 
mony had  been  received  the  court  said  to  plaintiff's  counsel :  "If  you 
want  me  to  declare  this  a  mistrial,  I  will,  on  account  of  what  has  been 
brought  out  about  Dr.  Cook's  statement  *  *  *  I  leave  it  to  you." 
And  the  plaintiff's  counsel  answered,  "No,  I  would  rather  have  the 
record  stay  as  it  is."  Again,  after  the  defendant  had  rested,  and  the 
plaintiff  was  giving  rebuttal  testimony,  the  court  said,  "I  am  going  to 
strike  out  the  evidence  of  what  Dr.  Cook  s^d,"  and  the  plaintiff's 
counsel  stated,  "It  is  already  before  the  juiy,  and  I  submit  that  I  should 
be  allowed  to  rebut  it,"  and  the  court  rephed,  "If  you  do  not  want  me 
to  strike  it  out,  very  well."  The  court,  it  thus  appears,  was  desirous 
of  protecting  fully  the  plaintiff's  rights,  and,  as  testimony  had  inad- 
vertently been  admitted  which  the  judge  regarded  as  incompetent,  he 
offered  to  the  plaintiff  the  only  remedies  that  could  be  offered,  namely, 
to  strike  out  the  testimony,  or,  if  the  plaintiff  wished,  to  declare  a  mis- 
trial, and  thus  enable  him  to  go  before  another  jury.  Obviously,  after 
these  two  offers  were  made  by  the  court  and  declined  by  counsel,  the 
exceptions  taken  to  the  rulings  of  the  court  were  valueless.  Having  tak- 
en the  chances  of  a  favorable  verdict,  and  been  disappointed,  the  plain- 
tiff could  not,  since  he  had,  in  effect,  waived  the  exceptions  by  rejecting 
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the  court's  offers,  subsequently,  upon  the  ground  that  the  rulings  to 
which  such  exceptions  were  taken  were  erroneous,  move  to  set  aside 
the  verdict  We  think  it  will  be  conceded  that  upon  a  trial,  though  a 
court  may  commit  an  error  in  a  ruling,  it  is  entirely  competent  to  cure 
that  error  by  striking  out  the  testimony — if  that  is  sufficient  to  remedy 
the  harm  done — or  by  permitting  the  party  against  whom  the  ruling  is 
made  to  have  a  new  trial.  In  other  words,  there  is  for  the  trial  judge 
a  locus  poenitentiffi,  or  a  right,  when  the  court  thinks  proper  to  change 
its  ruling,  to  call  attention  to  it,  as  was  done  by  the  learned  trial  judge, 
and  offer  to  remove  any  harm  or  prejudice  which  the  party  may  have 
suffered  by  reason  of  the  ruling.  If,  upon  such  option  being  given  to 
coimsel,  he  sees  fit  to  reject  it,  .and  proposes  to  speculate  on  the  verdict 
of  the  jury,  he  cannot,  if  disappointed  at  the  outcome,  then  have  a  new 
trial.  The  cases  are  uniform  in  holding  that  counsel  upon  the  trial 
can  waive  the  right  which  he  has  secured  by  a  proper  exception,  and 
that,  when  once  waived,  it  is  gone  forever,  and  hence  is  not  thereafter 
available  upon  a  motion  for  a  new  trial  or  to  set  aside  a  verdict.  Foster 
V.  Tenenbaum,  2  App.  Div.  i68,  37  N.  Y.  Supp.  722 ;  Brady  v.  Nally, 
151  N.  Y.  258,  45  N.  E.  547;  Brown  v.  Mayor,  11  Hun,  23';  Ward  v. 
Craig,  87  N.  Y.  550;  Hopkins  v.  Clark,  158  N.  Y.  299,  53  N.  E.  27; 
Neil  V.  Thorn,  88  N.  Y.  270. 

We  have  not  overlooked  the  fact  that  the  learned  trial  judge  in  his 
opinion  states  that  he  sets  aside  the  verdict  not  alone  because  of  the 
testimony  of  the  conductor  as  to  what  Dr.  Cook  said,  but  also  as  a  mat- 
ter of  discretion.  We  concur,  however,  with  the  statement  in  the  re- 
spondent's brief  that  such  discretion  "can  refer  only  to  the  weight  of 
the  evidence."  To  the  subject  of  the  weight  of  evidence  we  have  al- 
ready referred,  our  conclusion  being  that  on  this  ground  the  verdict 
could  not  properly  be  set  aside. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10  costs 
and  disbursements,  and  the  verdict  reinstated.    All  concur. 


MACKALL  et  ux.  t.  OLCOTT  et  nx. 
(Supreme  Oonrt  Appellate  Division,  First  Department.    April  IS,  1904.) 

1.  TBrsT— Evidence  to  Establish— Sufttciency. 

In  an  action  by  a  husband  and  wife  against  a  hnsband  and  wife  to  de- 
clare a  trust  as  to  the  proceeds  of  a  sale  of  real  property,  predicated  on 
tbe  existence  of  an  express  agreement  binding  defendants  to  take  tbe  title 
by  purchase  at  a  jndldal  sale  and  hold  the  equity  of  redemption  In  trust 
for  plaintiffs,  evidence  examined,  and  held  Insufficient  to  show  an  agree- 
ment other  than  to  bid  off  the  property  and  fornish  plaintiffs  an  opiK>r- 
tunlty  to  redeem. 

2.  Same. 

The  evidence  was  also  Insufficient  to  establish  the  existence  of  snch  a 
confidential  relation  between  plaintiffs  and  defendants  as  would  warrant 
a  declaration  of  trust  ex  maleficlo  by  a  court  of  equity,  though  there  was 
proof  of  an  Intimate  friendship  between  the  wives  which,  together  with 
defendants'  desire  to  protect  their  Interest  as  Junior  incumbrancers,  led 
to  tlie  purchase^ 
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Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Brooke  Mackall  and  wife  against  Jacob  V.  V.  Olcott  and 
wife.  From  an  interlocutory  judgment  directing  that  defendants  ac- 
count to  the  plaintiffs  for  the  amount  of  money  received  by  them  on  the 
sale  of  property  that  had  belonged  to  plaintiffs  (but  purchased  by  de- 
fendants at  a  judicial  sale  thereof  for  $72,500,  under  an  alleged  trust 
agreement,  and  subsequently  sold  for  $^,000),  defendants  appeal. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  INGRAHAM, 
and  LAUGHLIN,  JJ. 

J.'  Hampden  Dougherty,  for  appellants. 
Herbert  O.  Smyth,  for  respondents. 

HATCH,  J.  This  action  was  brought  to  establish  a  trust,  and  to 
compel  the  defendants  to  account  to  the  plaintiffs.  It  was  shown  upon 
the  trial  that  the  plaintiff  Brooke  Mackall  was  the  owner  of  certain  real 
property  in  the  city  of  Washington,  D.  C.  In  1895  he  and  his  wife, 
Jennie  W.  Mackall,  executed  a  deed  of  trust,  or  mortgage,  upon  the 
j)roperty,  to  secure  the  payment  of  $65,000,  with  interest  thereon  at 
the  rate  of  5J4  per  cent,  per  annum.  Brooke  Mackall  became  ill,  and 
for  a  considerable  period  was  unable  to  pay  the  interest  due  upon  the 
mortgage.  The  holder  threatened  foreclosure,  when  Mrs.  Mackall 
wrote  to  Mrs.  Laura  H.  Olcott,  the  wife  of  the  defendant  Olcott  here- 
in, who  was  an  intimate  friend  of  Mrs.  Mackall,  and  obtained  from  her 
a  loan  of  $5,000,  to  secure  which  the  plaintiffs  gave  a  second  mortage 
upon  the  premises  on  the  7th  day  of  February,  1898. 

The  evidence  is  probably  sufficient  to  establish  an  agreement  between 
Olcott  and  the  Mackalls  that  he  would  bid  off  the  property  for  Mackall's 
benefit,  to  enable  him  to  procure  a  new  loan  thereon.  This  is  expressed 
in  the  letter  written  by  Olcott,  under  date  of  October  25,  1898,  to 
Mackall,  as  follows: 

"I  waB  not  able  to  attend  the  sale  In  Washington;  but  on  my  behalf,  the 
proper^  was  bid  In  by  Mr.  Birney,  and  I  made  the  deposit  of  $500.  Mr.  Blr- 
uey  writes  me  that  It  takes  $70,900  to  cover  Mr.  Harrison,  and  that  the  bid 
that  be  made  on  my  behalf  was  $71,000.  Of  course  yon  appreciate  that  tbe 
only  reason  why  I  made  this  bid  was  to  protect  you,  and  you  certainly  now 
hare  an  opportunity  to  have  the  additional  time  that  you  wished  to  procure 
tbe  loan.  I,  myself,  hare  not  any  particular  belief  that  It  will  be  so  easy  as 
yon  think,  but  If  you  can  procure  tbe  loan  so  that  Mrs.  Olcott  will  not  be  un- 
der tbe  necessity  of  raising  the  amount  of  cash  that  Is  necessary,  of  course  she 
win  be  only  too  glad  to  assign  the  bid  to  you.  In  fact  had  It  not  been  for 
your  letters  to  her,  I  think  she  would  have  preferred  to  let  her  own  $5,000  go. 
Hoping  that  you  will  be  able  to  procure  this  loan,  and  hoping  also  that  your 
Ideas  of  the  value  of  this  property  are  not  entirely  exaggerated,  I  remain, 
yours  rery  truly,  J.  Van  Vechten  Olcott" 

At  this  point  in  the  negotiations  between  these  parties  it  is  clear  that 
the  only  protection  which  Olcott  had  agreed  to  furnish  to  the  Mackalls 
was  to  bid  in  the  property  at  the  sale,  thereby  enabling  Mackall  to  pro- 
cure a  new  loan  and  thus  protect  whatever  equity  he  had  in  the  prop- 
erty. Had  the  transaction  stopped  here  and  Olcott  had  done  nothing 
more,  it  is  clear  that  no  liability  of  any  kind  could  attach  to  him.  He 
had  then  fulfilled  the  obligation  which  he  had  assumed.  He  had  a 
further  right    He  had  made  a  deposit  of  $500  upon  the  sale.     Mrs. 
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Olcott's  mortgage  of  $5,000  was  unpaid.  He,  therefore,  in  the  event 
of  a  failure  of  Mackall  to  furnish  the  money,  in  order  that  compliance 
might  be  made  with  the  terms  of  the  sale,  could  assume  that  obliga- 
tion himself,  for  the  purpose  of  protecting  his  own  interest  and  the  m- 
terest  of  his  wife.  In  such  event  he  would  have  been  under  no  obliga- 
tion to  have  held  the  property  for  Mackall's  benefit,  or  to  account  for 
anything  which  he  might  realize  upon  a  subsequent  sale,  either  public 
or  private.  Nor  could  he  have  been  charged  in  such  transaction  with  a 
violation  of  the  obligation  which  he  had  assumed,  or  of  offending  in 
any  sense  either  against  law  or  morals.  Mackall  did  not  raise  the 
money,  either  by  loan  or  otherwise,  to  protect  his  interest  in  the  prop- 
erty, although  he  made  efforts  so  to  do,  and  certainly  Olcott  was  under 
no  obligation  to  act  further  for  him ;  but  he,  like  Mackall,  was  unable 
to  make  compliance  with  the  terms  of  the  sale,  as  he  had  not  made 
preparation  for  raising  the  money,  nor  was  he  required  to  pay  the 
amount  of  his  bid  as  between  himself  and  Mackall.  It  was  Mackall's 
default  in  failing  to  raise  the  money  within  the  period  between  the 
date  of  the  sale  and  the  date  when  his  right  to  redeem  expired.  Olcott, 
not  being  able  to  complete  his  sale,  a  resale  of  the  property  was  subse- 
quently had,  at  which  the  property  was  again  struck  off  to  Olcott  for 
$72,500.  Between  the  first  and  second  sales,  while  it  appears  that 
Olcott  made  endeavors  to  raise  the  money  to  comply  with  the  terms  of 
his  first  bid,  and  that  such  endeavor  upon  his  part  was  communicated 
to  Mackall,  yet  there  is  nothing  to  show  that  during  such  negotia- 
tions he  assumed  any  other  or  further  obligation  to  protect  Mackall's 
interest.  On  the  contrary,  it  clearly  appeared  that  he  was  then  forced 
into  a  position  where  he  was  required  to  protect  his  own  and  his  wife's 
interest,  not  through  any  fault  of  his,  but  through  the  failure  of  Mackall 
to  comply  with  the  terms  of  the  sale.  The  only  evidence  upon  this  sub- 
ject is  found  in  a  letter  written  by  Mrs.  Olcott  to  Mrs.  Mackall,  in  which 
she  stated,  "Never  think  I  will  go  back  on  you,"  and  expressing  the 
hope  that  Mr.  Olcott  could  so  arrange  matters  that  a  new  sale  would  not 
be  necessary,  and  the  belief  that  he  could  speedily  sell  the  same  for  a 
considerable  amount  over  all  incumbrances  upon  the  property,  and  that 
he  was  doing  all  in  his  power  for  Mrs.  Mackall.  Mrs.  Mackall  testified 
that  just  before  the  second  sale  of  the  property  Mrs.  Olcott  came  to  see 
her,  and  stated  to  her  that  the  reason  Mr.  Olcott  did  not  come  with  her 
was  that  he  was  remaining  in  the  city  to  do  what  he  could  to  protect 
the  Mackalls.  Mrs.  Mackall  also  testified  that  by  reason  of  this  letter 
and  these  interviews  they  forebore  any  attempt  to  procure  bidders  to 
represent  them  upon  the  resale.  But  beyond  the  assurance  that  Olcott ' 
was  trying  to  prevent  a  resale  of  the  property  by  complying  with  the 
terms  of  his  bid,  and  the  other  matters  to  which  we  have  called  atten- 
tion, there  is  nothing  upon  which  could  be  founded  any  obligation  upon 
Olcott's  part  to  further  protect  Mackall's  interest,  while  it  is  clear  that 
he  had  the  legal  right  to  protect  his  own,  and  in  so  doing  he  violated 
no  duty  which  he  owed  to  Mackall.  Nor  do  we  find  anything  between 
these  periods  which  would  justify  the  finding  of  an  agreement  upon 
his  part  to  further  continue  to  protect  the  Mackalls  in  any  form.  After 
the  resale,  Olcott  wrote  Mrs.  Mackall  the  following  letter,  under  date  of 
December  16,  189S: 
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"Ton  probably  know  by  this  time  that  I  have  again  bid  the  property  In  for 
$72,600,  and  have  pat  np  a  deposit  of  $2,S00  In  cash.  The  title  must  be  passed 
on  the  30th  of  Decembw.  When  I  bid  the  last  time,  I  received  a  number  of 
offers  to  purchase  the  property,  so  that  the  entire  Indebtedness  on  the  first 
and  second  trust  deeds  would  be  paid,  and  leave  some  alight  balance  over; 
although  my  counsel  In  Washington  advises  me  that  the  title  under  these 
sales  in  a  purchaser  is  absolutely  good,  you  can  appreciate  that  there  is  no 
disposition  on  my  part  to  desire  to  make  any  money  on  any  purchase.  Will 
you  not  write  me  forthwith,  as  to  the  exact  amount  of  money  that  you  would 
sell  the  property  for,  in  case  it  is  under  your  control  entirely?  In  other  words, 
please  give  the  lowest  cash  figure.  I  did  my  utmost  pending  the  time  between 
the  last  sale  and  the  actual  closing  of  the  title,  to  make  arrangements  to  bor- 
row anfflcient  to  my  purchase,  but  was  unable  to  do  so.  I  certainly  do  not 
wish  to  make  another  default,  but  with  equal  certainty,  I  do  not  desire  to  do 
anything  that  you  will  not  approve  of." 

The  rights  of  these  pai-ties  are  to  be  determined  by  the  status  of  the 
case  as  made  at  this  point  After  the  failure  of  the  Mackalls  to  raise 
the  money  necessary  to  redeem  after  the  first  sale,  it  is  clear  that  Olcott 
was  as  free  to  raise  the  money  and  take  the  property  for  his  own  benefit, 
or  permit  it  to  go  to  a  resale  and  bid  it  in  in  like  manner,  without  incur- 
ring any  more  obligation  than  would  any  other  purchaser.  Mackall 
had  notice  of  every  step  which  was  taken,  and  had  all  the  opportunity 
to  redeem  the  property  after  the  first  sale,  or  to  make  any  other  disposi- 
tion of  it  that  he  was  able  to,  and  Olcott  became  as  free  to  act,  after 
his  failure  to  comply  with  the  terms  of  his  engagement,  as  though  he 
had  never  had  negotiations  with  him.  The  letter  which  he  wrote  after 
the  second  sale  contains  no  element  of  any  agreement,  nor  is  there 
recognition  of  his  having  made  any.  On  the  contrary,  he  expressly 
declares  it  to  be  his  purchase  and  that  he  did  not  desire  to  make  another 
default,  and  he  notifies  Mrs.  Mackall  that  he  has  no  desire  to  make  any 
money  by  the  transaction,  and  desired  to  know  what  her  views  were 
with  respect  to  the  lowest  cash  sum  which  she  would  be  willing  to  take 
if  the  property  was  entirely  under  her  control ;  but  as  for  rect^^ition  of 
any  right  or  interest  of  Mackall  in  and  to  the  .property,  there  is  not 
the  slightest,  nor  is  there  any  such  recognition  of  any  such  right  or  in- 
terest between  the  date  of  the  notification  of  the  first  bid  and  during  the 
period  that  Olcott  held  title  to  the  property.  The  theory  upon  which 
the  learned  court  below  decided  the  case,  as  expressed  in  its  fiodings, 
is  that  it  was  the  understanding  of  the  parties  that  the  defendants  would 
purchase  the  property  at  tlie  foreclosure  sale  for  the  benefit  of  the 
plaintiffs,  and  account  to  them  for  any  surplus  that  might  remain 
upon  a  sale  of  the  property  beyond  the  moneys  advanced  and  disburse- 
ments necessarily  or  properly  made  or  incurred,  and  that  out  of  such 
understanding  and  the  confidential  relations  between  the  parties  a  trust 
was  created  in  favor  of  the  latter  which  imposed  an  obligation  upon 
the  Olcotts  to  account  for  the  proceeds  of  the  property.  We  are  unable 
to  find  support  for  this  finding  in  the  evidence.  The  letters  written  by 
the  defendant  Olcott,  after  he  had  made  sale  of  the  property,  in  which 
he  expressed  a  willingness  to  create  a  trust  in  favor  of  Mrs.  Mackall 
of  the  amount  which  he  had  received  from  a  sale  of  the  property  over 
and  above  the  sums  necessary  to  pay  his  wife's  mortgage  and  re- 
imburse him  for  expenditures,  furnish  no  evidence  upon  which  to 
found  an  agreement  Aat  the  property  was  bid  in  for  the  protection  and 
benefit  of  Mackall.    It  was  a  voluntary  recognition  upon  his  part  of 
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what  he  had  written  after  the  second  sale,  that  he  did  not  desire  to 
make  a  profit  out  of  the  transaction ;  but  it  did  not  create,  or  tend  to 
create,  any  primary  obligation  upon  his  part  to  do  otherwise  than  he 
did.    The  letters  written  by  the  Mackalls  after  the  transaction  cannot 
serve  to  establish  an  agreement  upon  Olcott's  part  to  bid  in  the  property 
and  hold  the  same  for  Mackall's  protection.    They  were  mere  declara- 
tions upon  their  part,  made  after  the  transaction,  and  cannot  serve 
as  evidence  in  support  of  any  agreement,  no  matter  how  positively  ex- 
pressed or  how  often  reiterated.    All  of  the  correspondence  which  oc- 
curred, before  or  after  title  has  vested  in  Olcott,  between  these  parties, 
does  not  establish  an  agreement  to  bid  in  and  hold  the  property  for 
the  benefit  of  Mackall.    The  legal  rights  can  only  flow  from  the  status 
which  existed  at  the  time  when  the  transaction  took  place.    That  the 
Mackalls  acted  upon  the  assumption  that  Olcott  would  protect  them, 
and  that  all  he  did  was  for  their  benefit,  does  not  suffice  to  create  an 
obligation,  where  such  obligation  did  not  exist  at  the  time  when  Olcott 
bid  in  this  property  on  the  resale.    It  is  impossible  to  find  in  all  of  the 
correspondence  an  express  or  implied  agreement  upon  Olcott's  part  to 
bid  in  this  property  and  hold  the  same  for  the  benefit  of  Mackall.    The 
only  obligation  which  is  shown  to  have  been  assumed  by  Olcott  was  to 
bid  in  the  property  at  the  first  sale,  in  order  to  give  opportunity  to 
Mackall  to  redeem  the  property  therefrom,  and  that  obligation  was 
discharged.    If  it  be  assumed  that  there  was  a  continuing  obligation 
upon  Olcott's  part  to  further  protect  Mackall's  interest  upon  the  second 
sale,  his  obligation  at  that  time  was  not  greater  than  it  was  at  the  first 
sale.     When  he  bid  in  the  property  at  the  second  sale,  he  immediately 
notified  Mackall  of  the  fact  and  when  the  right  to  redeem  expired. 
Mackall,  therefore,  had  notice  of  all  the  facts,  and  he  then  became  ob- 
ligated to  raise  the  money  and  comply  with  the  terms  of  the  sale  in  like 
manner  as  he  was  upon  tfie  first  sale.    He  did  nothing,  and  thus  Olcott 
was  forced,  for  his  own  protection,  to  take  title  to  the  property.     So 
that  in  either  event,  whether  it  be  held  that  Olcott's  obligation  ended 
with  the  first  sale  or  continued  to  the  second,  it  was  the  same  obliga- 
tion, and  Olcott  fully  met  it.    It  was  Mackall's  failure  to  raise  the 
money  at  each  time  which  produced  the  subsequent  results,  but  as  to 
that  there  never  was  any  obligation  upon  Olcott's  part  to  protect 
Mackall  to  that  extent    It  is  not  claimed,  nor  has  the  court  found, 
that  in  anything  which  Olcott  did  he  perpetrated  a  fraud.     Neither 
in  the  complaint,  proof,  nor  the  findings  of  the  court  is  it  claimed  or 
suggested  that  Mr.  Olcott  perpetrated  a  fraud  or  was  guilty  of  fraud- 
ulent conduct  in  any  of  the  transactions  which  led  up  to  or  which  ex- 
isted at  the  time  when  title  to  the  property  became  vested  in  him.     The 
complaint  proceeds  upon  the  theory  of  an  express  agreement  to  take 
title  to  the  property  and  hold  the  equity  of  redemption  therein  in  trust 
for  the  plaintiffs. 

As  already  suggested,  the  court  was  unable  to  find  any  express  agree- 
ment ;  consequently  the  judgment  cannot  be  sustained  upon  the  theory 
of  the  complaint.  In  order  to  reach  the  conclusion  which  it  did,  the 
court  was  forced  to  find  an  implied  understanding;  but  this  implied 
understanding,  as  we  have  already  seen,  did  not  embrace  any  under- 
taking upon  the  part  of  Olcott  to  bid  in  the  property,  raise  the  money  to 


Digitized  by  LjOOQ  IC 


762  87  NEW  YORK  SUPPLEMENT  (Sup.   Ct. 

and  121  New  York  SUta  Reporter 

pay  the  amount  of  the  bid,  and  then  hold  it  for  Mackall's  benefit  The 
only  agreement  which  Olcott  undertook  to  do,  and  which  he  discharged, 
was  to  bid  in  the  property  upon  the  sale.  It  is  dear,  therefore,  that  sc 
far  as  the  judgment  is  based  upon  any  agreement,  eiUier  express  or  im- 
plied, it  cannot  be  sustained.  The  facts  warranted  no  such  finding, 
and  no  trust  was  created  under  such  .circumstances.  Wheeler  v. 
Reynolds,  66  N.  Y.  227.  To  meet  this  condition,  the  court  went  a 
step  farther  and  found  that  the  defendants  occupied  towards  the  plain- 
tiffs a  confidential  relation,  and  under  the  authorities  they  became 
trustees  of  the  plaintiffs,  and  upon  a  combination  of  these  findings  the 
judgment  is  sought  to  be  supported.  To  sustain  this  view  there 
must  have  been  fraud,  either  actual  or  constructive,  or  there  must  have 
been  an  unconscionable  breach  of  duty.  Of  actual  fraud  there  was 
none  nor  are  we  able  to  see  that  there  was  constructive  fraud  or  breach 
of  duty.    In  Kellum  v.  Smith,  33  Pa.  158,  it  was  said: 

"Where  the  purchaser  at  a  sheriff's  sale  promises  to  bold  for  the  debtor,  and 
afterwards  refuses  to  comply  with  his  engagement  the  fraud,  if  any,  te  not 
at  the  sale,  not  In  the  promise,  but  tn  its  subsequent  breach.  That  Is  too  late- 
It  is  abundantly  settled  that  equity  will  not  decree  such  purchaser  to  be  a 
trustee,  unless  there  is  something  more  In  the  transaction  than  the  mere  vio- 
lation of  a  parol  engagement" 

This  doctrine  was  approved  in  Wheeler  v.  Reynolds  (supra),  and  such 
undoubtedly  is  the  law.  The  case  narrows  itself,  therefore,  to  the 
single  question  whether  there  was  such  a  confidential  relation  existing 
between  these  parties  that  it  may  be  laid  hold  of  for  the  purpose  of 
creating  a  trust  ex  maleficio  for'  the  benefit  of  the  plaintiffs.  It  was 
stated  by  Judge  Andrews,  in  Wood  v.  Rabe,  96  N.  Y.  414,  48  Am. 
Rep.  640: 

"There  are  two  principles  upon  which  a  court  of  equity  acts  in  exercising 
Its  remedial  Jurisdiction.  •  ♦  •  one  is  that  it  will  not  permit  the  statute 
of  frauds  to  be  used  as  an  instrument  of  fraud,  and  the  other  that  when  a 
person,  through  the  influence  of  a  confidential  relation,  acquires  title  to  prop- 
erty, or  obtains  an  advantage  which  he  cannot  conscientiously  retain,  the 
court,  to  prevent  the  abuse  of  confidence,  will  grant  relief." 

Upon  this  principle  that  case  was  decided,  as  was  also  the  case  of 
Ryan  v.  Dox,  34  N.  Y.  307,  90  Am.  Dec.  696,  and  upon  these  cases  and 
others,  which  do  not  add  to  their  force,  the  respondent  now  relies  to 
support  the  judgment.  The  difficulty  is  that  the  facts  which  had  been 
made  in  this  case  do  not  fit  the  principle.  The  confidential  relation  ex- 
isting between  these  parties  had  its  inception  in  the  friendship  between 
Mrs.  Olcott  and  Mrs.  Mackall,  and  it  is  evident  that  the  Olcotts  were 
desirous  to  do  anything  within  reason  to  assist  the  Mackalls  in  their 
distress,  but  the  confidential  relation  only  prompted  Mr.  Olcott  to 
undertake  to  bid  in  the  property  and  furnish  Mackall  an  opportunity  to 
redeem.  There  is  not  a  statement,  either  oral  or  written,  prior  to  the 
time  when  Olcott  took  title  to  the  property,  which  shows,  or  tends 
to  show,  that  it  was  ever  contemplated  by  any  of  the  parties  that  Olcott 
should  bid  in  this  property  at  the  sale,  furnish  all  of  the  money  to  com- 
plete the  purchase,  and  hold  the  same  in  trust  for  Mackall's  benefit 
No  such  obligation  arose  from  any  confidential  relation  existing  be- 
tween these  parties,  and  certainly  it  was  not  found  in  any  agreement  If 
the  relations  are  to  be  laid  hold  of  to  charge  Olcott  as  a  trustee  ex 
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maleiicio,  it  would  compel  us  to  announce  that  Olcott  could  not  pur- 
chase the  property,  or  complete  his  purchase  in  order  to  protect  the 
interest  which  he  then  held,  or  that  of  his  wife,  without  imposing  upon 
him  in  so  doing  the  obligation  of  a  trustee  for  the  benefit  of  Mackall. 
The  defendant,  certainly,  could  not  be  deprived  of  the  right  of  pro- 
tecting his  own  property  interests  save  only  under  penalty  of  commit- 
ting a  constructive  fraud.  In  protecting  those  interests  we  see  no 
reason  why  he  did  not  have  the  same  standing  as  did  any  other  pur- 
chaser at  the  second  sale.  It  was  no  fault  of  Olcott  that  Mackall  was 
unable  to  raise  money.  He  had  opportunity  so  to  do  and  failed,  and 
Olcott  was  in  no  wise  responsible  for  such  failure.  Olcott  having  ful- 
filled the  only  obligation  which  he  ever  assumed,  and  Mackall  having 
made  default  in  availing  himself  of  the  opportunity  thus  afforded  him, 
we  think  that  there  was  no  confidential  re^tion  existing  between  these 
parties  sufficient  to  bind  Olcott  to  further  efforts  in  behalf  of  Mackall, 
and  that  he  then  became  free  to  protect  the  interests  which  he  and  his 
wife  had  in  the  property,  bid  the  same  in,  and  complete  the  purchase, 
without  violating  either  law  or  morals,  and  that  thereby  he  became 
vested  with  the  title,  free  of  any  claim  thereon  by  Mackall. 

This  leads  us  to  the  conclusion  that  the  judgment  should  be  re- 
versed and  a  new  trial  granted,  with  costs  to  the  appellants  to  abide  the 
event.    All  concur. 


BUCKLEY  v.  WESTCHESTER  LIGHTING  CO. 
(Snpreme  Court,  Appellate  Division,  Second  Department    April  16,  1004.) 

1.  TBIAL— iRBTBXrCTIONS. 

Wbere  plaintiff,  at  the  close  of  the  main  charge,  requested  an  Instruc- 
tion, and  the  court  replied :  "Yes.  I  will  not  touch  that  any  more  than 
I  hare" — the  language  of  the  court  should  be  construed  aa  in  effect  giving 
the  instractlon,  and  not  as  a  refusal  so  to  do. 

2.  Sam:— Instbuctions— Reitebatton  of  PBOPosmoHS. 

Where  the  trial  court  has  fully  charged  the  law  on  one  aspect  of  the 
case,  it  is  not  bound  to  reiterate  it  in  another  form. 

3.  Same— Negugekcb— Death— Live  Electric  Wise— InsTBUcnoirs. 

In  an  action  for  the  death  of  plaintiff's  intestate  by  coming  in  contact 
with  a  lire  electric  wire,  which  was  being  repaired  Just  outside  the  boiler 
bouse  in  which  the  intestate  was  employed,  plaintiff  requested  the  court 
to  charge  that  the  intestate  was  not  obliged  to  apprehend  danger  from 
a  live  wire  on  the  ground  at  the  entrance  of  the  boiler  house,  if 'it  was 
not  there  when  he  entered  the  house.  Held,  that  it  was  not  error  to  re- 
fuse the  instruction,  since  a  witness  had  testified  that  intestate  knew  the 
wire  was  being  repaired  Just  outside  the  boiler  house,  and  that  he  had 
been  warned  that  it  was  alive,  and  whether  the  intestate  was  obliged  to 
apprehend  danger  depended  on  the  facts  and  drcumstancea. 

4.  SAHX— InSTBTTCTIORB. 

An  instruction  that,  whatever  was  the  cause  of  the  breaking  of  the  wire 
and  whosesoever  fault  it  may  have  been,  deceased  was  required  to  exer- 
cise the  care  of  a  reasonably  prudent  man,  and  if  he  knew  of  its  location, 
or  ought  to  have  known,  and  neglected  to  keep  a  safe  distance  from  the 
wire,  there  could  be  no  recovery,  was  not  objectionable  on  the  ground  that 
the  court  did  not  charge  that  deceased's  negligence  must  have  been  such 
<u  coutributed  to  the  accident 
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6.  SaUB— iNSIBUCTIOirB. 

An  Instmctlon  that  if  deceased,  knowing  the  proximity  of  tbe  wire  and 
the  danger  thereof,  became  preoccupied  in  any  way  and  forgot  about  tlie 
danger,  and  bis  doing  so  was  a  failure  to  remain  as  alert  and  watchful 
as  a  reasonably  careful  man  should  have  been,  there  could  be  no  recoTor, 
was  not  erroneous. 

6.  TaiAi/— Objection  to  Evidknce— Availabilrt  of  Objectiok. 

An  objection  to  testimony,  made  subsequent  to  tbe  giving  of  the  same, 
is  of  no  avail ;  tbe  proper  reme<^  being  a  motion  to  Btrik& 

7.  Save— Apfeai>-Habi(i,e8s  Ebbob. 

The  erroneous  admission  of  evidence  Is  no  ground  for  .reversal,  where 
tbe  only  iKtlnt  on  wliich  it  bears  is  abundantly  proven  by  comi>etent  evlr 
dence. 

Hooker,  J.,  dissenting. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  James  Buckley,  as.  administrator,  against  the  Westchester 
Lighting  Company.  From  a  judgment  in  favor  of  defendant,  and 
from  an  order  denying  plaintiff's  motion  for  a  new  trial,  plaintiff  ap- 
peals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Jacob  Marks,  for  appellant. 

Frank  Vemer  Johnson  (E.  Clyde  Sherwood,  on  the  brief),  for  re- 
spondent. 

JENKS,  J.  The  plaintiff  charges  an  electric  lighting  company  with 
negligence,  in  that  it  permitted  its  wire  to  be  and  to  remain  out  of  re- 
pair and  broken,  and  yet  alive,  whereby  plaintiff's  intestate,  then  upon 
a  public  street,  came  into  contact  with  the  wire  and  was  killed.  The 
jury  found  that  "both  parties  were  negligent,  and  for  the  defendant." 

The  intestate  was  an  engineer  of  a  boiler  in  a  building  on  North 
street.  New  Rochelle.  In  the  daytime  Mr.  Stroebel,  a  lineman  of  the 
New  York  Telephone  Company,  saw  the  wire  lying  on  the  ground  and 
spluttering  fire.  It  was  then  quite  close  to  the  boiler  house.  Mr. 
Stroebel  lifted  the  wire  by  tape  insulation,  and  placed  it  dose  to  a 
pole,  and  in  the  rear  of  the  boiler  house,  some  distance  away  from  its 
only  entrance.  Then  the  intestate  placed  boards  on  and  around  it, 
so  as  to  fence  it  in.  The  defendant  had  been  notified  of  the  break, 
and  sent  in  haste  two  linemen  to  repair  the  wire.  Upon  their  arri\'al, 
one  of  them,  Mr.  Pfeiffer,  took  the  wire  back  to  the  sidewalk,  and  they 
there  began  the  work  of  repair,  which  was  a  process  of  splicing.  The 
wires  being  repaired  were  then  in  the  vicinity  of  the  door  of  the  boiler 
house.  The  intestate,  during  this  work  of  repair,  stepped  out  of  the 
boiler  house,  and  fell  dead.  In  all  probability  he  came  into  contact 
with  a  live  wire.  No  other  cause  of  his  death  is  suggested,  and  the 
attendant  circumstances  point  to  death  from  an  electric  shock  from 
the  wire  or  wires,  which  were  then  charged  with  lethal  current. 

There  was  dispute  whether  the  intestate  went  into  the  boiler  house 
before  repairs  were  begun.  Mr.  Stroebel,  for  the  plaintiff,  testifies 
that  the  intestate  did  enter  it  before  that  time,  and  remained  there 
until  he  stepped  out  to  his  death.  But  the  two  linemen  testify,  for 
the  defendant,  that  the  intestate  was  present  when  they  began  their 
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work  (and  one  also  says  when  they  laid  it  out),  and  that  Mr.  Pfeiffer 
then  told  him  that  there  was  enough  current  in  the  wire  to  kill  six 
men.  But,  so  far  as  this  bears  upon  the  dangerous  character  of  the 
wire,  even  Mr.  Stroebel  testifies  that  Mr.  Pfeiffer  warned  the  intes- 
tate of  its  deadly  character,  but  that  the  intestate  was  in  the  boiler 
house  at  that  time.  In  any  event,  the  evidence  that  the  intestate  knew 
of  the  dangerous  character  of  the  wire  before  the  arrival  of  the  repair- 
ers is  overwhelming.  The  plaintiff's  witness,  Mr.  Stroebel,  testifies 
that  the  intestate  came  out  of  the  boiler  house  backwards.  The  wit- 
nesses vary  from  5  to  20  minutes  in  estimating  the  time  during  which 
the  intestate  was  in  the  boiler  house.  I  think  that  the  case  was  prop- 
erly, for  the  jury,  and  that  no  reason  appears  from  the  facts  for  dis- 
turbing its  verdict. 

The  learned  counsel  for  the  appellant  insists  that  the  learned  court 
erred  in  several  rulings  which  are  fatal  to  the  judgment.  At  the  close 
of  the  main  charge,  the  court  was  asked  by  the  plaintiff  to  charge : 

"That  Golden  had  the  right  to  assume  that  while  he  was  Inside  the  boiler 
hoase,  engaged  In  the  performance  of  bis  duties,  the  defendant's  employes 
would  not  place  a  live  wire  near  the  entrance  of  that  house,  where  It  would 
become  dangerous  to  blm." 

The  court  replied : 
"Tea.    I  will  not  touch  that  any  more  than  I  have." 

The  appellant  says  that  the  court  refused  to  charge  the  request.  I 
think  otherwise.  '  It  answered  "Yes,"  thereby  in  effect  so  charging  the 
jury.  I  cannot  construe  the  entire  response  of  the  court:  "Yes.  I 
will  not  touch  that  any  more  than  I  have" — save  as  a  statement  by  the 
court  that  it  would  charge,  and  that  it  did  charge,  the  request,  but 
that  it  would  decline  to  charge  further  than  it  had  charged,  in  the 
main  body  of  the  charge  and  in  that  request.  If  the  exception  be  to 
the  refusal  to  charge  this  request,  it  is  not  good,  because  there  was 
no  refusal.  If  the  exception  be  to  the  declination  to  charge  any  fur- 
ther, then,  of  course,  it  is  not  well  taken;  for  the  learned  counsel 
should  have  made  further  specific  requests.  The  criticism  that  the  an- 
swer: "Yes.  I  will  not  touch  that  any  more  than  I  have" — ^is  a  re- 
fusal, ignores  "Yes,"  and  the  period  after  it,  or  assumes  that  a  refusal 
to  go  further  negatives  or  retracts  the  "Yes."  The  learned  court 
(Keogh,  J.)  had  instructed  the  jury  in  the  main  charge : 

"The  plaintiff  also  insists  that  he  has  proven  that  ordinary  care  on  the  part 
of  the  men  who  did  this  work  would  have  been  to  bare  gone  back  200  feet  to 
the  electric  pole,  and  there  turned  off  the  current  altogether,  and  that,  as  he 
was  mending  and  dealing  with  a  thing  the  deadllness  of  which  Is  admitted  by 
everybody,  ordinary  care  should  have  compelled  him  to  have  gone  back. 
climbed  up  this  pole  and  turned  off  the  current  •  •  ♦  you  are  conflned 
In  this  case  to  deciding  whether  the  defendant's  servants  were  guilty  of  negli- 
gence after  they  discovered  the  broken  wire  and  while  they  were  mending  it ; 
and  you  know,  as  well  as  I,  that,  when  I  speak  of  care,  It  means  such  care 
as  a  man  of  ordinary  prudence  and  ordinary  wit  would  apply  to  the  work  be 
was  doing.  •  •  •  you  must  adapt  your  care  to  the  work  you  are  doing. 
So.  in  deiddlng  whether  these  people  acted  sensibly  and  prudently  and  with 
ordinary  care,  you  must  remember  what  they  were  doing.  ♦  ♦  ♦  I  referred 
to  the  conditions  before  the  wire  broke,  to  show  you  that  he  knew  the  danger 
of  the  wire,  what  it  was,  and  that  he  picked  It  up  with  dry  wood  and  put  it 
over  the  fence.    Did  be,  in  backing  out,  or  walking  out,  of  this  boiler  house 
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In  the  way  70a  And  he  did,  use  the  care  and  that  watchfnlnen  that  a  man 
should  do,  stepping  near  a  deadly  thing?  •  •  •  Now,  suppose  yon  find  that 
the  company's  servants  were  negligent  men,  and  that  Oolden  was  not  negli- 
gent ;  then  you  come  to  the  question  of  how  much  yon  should  pay  him." 

The  plaintiflf's  counsel  also  asked  the  court  to  charge : 

"If  the  defendant's  employ^.  In  repairing  the  broken  wire  while  the  de- 
censed  was  Inside  the  boiler  house,  carelessly  allowed  a  portion  of  the  live 
wire  to  reach  the  ground  near  the  doorway  of  tiie  boiler  house,  and  the  de- 
ceased, without  knowing  the  live  wire  was  near  the  doorway,  and  while  exer- 
cising care,  came  out  of  the  doorway,  and  came  In  contact  with  the  live  wire 
near  the  door,  while  stepping  oat  of  the  door,  and  received  a  shock  which 
caused  his  death,  the  defendant  la  responsible." 

The  Court :  "I  will  leave  that  to  the  Jury.  That  la  a  second  snmmliy  vp. 
(Exceptloa)" 

The  court  theretofore  had  fully  and  sufficiently  charged  Ihe  law, 
and  it  was  not  bound  to  reiterate  it  in  the  proposition  presented,  or 
in  the  form  of  that  proposition.    Rexter  v.  Starin,  73  N.  Y.  601. 

The  court  was  also  requested  by  the  plaintiff's  counsel  to  charge 
that: 

"The  Intestate  was  lawfully  In  the  boiler  house,  and  waa  not  obliged  to  ap- 
prehend danger  from  a  live  wire  on  the  ground  Immediately  at  the  entrance 
of  the  boiler  house.  If  It  was  not  there  when  he  entered  the  honse." 

The  Ck>urt :  "I  will  leave  all  these  questions  to  the  Jury.  It  la  a  question 
of  fact" 

Exception  was  then  taken.  Whether  the  intestate  was  "obliged" 
to  apprehend  danger  manifestly  depended  upon  the  surrounding  facts 
and  circumstances.  Assume  that  the  jury  found  that  the  intestate  was 
fully  apprised  of  the  thrice  deadly  character  of  the  wire,  and  that  it 
credited  the  testimony  of  Mr.  Wallace,  one  of  the  repairers,  that  while 
they  were  laying  out  their  work  the  intestate  was  "around  there,"  that' 
he  "stood  for  quite  a  while  in  full  view  of  us  doing  the  work,"  and 
that  he  remained  in  the  boiler  house  only  five  minutes,  or  even  that 
while  he  was  in  the  boiler  house,  as  testified  to  by  plaintifTs  witness 
Stroebel,  the  linemen  then  warned  him  that  the  wire  was  alive ;  can  it 
be  said  as  matter  of  law  that  he  was  not  under  a  legal  (^ligation  (i. 
e.,  in  the  exercise  of  due  care,  bound)  to  apprehend  danger,  even  if 
the  wire  was  not  immediately  at  the  entrance  when  he  entered  the 
house  ?  The  request  is,  not  Uiat  he  was  not  to  apprehend  that  a  live 
wire  would  be  near  the  entrance  to  the  house,  but  that  he  was  not  to 
apprehend  danger  from  a  live  wire  near  the  house,  if  the  wire  were 
not  near  the  house  when  he  entered  it 

The  court,  under  exception,  charged : 

"Whatever  was  the  cause  of  the  breaking  of  the  defendant's  wire,  and  whooe- 
soever  fault  It  may  have  been,  the  deceased  was  required  to  exercise  the  care 
of  a  reasonably  prndent  man  to  avoid  contact  with  the  wire,  and  If  he  knew 
Its  location,  or  If  he  ought  to  have  known  It  and  neglected  to  keep  a  reason- 
ably safe  distance  from  the  wire,  and  therefore  came  in  contact  with  It  by 
accidentally  stepping  upon  it  there  can  be  no  recovery  In  this  action." 

This  is  objected  to,  in  that  the  court  did  not  charge  the  jury  that 
the  plaintiff's  negligence  must  be  such  as  contributed  to  the  accident. 
I  think  this  is  hypercriticism.  The  theory  of  the  plaintiff  was  that 
death  was  caused  by  electrocution.    The  negligence  referred  to  is  that 
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of  coming  in  contact  with  the  living  wire,  which  was,  of  course,  a  con- 
tributing cause. 

The  court  also  charged,  under  the  plaintiff's  exception : 

"If  the  deceased,  knowing  the  proximity  of  this  wire  and  the  danger  thereof, 
became  preoccupied  In  any  way  and  forgot  about  the  danger,  and  his  so  doing 
(vas  a  failure  to  remain  as  alert  and  watchful  as  a  reasonably  careful  man 
should  under  the  circumstances,  then  there  can  be  no  recovery  in  this  action." 

The  learned  counsel  for  the  appellant  argues  at  great  length  and 
with  much  earnestness  that  the  exception  is  well  taken.  He  places 
this  charge  side  by  side  with  that  made  in  Lewis  v.  Long  Island  Rail- 
road Co.,  162  N.  Y.  60,  61,  56  N.  E.  548,  and  then  says  that  we  have 
"almost"  the  charge  condemned  in  that  case.  The  charge  in  the  Lewis 
Case  was  as  follows : 

"If  you  find  that  the  engineer  of  the  defendant's  train,  after  seeing  the  horses 
attached  to  the  tally-ho  in  which  plaintiff  was  seated,  omitted  to  do  any  act 
which  might  have  prevented  the  collision,  or  might  have  lessened  the  danger 
to  plaintiff,  defendant  was  gnllty  of  negligence" 

The  essential  and  the  saving  difference  for  the  case  at  bar  is  in  these 
words  of  the  learned  trial  justice: 

"And  his  so  doing  was  a  failure  to  remain  as  alert  and  watchful  as  a  rea- 
sonably careful  man  should  under  the  circumstances." 

Examination  of  the  opinion  in  Lewis'  Case  will  show  that  the  gist 
of  the  criticism  is  that  the  jury  might  have  understood  that  negligence 
of  the  defendant  might  be  based  upon  the  omission  of  the  engineer  to 
do  any  act  which  the  jury  at  the  time  of  trial  might  have  believed 
would  have  prevented  the  collision.  The  charge  in  the  case  at  bar  is 
not  that  mere  preoccupation  and  forgetfulness  of  the  intestate  de- 
feated recovery,  but  a  preoccupation  and  forgetfulness  that  was  incon- 
sistent with  the  conduct  of  a  reasonably  careful  man  under  the  cir- 
cumstances. Under  this  charge,  the  jury  were  free  to  find  a  verdict 
for  the  plaintiff,  even  though  he  were  preoccupied  and  forgetful,  pro- 
vided he  was,  notwithstanding  such  lapse,  in  the  exercise  of  due  care. 

The  exception  to  the  testimony  that  the  dangerous  character  of  the 
wire  had  been  theretofore  called  to  the  attention  of  the  intestate  is  not 
\vell  taken.  The  objection  was  taken  subsequent  to  the  testimony,  and 
the  remedy  of  the  plaintiff  was  a  motion  to  strike  it  out  Link  v.  Shel- 
don, 136  N.  Y.  I,  9,  32  N.  E.  696.  Even  if  erroneously  admitted,  it 
bore  solely  upon  the  question  of  notice,  which,  beyond  dispute,  was 
fully  proven  by  competent  evidence.  In  no  event,  therefore,  could  it 
j  ustify  the  disturbance  of  the  verdict. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All  con- 
cur, except  HOOKER,  J.,  who  dissents. 
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CORN  y.  LEVT  et  aL 
(Supreme  Court,  Appellate  Dlvtslon,  Second  Department    April  16,  1904.) 

1.  Buxa  AND  Notes— Pleading — Htpothsiical  Axixgatiorb. 

Under  Code  Civ.  Proc.  (  622,  providing  that  each  material  allegation  of 
the  complaint,  not  controverted  by  the  answer,  mast,  for  the  purposes 
of  the  action,  be  taken  as  true,  a  hypothetical  clause,  as  a  part  of  a  sec- 
ond defense  in  an  answer  to  a  suit  by  a  second  accommodation  Indorser 
against  the  executors  of  the  first  accommodation  Indorser,  alleging  that, 
"If  the  note  •  ♦  •  was  ever  Indorsed  by  defendant's  testator."  It  was 
indorsed  by  him  under  circumstances  stated,  showing  a  diversion  of  the 
note,  should  be  treated  as  surplusage,  and  hence  did  not  render  such  de- 
fense subject  to  demurrer. 

2.  Samk— Accommodation    Indobsebs— Liabujtt    Irtbb    Sb— Divxbsios    or 

NOTB— Knowlsdoe. 

In  a  suit  by  a  second  accommodation  indorser  against  the  executors  of 
the  first  like  indorser,  the  complaint  alleged  the  making  and  delivery  of 
the  note  to  the  payee,  which  before  its  delivery  to  her  was  first  indorsed 
by  defendants'  testator,  and  then  by  plaintiff,  for  the  accommodation  of 
the  maker.  It  then  alleged  presentment,  nonpayment,  and  notice  to  each 
of  the  indorsers,  and  that  thereafter  the  payee  sued  plaintiff  as  indorser, 
of  which  suit  plaintiff  gave  defendants  notice,  and  that  Judgment  was 
recovered  against  plaintiff  for  the  amount  of  the  note,  etc.,  which  ahe  paid. 
Held,  that  an  answer  alleging  that  the  note  was  not  indorsed  by  defend- 
ants' testator  for  the  purpose  of  delivering  the  same  or  making  it  payable 
to  the  payee,  but  for  another  purpose,  and  that  the  same  was  diverted, 
was  not  objectionable  for  failure  to  specify  when  plaintiff  became  aware 
of  such  alleged  diversion,  since  neither  of  such  indorsers  could  be  liable, 
except  on  their  special  agreement  to  give  the  maker  credit  with  the  payee. 

&  Same— JuDaiccRTB— CornxvaivENESB. 

Where  the  agreement  of  the  second  acconunodation  ioAoner  to  give  the 
maker  credit  with  the  payee  by  her  indorsement,  if  any,  was  entirely  sep- 
arate from  the  similar  agreement  between  the  payee  and  the  first  in- 
dorser, which  was  denied,  there  was  no  privity  between  such  indorsers. 
and  hence  a  Judgment  on  the  note  against  such  second  indorser,  after  no- 
tice to  the  executcHTs  of  the  first  to  appear  and  defend,  did  not  estop  the 
first  indorser's  representatives  from  claiming  nonliability  by  reason  of 
a  diversion  of  the  note  by  the  maker. 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Rosetta  Corn  against  Julia  Levy  and  another,  as  executrix 
and  executor,  respectively,  of  the  will  of  Philip  Levy,  deceased.  From 
an  interlocutory  judgment  sustaining  plaintiff's  demurrer  to  the  sec- 
ond separate  defense  in  defendants'  amended  answer,  defendants  ap- 
peal.   Reversed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  BARTLETT,  JENKS. 
WOODWARD,  and  HOOKER,  JJ. 

William  C.  Prime,  for  appellants. 

Joseph  J.  Corn  (Edward  Lazansky,  on  the  brief),  for  respondent. 

WILLARD  BARTLETT,  J.  This  is  an  action  upon  a  promissory 
note  for  $2,500,  brought  against  the  executors  of  the  first  accommo- 
dation indorser  by  the  second  accommodation  indorser,  who  has  been 
compelled  to  pay  a  judgment  recovered  against  her  upon  the  note  by 
the  payee  named  therein.  The  answer  contains  a  denial,  and  in  the 
second  subdivision  thereof  ^  separate  defense,  alleging  that,  "if  the 
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said  note  set  forth  and  described  in  the  complaint  was  ever  indorsed 
by  the  defendants'  testator,"  it  was  indorsed  by  him  under  circiun- 
stances  thereinafter  stated,  which  circumstances  would. show  a  diver- 
sion of  the  note.  The  only  averment  that  the  plaintiff  ever  had  any 
notice  of  this  alleged  diversion  is  found  in  the  words  at  the  conclusion 
of  the  statement : 

"Of  all  of  which  the  said  Kate  A.  Welchel  [the  payee]  and  the  eaid  plain- 
tiff, and  each  of  them,  were  fully  aware." 

The  plaintiff  demurred  to  the  defense  on  the  ground  that  it  was 
insufficient  in  law  upon  the  face  thereof ;  and  the  demurrer  was  deter- 
mined in  her  favor  upon  the  grounds  (i)  that  it  was  hypothetically 
pleaded  and  (2)  that  it  did  not  specify  the  time  when  the  plaintiff  be- 
came aware  of  the  alleged  diversion  attempted  to  be  set  forth  in  said 
alleged  defense.  From  the  interlocutory  judgment  entered  upon  the 
decision  of  the  court  at  Special  Term,  the  defendants  now  appeal. 

It  is  impossible  to  reconcile  the  decisions  of  the  courts  of  this  state- 
upon  the  question  whether  a  hypothetical  defense  is  bad  on  demurrer. 
A  conflict  of  opinion  upon  this  subject  was  manifested  in  the  decisions 
rendered  at  Special  Term  soon  after  the  reformed  procedure  under 
the  Code  went  into  effect.  The  judges  seem  to  have  agreed  that  hypo- 
thetical pleading  was  objectionable,  but  they  differed  as  to  the  remedy. 
In  1850,  at  the  Saratoga  Special  Term,  Mr.  Justice  Cady  was  called 
upon  to  consider  a  demurrer  to  an  answer  in  an  action  for  slander. 
In  his  third  defense  the  defendant  alleged  that,  if  he  did  speak  and 
publish  the  several  slanderous  words  in  the  complaint  set  forth,  the 
same  were  true  in  substance  and  fact.  Upon  a  demurrer  to  this  de- 
fense, the  court  rendered  judgment  for  the  plaintiff.  Sayles  v.  Wood- 
en, 6  How.  Prac.  84.  In  the  same  year,  in  an  action  on  a  promis- 
sory note  which  came  before  Mr.  Justice  Willard,  the  answer  inter- 
posed a  denial  of  any  indebtedness  to  the  plaintiffs  and  a  plea  that,  if 
the  plaintiffs  were  the  owners  or  holders  of  the  note  sued  upon,  said 
note  was  obtained  from  the  defendant  by  fraud.  The  court  granted 
a  motion  for  judgment  on  the  ground  that  the  answer  was  frivolous, 
saying  that  the  Code  gave  no  countenance  to  a  hypothetical  answer. 
McMurray  and  Thomas  v.  Gifford,  5  How.  Prac.  14.  fn  1854,  at 
the  Albany  Special  Terra,  in  an  answer  in  a  negligence  suit  for  digging 
a  ditch  in  a  highway  and  allowing  the  same  to  remain  open  without 
safeguards,  the  defendant  set  up,  first,  a  general  denial,  and,  second, 
an  averment  that,  "if  any  such  ditch  or  trench  was  dug,  it  was  done 
without  the  knowledge,  consent,  or  direction  of  the  defendant,"  and 
that,  "if  the  plaintiff's  wife  fell  therein,  it  was  in  consequence  of  her 
own  fault  and  negligence  and  carelessness,  and  want  of  proper  care 
on  her  part,"  and  that  "said  ditch  or  trench,  if  dug,  was  well  and  suf- 
ficiently guarded,  barricaded,  and  secured,"  etc.  The  plaintiffs'  mo- 
tion to  strike  out  all  of  the  answer,  except  the  denial,  as  "irrelevant, 
redundant,  hypothetical,  and  insufficient,"  was  granted  by  Mr.  Justice 
Harris,  who  said,  in  reference  to  the  allegations  beginning  with  "if," 
that  they  were  obnoxious  to  the  objection  that  they  were  made  hypo- 
thetically. Wies  V.  Fannii^,  9  How.  Prac.  543.  In  1856,  at  the 
Columbia  Special  Term,  in  an  action  for  goods  sold  and  delivered,  the 
second  defense,  that  if  the  goods  were  sold  and  delivered  they  had  been 
87  N.Y.8.— 49 
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paid  for,  and  the  third  defense,  that  if  the  plaintiff  should  prove  the 
sale  the  defendant  would  prove  that  the  term  of  credit  had  not  expired, 
were  stricken  out  upon  motion ;  but  the  report  of  the  case  does  not  state 
upon  what  specific  ground  the  motion  was  made.  Hamilton  v.  Hough, 
13  Hew.  Prac.  14.  At  a  later  period  (1863)  it  was  held  by  Monell,  J., 
at  a  special  term  of  the  superior  court  of  the  city  of  New  York,  that  it 
was  not  objectionable  to  plead  a  hypothesis,  but  that,  if  it  was  so,  the 
objection  was  not  available  upon  demurrer.  Taylor  v.  Richards,  9 
Bosw.  679. 

A  similar  conflict  of  views  in  respect  to  hypothetical  defenses  is  to 
be  found  in  the  General  Term  decisions  on  the  same  subject  In  Ar- 
thur v.  Brooks,  14  Barb.  533,  the  Schenectady  General  Term  (Willard, 
Hand,  Cady,  and  C.  L.  Allen,  JJ.)  held  that  fiie  objection  to  a  defense 
that  it  was  hypothetical  rendered  such  a  defense  bad  on  demurrer. 
The  same  decision  condemned  an  averment  in  the  answer  in  the  form 
that  "the  defendants  say  that  they  deny."  The  Court  of  Appeals 
disapproved  this  view  in  Jones  v.  Ludlum,  74  N.  Y.  61 ;  but  I  cannot 
find  that  Arthur  v.  Brooks  has  ever  been  expressly  disapproved,  so 
far  as  it  is  an  authority  on  hypothetical  pleading.  So,  also,  in  Mann  v. 
Milne,  21  Hun,  408,  the  General  Term  of  the  Fourth  Department 
(Mullin,  P.  J.,  and  Smith  and  Talcott,  JJ.)  reversed  an  order  striking 
out  the  second  and  third  counts  of  the  answer,  and  granted  leave  to  the 
plaintiff  to  demur  to  those  counts,  holding  that  the  remedy  of  the 
plaintiff,  the  counts  being  hypothetical,  was  by  demurrer,  and  not  by 
motion  to  strike  out.  On  the  other  hand,  in  the  later  case  of  Wiley 
V.  Village  of  Rouse's  Point,  86  Hun,  495,  33  N.  Y.  Supp.  773,  the  Gen- 
eral Term  of  the  Third  Department  (Putnam,  P.  J.,  and  Herrick  and 
Stover,  JJ.)  sustained  an  order  overruling  a  demurrer  to  a  hypothetical 
defense,  holding  (in  an  opinion  by  Putnam,  P.  J.)  that  the  hypothetical 
language  in  the  answer  was  unobjectionable,  but  that,  if  it  should  be 
deemed  hypothetical  and  improper,  the  remedy  of  the  plaintiff  was 
by  motion  and  not  by  demurrer. 

A  few  other  cases  bearing  upon  the  point  under  discussion  remain  to 
be  noticed.,  Ketcham  v.  Zerega,  i  E.  D.  Smith,  553,  a  decision  by  the 
General  Term  of  the  court  of  common  pleas  of  the  city  of  New  York, 
per  Woodruff,  J.,  is  an  authority  against  the  availability  of  a  demurrer 
as  a  means  of  attacking  new  matter  hypothetically  pleaded  in  an  an- 
swer. The  suit  was  upon  a  judgment.  The  answer  alleged  that  the 
defendant  had  no  knowledge  or  information  sufficient  to  form  a  belief 
whether  the  alleged  judgment  was  recovered;  denied  that  the  said 
judgment,  "if  so  recovered,"  still  stood  in  full  force  and  effect;  fur- 
ther denied  any  indebtedness;  and  finally  contained  a  plea  that  die 
judgment  had  been  discharged  in  bankruptcy,  if  any  such  judgment 
were  by  the  said  plaintiff  recovered.  There  was  a  demurrer  to  the 
answer  on  various  grounds;  the  third  being  that  "the  defendant  has 
answered  hypothetically  and  evasively  in  relation  to  the  said  judg- 
ment and  other  matters."  The  demurrer  was  overruled  at  Special 
Term,  and  the  judgment  was  affirmed  by  the  General  Term,  upon  the 
ground,  among  others,  that  a  demurrer  would  not  lie  to  an  answer 
going  in  denial  of  the  complaint.  In  reference  to  Uie  hypothetical  form 
of  a  part  of  the  plea.  Woodruff,  J.,  said : 
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"I  qnlte  agree  with  numerous  cases  In  which  It  is  held  that  hypothetical 
pleading  is  objectionable.  But  I  do  not  agree  that  there  are  not  cases  in 
which  the  defendant  may  be  permitted  to  answer  in  a  hypothetical  form,  and, 
indeed,  in  which,  being  called  upon  to  answer  under  oath,  he  can,  as  a  oonsci- 
entlous  man,  answer  in  that  form  only." 

He  further  pointed  out  that  many  of  the  forms  of  special  pleas  in  ap- 
proved use  before  the  Code  were  hypothetical  in  their  construction,  and 
declared  it  to  be  an  error  to  say  that  the  use  of  such  words  in  an  answer 
rendered  it  insufficient  as  a  pleading  under  the  Code.  "There  may  be 
many  imperfections,"  he  says,  "mudi  surplusage,  great  vagueness,  and 
want  of  due  particularity,  or  other  objections  to  the  answer;  but,  on 
demurrer,  the  sufficiency  of  the  matter  stated  to  constitute  a  defense 
is  alone  to  be  considered." 

The  case  most  frequently  cited  by  those  judges  who  have  held 
hypothetical  defenses  to  be  bad  on  demurrer  is  Conger  v.  Johnston,  2 
Denio,  96,  which  came  before  the  old  Supreme  Court  in  1846.  The 
declaration  was  in  assumpsit,  and  the  third  plea  was  that  the  several 
supposed  causes  of  action  mentioned  in  the  declaration,  "if  any  such 
there  were,  or  still  are,  did  not  accrue  within  six  years,"  etc.  A  de- 
murrer, on  the  ground  that  the  plea  did  not  sufficiently  confess  the 
action  or.  give  color  to  the  plaintiff,  was  sustained  in  an  opinion  by 
Bronson,  C.  J.,  who  said : 

"Every  plea  in  confession  and  avoidance  must  give  color,  by  admitting  an 
apparent  or  prima  facie  right  in  the  plaintiff.  It  must  either  expressly  or 
Impliedly  confess  that,  but  for  the  matter  of  avoidance  contained  In  the  plea, 
the  action  could  be  maintained.  This  plea  makes  no  such  confession,  and  is 
therefore  bad.  Instead  of  saying,  as  the  pleader  should  have  done,  that  the 
several  causes  of  action  mentioned  in  the  declaration  did  not  accrue  within  six 
years,  the  words  are  that  the  several  supposed  causes  of  action  mentioned  in 
the  declaration.  If  any  snch  there  were,  or  still  are,'  did  not  accrue  within  six 
years.  The  defendants  do  not  admit  that,  but  for  the  statute  of  limitations, 
the  plaintiff  could  have  sued.    The  plea  gives  no  color." 

In  1850,  in  the  case  of  McCormick  v.  Pickering,  4  N.  Y.  276,  the 
Court  of  Appeals,  of  which  Chief  Justice  Bronson,  who  delivered  the 
opinion  in  Conger  v.  Johnston,  supra,  had  then  become  the  Chief  Judge, 
seems  to  have  disapproved  the  decision  in  the  Conger  Case,  without 
directly  overruling  it  The  suit  was  an  action  of  debt  on  a  bond. 
There  were  two  pleas :  First,  non  est  factum ;  second,  a  discharge  in 
bankruptcy.  The  second  plea,  after  setting  up  the  discharge  in  the 
usual  form,  averred  that  the  supposed  bond  set  forth  in  the  declaration, 
"if  any  such  was  made,"  was  made  and  accrued  before  the  presenting 
of  the  petition  in  bankruptcy,  and  was  provable  under  the  act,  and  that 
the  discharge  in  bankruptcy  was  a  complete  discharge  from  all  liability 
on  account  of  the  said  supposed  bond.  The  Supreme  Court  overruled 
the  demurrer  and  gave  judgment  for  the  defendant  The  plaintiff  ap- 
pealed to  the  Court  of  Appeals,  where  the  judgment  was  affirmed  by  a 
majority  of  the  judges.  The  prevailing  opinion  was  written  by  Rug- 
gles,  J.,  who  admitted  that  the  strict  technical  rule  of  pleading  required 
the  defendant,  in  a  plea  of  avoidance,  to  give  color  to  the  plaintiff  by 
admitting  a  prima  fade  cause  of  action,  but  who  thought  the  technical 
rule  had  been  sufficiently  complied  with  in  other  parts  of  the  plea,  in 
which  the  bond  was  referred  to  without  the  objectionable  words  "if 
any  such  were  made."    The  learned  judge  added,  however,  that,  if 
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the  case  stood  alone  on  that  part  of  the  plea  which  contained  the  words 
"if  any  such  were  made,"  he  should  hesitate  in  assenting  to  a  re- 
versal of  the  judgment  for  such  an  informality.  "The  defect  was 
merely  formal.  It  might  have  been  amended  in  the  court  below,  be- 
fore or  after  jud^ent,  and  with  or  without  costs,  which  in  such  cases 
are  in  the  discretion  of  the  court  This  might  have  been  done  on  the 
argument  of  the  special  demurrer,  and  a  judgment  for  the  defendant 
might  thereupon  have  been  rendered,  in  which  there  could  have  been  no 
pretense  of  error ;  and  if  the  court  was  not  justified  in  looking  on  the 
words  objected  to  as  mere  surplusage,  and  rendering  a  judgment  on 
that  ground,  I  think  they  ought  to  ^ve  struck  out  the  words  by  way 
of  amendment,  and  thereupon  rendered  the  same  judgment  which  we 
find  on  the  record."  Five  members  of  the  court  concurred  in  this 
opinion;  but  Bronson,  C.  J.,  with  whom  Jewett,  J.,  concurred,  dis- 
sented, holding  that  the  plea  was  bad  by  reason  of  the  hypothetical 
clause  above  quoted,  and  citing  the  Conger  Case  as  an  authority. 

Amid  the  perplexity  created  by  the  various  precedents  which  have 
been  noticed,  I  think  we  are  at  liberty  to  adopt  the  view  which  seems 
to  us  most  consonant  with  the  rules  of  pleading  prescribed  by  the 
existing  Code  of  Civil  Procedure.  Section  522  of  the  Code  provides 
that  each  material  allegation  of  the  complaint,  not  controverted  by  the 
answer,  must  for  the  purposes  of  the  action  be  taken  as  true.  The 
hypothetical  clause  in  the  separate  defense  under  consideration  in  the 
case  at  bar,  to  the  effect  that,  if  the  note  described  in  the  complaint 
was  ever  indorsed  by  the  defendants'  testator,  it  was  indorsed  by  him 
under  the  circumstances  therein  stated,  does  not  controvert  any  ma- 
terial allegation  in  the  complaint  It  denies  nothing.  It  may  therefore 
be  regarded  as  mere  surplusage  or  redundant  matter,  which  could 
properly  be  stricken  out  on  motion.  It  adds  nothing  to  the  eflBcacy 
of  the  defense,  and  the  sufficiency  of  the  defense  may  be  passed  upon 
precisely  as  though  the  hypothetical  clause  did  not  appear  therein.  Sec- 
tion 168  of  the  old  Code  of  Procedure,  which  laid  down  the  same  rule 
as  section  522  of  the  present  Code  of  Civil  Procedure,  to  the  effect  that 
a  failure  to  deny  a  material  allegation  of  the  complaint  is  equivalent  to 
admission  of  such  allegation,  was  stated  by  Woodruff,  J.,  in  Connoss 
V.  Meir,  2  E.  D.  Smith,  314,  to  be  "but  a  re-enactment  of  a  rule  as  old 
as  the  principles  of  pleading.  Every  allegfation  in  a  pleading  at  law, 
which  might  be  put  in  issue  by  the  adverse  party,  was  alwa)rs  taken 
as  true,  if  not  denied."  Giving  effect  to  this  rule,  I  am  led  to  the  con- 
clusion that  the  defense  attacked  by  the  demurrer  in  the  court  below 
cannot  be  deemed  bad  by  reason  of  the  hjrpotbetical  clause  which  pref- 
aced it. 

Nor  is  the  defense  Itgally  insufficient  in  the  other  respect  set  forth 
in  the  decision  of  the  learned  judge  at  Special  Term,  to  wit,  "in  that  it 
does  not  specify  when  plaintiff  became  aware  of  the  alleged  diversion 
attempted  to  bie  set  forth  in  said  alleged  defense."  The  complaint 
alleges  the  making  and  delivery  of  a  note  to  Kate  A.  Weichel,  which  be- 
fore its  delivery  to  her  was  first  indorsed  by  the  defendants'  testator, 
and  then  by  the  plaintiff,  for  the  accommodation  of  the  maker.  It  then 
alleges  presentment,  nonpayment,  and  notice  thereof  to  each  of  the  in- 
dorsers ;  next,  that  thereafter  the  payee  sued  the  plaintiff  as  indorser 
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of  the  note,  notice  of  which  action  was  given  to  the  defendants,  and  that 
judgment  therein  was  recovered  against  the  plaintiff  for  the  amount  of 
the  note,  interest,  and  costs,  which  was  paid  by  her.  The  sum  so 
paid  she  seeks  to  recover  from  the  defendants  on  the  indorsement  by 
their  testator.  The  sufficiency  of  the  complaint  may  be  doubted,  as 
the  only  allegation  is  that  the  defendants'  testator  indorsed  the  note 
for  the  accommodation  of  the  maker.  In  the  absence  of  any  further 
agreement,  such  an  indorser  would  not  be  liable  to  the  payee  of  the 
note.  He  is  so  liable  only  when  he  indorses  for  the  purpose  of  giving 
the  maker  credit  with  the  payee.  Phelps  v.  Vischer,  50  N.  Y.  69,  10 
Am.  Rep.  433.  However  this  may  be,  the  answer  distinctly  charges 
that  the  note  was  not  indorsed  for  the  purpose  of  delivering  the  same 
or  making  it  payable  to  the  said  fayee,  Kate  A.  Weichel,  but  for  another 
purpose.  If  this  fact  be  established  by  proof,  then  the  defendants' 
testator  would  not  be  liable  to  such  payee.  The  law  is  the  same  as  to 
the  plaintiff.  On  the  face  of  the  paper  she  was  not  liable  as  indorser 
to  the  payee.  If  in  fact  she  was  liable,  such  liability  sprung  entirely 
from  her  special  agreement  (beyond  that  which  the  law  imports  from  the 
indorsement  merely)  that  such  indorsement  was  for  the  purpose  of  giv- 
ing the  maker  credit  with  the  payee.  Therefore  the  action  brought 
against  her  by  the  payee  could  only  be  successfully  maintained  by  proof 
of  that  agreement.  To  the  plaintiff's  agreement,  so  far  as  appears  in  the 
pleading,  the  testator  was  an  entire  stranger,  whether  he  made  a  simi- 
lar agreement  on  his  own  part  or  not.  Hence  there  was  no  privity  be- 
tween the  plaintiff  and  defendants'  testator  in  the  cause  of  action  upon 
which  the  judgment  was  recovered,  and  that  judgment  does  not  estop 
the  defendants'  testator.  If  such  indorser  made  no  agreement  on  his 
own  part  to  become  responsible  to  the  payee,  he  cannot  be  made  liable 
to  her  or  persons  claiming  under  her,  no  matter  how  many  subsequent 
indorsers  may  have  become  liable  to  the  payee  by  reason  of  their  several 
respective  agreements  to  that  effect  These  views  render  it  immaterial 
whether  tfie  plaintiff  had  notice  of  the  alleged  diversion  or  not. 
It  follows  that  the  interlocutory  judgment  should  be  reversed. 

Interlocutory  judgment  reversed,  with  costs,  and  plalntUTa  demorrer  to  the 
second  separate  defense  oyerruled,  with  costs.    All  concnr. 


PEOPLE  V.  CANEPI. 
(Snpreme  Conrt,  Appellate  Division,  Second  Department    April  15,  lOOi.) 

1.  Cbiminai,  Law— Pbincipax. 

Under  the  express  provision  of  Pen.  Code,  f  29,  one  who  aids  and  abets 
in  the  commission  of  a  crime  Is  liable  as  a  prlncipaL 

2.  Sams— Pool  Skixiro — Evidence. 

In  prosecution  for  violation  of  Pen.  Code,  §  351,  prohibiting  pool  selling, 
evidence  held  sufficient,  within  the  rule  which  requires  the  establishment 
of  criminality  beyond  a  reasonable  doubt,  to  sustain  the  finding  that  the 
defendant  assisted  pool  selling,  so  that  he  became  liable  as  prlnclpaL 

3.  Same— TbiaI/— Statement  of  Penaitt  bt  Coubt. 

On  a  criminal  trial,  the  statement  by  the  court  in  the  presence  of  the 
Jary,  of  the  penalty  prescribed  by  statute  for  the  crime  cbarged.  Is  not 
error. 
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Appeal  from  Westchester  County  Court 

Joseph  Canepi,  Jr.,  was  convicted  of  pool  selling  in  violation  of  Pen. 
Code,  §  351,  and  appeals.      Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

David  H.  Hunt,  for  appellant 

J.  Addison  Young,  Dist  Atty.,  for  the  People. 

WILLARD  BARTLETT,  J,  There  is  no  evidence  in  this  case  that 
the  defendant  actually  engaged  in  pool  selling  himself;  but  I  think 
the  proof  is  sufficient,  within  the  rule  which  requires  the  establishment 
of  criminality  beyond  a  reasonable  doubt,  to  sustain  the  finding  that 
the  defendant,  on  the  day  charged  in  the  indictment  (July  26,  1902), 
assisted  and  abetted  pool  selling  in  violation  of  section  351  of  the 
Penal  Code,  and  hence  that  he  became  liable  as  a  principal.  See  Pen. 
Code,  §  29. 

The  defendant  went  to  the  jury  without  offering  any  evidence  what- 
ever. The  proof  in  behalf  of  the  prosecution  showed  that  on  July 
26,  1902,  in  a  room  upstairs  in  a  building  at  Yonkers  occupied  by  the 
defendant  as  a  liquor  saloon,  pool  selling  on  the  horse  races  at  Brighton 
Beach  was  going  on;  that  cards  were  brought  from  behind  a  par- 
tition in  this  room  and  hung  on  the  wall  by  a  man  named  Cunning- 
ham, which  cards  bore  the  names  of  the  horses  entered  for  each  race, 
and  were  consulted  by  the  persons  in  the  room  before  they  made 
their  bets;  that  for  a  period  of  five  minutes  the  defendant  was  pres- 
ent in  the  room,  talking  with  Cunningham,  while  the  latter  was  en- 
gaged in  hanging  up  these  cards;  and  that  the  defendant  exercised 
control  over  access  to  this  room,  having  on  Friday,  July  25,  19012, 
refused  to  allow  a  police  officer  to  enter  it,  but  saying  that  the  officer 
could  do  so  on  the  following  Monday,  adding :  "I  am  through.  Mrs. 
Engle  is  going  to  take  the  room.  I  am  going  to  hire  the  rooms  to 
Mrs.  Engle."  This  was  after  the  policeman  had  told  Canepi  that  he 
heard  he  was  running  a  poolroom,  and  Canepi  had  told  him  that  noth- 
ing of  the  sort  was  going  on.  The  evidence  introduced  by  the  peo- 
ple further  showed  that  a  telephone  found  in  the  poolroom  had  been 
placed  there  upon  the  application  of  the  defendant.  The  telephone 
contracts,  which  the  defendant  signed,  contained  the  following  words, 
under  the  heading,  "Matters  for  Subscribers'  List" :  "Canepi,  Joseph, 
Jr.  St  James.  12  Palisade  Avenue."  The  witness  who  testified  to 
Canepi's  presence  with  Cunningham  in  the  poolroom  received  from 
the  hand  of  an  unseen  person,  behind  a  partition  therein,  a  ticket  as 
a  voucher  for  the  money  which  he  bet  on  one  of  the  races,  and  upon 
the  face  of  this  ticket  were  printed  the  words  "St  James  Club."  With- 
out a  further  review  of  the  testimony,  I  think  it  sufficient  to  say,  so 
far  as  the  facts  are  concerned,  that  this  record  clearly  establishes  the 
defendant's  complicity  in  the  conduct  of  pool  selling  upon  the  prem- 
ises under  his  control. 

Some  questions  of  law  are  raised  which  it  is  necessary  to  notice. 
The  learned  counsel  for  the  defendant  likens  this  case  to  that  of 
People  V.  Shannon,  87  App.  Div.  32,  83  N.  Y.  Supp.  1061,  where 
we  reversed  a  judgment  of  conviction  upon  the  same  indictment    The 
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defect  in  that  case,  however,  was  the  failure  to  prove  Shannon's  pres- 
ence on  any  day  when  pools  were  sold,  although  there  was  evidence 
that  pools  were  sold  on  days  when  the  testimony  did  not  show  that 
he  was  present  The  eflFort  there  was  to  establish  Shannon's  active 
participation  in  the  selling  of  pools,  and  we  held  that  the  trial  court 
erred  in  refusing  to  charge  the  jury  that  they  must  not  find  him 
guilty  unless  they  found  that  he  was  engaged  in  pool  selling  on  July 
26,  1902.  Here  Canepi  was  proved  to  have  been  present  in  the  pool- 
room on  that  date — one  important  step  in  the  selling  of  pools  being 
taken  in  his  presence  by  the  person  with  whom  he  was  conversing  at 
the  time — ^while  the  other  evidence  to  which  reference  has  been  made 
shows  that  he  was  the  protector,  if  not  the  principal  promoter,  of  the 
pool-selling  business. 

Just  before  the  jury  retired,  the  following  colloquy  occurred  be- 
tween counsel  and  the  court : 

"Mr.  Young:  WUen  your  honor  read  the  statute  In  full,  you  stated  the 
penalty.  I  ask  your  honor  to  charge  the  jury  that  under  the  statute  the 
crime  Is  punishable  by  fine  or  Imprisonment  Mr.  Hunt:  Objected  to.  The 
Court :  I  have  read  the  statute.  I  read  the  statute  that  the  defendant  might 
be  Imprisoned  In  State's  Prison  for  not  exceeding  two  years,  and  that  he 
might  be  fined  for  an  amount  not  exceeding  two  thousand  dollars.  That 
means  from  imprisonment  of  from  one  to  two  years — not  from  one  day  up — 
or  It  means  a  fine  of  from  one  cent  up  to  two  thousand  dollars.  It  cannot  be 
both.  (E<zception  to  defendant)  Mr.  Hunt :  I  ask  your  honor  to  charge  that 
.TOur  statement — having  charged  on  this  subject  the  hue  may  be  from  one  cent 
— is  no  intimation  to  the  Jury  that  your  honor  will  fine  one  cent  The  Court : 
No ;  I  don't  give  any  intimation  to  the  jury  what  I  will  do." 

It  is  not  suggested  that  the  final  statement  of  the  learned  county 
judge  as  to  the  penalty  prescribed  by  law  was  incorrect,  but  it  is  argued 
that  it  was  error  to  give  the  jury  any  instruction  whatever  as  to  the 
punishment;  the  idea  apparently  being  that  they  may  have  been  in- 
fluenced to  convict  by  the  impression  that  the  district  attorney  would 
ask  for  only  a  light  sentence.  This  view  strikes  me  as  rather  fanci- 
ful. I  can  hardly  see  how  this  jury  can  have  been  misgfuided  by  being 
told  simply  what  were  the  possible  consequences  of  a  conviction  at 
their  hands.  The  case  is  not  at  all  like  People  v.  Chartoff,  72  App. 
Div.  555,  75  N.  Y.  Supp.  1088,  where  the  objection  to  the  instruction 
on  the  subject  of  punishment  was  that  it  permitted  the  jury  to  assume 
that  different  and  less  stringent  rules  applied  to  the  conduct  of  a  trial 
for  a  misdemeanor  than  to  the  conduct  of  trials  for  offenses  which 
the  law  punishes  more  severely.  There  was  no  comparison  of  the 
sort  here,  and  I  cannot  assent  to  the  doctrine  that  it  is  legal  error  to 
tell  a  jury  what  the  I,egislature  has  put  into  the  statute  book  in  refer- 
ence to  tfie  punishment  of  the  very  crime  of  which  they  are  called 
upon  to  take  cognizance. 

I  find  no  errors  in  this  record  affecting  the  substantial  rights  of  the 
defendant,  and  therefore  conclude  tliat  the  judgment  should  be  af- 
firmed.   All  concur. 
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PEOPLE  ex  reL  ELLISON  v.  LAVIN,  Police  Officer. 
(Supreme  Court,  Appellate  DirUlon,  First  Department    April  15,  1904.) 

1.   LOTTEBT— EsniCATES     OF     NtHIBEB     OT     GlOABS     TAXED— DlSTSIBUTIOR      BT 

Cbance. 

Wbere  prizes  were  offered  to  those  sending  bands  of  certain  makes  of 
cigars  for  the  closest  estimates  of  the  number  of  cigars  on  which  $3  tax 
per  thousand  would  be  paid  in  a  certain  month,  the  number  on  which  the 
tax  was  paid  In  each  month  for  three  years  being  published  in  connection 
with  the  ofTer,  the  distribution  of  prizes  was  not  by  chance,  witbln  Pen. 
Code,  i  323,  defining  lotteries  as  a  distribution  of  money  by  chance,  etc, 
and  hence  the  advertisement  of  the  offer  was  not  a  violation  of  Pen.  Code, 
{  327,  prohibiting  adrertislng  on  account  of  a  lottery ;  especially  in  view 
of  the  history  of  legislation  concerning  lotteries  and  gambling. 

Van  Brnnt,  P.  J.,  and  Ingraham,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  people,  on  the  relation  of  Ismar  S.  Ellison,  against 
Patrick  Lavin,  police  officer,  for  a  writ  of  habeas  corpus.  From  an 
order  sustaining  the  writ  and  discharging  the  relator  from  custody, 
the  people  appeal.    Affirmed. 

Appeal  by  the  people  of  the  state  of  New  Tork  from  an  order  snstainlng  a 
writ  of  habeas  corpus  and  discharging  the  relator  from  custody.  The  return 
of  the  police  officer  shows  that  he  arrested  and  held  the  relator  by  virtue  of  a 
warrant  duly  issued  by  a  justice  of  the  Court  of  Special  Sessions,  commanding 
the  arrest  of  the  relator  upon  information  duly  filed  that  the  relator  was  guilty 
of  the  crime  of  advertising  a  lottery,  in  violation  of  section  327  of  the  Penal 
Code.  The  relator  traversed  the  return  presenting  the  depositions  upon  which 
the  warrant  was  Issued.  The  depositions  showed  that  the  relator  was  the  sole 
editor  and  proprietor  of  the  United  States  Tobacco  Journal,  a  weekly  trade 
journal  published  in  the  city  of  New  York,  and  circulated  throughout  the 
United  States  "among  the  leaf  tobacco  trade,"  and  that  on  the  9th  day  of 
May  in  the  year  1903  he  published  in  the  said  United  States  Tobacco  Journal 
an  advertisement  of  the  Florodora  Tag  Company  of  Jersey  City,  N.  J.,  as  fol- 
lows: 

"The  United  States  Tobacco  Joomal. 

"Save  Cigar  Bands. 

"Another  Free  Distribution  of  $142,600.00  Will  be  Made  in  Decemb»,  1903» 
Based  on  the  Month  of  November,  1908, 

"To  Smokers  of 

Cremo  Wego 

Cubanola  Nerve 

George  W.  Chllds  Star 

Jackson  Square  Lillian  Rossell 

Premies  Turco 

Exports  Velvet 

La  Belle  Creole  (10c)  Continental  (10c) 

Fontella  Detroit  Free  Press 

Renown  Siona 

Salva  Fuma  Spaniola 

Santa  Bana  Two  Orphans  (2  for  6c) 

Peola  Benefactor 

Smokettes  Florodora  (3  for  10c) 

Columbia  (10c)  Florodora  Operas  (6  for  10c) 

Dowledo  Pioneer 

"How  many  cigars  (of  all  brands,  no  matter  by  whom  manufactured)  will 
the  United  States  collect  taxes  on  during  the  month  of  Novemoer,  1903? 
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"(Cigars  bearing  $3.00  tax  per  tbousand.) 

"The  persona  who  estimate  nearest  to  the  nnmber  of  cigars  on  which  $3.00 
tax  per  thousand  is  paid  during  the  month  of  November,  1003,  as  shown  by 
the  total  sales  of  stamps  made  by  the  United  States  Internal  Revenue  Depart- 
ment during  November,  1903,  will  be  rewarded  as  follows : 

To  the  (1)  person  estimating  the  closest $  6,000  in  cash 

To  the  (2)  i>er8ons  whose  estimates  are  next  closest  ($2,500 

each)  6,000  "     * 

To  the  (5)  persons  whose  estimates  are  next  closest  ($1,- 

000.00  each)  6,000   "     " 

To  the  (10)  persons  whose  estimates  are  next  closest 

($500.00  each) 5,000   "     " 

To  the  (20)  persons  whose  estimates   are  next  closest 

($250.00  each) 6,000"     " 

To  the  (25)  persons  whose  estimates  are  next  closest 

($100.00  each)  ..  .• 2,600"     " 

To  the  (50)  persons  whose  estimates   are  next  closest 

($60.00  each)  2,600  "     " 

To  the  (100)  persons  whose  estimates  are  next  closest 

($25.00  each) 2,500   "     " 

To  the  (2,000)  persons  whose  estimates  are  next  closest 

($10.00  each) 20,000  "     " 

To  the  (3,000)  persons  whose  estimates  are  next  closest 

($6.00each) 16,000"     " 

To  the  30,000  persons  whose  estimates  are  next  closest  we 

win  send  to  each  one  box  of  50  "Cremo"  Cl^rs  (value 

$2.50  per  box) $    7,000 

35,213  persons $142,500 

"Every  100  Bands  from  AboVe-Named  Cigars  Will  Entitle  Yon  to  Four 

Estimates. 
"(One  band  from  'Florodora'  Cigars  or  one  band  from  'Florodora  Operas' 
counting  as  two  bands  from  the  other  cigars  mentioned;    and  no  less 
that  100  bands  will  be  received  at  any  one  time  for  estimates.) 

"Information  which  may  be  of  value  in  making  estimates :  The  number  of 
cigars  now  bearing  $3.00  Tax  per  thousand,  for  which  Stamps  were  purchased, 

appears  below :                                      1900.                   1901.  1902. 

January  422,512.494  448,806,638  496,983,717 

February  394,440.344  417,100.433  445,495,483 

March    436,122,097  445,641,761  616,599,027 

April    427,952.658  481.670,212  616,835,163 

May   456,509,855  553,187,580  623,035,907 

June 473,591,527  '  600,693,908  532,151,477 

July   457,642,672  601,318,407  571,866,633 

August   483.551,833  485,441,753  565,974,550 

September 474,787,902  501.800,523  575,804,470 

October  632,'-'n5,063  574,551,047  628,861,303 

November    508,258,250  629,308,600  562,444,393 

December  467,092,208  479,312,170 

"Only  Cigar  Bands  are  Good  for  Estimates.    Send  Nothing  bat  Cigar  Bands 

Under  This  Offer. 

"In  case  of  a  tie  In  estimates,  the  amount  offered  will  be  divided  equally 
among  those  entitled  to  it  Distribution  of  the  awards  will  be  made  as  soon 
after  December  1st,  1903,  as  the  figures  are  obtainable  from  the  Internal 
Revenue  Department  of  the  United  States  for  November,  1903. 

"Write  your  full  name  and  Post  Office  address  plainly  on  packages  contain- 
ing bands.  The  postage  or  express  charges  on  your  package  must  be  fully 
prepaid.  In  order  for  your  estimate  to  participate. 

"All  estimates  under  this  offer  must  be  received  on  or  before  October  3lBt, 
1908,  by  the  "Florodora  Tag  Company, 

"Jersey  aty,  N.  J. 
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"Send  each  estimate  on  a  separate  piece  of  paper  with  your  name  and  address 
plainly  written  on  each. 

"You  do  not  lose  the  valne  of  your  bands.  Receipt  will  be  sent  you  for  your 
bands,  and  these  receipts  will  be  Just  as  good  as  the  bandjs  themselves  In  se- 
curing Presents  Illustrated  In  our  catalogue. 

"Handsomely  illustrated  80-page  catalogue  (page  7  In.  z  10  In.)  showing  all 
the  Presents  exactly  as  they  are,  and  with  beautiful  embossed  cover  litho- 
graphed In  10  colors  and  gold,  will  be  mailed  to  any  address  upon  receipt  of 
10  cents,  or  ten  tags,  or  20  cigar  banda" 

Argued  before  VAN  3RUNT,  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Howard  S.  Gans,  for  appellant. 
John  W.  Ingram,  for  respondent 

LAUGHLIN,  J.  The  question  presented  by  this  appeal  is  whether 
the  relator,  by  this  publication,  advertised  or  published  an  account  of  a 
lottery.  Section  327  of  the  Penal  Code  declares  that  any  person  who 
"advertises  or  publishes  an  account  of  a  lottery,  whether  within  or 
without  the  state,  stating  how,  when  or  where  the  same  is  to  be,  or  has 
been,  drawn,  or  what  are  the  prizes  therein,  or  any  of  them,  or  the 
price  of  a  ticket,  or  any  share  or  interest  therein,  or  where  or  how  it 
may  be  obtained,  is  guilty  of  a  misdemeanor."  It  has  been  sufficiently 
shown  that  the  relator  is  responsible  for  the  advertisement,  and,  if  the 
article  or  notice  published  shows  that  the  Florodora  Tag  Company  is 
conducting  a  lottery,  it  is  manifest  that  the  publication  contains  a  suf- 
ficient account  of  the  lottery  to  render  the  relator  liable. 

The  inquiry  is  thus  narrowed  to  the  question  as  to  whether  this  is  a 
lottery,  and  its  solution  depends  upon  tihe  construction  of  section  323 
of  the  Penal  Code,  which  defines  a  lottery  as  follows : 

"A  lottery  Is  a  scheme  for  the  distribution  of  money  by  chance,  among 
persons  who  have  paid  or  agreed  to  pay  a  valuable  consideration  for  the 
chance,  whether  cnlled  a  lottery,  raffle,  or  gift  enterprise  or  by  some  other 
name." 

It  is  not  disputed  that  this  is  a  scheme  for  the  distribution  of  property 
among  persons  who  shall  have  paid  a  valuable  consideration  for  the 
privilege  of  participating  therein.  It  is  contended,  however,  by  the 
relator,  and  this  contention  was  sustained  at  Special  Term,  that  the 
distribution  is  not  to  be  made  by  chance,  within  tlie  intent  and  meaning 
of  this  statutory  definition  of  a  lottery.  This,  therefore,  is  the  question 
presented  for  decision,  and  it  is  one  of  great  public  interest  and  im- 
portance. It  is  manifestly  impossible  for  any  one  to  ascertain  or  know 
in  advance  the  number  of  cigars  in  a  given  month  upon  which  the 
government  will  attach  revenue  stamps  of  the  denomination  of  $3 
per  thousand.  The  period  for  presenting  estimates  closed  on  the  last 
day  of  the  month  preceding  that  for  which  they  were  to  be  made,  and 
obviously  there  are  many  other  elements  of  chance  that  render  it  diffi- 
cult for  any  one  to  make  any  estimate  that  will  approximate  accuracy. 
It  is  claimed,  however,  that  those  making  estimates  have  as  a  basis 
the  information  given  as  to  the  importations  during  each  month  for  the 
years  1900,  1901,  and  1902,  and  that  they  may  be  aided  by  acquiring 
knowledge  of  the  condition  of  the  tobacco  trade,  both  as  to  supply  and 
demand ;  and  that  those  possessing  the  greatest  knowledge  will  be  able 
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to  estimate  more  accurately  than  those  without  knowledge  on  the  sub- 
ject. This  is  undoubtedly  true.  It  is  claimed  that  it  foUows  from  the 
mere  fact  that  those  participating  in  the  scheme  may  be  able,  by  thus 
acquiring  knowledge  to  aid  their  judgment,  to  estimate  with  a  greater 
degree  of  accuracy  than  others,  that  this  is  not  a  distribution  of  the 
property  and  prize  money  by  chance  within  the  prohibition  of  the  stat- 
ute. If,  as  has  been  held  in  some  jurisdictions,  the  drawings  or  distri- 
bution must  depend  exclusively  on  chance,  and  the  chances  of  winning 
or  being  successful  cannot  be  aided  in  the  least  by  the  exercise  of  judg- 
ment, then  unquestionably  the  scheme  which  the  relator  has  advertised 
would  not  constitute  a  lottery.  No  case  is  cited,  and  we  find  none, 
directly  in  point  in  this  State,  or  controlling  in  principle. 

In  Reilly  v.  Gray,  "JJ  Hun,  402,  28  N.  Y.  Supp.  811,  which  was  an 
action  to  recover  moneys  bet  on  a  horse  race,  it  was  held  that  pool- 
selling  did  not  constitute  a  lotteiy  within  the  meaning  of  section  323 
of  the  Penal  Code,  and  the  ground  of  the  decision  was  uiat  selling  pools 
on  horse  races  was  prohibited  by  statute  prior  to  the  incorporation  in  the 
Constitution  of  1821  of  the  provision  prohibiting  the  Legislature  from 
authorizing  lotteries  and  requiring  it  to  enact  laws  to  prevent  the  same, 
and  that  the  legislation  concerning  pool-selling  has  been  since  classified 
with  the  legislation  concerning  gambling,  and  has  been  kept  separate 
and  distinct  from  the  legislation  concerning  lotteries.  In  People  ex  rel. 
Lawrence  v.  Fallon,  152  N.  Y.  12,  46  N.  E.  296,  37  L.  R.  A.  227,  57 
Am.  St.  Rep.  492,  it  was  held  that  prizes  offered  by  an  association  to 
the  winners  of  horse  races  is  not  a  lottery,  the  court  adopting  and  fol- 
lowing the  reasoning  of  the  court  in  Reilly  v.  Gray,  supra;  but  the 
court  made  the  following  observations : 

"That  statnte  defines  a  lottery  as  a  scheme  tor  tbe  distribution  of  property 
by  chance  among  persons  who  pay  or  agree  to  pay  a  valuable  consideration  tor 
the  chance.  It  Is  obvious  from  the  language  of  this  statute,  and  the  circum- 
stances existing  at  the  time  of  Its  passage,  that  it  was  not  Intended  to  include 
within  its  provisions  every  transaction  which  involved  any  degree  of  chance 
or  oncertainty,  bat  Its  plain  purpose  was  to  prohibit  and  punish  certain  well- 
known  otCenses  which  had  existed  and  been  regarded  as  crimes  before  the 
enactment  of  that  law.  The  ofTenses  thus  sought  to  be  suppressed  have  long 
been  known  and  understood,  and  are  clearly  distinguishable  from  the  racing 
of  animals  for  stakes  or  prizes.  There  is  certainly  a  great  difference  between 
a  contest  as  to  the  speed  of  animals  for  prizes  or  premiums  contributed  by 
others  and  a  mere  lottery,  where  the  controlling,  and  practically  the  only, 
element,  is  that  of  mere  chance  alone.  A  race  or  other  contest  is  by  no  means 
a  lottery  simply  because  its  result  is  uncertain,  or  because  it  may  be  aCTected 
by  tUDgs  unforeseen  and  accidental." 

In  People  v.  Gillson,  109  N.  Y.  389, 17  N.  E.  343, 4  Am.  St  Rep.  465, 
it  was  held  that  a  statute  (section  335a,  Pen.  Code)  making  it  a  mis- 
demeanor to  induce  the  purchase  of  one  commodity  by  giving  a  pur- 
chaser of  a  specified  quantity  other  property  was  unconstitutional ;  but 
there  each  purchaser  of  the  same  quantity  was  given  the  same  privilege, 
and  there  was  no  element  of  chance  involved.  In  Hull  v.  Ruggles, 
56  N.  Y.  424,  it  was  held  that  selling  candy  in  packages,  some  but  not 
all  of  which  contained  tickets  calling  for  silverware  as  prizes,  was  a 
lottery ;  but  this  depended  entirely  upon  chance.  In  Wilkinson  v.  Gill, 
74  N.  Y.  63,  30  Am.  Rep.  264,  it  was  held  that  "policy"  is  a  lottery.  In 
Homer  v.  United  States,  147  U.  S.  449,  13  Sup.  Ct  409,  37  L.  Ed.  237, 
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it  was  held  that  a  sale  of  bonds  by  the  government  of  Austria,  redeem- 
able at  a  given  time,  but  a  certain  number  of  which,  to  be  selected  by  lot, 
were  to  be  redeemaWe  at  figures  far  in  excess  of  their  par  value  as  an 
inducement  to  purchasers,  was  a  lottery  within  the  federal  statutes  r^- 
ulating  the  use  of  the  mails,  but  the  selection  of  the  bonds  that  were 
to  be  redeemed  for  more  than  their  face  value  was  a  matter  solely  of 
chance.  In  Dion  v.  St  John  Baptiste  Society,  82  Me.  319,  19  Atl.  825, 
it  was  held  that  a  scheme  by  which  a  charitable  association  offered  a 
prize  to  the  person  in  some  profession,  office,  or  occupation  in  whose 
name  the  most  money  was  contributed  thereafter  was  not  a  lottery ;  but, 
while  this  to  some  extent  depended  upon  chance,  yet  it  depended  prin- 
cipally upon  the  popularity  of  the  individual  and  the  activity  and  inter- 
est displayed  by  him  and  his  friends.  In  Regina  v.  Dodds,  4  OnL  Rep. 
390,  where  a  statute  prohibited  the  distribution  of  property  by  lots, 
cards,  tickets,  or  any  mode  of  chance  whatever,  it  was  held  that  a 
scheme  by  which  the  purchasers  of  merchandise  were  permitted  to 
guess  at  the  number  of  beans  in  a  jar,  the  one  guessing  nearest  to  re- 
ceive a  prize,  was  a  scheme  for  the  disposition  "solely  by  the  exercise  of 
skill  and  judgment,"  for  the  reason  that  the  participants  could  figure 
and  estimate  with  some  degree  of  accuracy  on  the  result.  In  Regina 
V.  Jamieson,  7  Ont.  Rep.  149,  it  was  held  that  offering  a  Shetland 
pony  and  cart  to  a  person  giving  the  most  accurate  estimate  as  to  the 
number  of  buttons  of  different  sizes  in  a  half  filled  jar,  those  purchas- 
ing merchandise  of  the  person  offering  the  prize  only  being  permitted 
to  guess,  was  not  a  disposition  of  the  property  depending  on  chance. 
In  Dunham  v.  St  Croix  Soap  Mfg.  Co.,  34  New  Brunswick,  243,  where 
the  public,  without  making  purchases  or  paying  for  the  opportunity, 
were  permitted  to  estimate  the  weight  of  a  large  cake  of  soap  for  a 
prize,  it  was  held  that  the  result  depended  mainly  on  skill,  experience, 
judgment,  and  calculation,  and  not  exclusively  on  chance,  and  there- 
fore it  was  not  a  lottery.  In  Hall  v.  Cox  (.1899)  L.  R.  i  Q.  B.  198, 
it  was  held  that  a  prize  offered  for  accurate  prediction  of  the  number 
of  births  and  deaths  in  London  during  a  specified  week  was  not  a 
lottery,  and  that,  "to  constitute  a  lottery,  it  must  be  a  matter  depending 
entirely  upon  chance."  In  Barclay  v.  Pierson  (1893)  L.  R.  2  Ch.  Div, 
154,  where  an  incomplete  sentence  was  given,  the  final  word  being  omit- 
ted, and  persons,  upon  paying  a  shilling,  were  permitted  to  guess  the 
omitted  word,  which  had  been  determined  in  advance,  and  was  not 
necessarily  the  most  appropriate  word,  it  was  held  that  this  was  a  lot- 
tery, but  that  it  would  not  have  been  had  the  most  appropriate  word 
been  called  for.  In  Caminado  v.  Ulton  (1891)  60  L.  J.  (Magistrate's 
Cases)  116,  121,  it  was  held  that  giving  prizes  on  coupons  taken  from 
a  sporting  paper  for  picking  the  winners  at  future  horse  races  "was 
not  obtaining  money  by  a  chance,  or  by  anything  analogous  to  chance." 
In  United  States  v.  Rosenblum,  121  Fed.  180,  it  was  held  by  Thomas,  J., 
sitting  in  the  United  States  Circuit  Court,  that  prizes  to  a  person  guess- 
ing the  nearest  to  the  number  of  cigarettes  on  which  internal  revenue 
tax  would  be  paid  during  a  given  month  was  not  a  lottery  within  the 
prohibition  of  section  3894,  Rev.  St  U.  S.  [U.  S.  Comp.  St  1901,  p. 
2659] ,  which  is  quite  as  broad  as  the  provision  of  the  Penal  Code  now 
under  consideration.    In  Hudelson  v.  The  State,  94  Ind.  426,  48  Am. 
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Rep.  171,  the  purchasers  of  goods  whose  purchases  amount  to  50  cents 
were  permitted  to  estimate  the  number  of  beans  in  a  glass  globe  for 
a  prize  to  be  given  to  the  person  making  the  nearest  estimate.  It  was 
held  that  this  was  a  lottery,  for  the  reason  that,  while  a  calculation 
might  aid  in  making  an  estimate,  it  would  only  be  approximate  at 
most,  and  for  all  practical  purposes  the  prize  would  be  determined  by 
chance.  In  State  v.  Nebraska  Home  Co.  (Neb.)  92  N.  W.  763,  60  L. 
R.  A.  448,  it  was  held  that  a  scheme  to  produce  a  common  fund  to  be 
distributed  among  shares  to  help  pay  for  a  home  or  the  erection  of 
buildings,  which  provided  that  the  applications  should  be  numbered  in 
the  order  received,  and  that  the  shares  should  mature  in  the  order 
of  the  numbers  of  the  applications,  was  a  lottery. 

These  are  the  only  adjudicated  cases  to  which  our  attention  has  been 
drawn,  or  which  we  have  found,  that  have  any  direct  bearing  upon  the 
question.  While,  therefore,  there  appears  to  be  no  decision  in  this 
jurisdiction  in  point  on  the  question  at  bar,  the  weight  of  authority 
elsewhere  seems  to  be  in  favor  of  confining  the  lottery  statutes  to  cases 
where  the  disposition  of  money  or  other  property  rests  exclusively  upon 
chance.  A  retrospect  of  the  constitutional  and  statutory  provisions  of 
this  state  leads  to  the  conviction  that  such,  also,  should  be  the  interpre- 
tation of  section  323  of  the  Penal  Code.  Prior  to  1813  both  public  and 
private  lotteries  were  authorized  and  regulated  by  law  in  our  state. 
By  the  Revised  Laws  of  18 13  public  lotteries  were  continued  and 
regelated,  i  Rev.  lyaws  1813,  p.  270.  The  Revised  Laws  also  con- 
tained a  provision  prohibiting  private  lotteries  (2  Rev.  Laws  1813,  p. 
187),  but  contained  a  further  provision  apparently  repealing  this  (Id. 
p.  556).  By  chapter  206,  p.  258,  of  the  Laws  of  1819,  private  lotteries 
were  absolutely  prohibited,  and  public  lotteries  were  regulated  and  re- 
stricted. Section  11  of  article  7  of  the  Constitution  of  1821  provided  as 
follows:  "No  lottery  shall  hereafter  be  authorized  in  this  state; 
and  the  Legislature  shall  pass  laws  to  prevent  the  sale  of  all  lottery 
tickets  within  this  state,  except  in  lotteries  already  provided  for  by  law." 
Section  26,  art.  4,  c.  20,  tit.  8,  pt.  I,  p.  665,  of  the  Revised  Statutes, 
as  originally  enacted,  under  the  heading  "Of  Raffling  and  Lotteries," 
provided  as  follows:  "Every  lottery,  game,  or  device  of  chance,  in 
the  nature  of  a  lottery,  by  whatever  name  it  may  be  called,  other  than 
such  as  have  been  authorized  by  law,  shall  be  deemed  unlawful,  and  a 
common  and  public  nuisance."  Section  27,  art.  4,  tit.  8,  c  20,  pL  i,  p. 
665,  of  the  Revised  Statutes,  provided  that  "no  person,  unauthorized  by 
special  laws  for  that  purpose,  shall,  within  this  state,  open,  set  on  foot, 
carry  on,  promote,  or  draw,  publicly  or  privately,  any  lottery,  game  or 
device  of  chance  of  any  nature  or  kind  whatsoever,  or  by  whatever 
name  it  may  be  called,  for  the  purpose  of  exposing,  setting  to  sale,  or 
disposing  of  any  houses,  lands,  tenements,  or  real  estate,  or  any  money, 
goods,  or  things  in  action,"  and  declared  any  violation  of  this  section 
to  be  a  misdemeanor.  Section  10  of  article  i  of  the  Constitution 
of  1846  forbade  the  sale  of  lottery  tickets,  or  the  authorization  of  a 
lottery,  within  the  state.  The  provisions  of  the  Revised  Statutes  con- 
tinued in  force  down  to  the  enactment  of  the  Penal  Code  in  1881. 
Section  9  of  article  i  of  the  Constitution  of  1894  provides  as  follows: 
"Nor  shall  any  lottery  or  the  sale  of  lottery  tickets,  pool  selling,  book- 
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making,  or  any  other  kind  of  gambling  hereafter  be  authorized  or  al- 
lowed within  this  state ;  and  the  legislature  shall  pass  appropriate  laws 
to  prevent  offenses  against  any  of  the  provisions  of  this  section."  Prior 
to  the  Constitution  of  1821  there  were  special  statutory  provisions  pro- 
hibiting horse  racing  for  stakes,  and  betting  on  horse  races,  and  pro- 
hibiting "excessive  and  deceitful  gaming,'  i  Rev.  Laws  1813,  pp. 
222,  152.  However,  after  lotteries  were  prohibited,  the  Legislature 
from  time  to  time  extended  the  laws  prohibiting  betting  on  horse  races 
and  gambling.  Chapter  504,  p.  943,  Laws  185 1 ;  chapter  178,  p.  192, 
Laws  1877 ;  Pen.  Code,  c.  9.  In  many  of  the  forms  of  gaming  and 
gambling  prohibited  by  these  statutory  provisions  the  disposition  of  the 
property  depended  upon  chance,  and  a  valuable  consideration  was  paid 
by  the  person  entitled  to  participate  therein;  but  the  chance  was,  or 
was  supposed  to  be,  influenced  more  or  less  by  the  exercise  of  skill  and 
judgment.  It  thus  appears  from  the  history  of  legislation  that  it  was 
not  understood  by  the  Legislature,  or  intended,  I  think,  that  anything 
was  prohibited  by  the  lottery  statute  where,  although  the  disposition  of 
the  money  or  property  depended  upon  chance,  such  distribution  could 
be  influenced  by  the  exercise  of  skill  or  judgment.  Bearing  in  mind 
that  for  a  long  period  both  public  and  private  lotteries  were  authorized 
in  this  state,  and  that,  when  prohibited,  the  Legislature  employed  lan- 
gpiage  not  materially  different  from  that  contained  in  section  323  of 
the  Penal  Code  now  under  consideration,  the  true  construction  of  this 
statutory  provision  is,  I  think,  that  it  was  intended  to  prohibit  what 
were  then  known  as  lotteries  pure  and  simple ;  that  is  to  say,  schemes 
for  the  distribution  of  money  or  other  property  exclusively,  or  prac- 
tically exclusively,  by  chance.  The  Florodora  Tag  Company,  which 
inserted  this  advertisement,  is  not  conducting  a  lotterj'.  It  is  apparent 
that  it  is  engaged  in  the  tobacco  and  cigar  business.  The  advertisement 
has  evidently  been  resorted  to  as  a  means  of  advertising  the  cigars  in 
the  sale  of  which  the  company  is  interested.  It  is  evident  that  the  price 
of  its  cigars  is  the  same  to  those  who  preserve  the  wrappers  and  partici- 
pate in  the  guessing  contest  as  to  those  who  do  not.  It  furnishes  its 
patrons  sufhdent  information  to  afford  them  some  basis  for  making  an 
estimate  upon  which  their  right  to  the  prizes  will  depend,  and  they  may 
possess  or  acquire  other  information  that  will  be  of  assistance. 

It  may  be  well  for  the  Legislature  to  prohibit  •  such  forms  of  com- 
petition by  declaring  enterprises  of  this  character  to  be  unlawful,  btit 
it  is  evident  that  these  methods  resorted  to  in  recent  years  by  merchants 
and  traders  engaged  in  ruinous  competition  were  not  foreseen  in  the 
early  days  when  lotteries  were  prohibited,  and  therefore  their  prohibi- 
tion is  not  within  the  purview  of  the  lottery  statute.  A  penal  statute 
should  be  so  drafted  that  an  honest  business  man  may  know  whether 
or  not  he  is  offending  against  it.  If  the  court  should  attempt  to  give 
a  construction  to  the  lottery  statute  by  which  dispositions  of  property- 
depending  not  wholly  upon  chance  would  be  included  within  its  prohibi- 
tion, there  would  be  difficulty  in  the  practical  application  of  the  law. 
If  we  should  say  that  it  is  immaterial  that  skill  or  judgment  may  in- 
fluence the  determination  if  the  disposition  of  the  property  still  is  mainly- 
controlled  by  chance,  how  could  a  business  man  determine  that  question 
with  safety?    He  might  be  of  opinion  that  the  disposition  of  the 
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property  depended  mainly  upon  the  exercise  of  skill  or  judgment,  and 
be  innocent  of  any  wrongdoing ;  but  a  jury  might  determine  that  its 
disposition  depended  mainly  upon  chance,  which  would  make  him  a 
criminal  before  the  law.  These  considerations  lead  to  the  conclusion 
that  the  relator  has  not  advertised  a  lottery,  and  that  he  was  properly 
dischai^ed. 

It  follows,  therefore,  that  the  order  should  be  affirmed. 

PATTERSON  and  HATCH,  JJ.,  concur.    VAN  BRUNT,  P.  J., 
and  INGRAHAM,  J,,  dissent 


WEBSTER  T.  TOWN  OP  WHITE  PLAINS. 

(Supreme  Conrt,  Appellate  DlTltdon,  Second  Department    April  16,  1904.) 

1.  Towns— lasTiARCK  or  Bonds— Powxbb  of  Sufebtibobs—Statdtes— Repeal. 
Laws  1892,  p.  1761,  c.  686,  f  69,  as  amended  by  Laws  1894.  p.  820,  c.  103, 
Laws  1895,  p.  630,  c.  742,  and  Laws  1896,  p.  107,  c,  178.  authorized  boards 
of  supervisors  to  permit  the  Issuance  of  town  bonds  for  the  construction 
of  highways,  bridges,  etc.,  either  on  a  petition  anthorlzed  by  a  vote  of  the 
taxpayers  or  on  the  written  request  of  the  commissioners  of  highways 
and  the  town  board.  After  the  filing  of  a  petition  by  the  commissioners 
of  highways  and  the  town  board  of  a  town  for  permission  to  issue  such 
bonds,  which  had  not  been  authorized  by  a  rote  of  taxpayers,  and  which 
failed  to  contain  an  estimate  of  the  fair  cost  of  the  Improvement  but 
before  the  supervisors  acted  thereon,  such  section  as  amended  was  repealed 
by  Laws  1903,  p.  1084,  c.  469,  and  section  1  thereof  was  enacted  in  its 
stead,  which  required  the  petition  to  the  supervisors  under  such  circum- 
stances to  have  the  sanction  of  the  township  electors  and  to  contain  such 
estimate  of  expense.  Held,  that  Statutory  CJonstruction  Law,  Laws  1892, 
p.  1491,  c.  677,  i  31,  providing  that  a  repeal  of  a  part  of  a  statute  shall 
not  affect  acts  previously  accrued,  did  not  operate  to  preserve  the  super- 
visors' jurisdiction  to  grant  the  petition  filed,  since  no  vested  right  could 
be  acquired  In  the  procedure  whereby  such  bonds  could  be  authorized. 

Submission  of  controversy  between  George  H.  Webster  and  the  town 
of  White  Plains.    Judgment  for  plaintiff. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  TENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Daniel  F.  Cohalan,  for  plaintiff. 
John  M.  Digney,  for  defendant 

WOODWARD,  J.  On  the  6th  day  of  October,  1902,  W.  S.  Ster- 
ling, supervisor,  James  J.  Shaw,  town  clerk,  G.  Truman  Capron, 
Farrington  M.  Thompson,  E.  C.  Dunning,  Jr.,  and  Douglas  Murray, 
justices  of  the  peace,  and  Marvin  Horton,  commissioner  of  highways 
of  the  town  of  White  Plains,  presented  a  petition  to  the  board  of  super- 
visors of  Westchester  county,  under  the  provisions  of  chapter  686,  p. 
I743»  of  the  Laws  of  1892,  requesting,  advising,  and  consenting  to 
the  adoption  of  a  resolution  by  said  board  authorizing  the  issuing  of 
$60,000  of  bonds  of  said  township  for  the  purposes  authorized  by  sec- 
tion 69  of  said  act.  At  the  regular  monthly  session  of  the  board 
of  supervisors  of  Westchester  county,  held  June  i,  1903,  the  judiciary 
conunittee,  to  whom  this  petition  was  referred,  reported  in  favor  of 
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the  passage  of  the  resolution,  and  it  was  adopted  by  the  board  of 
supervisors.  In  pursuance  of  the  supposed  authority  of  such  resolu- 
tion the  bonds  of  the  town  were  subsequently  issued  and  sold  to  the 
amount  of  $6o,ooo,  and  the  question  presented  upon  this  submission 
is  whether  these  bonds  have  been  duly  authorized ;  the  plaintiff  being  a 
taxpayer  who  challenges  the  legality  of  the  action  of  the  town  in  issuing 
such  bonds. 

There  is  no  doubt  of  the  validity  of  the  bonds  under  the  provisions  of 
section  69,  c  686,  p.  1761,  of  the  Laws  of  1892,  as  amended  by  chap- 
ter 79,  p.  17s,  of  the  Laws  of  1894,  by  chapter  163,  p.  320,  of  the  Laws 
of  1894,  by  chapter  742,  p.  530,  of  the  Laws  of  1895,  and  by  chapter  178, 
p.  107,  of  the  Laws  of  1896.  The  real  point  in  issue  is  presented  by 
the  provisions  of  chapter  469,  p.  1084,  of  the  Laws  of  1903,  which  went 
into  effect  on  the  7th  day  of  May,  1903,  nearly  one  month  before  the 
adoption  of  the  resolution  authorizing  5ie  issuing  of  the  bonds  by  the 
board  of  supervisors.  Under  the  act  as  it  stood  prior  to  this  last  enact- 
ment, it  was  only  necessary  that  the  petition  should  be  authorized  by  a 
vote  of  the  taxpayers,  "or  upon  the  written  request  of  the  commis- 
sioners of  highways  and  town  board  of  such  town" ;  and  the  petition  in 
question  was  made  upon  such  written  request  by  the  town  ofHcers. 
Section  i,  c.  469,  p.  1084,  of  the  Laws  of  1903,  amends  section  69,  c 
686,  p.  1761,  of  the  Laws  of  1892,  so  as  to  read  as  follows: 

"The  board  may  upon  tbe  application  of  any  town,  liable  or  to  be  made 
liable  to  taxation,  In  whole  or  in  part,  for  constructlDg,  building,  repairing 
or  discontinatiig  any  highway  or  bridge  therein,  or  upon  its  borders,  pursuant 
to  a  vote  of  a  majority  of  tbe  electors  of  such  town  at  an  annual  town  meet- 
ing or  special  town  meeting,  called  for  that  purpose,  taken  pursuant  to  sections 
thirty,  thirty-one  and  thirty-two  of  tlie  town  law,  or  upon  the  written  request 
of  tbe  commissioners  of  highways  and  town  board  of  such  town  or  towns, 
and  said  rote  of  a  majority  of  said  electors,  in  a  case  arising  under  section 
ten  of  the  highway  law,  where  the  highway  or  bridge  has  not  been  already  re- 
paired or  rebuilt,  authorize  such  town  or  towns  to  construct,  build,  repair  or 
dlscontlnae  such  highway  or  bridge  and  to  authorize  said  town  or  towns  to 
borrow  such  sums  of  money  therefor,  for  and  on  the  credit  of  such  town  or 
towns  as  may  be  necessary  according  to  a  written  estimate  in  items  of  the 
fair  cost  and  expense  thereof." 

It  is  conceded  by  the  defendant  that  the  petition  before  the  board 
of  supervisors  on  the  ist  day  of  June,  1903,  did  not  have  the  sanction 
of  the  electors  of  the  township,  and  that  it  did  not  contain  the  estimate 
of  the  fair  cost  and  expense ;  but  it  is  urged  that,  as  the  town  had  taken 
action  under  the  law  as  it  existed  prior  to  May  7,  1903,  the  jurisdiction 
of  the  board  of  supervisors  was  not  affected  by  this  amendment  of  the 
statute,  under  the  provisions  of  section  31  of  the  statutory  construction 
law  (chapter  677,  p.  1491,  Laws  1892),  which  provides  that: 

"The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or  impair  any  act 
done  or  right  accruing,  accrued  or  acquired,  or  liability,  penalty,  forfeiture  or 
punishment  incurred  prior  to  the  time  such  repeal  takes  effect,"  etc. 

A  very  similar  contention  was  made  before  this  court  in  the  case  of 

Palmer  v.  Hickory  Grove  Cemetery,  84  App.  Div.  600,  82  N.  Y.  Supp. 

973,  and  we  held  that  the  statutory  construction  law  did  not  operate 

to  preserve  the  jurisdiction  of  the  board  of  supervisors  to  grant  priv- 

I  ileges  to  a  cemetery  corporation,  where  the  law  had  declared  that  under 

t  certain  circumstances,  wliich  were  shown  to  exist,  the  board  should  not 
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have  such  power,  although  the  preliminary  steps  necessary  to  such 
grants  had  been  taken  before  the  change  in  the  law.  Chapter  469,  p. 
10S4,  of  the  Laws  of  1903,  as  well  as  the  act  which  it  amends,  provides 
for  giving  a  power  to  the  board  of  supervisors  to  grant  concessions  to 
towns.  The  town  has  no  vested  right  in  any  particular  mode  of  pro- 
cedure, and  when  by  the  act  of  1903  it  became  necessary,  for  the  town 
to  do  further  acts  in  order  to  invest  the  board  of  supervisors  with  juris- 
diction, the  power  of  the  board  of  supervisors  to  act  upon  a  petition 
which  complied  with  the  provisicais  of  a  former  statute  came  to  an  end, . 
In  other  words,  when  the  board  of  supervisors  attempted  to  act,  the  law 
did  not  permit  of  such  action  upon  the  petition  which  was  before  it. 
There  was  an  absence  of  facts  giving  it  jurisdiction,  and  its  adoption  of 
a  resolution  a^ithorizing  the  issuing  of  $60,000  of  the  bonds  of  the 
town  was  without  force  or  effect.  So  far  as  this  amendment  related 
to  the  board  of  supervisors,  it  simply  required  a  different  state  of  facts 
from  that  which  had  been  previously  required  as  a  condition  of  acting 
at  all.  The  statute  prescribed  the  duty  of  the  board  in  a  certain  con- 
tingency, and  before  the  performance  of  that  duty  was  reached,  and  be- 
fore the  board  had  performed  any  duty  in  the  matter,  the  Legislature 
repealed  the  law  under  which  the  defendant  had  acted,  and  provided  a 
new  rule. 

As  to  the  board  of  supervisors  the  legislation  was  prospective,  not 
retrospective.  Nor  was  it  retrospective  as  to  the  defendant,  if  by  the 
general  rule  of  law  the  procedure  in  an  action  is  governed  by  the  law 
regulating  it  at  the  time  any  question  of  procedure  arises.  Lazarus  v. 
M.  E.  R.  Co.,  145  N.  Y.  581,  585, 40  N.  E.  240.  In  the  case  last  cited 
it  was  urged  by  the  defendants  that  under  the  provisions  of  the  ?ta*- 
utory  construction  law  they  were  entitled  to  findings  by  the  referee  un- 
der the  provisions  of  section  1023  of  the  Code  of  Civil  Procedure, 
which  had  been  repealed  during  the  litigation.    The  court  say : 

"Tbe  only  right  which  accrued  to  the  defendants  upon  the  submission  of 
the  proposed  findings  was  the  right  to  demand  from  the  referee  an  observance 
of  the  provisions  of  section  1023.  But  It  was  a  conditional  right  only,  and  tbe 
abrogation  of  the  duty  to  pass  upon  the  findings  consequent  upon  a  repeal  of 
the  section  was  not  In  any  proper  sense  an  Impairment  of  any  act  theretofore 
done. by  the  defendants  or  any  right  accrued  to  them.  The  change  left  un- 
impaired all  defenses  to  the  action.  The  repeal  of  the  section  acted  directly 
and  Immediately  upon  the  duty  of  the  court  or  referee,  and  only  incidentally 
upon  the  particular  case  in  question.  The  defendants  could  no  longer  require 
the  performance  of  the  duty  in  their  behalf,  because  the  Legislature  bad 
changed  the  procedure  and  abrogated  the  duty.  The  taking  of  a  step  under 
section  1W3,  which.  If  the  section  had  remained  In  force,  would  bare  entitled 
them  to  demand  the  performance  by  the  referee  of  the  duty  Imposed  thereby, 
was  not  an  act  done  which  conferred  a  right,  protected  by  section  37  of  the 
statutory  construction  act  from  the  ordinary  operation  of  the  repealing  act" 

In  the  case  at  bar  the  Legislature  repealed  section  69  of  the  original 
act,  and  substituted  a  new  section  covering  the  same  subject ;  and  if  the 
defendant  had  attempted  to  compel  the  board  of  supervisors  to  act  at 
any  time  subsequent  to  May  7,  1903,  there  can  be  no  doubt  that  the 
board  of  supervisors  would  have  shown  a  complete  justification  for 
nonaction  by  pointing  out  that  the  petition  before  them  did  not  estab- 
lish the  facts  necessary  to  give  jurisdiction.  That  which  would  have 
been  a  defense  to  the  board  of  supervisors  is  a  fatal  defect  in  the  pro- 
87N.Y.S.— 60 
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ceeding  necessary  to  impose  a  burden  upon  the  taxpayers  of  the  town 
of  White  Plains.  The  power  of  the  board  of  supervisors,  upon  the 
petition  of  the  town  officers,  to  impose  a  burden  of  debt,  was  taken  away 
by  chapter  469,  p.  1084,  of  the  Laws  of  1903,  and  the  town  could  receive 
no  authority  from  the  resolution.  As  was  said  in  a  somewhat  similar 
case,  where  a  constitutional  amendment  operated  to  repeal  the  power : 

"If,  when  tbe  constitutional  amendment  took  effect,  the  vote  had  been  dtily 
taken,  and  the  requisite  rote  ot  the  majority  of  tbe  taxable  Inhabitants  to  tbe 
raising  of  the  money  bad  been  secured,  the  constitutional  amendment  prevented 
further  action,  and  rendered  the  prior  proceedings  null  and  void.  The  au- 
thority to  create  the  debt  was  taken  away,  and  no  power  existed  to  borrow 
money  or  to  Issue  the  bonds  of  the  village  for  the  purposes  of  tbe  act  of  1S67." 

See  People  ex  rel.  Hetfield  v.  'Trustees,  70  N.  Y.  281,  33 ;  Pearsall 
V.  Great  Northern  Railway,  161  U.  S.  646,  666,  16  Sup.  Ct.  705,  40  L. 
Ed.  838,  and  authorities  there  cited,  where  the  rule  laid  down  is  much 
more  favorable  to  the  plaintiff  than  the  one  necessarily  involved  in  this 
decision. 

The  plaintiff  should  have  judgment,  the  proceedings  being  without 
jurisdiction  on  the  part  of  the  board  of  supervisors.    All  concur. 


PEOPLE  V.  MURPHY. 
(Supreme  Ck>tirt,  Appellate  Division,  Second  Department.    April  IS,  1904.) 

1.  Manslauohteb— Negligence— Indictment— Death— Causal   Connection. 

An  Indictment  for  manslaughter,  caused  by  negligence,  alleged  that  de- 
fendant willfully  interfered  with  the  mechanism  whereby  a  certain  live 
electric  arc  light  with  currentrcharged  wires  thereto  attached  could  be 
lowered  from  their  usual  safe  positions  to  points  unsafe  and  dangerous, 
and  that  defendant,  by  such  loosening,  etc.,  so  caused  such  current-charged 
wires  to  become  so  lowered,  and  that  deceased  came  in  contact  with  such 
wires,  and  that  he  was  then  and  thereby  killed.  Bel4,  that  the  words 
"was  then  and  thereby  killed"  should  be  construed  as  referring  not  only 
to  the  allegation  immediately  preceding,  but  also  to  the  prior  allegation 
that  defendant  caused  the  light  and  wires  to  be  lowered,  etc.,  and  that 
the  Indictment  was  therefore  not  objectionable  for  failure  to  allege  tbat 
decedent's  death  ensued  in  consequence  of  defendant's  act 

2.  Same— TiuF. 

Code  Cr.  Proa  §  280,  provides  that  tbe  precise  time  at  which  a  crime 
was  committed  need  not  be  alleged,  except  where  time  is  a  material  In- 
gredient of  the  offense;  and  section  284  declares  that  an  indictment  is 
sufficient  if  it  would  be  understood  therefrom  tbat  tbe  crime  was  com- 
mitted at  some  time  prior  to  tbe  finding  of  the  indictment  Held,  tb&t 
where  an  Indictment  for  manslaughter  caused  by  negligence  alleged  that 
such  negligence  occurred  on  the  27th  day  of  November,  1902.  and  that  sub- 
sequently deceased  was  killed  by  reason  thereof,  such  allegation  wa«  tan- 
tamount to  the  averment  that  decedent  was  killed  on  the  same  day. 

Appeal  from  Richmond  County  Court. 

James  Murphy  was  indicted  for  manslaughter  in  the  second  degree, 
and  from  a  judgment  sustaining  his  demurrer  to  the  indictment  the 
people  appeal.      Reversed. 

The  indictment  which  w^  held  to  be  Insufficient  upon  tbe  demurrer  was  as 
follows:  "The  grand  Jury  of  the  county  of  Richmond,  by  this  indictment, 
accuse  James  Murphy  of  the  crime  of  manslaughter  in  the  second  degree,  com- 
mitted as  follows:    The  said  James  Murphy,  late  of  UnoleumvUle^  In  the 
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Third  Ward  of  the  borough  of  Richmond,  dty  of  New  York,  and  In  the 
county  of  Richmond  aforesaid,  on  or  about  the  twenty-seventh  day  of  No- 
vember, in  the  year  of  our  Lord  one  thousand  nine  hundred  and  two,  at  the 
place  and  county  aforesaid,  for  that  the  said  James  Murphy  did  on  the  day 
aforesaid  wilfully  and  feloniously  break,  loosen,  disengage,  or  otherwise  wil- 
fully and  feloniously  Interfere  with  the  rigging,  mechanism  and  physical  ap- 
paratus, whereby  a  certain  live  electric  arc  light  and  the  current-charged  wires 
thereto  attached,  situated  on  the  Riclimond  Turnpike  In  said  county  and  near 
LlnoleumvlUe,  could  be  lowered  from  their  usual  safe  positions  to  iK>lntB  un- 
safe and  dangerous ;  and  that  the  said  James  Murphy  by  such  breaking, 
loosening,  disengaging  or  interfering  did  so  cause  the  said  current-charged 
■wires  and  live  electric  arc-light  to  become  lowered  from  their  usual  safe  posi- 
tions ;  and  that  subsequently  one  August  Klein  did  come  in  contact  with  said 
live  arc-light  or  wires  so  lowered,  and  that  he  was  then  and  thereby  killed. 
The  said  act  having  been  committed  by  the  said  James  Murphy  without  a 
design  to  eftect  death,  but  by  his  act,  procurement  or  culpable  negligence 
against  the  form  ot  the  statute  In  such  case  made  and  provided,  and  against 
the  peace  of  the  people  of  the  state  of  New  Tork,  and  their  dignity." 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Edward  Sidney  Rawson,  Dist.  Atty.,  for  the  People. 
Thomas  C.  Brown,  for  respondent 

WILLARD  BARTLETT,  J.  No  opinion  was  written  by  the  learn- 
ed county  judge  in  allowing  the  demurrer  in  this  case.  The  argument 
before  us,  however,  indicates  that  it  was  deemed  fatally  defective  in 
two  respects:  (i)  Because  it  failed  to  set  forth  any  causal  connec- 
tion between  the  negligent  act  of  the  defendant^  and  the  death  of  the 
alleged  victim ;  and  (2)  because  it  did  not  sufficiently  fix  the  time  when 
the  alleged  victim  was  killed  by  coming  in  contact  with  the  electric  wire. 
The  respondent  insists  that  it  is  indispensably  necessary  in  an  indictment 
for  negligently  causing  the  death  of  a  person  to  aver  that  the  death  en- 
sued in  consequence  of  the  defendant's  negligent  act;  and  in  support 
of  this  proposition  he  cites  Wharton  on  Criminal  Law  (loth  Ed.)  § 
1580;  State  V.  Wimberly,  3  McCord,  190;  State  v.  Blan,  69  Mo.  317,* 
and  41  Tex.  496,  and  85  N.  C.  581,  without  naming  the  cases.  He 
quotes  Wharton  as  saying: 

"To  sustain  a  conviction  for  a  crime  produced  by  a  negligent  act,  a  causal 
oonBectlon  must  be  alleged  and  established  between  the  act  and  the  result" 

These  are  not  the  exact  words  of  that  author  in  section  1580  of  the 
tenth  edition,  as  found  in  the  library  of  this  court.  The  passage  cited, 
as  it  appears  in  our  edition,  reads  as  follows : 

"To  sustain  a  conviction  for  a  crime  produced  by  negligence,  a  causal  con- 
nection, under  conditions  which  have  been  already  set  forth,  must  be  estab- 
lished between  the  negligence  and  the  crime." 

It  will  be  observed  that  the  word  "alleged,"  which  appears  in  the 
brief  for  the  respondent,  does  not  appear  here.  It  is  undoubtedly  true, 
however,  that  some  of  the  cases  cited  in  support  of  the  judgment  on 
this  demurrer  hold  that  in  indictments  for  murder  and  manslaughter 
it  is  indispensably  necessary  to  state  that  the  death  ensued  in  conse- 
quence of  the  act  of  the  defendant.  But,  as  was  said  by  the  Supreme 
Court  of  South  Carolina  in  asserting  this  rule  in  State  v.  Wimberly, 
supra: 
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"The  pleader  Is  not  confined  to  any  precise  phraseologj,  except  when  tedi- 
nical  words  are  necessary  in  the  description  to  grive  ctiaracter  to  the  offense. 
It  Is  sufficient  if  the  idea  is  clearly  and  distinctly  expressed,  tat  neither  cler- 
ical nor  granunatical  errors  will  vitiate,  unless  they  change  the  word  or  ob- 
scure the  meaning." 

It  is  not  necessary  to  do  more,  however,  than  to  allege  the  substan- 
tive facts  necessary  to  be  proved.  State  v.  Blan,  supra.  As  to  the 
Texas  and  North  Carolina  cases  cited  in  the  respondent's  brief,  I 
can  find  nothing  at  the  pages  respectively  indicated  which  has  any 
possible  bearing  upon  the  questions  at  issue  here. 

It  must  be  admitted  that  it  would  have  been  better  pleading  to  allege 
in  this  indictment  in  express  terms  that  the  death  of  August  Klein 
occurred  as  a  result  or  in  consequence  of  the  act  of  the  defendant, 
James  Murphy,  in  causing  the  current-charged  wires  and  live  electric 
arc  light  to  become  lowered  from  their  usual  safe  position.  I  am  of 
opinion,  however,  that,  notwithstanding  the  omission  of  such  express 
terms,  the  fair  meaning  and  intendment  of  the  language  used  by  the 
pleader  is  equivalent,  in  effect,  to  such  an  averment  The  allegation 
that  Klein  "was  then  and  thereby  killed"  may  be  so  construed,  I  think, 
as  to  regard  the  word  "thereby"  as  qualifying  not  only  the  immediately 
preceding  allegation,  but  also  the  prior  allegation  that  the  defendant 
caused  such  arc  light  and  wires  to  become  lowered  from  their  usual 
.safe  position ;  that  is  to  say,  the  meaning  is  that  Klein  was  killed  b}' 
reason  of  the  lowering  of  tihe  light  and  wires,  followed  by  his  subse- 
quent contact  therewith. 

As  to  the  question  of  time,  the  contention  is  that  the  averment  that 
"subsequently  one  August  Klein  did  come  in  contact  with  said  live 
arc  light  or  wires  so  lowered"  is  not  a  statement  of  the  time  when  the 
crime  was  committed  with  the  certainty  required  by  law.  People  v. 
Stocking,  50  Barb.  573,  586.  The  existing  rule  on  the  subject,  however, 
is  prescribed  by  the  Code  of  Criminal  Procedure,  which  provides  in  sec- 
tion 280  as  follows : 

"The  precise  time  at  which  the  crime  was  committed  need  not  be  stated  In 
the  indictment,  but  it  may  be  alleged  to  have  been  committed  at  any  time 
before  the  finding  thereof,  except  where  the  time  is  a  material  ingredient  In 
the  crime." 

Section  284  of  the  same  Code  further  provides  that  the  indictment  is 
sufficient  if  it  can  be  understood  therefrom  "that  the  crime  was  cotn- 
mitted  at  some  time  prior  to  the  finding  of  the  indictment"  See  Peo- 
ple V.  Jackson,  iii  N.  Y.  362,  369,  19  N.  E.  54.  This  indictment  com- 
plies with  these  statutory  requirements  so  far  as  the  allegation  of  time 
is  concerned,  and  cannot  be  deemed  insufficient  in  that  respect  Indeed, 
I  think  that  the  allegation  near  the  beginning  of  the  charging  portion, 
alleging  the  acts  of  the  defendant  to  have  been  done  on  or  about 
the  27th  day  of  November,  in  the  year  of  our  Lord  1902,  may  well 
be  regarded  as  qualifying  all  that  follows,  so  that  the  allegation  that 
subsequently  Klein  came  in  contact  with  the  lowered  arc  light  or  wires 
and  was  killed  is  tantamount  to  an  averment  that  his  death  was  caused 
subsequently  on  the  same  day. 

If  these  views  are  correct,  it  follows  that  the  judgment  appealed  from 
should  be  reversed,  and  the  demurrer  disallowed.    All  concur. 
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BHINEHAST  et  aL  T.  BEDFIELD,  Ckun'r  of  Pnbllc  Works. 
(Supreme  Court,  Appellate  Divlsloii,  Second  Department    April  16,  1904) 

1.  MtTNiciPAi.  CoBPOBATioKS— Streets— Co  NTBOL. 

A  municipal  corporation  holds  Its  public  streets  and  places  In  trust  for 
the  public,  and  has-  no  power  to  grant  rights  therein,  except  to  the  extent 
that  the  control  over  the  same  has  been  delegated  to  the  municipality  by 
the  Legislature. 

2.  Sakb— Fbakohibes. 

The  grant  of  a  franchise  presupposes  a  benefit  to  the  public,  and  an 
equal  right  on  the  part  of  every  member  of  such  public  within  the  terri- 
tory Involved  to  participate  in  such  benefit  on  the  same  terms  and  condi- 
tions, which  are  prescribed  by  the  statute. 

&  Sakb— DEu:aATiON  of  Powek— SrATurKS. 

Laws  1888,  p.  958,  c.  683,  tit  2,  |  12,  providing  that  the  common  council 
of  the  city  of  Brooklyn  shall  have  power  within  the  city  to  make,  estab- 
lish, modify,  amend,  and  repeal  ordinances,  rules,  or  regulations  not  in- 
consistent with  the  act  or  with  the  Constitution  or  laws  of  the  United 
States  or  the  state  of  New  York,  concerning  all  matters  connected  with 
the  public  wharves,  and  all  parts,  places,  and  streets  of  a  city,  did  not 
confer  on  the  common  council  i)ower  to  grant  a  perpetual  franchise  to  two 
persons,  their  successors  and  assigns,  to  open  and  use  such  streets  for  the 
purpose  of  laying  and  maintaining  conduits  for  supplying  gas  generated 
from  ammonia  for  the  purposes  of  refrigeration,  which.  In  effect  conveyed 
to  the  grantees  an  exclusive  interest  in  the  streets. 

4.    SaIIX— CORDITIORS— COHFUARCB. 

Where  a  municipal  corporation  bad  no  power  to  graAt  a  franchise  in- 
Tolring  the  vesting  of  an  exclusive  Interest  In  Its  streets  in  the  grantees, 
the  fact  that  such  grantees  discharged  the  obligations  imposed  on  them 
by  the  ordinance,  paid  taxes  on  their  possessions,  and'  that  the  granting 
of  the  franchise  would  be  beneficial,  was  no  ground  for  requiring  the  city 
to  comply  with  such  franchise. 

Appeal  from  Special  Term,  Kings  County. 

Application  by  Clark  D.  Rhinebart  and  another  for  a  peremptory 
writ  of  mandamus  against  William  C.  Redfield,  as  commissioner  of 
public  works  for  the  borough  of  Brooklyn.  From  an  order  granting 
the  writ,  defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

James  D.  Bell,  for  appellant. 
Jesse  Steams,  for  respondents. 

WOODWARD,  J.  On  the  13th  day  of  April,  1891,  the  common 
council  of  the  then  city  of  Brooklyn  adopted  the  following  resolution : 

"Resolved,  that  Clark  D.  Rhinebart  and  John  Qullfoyle,  of  the  city  of  Brook- 
lyn, their  successors  and  assigns,  are  hereby  authorized  and  empowered  to 
open  the  streets,  avenues,  lanes,  roads,  highways  and  public  places  of  said 
city,  and  to  lay  and  maintain  therein  pipes,  tubes,  conduits,  conductors  and 
tbe  appliances  therewith  necessary  for  the  conveying,  using  and  supplying 
of  gas  generated  from  ammonia  to  the  houses  and  buildings  In  the  said  city, 
for  tbe  purpose  of  refrigeration :  provided,  however,  that  the  said  Rhinebart 
and  OuUfoyle,  their  successors  and  assigns,  shall  accept  this  franchise,  and 
shall  within  one  year  from  the  adoption  of  this  resolution  erect  and  complete 

T  1.  See  Municipal  Corporations,  vol.  88,  Cent  Dig.  {  1459. 
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a  plant  of  proper  and  suitable  machinery  for  the  generation  of  sncb  gas  in 
the  near  vicinity  of  Wallabout  Market  at  an  actual  outlay  of  at  least  one 
hundred  thousand  dollars ;  and  further  provided  that  the  work  of  opening  the 
said  streets,  lanes,  roads,  highways,  or  public  places,  and  that  of  laying  and 
maintaining  therein  the  necessary  pipes,  tubes,  conductors  and  appliances, 
shall  be  under  the  supervision  and  inspection  of  the  department  of  city  works, 
and  shall  be  subject  to  all  reasonable  rules,  regulations  and  conditions  pre- 
scribed, or  to  be  prescribed,  by  the  department  of  city  works  oe  by  the  common 
coimcll." 

Subsequently,  by  resolution  of  the  common  council,  this  resolution 
was  extended  six  months,  to  permit  the  grantees  to  perform  their  con- 
tract to  construct  a  plant;  and  the  petition  in  the  proceeding  now  be- 
fore us  shows  that  tiie  relators  accepted  the  franchise  attempted  to  be 
granted  by  the  above  resolution,  and  that  they  performed  all  of  the  con- 
ditions mentioned  therein,  and  that  they  have  for  a  number  of  years 
last  past  operated  and  maintained  two  plants  for  the  production  of 
ammonia  gas  for  purposes  of  refrigeration.  On  the  6th  of  August, 
1903,  the  relators  asked  permission  of  the  commissioner  of  public  works 
for  the  borough  of  Brooklyn  to  lay  pipes,  conduits,  etc.,  in  certain  of 
the  public  streets  of  the  borough  of  Brooklyn,  which  permission  was 
refused,  and  this  proceeding  was  instituted  to  compel  the  granting  of 
this  request.  The  learned  court  at  Special  Term  has  entered  an 
order  directing  a  peremptory  writ  of  mandamus  to  issue,  and  the  com- 
missioner of  public  works  of  the  borough  of  Brooklyn  appeals  from  this 
order. 

The  appellant  does  not  question  the  facts  in  any  way,  but  relies  upon 
a  denial  of  the  power  of  the  common  council  to  grant  the  franchise 
attempted  to  be  granted.  It  is  fundamental  that  a  municipal  corpora- 
tion holds  its  public  streets  and  places  in  trust  for  the  public,  and  that 
the  power  to  regelate  those  uses  is  vested  in  the  Legislature  absolutely. 
It  may  delegate  that  power,  as  any  other  appropriate  power,  to  the  mu- 
nicipal corporation,  but  without  such  delegation  any  such  act  by  the 
corporation,  for  not  being  within  the  strict  or  implied  terms  of  its  char- 
tered powers,  would  be  invalid.  Potter  v.  Collis,  156  N-  Y.  16,  30,  50 
N.  E.  413.  What  the  common  council  attempted  to  do  by  its  resolution 
of  April  13,  1891,  was  to  grant  to  the  relators  an  exclusive  interest  in 
the  streets ;  and  the  rule  is  well  settled  that  an  act  conveying  franchises 
or  special  privileges  is  to  be  construed  most  favorably  to  the  people, 
and  all  reasonable  doubts  in  construction  must  be  solved  against  the 
grant.  Words  and  phrases  which  are  ambiguous  or  admit  of  different 
meanings  are  to  receive  in  such  cases  that  construction  which  is  most 
favorable  to  the  public.  People  v.  B.  R.  R.  Co.,  126  N.  Y.  29,  37,  26 
N.  E.  961,  and  authorities  there  cited.  The  relators  recognize  the 
necessity  of  showing  legislative  authority  for  the  action  of  the  common 
council,  and  our  attention  is  called  to  section  12,  tit  2,  c  583,  p.  958, 
of  the  Laws  of  1888,  in  connection  with  other  sections,  as  the  founda- 
tion for  the  power  attempted  to  be  exercised.    This  provides  that: 

"The  common  council  shall  have  power  within  said  dty  to  make,  establisb, 
publish  and  modify,  amend  or  repeal  ordinances,  rules,  regulations  and  by-laws, 
not  inconsistent  with  this  act,  or  with  the  Constitution  or  laws  of  the  United 
States,  or  of  this  state,  for  the  following  pnrposes :  •  •  •  (S)  To  regulate 
all  matters  connected  with  the  public  wharveft  and  all  business  conducted 
thereon,  and  with  all  parts,  places  and  streets  of  the  dty." 
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See,  also,  title  22,  §  22,  and  title  19,  §  19,  which  the  relators  seem  to 
think  have  some  bearing  upon  the  question. 

Is  this  a  delegation  of  a  power  to  grant  franchises  to  private  indi- 
viduals ?  If  the  lawmaker  was  present,  and  he  was  asked  if  he  had  in- 
tended to  comprehend  this  case  when  the  statute  was  enacted,  would 
he,  as  an  honest  and  intelligent  man,  answer  in  the  affirmative?  See 
People  e.x  rel.  Manhattan  R.  Co.  v.  Barker,  152  N.  Y.  417,  447,  46 
N.  E.  875;  Riggs  V.  Palmer,  115  N.  Y.  506,  509,  22  N.  E.  188,  5  L.  R. 
A.  340,  12  Am.  St  Rep.  819.  Would  he  declare  that  it  was  liis  inten- 
tion, by  this  general  language,  to  delegate  to  the  municipal  corporation 
.  the  power  to  grant  perpetual  franchises,  not  for  the  general  con- 
venience and  safety  of  the  people,  but  as  a  foundation  for  a  private 
business  ?  To  ask  these  questions  is  to  answer  them,  for  surely  there 
is  no  such  certainty  in  the  language  as  to  compel  the  construction  con- 
tended for  by  the  relators,  and  in  its  absence  we  must  hold  that  there 
was  no  such  intention  on  the  part  of  the  Legislature.  There  is  ample 
scope  for  the  exercise  of  power  under  the  clauses  cited,  without  going 
to  the  extent  of  holding  that  one  of  the  highest  prerogatives  of  sov- 
ereignty— that  of  granting  franchises  and  special  privileges — has  been 
delegated.  It  may  be  conceded  that  under  the  authority  given  in  the 
cliarter  of  the  city  of  Brooklyn,  cited  above,  the  common  council  would 
have  the  power,  by  ordinance  or  resolution,  to  permit  the  relators  to 
lay  pipes  in  the  streets  for  the  purpose  of  conveying  water  to  their 
boilers,  or  for  any  other  incidental  purpose  of  a  private  character ;  but 
the  resolution  and  the  order  here  under  consideration  go  much  farther. 
They  attempt  to  invest  these  relators  with  a  legal  right  to  make  use  of 
the  public  streets  for  private  gain,  to  the  same  extent  and  with  like 
effect  as  if  possessing  the  franchise  or  privilege  which  the  sovereign 
power  alone  could  grant.  Potter  v.  Collis,  156  N.  Y.  31,  50  N.  E. 
413.  They  attempt  to  grant  a  right  which,  if  effective,  operates  to 
invest  private  parties  with  an  exclusive  interest  in  the  streets  of  Brook- 
lyn (Potter  v.  Collis,  supra),  and  to  empower  them  to  make  use  of  this 
property  held  in  trust  for  the  public,  not  for  the  general  convenience 
of  the  people,  but  for  a  limited  number  of  people  within  a  limited  dis- 
trict, and  with  no  obligation  on  the  part  of  the  relators,  so  far  as  ap- 
pears, to  furnish  all  of  the  people,  even  in  the  locality  of  its  plant.  A 
franchise  is  a  special  privilege  conferred  by  government  on  individuals 
or  corporations,  and  which  does  not  belong  to  the  citizens  of  a  country 
generally  by  common  right.  Curtis  v.  Leavitt,  15  N.  Y.  9,  170,  and 
authority  there  cited.  The  grant  of  a  franchise  presupposes  a  benefit 
to  the  public,  and  an  equal  right  on  the  part  of  every  member  of  such 
public,  within  the  territory  involved,  to  participate  in  this  benefit  upon 
the  same  terms  and  conditions,  which  terms  and  conditions  are  pre- 
scribed by  the  statute.  Beekman  v.  Third  Avenue  R.  R.  Co.,  133  N.  Y. 
144,  152,  47  N.  E.  277,  and  authorities  there  cited. 

Whatever  may  have  been  the  powers  of  the  common  council  to  grant 
a  license  for  the  purpose  of  la)nlng  pipes  in  the  streets — and  upon  this 
we  pass  no  opinion — we  are  convinced  that  it  never  had  any  power  to 
grant  a  franchise  investing  the  relators  with  an  interest  in  the  streets, 
and  the  legal  right  to  use  them  as  a  foundation  for  their  private  busi- 
ness.   A  municipal  corporation,  in  the  machinery  of  the  state,  is  a 
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mere  agency.  It  possesses  no  inherent  and  independent  authority  to 
create  rights  in  others  which  affect  the  public  interests.  Potter  v.  Col- 
lis,  156  N.  Y.  30,  50  N.  E.  413.  In  the  absence  of  a  specific  delegation 
of  power  to  grant  franchises  to  private  individuals,  a  mere  general  au- 
thority over  the  highways  cannot  be  construed  to  give  the  power  at- 
tempted to  be  exercised  by  the  common  council  of  the  city  of  Brooklyn 
in  the  matter  now  before  us.  "A  franchise,"  to  quote  the  language  of 
the  court  in  Woods  v.  Lawrence  County,  i  Black,  386,  409,  17  L.  Ed. 
122,  "is  a  privileged  conferred  in  the  United  States  by  the  inunediate  or 
antecedent  legislation  of  an  act  of  incorporation,  with  conditions  ex- 
pressed, or  necessarily  inferential  from  its  language,  as  to  the  manner 
of  its  exercise  and  for  its  enjoyment."  Nowhere  in  the  charter  of  the 
city  of  Brooklyn  do  we  find  any  language  which  attempts  to  delegate 
the  power  of  creating  or  granting  franchises  of  the  character  of  that 
which  is  asserted  by  the  relators.  The  power  to  "regulate  all  matters 
connected  with  the  public  wharves  and  all  business  conducted  thereon, 
and  with  all  parts,  places  and  streets  of  the  city,"  is  not  a  power  to 
grant  a  special  privilege  to  individuals,  involving  not  alone  the  right  to 
put  in  pipes,  conduits,  etc,  but  the  right  to  perpetually  maintain  them, 
and  to  have  an  exclusive  interest  in  the  Streets  for  the  purpose  of  carry- 
ing on  the  private  business  of  the  relators.  It  is  not  a  delegation  of 
the  power  to  grant  to  individuals  a  right  of  property  in  the  highways 
held  in  trust  for  the  public  (Potter  v.  Collis,  156  N.  Y.  30,  50  N.  E. 
413 ;  Beekman  v.  Third  Avenue  R.  R.  Co.,  supra),  and  it  could  give  no 
force  or  effect  to  the  resolutions  of  the  common  council  granting  such 
rights. 

The  fact  that  the  relators  have  complied  with  the  conditions  pre- 
scribed, and  that  they  have,  in  common  with  other  property  owners, 
discharged  the  obligation  of  paying  taxes  upon  their  possessions,  or 
the  further  fact  that  the  granting  of  this  franchise  would  be  beneficial 
to  a  number  of  people,  or  even  to  the  community  as  a  whole,  cannot 
justify  this  court  in  an  attempt  to  change  the  established  law  of  this 
state.  The  relators,  in  dealing  with  a  municipal  corporation,  were 
bound  to  know  the  limitations  under  which  it  acted  (Suburban  El.  Co. 
V.  Town  of  Hempstead,  38  App.  Div.  355,  359,  56  N.  Y.  Supp.  443, 
and  authorities  there  cited) ;  and  "no  greater  evil  can  be  conceived  than 
the  encouragement  of  capitalists  and  adventurers  to  interfere  with 
known  public  rights  from  motives  of  personal  interest,  on  the  specula- 
tion that  the  changes  made  may  be  rendered  lawful  by  ultimately  being 
thought  to  supply  the  pubUc  with  something  better  than  what  they 
actually  enjoy.  There  is  no  practical  inconvenience  in  abiding  by  the 
opposite  principle,  for  daily  experience  proves  that  great  and  acknowl- 
edged public  improvement  soon  leads  to  a  corresponding  change  in  the 
law,  accompanied,  however,  with  the  just  condition  of  &ing  compelled 
to  compensate  any  portion  of  the  public  which  may  suffer  for  their 
advantage."  People  ex  rel.  Third  Ave.  R.  R.  Co.  v.  Newton,  112  N. 
Y.  3q6,  407,  408,  19  N.  E.  831,  3  L.  R.  A.  174,  citing  authorities. 

The  order  appealed  from  should  be  reversed,  and  the  application  for  a 
peremptory  writ  of  mandamus  denied,  with  costs. 

Order  reversed,  with  $10  costa  and  disbursements,  and  motloii  denied,  with 
costs.    All  concur. 
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In  re  HOPKINS'  WILU 
(Sapreme  Goart,  Appellate  DiTlslon,  Second  Department.    April  16,  1004.) 

1.  APPEAXr-REUITTTT'DB— SUBSOOATE'S  ObDEB^PBOPBIETY. 

Code  Civ.  Proc.  §  194,  provides  that  the  Judgment  or  order  of  the  Court 
of  Appeals  most  be  remitted  to  the  court  below  to  be  enforced  according 
to  law.  A  surrogate's  decree  admitting  a  will  to  probate  was  affirmed 
by  the  Appellate  Division,  but  reversed  by  the  Court  of  Appeals,  and  the 
proceedings  remitted  for  a  jury  trial  on -the  Issue  of  revocation.  Beli, 
that  recitals  In  the  snrrogate's  order  entered  on  such  remittitur,  reversing 
the  order  of  affirmance  of  the  Appellate  Division  and  directing  a  new  trial 
to  be  bad  In  the  Supreme  Court  of  the  county  before  a  Jury,  etc.,  though 
improper,  were  matters  of  surplusage,  which  did  not  vitiate  the  order. 

2.  Teupobabt  Aduinistbatob— Probate  of  WiLXr-AppEAii— Pbofbiett  or  Ap- 

pointment. 

Code  Civ.  Proc.  {  2582,  provides  that  an  api)eal  from  a  decree  admitting 
a  will  to  probate  does  not  stay  the  issuing  of  letters  where,  in  the  surro- 
gate's opinion  manifested  by  an  order,  the  preservation  of  the  estate  re- 
quires it,  and  in  case  letters  shall  have  been  issued  before  such  appeal 
the  executor,  "on  a  lilce  order  of  the  surrogate,"  may  exercise  the  powers 
alid  authorily  therein  provided.  Section  2670  authorizes  the  appointment 
.  of  a  temporary  administrator  when  for  any  cause  delay  necessarily  occurs 
In  probating  a  will.  Held,  that  the  reversal  by  the  Court  of  Appeals  of 
a  surrogate's  decree  admitting  a  will  to  probate,  with  a  direction  for  Jury 
trial  on  the  Issue  of  revocation,  was  such  a  delay  as  authorized  the  ap- 
pointment of  a  temporary  administrator,  notwithstanding  section  2582. 

Appeal  frcm  Surrogate's  Court,  Westchester  County. 

Proceedings  by  Fanny  W.  Hopkins  for  the  probate  of  the  will  of 
Robert  E.  Hopkins,  deceased.  From  an  order  of  the  surrogate's 
court  denizing  a  motion  to  vacate  an  order  entered  on  a  remittitur  from 
the  Court  of  Appeals  and  orders  appointing  temporary  administrators 
(83  N.  Y.  Supp.  890),  proponent  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTL,ETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Andrew  J.  Shipman  (Charles  Blandy,  on  the  brief),  for  appellant. 
Joseph  W.  Middlebrook,  special  guardian  for  respondent  Robert  E. 
Hopkins,  Jr. 

WILLARD  BARTLETT,  J.  In  August,  1901,  an  instrument  pro- 
pounded as  the  last  will  and  testament  of  Robert  E.  Hopkins,  de- 
ceased, was  admitted  to  probate  by.  a  decree  of  the  surrogate's  court  of 
Westchester  county.  In  June,  1902,  the  decree  was  affirmed  by  this 
Appellate  Division.  Matter  of  Hopkins'  Will,  73  App.  Div.  559,  77 
N.  Y.  Supp.  178,  In  November  of  the  same  year  the  order  of  the 
Appellate  Division  and  the  decree  of  the  surrogate's  court  were  re- 
versed by  the  Court  of  Appeals,  and  the  proceedings  were  remitted 
to  Westchester  county  for  a  trial  before  a  jury  in  the  Supreme  Court, 
to  determine  whether  the  will  in  question  had  been  revoked  by  the 
testator.  Matter  of  Hopkins'  Will,  172  N.  Y.  360,  65  N.  E.  173,  92 
Am.  St.  Rep.  746.  After  the  reversal  by  the  Court  of  Appeals,  Fanny 
W.  Hopkins,  the,  widow  of  the  decedent,  applied  to  the  surrogate's 
court  for  the  appointment  of  a  temporary  administrator,  and  the  Far- 
mers' Loan  &  'Trust  Company  was  appointed.    Before  entering  upon 
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the  discharge  of  its  duties,  however,  that  corporation  resigned,  and 
Mrs.  Hopkins  herself  was  thereafter  appointed  temporary  adminis- 
trator in  its  place  and  stead,  and  g^ve  a  bond  in  the  penal  sum  of 
$2,000,000  for  the  faithful  performance  of  her  duties.  Subsequently 
the  issue  as  to  the  alleged  revocation  of  the  will  was  tried  before  a 
jury  in  Westchester  county,  and  a  verdict  was  rendered  in  favor  of 
the  proponent.  The  widow  then  made  a  motion  to  vacate  the  order 
of  the  surrogate's  court,  entered  upon  the  remittitur  from  the  Court 
of  Appeals,  the  order  appointing  the  Farmers'  Loan  &  Trust  Com- 
pany temporary  administrator,  and,  finally,  the  order  by  which  she 
herself  was  appointed  temporary  administrator  in  the  place  of  that 
corporation.  From  an  order  refusing  to  vacate  these  orders  or  anj' 
of  them,  the  present  appeal  is  taken. 

I.  As  to  the  order  entered  upon  the  remittitur  of  the  Court  of  Ap- 
peals. Section  194  of  the  Code  of  Civil  Procedure  provides  as  fol- 
lows :  "The  judgment  or  order  of  the  Court  of  Appeals  must  be  re- 
mitted to  the  court  below,  to  be  enforced  according  to  law."  The 
judgment  of  the  Court  of  Appeals  in  this  case  directed  that  the  order 
of  the  Appellate  Division  and  the  decree  of  the  surrogate's  court 
should  be  reversed,  and  the  proceedings  remitted  to  Westchester  county 
for  a  trial  before  a  jury  in  the  Supreme  Court,  to  determine  whether 
the  will  in  question  was  revoked  by  the  testator.  It  further  ordered 
"that  the  record  aforesaid  and  the  proceedings  in  this  court  be  re- 
mitted to  the  surrogate's  court  of  Westchester  county,  there  to  be  pro- 
ceeded upon  according  to  law."  When  this  remittitur  came  to  the 
surrogate's  court  it  was  the  duty  of  the  surrogate  to  cause  a  decree  to 
be  entered  in  conformity  with  it,  and  he  was  without  authority  to 
make  any  change  therein.  Parish  v.  Parish,  87  App.  Div.  430,  84  N. 
Y.  Supp.  506.  Upon  its  receipt  it  would  probably  have  been  enough 
for  the  surrogate  to  have  limited  his  order  to  a  declaration  making 
the  judgment  of  the  Court  of  Appeals  the  judgment  of  his  court  In 
a  strict  and  accurate  sense,  it  could  be  made  the  judgment  of  the  sur- 
rogate's court  only  so  far  as  it  dealt  with  matters  originally  within 
the  jurisdiction  of  the  surrogate's  court  to  decide;  that  is,  so  far  as 
it  denied  probate  pending  a  further  judicial  inquiry  in  the  Supreme 
Court  to  an  instrament  which  the  surrogate  had  previously  admitted 
to  probate.  The  surrogate's  court  had  no  power  to  reverse  the  order 
of  affirmance  of  the  Appellate  Division,  as  the  order  entered  upon  the 
remittitur  in  terms  assumes  to  do.  A  court  of  first  instance  cannot 
reverse  the  decision  of  a  superior  appellate  tribunal.  The  affirmance 
by  the  Appellate  Division  had  been  reversed,  and  could  only  be  re- 
versed, by  the  Court  of  Appeals  itself.  Nor  was  there  any  occasion 
for  the  surrogate,  by  the  order  on  the  remittitur,  to  direct  "a  new 
trial  of  this  proceeding  to  be  had  in  the  Supreme  Court  in  this  county 
before  a  jury  to  determine  whether  the  will  in  question  was  revoked 
by  the  testator."  That  direction  could  properly  emanate  only  from  an 
appellate  court.  Code  Civ.  Proc.  §  2588;  In  re  Hopkins'  Will,  Mo- 
tion for  Reargument,  176  N.  Y.  595,  68  N.  E.  11 13.  But  these  mat- 
ters of  surplusage  in  the  order  on  the  remittitur  are  harmless.  They 
in  no  wise  detract  from  its  efficacy  in  recognizing  and  enforcing  the 
decision  of  the  Court  of  Appeals  as  to  the  surrogate's  decree,  and  tx> 
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such  recognition  and  enforcement  the  parties  who"  had  succeeded  upon 
the  appeal  were  entitled  as  matter  of  right.  The  surrogate,  there- 
fore, properly  refused  to  vacate  his  order  upon  the  remittitur  from 
the  Court  of  Appeals. 

2.  As  to  the  order  appointing  the  Farmers*  Loan  &  Trust  Company 
temporary  administrator  of  the  estate  of  the  decedent.  Section  2670 
of  the  Code  of  Civil  Procedure  authorizes  the  appointment  of  a  tempo- 
rary administrator  when,  "for  any  cause,  delay  necessarily  occurs  in 
the  granting  of  letters  testamentary  or  letters  of  administration,  or 
in  probating  a  will."  This  order  was  made  after  the  order  of  the 
Court  of  Appeals  reversing  the  probate  decree  and  the  ^affirmance 
thereof  by  the  Appellate  Division.  Delay  was  necessarily  occurring  in 
probating  the  will  at  that  time.  There  could  be  no  probate  until  and 
unless  a  jury  in  the  Supreme  Court  should  determine  that  the  instru- 
ment propounded  as  a  will  had  not  been  revoked.  One  of  the  contin- 
gencies expressly  contemplated  by  the  statute  had  happened,  and  I 
cannot  see  why  it  did  not  confer  jurisdiction  upon  the  surrogate  un- 
der the  section  cited.  Reliance  is  placed  upon  the  case  of  Thomson  v. 
Tracy,  60  N.  Y.  174,  as  authority  for  the  proposition  that,  notwith- 
standing the  reversal  of  the  surrogate's  probate  decree,  the  power  of 
the  widow,  as  executrix,  under  her  original  appointment,  did  not 
cease  until  after  the  determination  of  the  issue  of  fact  sent  to  the  jury. 
That  case,  however,  was  decided  under  chapter  603,  p.  1303,  Laws 
1871,  which,  as  the  learned  surrogate  pointed  out  in  his  opinion,  is 
incorporated  to  some  extent  in  section  2582  of  the  Code,  but  with  the 
addition  of  this  significant  paragraph:  "And  in  case  letters  shall 
have  been  issued  before  such  appeal  the  executor  or  administrator, 
on  a  like  order  of  the  surrogate,  may  exercise  the  powers  and  au- 
thority, subject  to  the  duties,  liabilities,  and  exceptions  above  pro- 
vided." This  seems  to  contemplate  an  express  order  of  the  surrogate 
to  enable  the  executors  to  act  pending  the  appeal.  That  such  must 
have  been  the  view  of  the  widow's  legal  advisers  is  manifest  from 
the  fact  that  she  herself  made  the  application  for  the  appointment  of 
a  temporary  administrator  which  resulted  first  in  the  selection  of  the 
Farmers'  Loan  &  Trust  Company,  and  finally  in  the  issue  of  letters  of 
temporary  administration  to  herself. 

3.  The  same  considerations  apply  to  the  latter  order  as  to  the  order 
by  which  the  Farmers'  Loan  &  Trust  Company  was  appointed.  The 
learned  surrogate  in  the  course  of  his  opinion  discusses  the  effect  of 
the  reversal  of  the  original  decree  of  probate  by  the  Court  of  Appeals, 
and  intimates  that  before  a  new  decree  can  be  entered,  now  that  the 
jury  has  decided  that  the  will  was  not  revoked,  formal  proof  will  have 
to  be  taken  de  novo  in  the  surrogate's  court  as  to  the  factum  of  the 
will.  This  question  does  not  necessarily  arise  upon  the  present  appeal, 
and  we  are  therefore  not  called  upon  to  decide  it 

The  order  appealed  from  should  be  affirmed. 

Order  of  tbe  surrogate's  court  of  Westchester  county  affirmed,  with  |10 
costs  and  disbursements.    All  concur. 
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SAMPSON  et  aL  ▼.  OTTINOBB  et  aL 

(Supreme  Court,  Appellate  Dirlsion,  Flnt  Department    April  15,  1904.) 

1.  Bbokerb— Saxe  of  Real  Estate— Action  fob  Coiaassioiia— Etidkscb. 
In  an  action  by  a  broker  for  commissions  for  procuring  a  sale  of  de- 
fendants' real  estate,  it  appeared  that  plaintiffs  and  defendants  contracted 
tbat  If  plaintiffs  produced  a  party  filling  to  buy  on  agreeable  terms  de- 
fendants would  pay  a  commission;  that  plaintiffs  gave  the  name  of  a 
certain  firm  as  possible  bnyers,  but  that  the. firm  In  question  refused  to 
taaTe  anything  to  do  with  plaintiffs  as  brokers,  or  to  enter  into  any  nego- 
tiations with  them  or  through  them ;  and  that  plaintiffs  were  unable  to 
cause  the  firm  to  Interview  defendants  relative  to  the  property,  but  that 
thereafter  defendants  became  acquainted  with  the  firm  In  question  through 
other  brokers,  and  effected  a  fsale.  Beld,  that  plaintiffs  were  not  entitled 
to  recover  commissions. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Marx  Ottinger  and  another  against  Samuel  J.  Sampson 
and  another.  From  a  judgment  in  favor  of  defendants,  plaintiffs  ap- 
peal.   Reversed. 

The  action  was  to  recover  broker's  commissions  on  a  sale  of  real  property. 
It  being  alleged  in  the  complaint  that  the  plaintiffs  were  employed  by  the 
defendants  as  brokers  to  find  a  purchaser  of  the  property ;  that  they  per- 
formed the  services  for  which  they  were  employed,  and  that  through  their 
^orts  a  contract  was  made  between  the  defendants  and  a  purchaser  of  the 
property,  and  that  the  defendants  promised  and  agreed  to  pay  the  plaintiffs 
for  their  services  a  commission  of  1  per  cent,  which  they  have  failed  to  pay. 
The  answer,  so  far  as  the  merits  are  concerned.  Is  a  general  denlaL 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McIAUGH- 
LIN,  PATTERSON,  and  INGRAHAM,  JJ. 

Nathan  Ottinger,  for  appellants. 
B.  L.  Kraus,  for  respondents. 

PATTERSON,  J.  It  is  evident  frwn  the  record  in  this  case  that 
the  verdict  of  the  jury  in  favor  of  the  plaintiffs  is  against  the  weight 
of  evidence.  There  is  no  doubt  of  the  plaintiffs  having  been  employed 
originally  by  the  defendants  to  negotiate  a  sale  of  the  defendants' 
property  menticmed  in  the  complaint,  with  a  building  loan  to  be  made 
to  the  purchaser.  That  fact  is  conceded  by  the  defendants ;  but  it  is 
equally  apparent,  on  the  whole  testimony,  that  the  plaintiffs  did  not 
find  a  purchaser  who  agreed  to  terms  of  a  contract.  The  duty  of  a 
broker  employed  to  sell  property  is  to  bring  the  buyer  and  seller  into 
accord.  To  entitle  him  to  commissions,  he  must  produce  a  purchaser 
ready  and  willing  to  enter  into  a  contract  on  the  employer's  terms; 
and  the  broker  is  not  entitled  to  commissions  for  unsuccessful  efforts 
to  effect  the  sale,  unless  the  failure  is  the  fault  of  the  principal.  Sib- 
bald  V.  Bethelem  Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep.  441. 

It  is  shown  by  the  proofs  in  this  case  that  Oppenheimer,  one  of  the 
plaintiffs,  had  conversations  with  one  or  both  of  the  defendants  with 
respect  to  the  premises  mentioned  in  the  complaint,  and  that  he  stated 
to  them  that  he  had  a  party  who  mjght  be  willing  to  purchase  the 
property,  and  that  the  defendants,  or  one  of  them,  said  that  if  he  pro- 
duced tliat  party,  and  terms  were  mutually  agreed  upon,  they  would 
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pay  him  a  commission.  But  the  plaintiffs  did  not  produce  that  party. 
They  gave  the  name  of  Houpt  &  Son  as  the  persons  the  plaintiff  Op- 
penheimer  had  in  mind  as  purchasers,  but  they  did  not  produce  them, 
successfully  negotiate  with  them,  nor  bring  them  and  tfie  defendants 
into  accord  as  to  the  terms  of  a  contract.  On  the  contrary,  Houpt  & 
Son  refused  to  have  anything  to  do  with  the  plaintiffs  as  brokers,  or 
to  enter  into  any  negotiations  with  or  through  them,  or  to  entertain 
any  proposition  respecting  the  purchase  of  the  defendants'  property, 
through  the  agency  or  instrumentality  of  the  plaintiffs. 

It  is  clear  from  the  testimony  that  the  defendants  never  repudiated 
the  employment  of  the  plaintiffs,  and  were  willing  to  have  them  con- 
tinue to  act,  if  they  brought  about  an  accord  between  the  defendants 
and  Houpt  &  Son,  or  induced  the  latter  to  enter  into  direct  negotia- 
tions. But  when  Houpt  &  Son  refused  to  deal  with  the  plaintiffs,  and 
would  not  negotiate  through  them  or  recognize  them  or  enter  into  re- 
lations with  the  defendants  through  the  agency  of  the  plaintiffs  as 
brokers,  and  the  defendants  subsequently  came  into  relations  with 
Houpt  &  Son  through  other  brokers,  it  cannot  be  said  that  the  de- 
fendants interfered  with  the  plaintiffs  so  that  the  latter  could  not  ac- 
complish the  purpose  for  which  they  were  employed.  The  strongest 
evidence  upon  which  the  plaintiffs  can  rely  is  Oppenheimer's  state- 
ment that  x\Ir.  Ottinger  said  to  him:  "You  try  to  get  Mr.  Houpt 
down,  whether  he  comes  down  with  you  or  without  you.  I  have  got 
your  principal's  name,  and  I  will  protect  you."  The  plaintiffs  did  not 
get  Mr.  Houpt  to  call  upon  the  defendants.  The  defendants  testified 
that  they  required  that  Mr.  Houpt  should  come  to  them  personally  to 
negotiate  respecting  the  terms  of  an  agreement  for  a  sale  relating 
particularly  to  the  time  at  which  payments  were  to  be  made  by  the 
Ottingers  on  advances  on  a  building  loan.  The  statement  of  Mr.  Op- 
penheimer  referred  to  is  ah  admission  that  it  was  his  business  either 
to  bring  or  to  cause  Mr.  Houpt  to  come  to  the  defendants.  In  other 
words,  he  was  to  be  the  procuring  cause  of  the  purchaser  meeting  and 
entering  into  negotiations  with  the  defendants.  Houpt  absolutely  de- 
clined to  do  so  on  the  invitation  of  Oppenheimer.  He  would  have 
nothing  to  do  with  him,  and  would  not  entertain  a  transaction  through 
his  agency.  This  was  not  in  consequence  of  any  fault  of  the  defend- 
ants, and  when  Houpt  &  Son  came  into  the  transaction  through  other 
brokers  the  defendants  were  at  liberty  to  contract  through  the  inter- 
vention of  those  other  brokers.  The  plaintiffs  failed  to  find  a  pur- 
chaser. Houpt  &  Son  would  not  agree  upon  terms  or  have  anything 
to  do  with  the  plaintiffs ;  and,  as  was  said  in  Hay  v.  Piatt,  66  Hun, 
488,  21  N.  Y.  Supp.  362,  the  employer  violates  no  right  of  the  broker 
in  negotiating  directly  with  a  proposed  customer,  after  the  broker  has 
failed  to  bring  such  custcwner  to  specified  terms,  and  has  abandoned 
his  efforts  in  that  direction.  Nor  is  he  liable  for  a  commission  under 
such  circumstances,  if  his  independent  negotiation  results  in  a  sale. 

Without  considering  other  matters  urged  as  grounds  for  a  reversal 
of  this  judgment,  we  think  the  verdict  was  clearly  against  the  weight 
of  evidence,  and  that  the  judgment  and  order  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  appellants  to  abide  the  event  All 
concur. 
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In  re  LOCUST  ATBL 
THBAIX  ▼.  VILLAGE  OF  POBT  CHESTER. 
(Supreme  Conrt,  Appellate  DiTislon,  Second  Department    April  15.  1904.) 

1.  MUIflCIPAI.     COSPORATIONS— SlBKETS— ESTABUBHiaNT— iMFBOVEiaRT— COM- 
mSSIONEBS— JUItlSDICTIOIf. 

Laws  1868,  p.  1869,  c.  818,  tit  6,  U  1-14,  aa  amended,  under  wblcb  tbe 
Tillage  of  Port  Chester  was  organized,  provide  for  the  laying  out  and 
opening  of  streets,  and  the  appointment  of  commissioners  by  the  county 
court,  on  application  of  the  village  authorities,  to  estimate  the  expenses 
of  such  improvement  and  to  assess  the  same  on  the  property  benefited. 
Sections  22-28  (pages  1ST9-1882)  provide  for  the  "expenses  of  regulating, 
grading,  and  paving  streets  and  avenues,  or  any  part  or  section  thereof," 
etc.  Held,  that  the  proceedings  for  the  opening  of  a  street  and  those  for 
the  Improvement  thereof  could  not  be  Joined,  and  hence  coumilssioDers 
appointed  to  estimate  benefits  for  tbe  laying  out  of  a  street  In  such  city 
had  no  power  to  assess  on  the  benefits  property  the  expense  of  grading 
the  street 

8.  Same. 

Where  commissioners  appointed  to  assess  botefltB  tor  the  opening  of  a 
street  proceeded  without  Jurisdiction,  and  as  a  part  of  the  same  proceeding 
assessed  benefits  for  the  improvement  of  the  street  their  report  was  void, 
and,  on  objection,  could  not  be  recommitted  for  correction. 

3.   SAHI— DlSCBITIOIIABT  Obdebs— RXVIBW. 

An  order  denying  a  motion  to  resettle  a  former  order,  and  an  order 
denying  a  motion  for  retaxatlon  of  costs,  are  within  tbe  trial  court's  dis- 
cretion, and  will  not  be  reversed,  In  the  absence  of  controlling  reasons 
affecting  the  interests  of  Justlceu 

Hooker,  J.,  dissenting. 

Appeal  from  Special  Term. 

Proceedings  for  the  opening  and  extending  of  Locust  avenue  in  the 
village  of  Port  Chester.  From  certain  orders  refusing  confirmation 
of  the  commissioners'  report  on  objection  of  Margaret  S.  Theall,  and 
from  orders  denying  a  motion  to  resettle  the  former  order  and  deny- 
ing a  motion  for  relaxation  of  costs,  the  village  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Jerome  A.  Peck  (Arthur  R.  Wilcox,  on  the  brief),  for  appellant 
Ralph  E.  Prime,  for  respondent. 

WOODWARD,  J.  The  village  of  Port  Chester  is  a  municipal  cor- 
poration organized  under  the  provisions  of  chapter  8i8,  p.  1836,  of 
the  Laws  of  1868,  and  the  several  acts  amendatory  thereof.  Title  5 
of  that  act  contains,  in  sections  I  to  14  (pages  1869-1877),  inclusive, 
provisions  for  laying  out  and  opening  streets,  commissioners  to  esti- 
mate the  expenses  of  said  improvement  and  to  assess  the  same  upon 
the  property  benefited  being  appointed  by  the  county  court  on  the  ap- 
plication of  the  village  authorities,  while  by  sections  22  to  28  (p^es 
1879-1882),  both  inclusive,  of  the  same  title,  the  law  provides  for  the 
"expense  of  regulating,  grading,  and  paving  streets  and  avenues,  or 
any  part  or  section  thereof,"  etc.  Chapter  219,  p.  589,  of  the  Laws 
of  1902,  amends  the  charter  of  the  village  in  respect  to  these  matters ; 
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but  none  of  these  amendments  has  any  particular  bearing  upon  the 
question  presented  upon  this  appeal,  and  we  may  consider  the  matter 
from  the  standpoint  of  the  original  statute. 

The  village  authorities,  desiring  to  open  or  extend  Locust  avenue, 
instituted  proceedings  for  that  purpose,  and  a  commission  was  ap- 
pointed by  the  county  court  for  the  purposes  mentioned  in  the  statute. 
But  the  village  authorities  did  not  stop  here.  They  included  in  their 
expenditures,  not  only  the  sum  necessary  to  secure  the  land  and  open 
the  street,  but  $900  for  grading  the  same.  The  commissioners  ap- 
pointed by  the  county  court  have  made  a  report  in  which  they  have 
attempted  to  assess  upon  the  benefited  property  this  total  expense, 
although  the  statute  requires  that  such  assessments  for  grading,  etc., 
shall  be  made  by  commissioners  appointed  by  the  board  of  trustees; 
such  commissioners  being  called  upon  to  take  an  oath  "faithfully  and 
fairly  to  discharge  the  duties  which  shall  devolve  upon"  them  by  such 
appointment  Sections  23,  24,  tit.  5,  c.  818,  pp.  1879,  1880,  Laws  of 
1868.  Upon  this  report  being  offered  for  confirmation,  the  learned 
court  at  Special  Term  refused  confirmation,  and  vacated  and  set  aside 
the  report  on  the  objection  of  Margaret  S.  Theall,  whose  property 
was  involved,  on  the  ground  that  the  two  proceedings  could  not  be 
conducted  by  the  commissioners  appointed  by  the  county  court.  The 
village  of  Port  Chester  appeals  from  the  order  entered,  as  well  as  from 
an  order  denying  a  motion  to  resettle  the  order,  and  from  an  order 
denying  a  motion  for  a  retaxation  of  costs. 

The  appellant  urges  that  the  report  and  assessment  of  the  commis- 
sioners should  not  have  been  vacated,  but  the  report  should  have  been 
sent  back  for  correction  of  any  error  discovered  by  the  court  in  the 
proceedings;  but  we  are  of  opinion  that  the  errors  in  proceedings 
going  to  the  jurisdiction  could  not  have  been  corrected  by  the  com- 
missioners, and  that  the  only  thing  which  remained  for  the  court  was 
to  throw  the  whole  report  out,  leaving  the  village  free  to  proceed 
along  the  lines  pointed  out  by  the  statute.  "To  found  the  power  to  act 
ag^ainst  a  private  right  of  property,  there  must  be  affirmative  proof  of 
a  compliance  with  the  prerequisites.  It  is  a  jurisdictional  fact  that 
may  not  be  presumed  or  inferred."  In  Matter  of  City  of  Buffalo,  78 
N.  y.  362,  366.  The  property  owner  or  taxpayer  has  a  right  to  insist 
that  provisions  intended  for  his  security  shall  be  observed,  notwith- 
standing the  fact  that  in  a  particular  case  he  may  have  suffered  no 
harm  by  reason  of  the  neglect  of  the  authorities  to  comply  with  them. 
Bowditch  V.  Boston,  168  Mass.  239,  244,  46  N.  E.  1026;  Warren  v. 
Street  Commissioners,  181  Mass.  6,  11,  62  N.  E.  951. 

In  the  matter  now  before  us  the  village  authorities  have  attempted 
to  combine  two  proceedings  in  one,  they  have  substituted  their  judg- 
ment for  the  plain  provisions  of  law,  and  the  whole  proceeding  is  viti- 
ated by  this  disregard  of  jurisdictional  facts.  The  commissioners  ap- 
fKjinted  by  the  county  court,  assuming  such  appointment  to  have  been 
regfular,  had  jurisdiction  only  to  deal  with  the  expense  and  the  as- 
sessment for  the  opening  of  the  highway,  and  when  they  attempted, 
under  the  supposed  authority  of  the  village,  to  go  beyond  this,  and  to 
include  the  cost  of  grading  and  improving  that  way,  ihey  went  outside 
of  their  powers.    The  village  trustees  could  not  confer  upon  them  any 
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ereater  jurisdicdon  than  that  prescribed  in  the  statute,  and  the  ef- 
fort to  do  so  has  resulted  in  a  condition  of  affairs  where  there  was 
nothing  for  the  court  to  do  except  to  set  aside  the  whole  proceeding. 
"It  is  a  matter  of  grave  public  concern,"  say  the  court  in  Village  of 
Ft.  Edward  v.  Fish,  156  N.  Y.  363,  375,  50  N.  E.  973,  976,  "to  protect 
municipal  corporations  from  the  unauthorized  and  illegal  acts  of  their 
agents  in  wasting  the  funds  of  the  taxpayers.  It  is  only  with  the 
utmost  difficulty  that  municipal  officers  and  agents  can  be  kept  within 
the  bounds  of  their  authority  now,"  and  it  is  the  duty  of  the  courts 
to  insist  at  all  times,  when  such  action  is  challenged,  that  the  au- 
thority to  act  shall  be  plainly  expressed  in  the  statute,  or  necessarily 
implied,  and  that  all  of  the  provisions  intended  for  the  security  of  the 
taxpayer  and  property  owner  shall  be  strictly  complied  with.  Schnei- 
der V.  City  of  Rochester,  160  N.  Y.  165,  172,  54  N.  E.  721,  and  au- 
thorities there  cited. 

We  have  examined  the  matters  called  to  our  attention  by  the  ap- 
pellant, but  discover  no  reason  for  reversing  any  of  the  various  orders 
appealed  from.  These  orders,  other  than  the  one  above  considered, 
rest  largely  in  the  discretion  of  the  court  at  Special  Term ;  and,  while 
this  court  undoubtedly  has  the  right  to  review  this  discretion,  this 
power  will  not  be  exercised  by  reversing,  in  the  absence  of  controlling 
reasons  affecting  the  interests  of  justice. 

The  orders  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur,  except  HOOKER,  J.,  who  dissents. 


ROONET  T.  BODKIN  et  aL 
(Snpreme  Gonrt,  Appellate  Division,  Second  Department.    April  IS,  1904.) 

1.  Wills— CoKSTKUCTiOK— Estate  Devised— Vestino  of  Title. 

A  will  devising  to  testator's  niece  certain  bouses  and  lots,  to  hold  dnrtng 
life,  with  the  fee  to  her  Issue  suryivlng  her.  but,  in  case  of  death  without 
issue,  then  to  testator's  brother,  vested  in  the  niece  and  ber  heirs  title  to 
the  property,  subject  to  the  provisions  of  the  will,  immediately  on  testa- 
tor's death. 

2,  Same — Rights  of  EzKOTrroBS— Wbonofttl  Pobsesbioh  of  Pbopebtt— Liabil- 

iTY  TO  Account. 

Where  a  will  devised  certain  bouses  to  testator's  niece,  to  hold  for  life, 
with  fee  to  her  issue,  with  limitation  over  In  case  of  ber  death  without 
issue,  a  further  provision  authorizing  the  executors  to  take  charge  of  real 
estate,  except  that  directly  devised  with  right  to  immediate  possession, 
did  not  give  the  executors  a  right  to  hold  the  premises  so  devised  to  the 
niece,  and,  where  they  did  hold  such  premises,  the  niece  was  entitled  to 
an  accounting  of  the  rents. 

8.  KquiTT— Jurisdiction— Adequate  Legal  Remedt— Necessitt  of  Pleading. 
A  defendant  to  a  suit  in  equity,  to  avail  himself  of  the  defense  that  an 
adequate  remedy  at  law  exists,  must  plead  such  defense. 

4.  Same— Construction  of  WilI/— Adequacy  of  Legal  Remedt— Dktebuina- 
tion  of  Legal  Questions. 

A  will  devised  to  testator's  niece  certain  premises  for  life,  with  fee  to 
her  issue,  with  limitation  over  In  case  of  her  death  without  issue,  and 
further  authorized  the  executors  to  take  charge  of  the  real  estate  not  di- 
rectly devised  with  right  of  immediate  possession.  The  executors  took 
cbarse  of  the  proper^  devised  to  the  niece,  and  she  sued  tbem  In  equity 
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for  determination  of  her  rights.  Beld,  that  the  snlt  was  cognizable  In 
equity ;  for,  If  the  executors  were  testamentary  trustees,  as  they  claimed, 
plaintiff  had  no  adequate  remedy  at  law,  and,  if  they  were  usurping  the 
duties  of  such  trustees,  that  fact  depended  solely  on  the  construction  of 
the  will,  which  was  a  pure  question  of  law,  and  could  be  determined  by 
the  court  either  in  its  equitable  capacity  or  as  a  trial  court. 

6.  ExECCTOKS— Suits  bt— Costs— Individuai.  LiABiLrrT. 

Under  Code  Civ.  Proc.  §  324tf,  permitting  the  court  to  direct  the  payment 
of  costs  by  an  executor,  etc.,  personally,  for  mismanagement  or  bad  faith 
in  the  prosecution  or  defense  of  an  action,  executors,  who  had  no  duties 
to  perform  in  connection  with  certain  property,  and  insisted  on  a  right  to 
act  therein  to  the  disadvantage  of  the  devisee,  and  in  violation  of  her  legal 
rights,  in  refusing  to  give  possession,  were  acting  personally,  and  were  in- 
dividually  chargeable  with  the  costs  of  an  action  by  her  to  enforce  her 
rights. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Margaret  Rooney  against  Martin  R.  Bodkin  and  others, 
as  executors  of  Dominick  G.  Bodkin,  deceased.  From  portions  of  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendants appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS. 
WOODWARD,  and  HOOKER,  JJ. 

John  R.  Kuhn,  for  appellants. 
L,.  J.  Morrison,  for  respondent. 

WOODWARD,  J.  Dominick  G.  Bodkin,  late  of  the  city  of  New 
York  and  borough  of  Manhattan,  died  on  or  about  the  26th  day  of 
January,  igo3,  leaving  a  last  will  and  testament,  with  codicils,  in 
which  he  disposed  of  various  pieces  of  real  estate,  or  the  income  there- 
of :  and  by  the  eighth  paragraph  of  the  said  will  he  gave  to  the  plain- 
tiff the  .sum  of  $5,000,  and  further  provided  that: 

"I  also  give  nnto  my  said  niece  the  house  and  lot  No.  288  Clinton  avenue, 
Brooklyn,  subject  to  the  life  estate  therein  of  Margaret  F.  Bodlcln,  and  the 
bouses  and  lots  Noa  221  and  223  High  street,  in  Brooklyn,  to  have  and  to  hold 
the  said  three  separate  parcels  of  real  estate  for  and  during  her  life,  with  the 
fee  thereof  unto  her  issue  her  surviving;  but,  in  case  of  her  death  without 
l-ssue  surviving,  I  give  and  devise  said  three  parcels  of  real  estate  unto  my 
brother  Martin,  or,  in  case  he  shall  have  died  before  the  termination  of  said 
life  estates,  unto  his  heirs,  per  stirpes." 

By  the  seventeenth  paragraph  of  the  said  will  the  testator  pro- 
vided that: 

"I  authorize  and  empower  my  executors  to  take  charge  of  all  my  real  estate, 
except  that  directly  devised,  with  right  of  immediate  possession  to  the  devisee, 
and  to  let,  lease,  sell,  and  convey  the  same,  or  any  portion  thereof.  The  pro- 
ceeds derived  from  the  sale  of  any  real  estate  in  which  a  life  interest  continues 
under  this  will  shall  be  regarded  as  real  estate,  and  be  carefully  and  separately 
Invested  by  my  executors,  in  order  to  preserve  the  Interest  therein  of  the  life 
tenant  and  reversioners.  My  executors  shall  collect  the  rents  and  income  from 
all  said  property,  and  therefrom  pay  the  taxes,  repairs,  and  other  charges 
thereon,  and  pay  over  the  net  income  derived  from  each  portion,  or  from  the 
lu vestment  made  In  lieu  of  the  real  estate,  to  the  life  tenant  entitled  thereto." 

Claiming  authority  to  act  under  this  seventeenth  paragraph  of  the 

•will,  as  admitted  by  the  defendants  in  their  answer  to  the  complaint 

in  this  action,  the  defendants  entered  into  possession  of  the  premises 

at  Nos.  221  and  223  High  street,  and  at  the  time  of  the  trial,  18 

87N.Y.8.— ei 
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months  after  the  will  was  admitted  to  probate,  were  still  in  posses- 
sion of  the  premises,  collecting  the  rents  and  profits,  and  neglecting 
to  account  to  the  plaintiff  for  the  same.  The  plaintiff  brings  this  ac- 
tion to  have  her  nghts  under  the  will  determined.  She  sets  forth  the 
facts  in  reference  to  the  will  and  its  provisions,  and  alleges  that  the 
executors  had  entered  into  possession  of  the  premises  above  men- 
tioned, and  that  they — 

"Have  ever  since  said  time  collected,  and  are  now  collecting,  the  rents  and 
Income  thereof,  and  have  and  do  now  claim  the  right  to  hold,  manage,  and 
control  the  said  real  estate,  and  to  collect  the  rents  issuing  therefrom,  as  testa- 
mentary trusteea.  pursuant  to  the  terms  of  said  last  will  and  testament" 

The  defendants,  in  answering,  admit  these  allegations,  and  allege 
that  they — 

"Have  proceeded  with  due  diligence  In  performance  of  their  duties  as  such 
executors,  have  collected  the  rents  from  the  premises  Nos.  221  and  223  High 
street,  anid  have  therefrom  paid  the  necessary  expenses  for  tnxes,  insurance, 
repairs,  etc.,  and  are  ready  and  willing  to  account  to  plaintiff,  as  life  tenant 
of  said  premises,  for  the  net  proceeds  so  collected,  and  to  pay  the  same  to  her 
as  by  the  will  directed." 

By  this  pleading  the  defendants  admit  that  they  are  assuming  to 
hold  this  property  (which  unquestionably  vested  in  the  plaintiff  and 
her  heirs,  subject  to  the  provisions  of  the  will,  immediately  upon  the 
death  of  the  testator)  as  testamentary  trustees,  yet  upon  this  appeal 
they  urge  that  a  court  of  equity  is  without  jurisdiction  to  determine 
the  construction  of  this  will  and  the  rights  of  the  plaintiff  thereunder. 
The  learned  court  at  Special  Term  granted  the  relief  which  the  plain- 
tiff demanded,  and  awarded  costs  to  the  plaintiff,  to  be  paid  by  the 
defendants  personally.    The  defendants  appeal. 

We  are  not  in  doubt  that  the  facts  set  forth  by  the  plaintiff  were 
sufficient  to  constitute  an  equitable  cause  of  action  against  these  de- 
fendants, who  claim  to  be  acting  as  testamentary  trustees,  and  we  are 
clear  that  the  learned  court  has  not  erred  in  holding  that  they  were 
not  entitled  to  hold  the  premises  as  against  the  plaintiff,  and  that  the 
latter  was  entitled  to  an  accounting.  But,  were  we  less  clear  upon 
these  points,  the  proposition,  now  urged  by  the  defendants,  that  the 
court  should  have  refused  jurisdiction  because  the  plaintiff  had  an 
adequate  remedy  at  law,  is  without  force.  A  defendant,  when  sued 
in  equity,  cannot  avail  himself  of  the  defense  that  an  adequate  remedy 
at  law  exists,  unless  he  pleads  that  defense  in  his  answer.  Town  of 
Ment2  V.  Cook,  io8  N.  Y.  504,  508,  15  N.  E.  541,  and  authorities 
there  cited.  •  And  we  look  in  vain  in  the  defendants'  pleadings  for  any 
suggestion  that  the  plaintiff  has  any  other  remedy  than  that  which 
she  seeks,  though  there  is  a  suggestion  that  proceedings  are  pending 
in  the  Surrogate's  Court,  and  that  such  court  has — 

"Ample  Jurisdiction  to  determine  any  disputes  that  have  arisen,  or  may  arise, 
between  the  parties  concerned  in  said  estate,  that  these  defendants  do  not 
invoke  the  Intervention  of  the  equitable  powers  of  this  court  for  a  construction 
of  said  win,  and  they  deny  that  the  plaintiff  is  justified  in  bringing  or  main- 
taining this  action." 

The  plaintiff's  rights  under  the  will  of  Mr.  Bodkin  depended  upon 
the  construction  of  the  will.    If  the  defendants  were  testamentary 
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trustees,  as  they  claimed  to  be,  then  a  court  of  equity  unquestionably 
had  jurisdiction,  and  the  plaintiff  had  no  adequate,  remedy  at  law ;  and 
if  they  were  usurping  the  duties  of  a  testamentary  trustee,  under  an 
erroneous  construction  of  the  will,  and  were  keeping  the  plaintiff  out 
of  her  right  of  possession,  it  is  difficult  to  understand  why,  under  the 
pleadings,  it  was  not  proper  for  the  court  to  determine  the  question 
of  law,  and  to  grant  the  proper  relief.  There  could  be  no  dispute  of 
fact  as  to  the  provisions  of  the  will.  It  presented  purely  a  question 
of  law  as  to  the  prefer  construction,  and  no  material  rights  of  the 
defendants  are  involved  in  the  mere  technical  question  of  whether  the 
law  was  determined  by  a  court  in  its  equitable  capacity  or  as  a  trial 
court. 

On  the  question  of  costs,  we  see  no  reason  for  modifying  the  judg- 
ment. The  plaintiff  was  entitled  to  immediate  possession  of  her  prop- 
erty. The  defendants  unlawfully  withheld  the  property  from  her,  and 
why  the  costs  of  this  action,  necessary  to  secure  the  plaintiff's  legal 
rights,  should  be  taken  from  the  decedent's  estate,  to  the  wrong  of  this 
plaintiff  and  others,  who  are  not  parties  to  this  action,  does  not  ap- 
pear. The  defendants,  as  executors,  had  no  duties  to  perform  in  con- 
nection with  the  High  street  properly ;  and  they,  having  insisted  upon 
a  right  to  act  to  the  disadvantage  of  the  plaintiff  and  in  violation  of 
her  legal  rights,  were  acting  personally,  and  not  as  executors,  in  refus- 
ing to  give  possession  of  the  property,  and  they  are  properly  charge- 
able with  costs  individually.  Section  3246,  Code  Civ.  Proc.  Buck- 
land  V.  Gallup,  105  N.  Y.  453,  II  N.  E.  843.  The  defendants  do  not 
appeal  from  tiie  conclusions  of  law  involved  in  the  judgment,  in  so  far 
as  it  relates  to  the  rights  of  the  plaintiff  in  the  High  street  premises. 
This  is  a  concession  that  their  possession  of  the  property  was  illegal, 
and  as  the  plaintiff  is  entitled  to  costs  from  some  one,  and  the  estate 
is  not  legally  chargeable  for  the  illegal  acts  of  executors,  there  is  no 
other  place  for  the  burden  to  fall  than  upon  those  who  have  by  their 
misconduct  made  the  action  necessary. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


BAST  RIVER  NAT.  BANK  v.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  DlvIsloD,  First  Department    April  16,  1904.) 

UuNiciPAL  CoBPOBATiona— Nkw  Yobk  Cttt— Consolidation— LiABiLrrr 
OF  Constituent  MrNiciPALiTT — Street  Impbovemewts— Impbovkment  bt 
BOABD  of  Commissionkbs— Stattjtobt  Constbtjction. 

Laws  1878,  p.  488,  a  410,  as  amended  by  Laws  1880,  p.  456,  c.  318,  and 
88  furtlier  amended  by  Laws  1881,  p.  447,  c  320,  provided  for  tlie  opening 
8nd  improTement  of  a  certain  avenue  in  Long  Island  City,  and  appointed 
commissioners  under  wbose  direction  the  improvement  was  to  be  made. 
The  commissioners  were  directed  to  issue  certificates,  receive  money  real- 
ized from  the  sale  thereof,  and  disburse  it,  and  an  assessment  was  pro- 
vided for  from  which  the  expenses  of  the  Improvement  were  to  be  paid. 
The  duty  was  imposed  on  the  treasurer  of  Long  Island  City  to  receive 
the  amount  of  the  assessment  and  keep  it  in  a  separate  account,  distinct 
from  all  city  moneys,  and  apply  it  to  the  payment  of  the  certificates,  and 
be  was  required  to  give  a  bond  for  the  faithful  performance  of  such  duty. 
Laws  1897,  p.  3,  a  378,  |  4,  relative  to  the  consolidation  of  various  munic- 
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IpalltleB  In  the  city  of  Greater  New  Tork,  Imposed  on  the  new  city  a  lUt- 
•blllty  for  all  valid  charges  against  any  of  the  public  corporations  consoli- 
dated; and  section  9,  p.  5,  provided  that  all  funds  which  on  the  1st  day 
of  January,  1898,  should  be  payable  to  any  officer  of  any  corporation  con- 
solidated should  be  deemed  payable  to  the  city  of  New  Tork.  Held,  that 
the  statute  relative  to  the  improvement  of  the  avenue  did  not  constitute 
the  commission  an  "organized  board  of  Long  Island  City,"  or  create  any 
liability  on  the  part  of  the  city  on  the  certificates,  and  hence  the  city  of 
New  Tork  was  not  liable  on  such  certiflcatea  because  of  the  consolidation, 
which  included  Long  Island  Cl^. 
Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  the  East  River  National  Bank  against  the  city  of  New 
York.  From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  PATTERSON,  and  INGRAHAM,  JJ. 

Rollin  M.  Morgan,  for  appellant. 
George  L.  Sterling,  for  respondent 

INGRAHAM,  J.  The  action  is  brought  to  recover  from  the  de- 
fendant, the  city  of  New  York,  the  amount  of  certain  certificates  of 
indebtedness  issued  by  commissioners  to  open,  widen,  and  improve 
Flushing  avenue,  under  chapter  410,  p.  488,  of  the  Laws  of  1878,  amend- 
ed by  chapter  318,  p.  456,  of  the  Laws  of  1880,  and  further  amended 
by  chapter  326,  p.  447,  of  the  Laws  of  1881.  These  certificates  are 
dated  November  i,  1882,  were  signed  by  the  commissioners,  counter- 
signed by  the  treasurer  and  receiver  of  taxes  of  Long  Island  City, 
with  the  seal  of  the  Flushing  Avenue  Improvement  Commission.  The 
complaint  alleges  that  the  Flushing  Avenue  Improvement  Commission 
was  a  duly  organized  board  of  Long  Island  City,  established  and  ex- 
isting under  the  acts  of  the  Legislature  specified.  This  act,  as  amend- 
ed (Laws  188 1,  p.  447,  c.  326),  provides  that  certain  persons  named 
are  appointed  commissioners,  "without  compensation,  to  open,  widen 
and  improve  from  Van  Alst  avenue  to  the  easterly  boundary  line  of 
Long  Island  City.  Said  commissioners  and  their  successors  shall  be 
known  as  the  'Flushing  Avenue  Improvement  Commissioners.'  They 
shall  act  as  a  board  of  commissioners,  and  shall  keep  minutes  of  all 
their  meetings  and  proceedings,"  and  any  vacancy  existii^  may  be 
filled  by  the  remaining  commissioners.  By  section  2  of  the  act  the 
commissioners  were  authorized  to  widen  Flushing  avenue  to  the  full 
width  and  extent  of  80  feet,  to  curb  and  flag  said  Flushing  avenue,  to 
lay  bridge  stones  across  all  intersecting  streets  and  avenues,  to  cwi- 
struct  any  and  all  sewers,  culverts,  etc.,  along,  under,  and  across  said 
Flushing  avenue,  to  cause  suitable  shade  trees  to  be  planted  at  proper 
distances  along  said  avenue  on  each  side  thereof,  and  to  pave  or  ma- 
cadamize .said  Flushing  avenue  within  said  limits  and  to  the  full 
width  of  the  roadway,  within  three  years  after  the  ist  day  of  June, 
1881.  By  section  3  the  commissioners  were  autliorized  to  acquire  lands 
necessary  for  opening  or  widening  the  avenue.  By  section  4  all  work 
to  be  done  and  all  materials  requisite  to  be  furnished  therefor  were  to 
be  done  and  furnished  by  contract  or  contracts  fotmded  on  sealed 


Digitized  by  LjOOQ  IC 


Sup.   Ct)     EAST  BIYEB  NAT.  BANK  V.  OTTT  OF  MBW  TOBK.  805 

bids  or  proposals  made  on  public  notice  by  advertisement;  and  it  was 
provided  that: 

"Any  contractor  falling  to  perform  bis  contract,  or  any  part  thereof,  shall 
be  liable  to  said  commissioners  for  any  damage  caused  by  such  failure,  and 
said  commissioners  shall  have  full  discretionary  power.  In  the  t-terest  of  the 
property  owners  In  the  prosecution  of  the  improvements  in  their  dealings  with 
the  contractors,  to  enforce  their  rights  against  contractors  by  action  or  other- 
wise, to  the  end  that  said  ImproTements  may  be  completed  In  the  most  speedy, 
advantageous  and  economical  manner." 

Section  5  provided  that : 

"In  order  to  pay  for  the  several  Improvements  anthorlzed  or  directed  by  this 
act,  inclusive  of  such  widening,  together  with  the  Inddental  expenses  of  mak- 
ing such  improvements,  said  commissioners  are  hereby  anthorlzed  and  em- 
powered to  Issue  certificates  of  indebtedness  in  an  amount  not  to  exceed  in 
the  aggregate  the  sum  of  one  hundred  and  fifty  thousand  dollars.  Said  cer- 
tificates shall  be  known  and  designated  as  the  'Flushing  Avenue  Improvement 
Certificates'  and  may  I>e  issued  In  direct  payment  for  such  improvements,  and 
ezx>en8es,  or  they  may  be  sold  or  negotiated  by  the  commissioners  to  obtain 
money  to  pay  for  such  improvements,  or  any  part  thereof,  as  said  commission- 
ers may  deem  most  advantageous.  •  •  •  The  commissioners  shall  deter- 
mine the  form  and  denomination  of  such  certificates,  except  that  they  shall 
be  payable  to  bearer,  shall  pass  by  delivery,  shall  bear  Interest  at  a  rate  not 
exceeding  six  per  centum  per  annum,  payable  semiannually  on  the  first  day 
of  February  and  August  in  each  year,  shall  be  redeemable  out  of  the  'Flush- 
ing Avenue  Improvement  Fund,'  and  shall  be  redeemable  after  five  years  and 
payable  In  any  event  in  ten  years  from  their  respective  dates,  shall  be  receiv- 
able at  all  times  at  par  and  accrued  interest  In  payment  of  any  assessments 
hereby  authorized,  or  of  the  Interest  thereou,  and,  also,  except  that  it  shall 
appear  upon  said  certificates  that  they  issued  under  the  provisions  of  this  act. 
They  shall  be  signed  by  said  commissioners,  or  a  majority  of  them,  and  coun- 
tersigned by  the  treasurer  and  receiver  of  taxes  of  Long  Island  City,  on  the 
written  requisition  of  said  commissioners  or  a  majority  of  them.  •  •  • 
In  case  a  sufficient  amount  of  the  assessments  to  be  levied  under  the  provi- 
sions of  this  act  shall  not  be  paid  to  the  treasurer  and  receiver  of  taxes  Of 
liong  Island  City,  to  enable  him  to  meet  and  pay  the  first  six  months'  Inter- 
est accruing  upon  any  of  such  certificates  which  may  have  been  Issued  from 
time  to  time  by  said  commissioners,  or  any  part  thereof,  the  said  treasurer 
and  receiver  of  taxes  shall  certify  the  fact  in  writing  to  said  commissioners, 
stating  the  amount  necessary  to  pay  or  make  up  in  any  deficiency  in  the  jpay- 
tnent  of  such  interest,  and  thereupon  said  commissioners  shall  forthwith  pro- 
ceed to  issue  such  an  amount  in  such  certificates  as  will  make  up  and  pay 
such  deficiency  of  interest,  and  shall  sell  or  negotiate  the  same  as  hereinbe- 
fore provided,  and  shall  pay  over  the  proceeds  thereof  to  such  treasurer  and 
receiver  of  taxes,  and  such  certificates  so  issued  shall  be  issued  and  negotiated 
in  the  same  manner  and  upon  the  same  terms  and  conditions,  and  shall  bear 
the  same  rate  of  interest  as  the  improvement  certificate  hereinbefore  provided 
for." 

Section  7  of  the  act  directs  the  commission  to  proceed  as  soon  as 
practicable  to  widen  said  Flushing  avenue,  and  to  assess  therefor 
the  cost  of  the  improvement  authorized  or  directed  to  be  made  by  the 
act,  and  that  such  assessment  shall  be  levied  upon  and  be  a  lien  upon 
the  property  upon  which  it  was  imposed,  and  "a  just  and  valid  as- 
sessment may  be  levied  and  collected  therefor,  so  that  the  entire  cost, 
charges  and  expenses  of  such  widening  and  improvements  may  be 
defrayed  out  of  and  with  the  proceeds  of  said  assessment,  and  from 
and  after  the  time  such  assessment  shall  have  been  duly  made,  con- 
firmed and  filed  in  the  office  of  the  treasurer  and  receiver  of  taxes  of 
Long  Island  City  the  amount  so  assessed  upon  each  lot,  pi^e  or  parcel 
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of  land  shall  be  a  Ken  thereon,"  and  "payment  of  the  principal  and 
interest  of  such  assessments  may  be  enforced  in  the  same  manner,  by 
the  same  means,  to  the  said  extent,  with  the  same  force  and  effect,  and 
within  the  same  time  or  times  after  the  filing  of  such  assessment  roll 
in  the  treasurer's  office  of  Long  Island  City,  as  is  provided  in  regard 
to  other  assessments  levied  under  the  provisions  of  this  act"  Sec- 
tion 8  provides  for  the  district  of  assessment  for  the  opening,  widen- 
ing, and  improvement,  and  enacts  that  every  assessment  levied  under 
the  provisions  of  the  act  shall  be  a  lien  upon  the  real  estate  upon  which 
the  same  shall  be  charged  or  levied  from  the  time  of  the  confirmation 
thereof  and  the  delivery  of  the  assessment  roll  to  the  treasurer  of  Long 
Island  City;  that  any  assessment  levied  under  the  provisions  of  the 
act  may  be  paid  to  the  treasurer  and  receiver  of  taxes  of  Long  Island 
City  without  fee  or  charge  at  any  time  within  three  months  after  the 
assessment  roll  therefor,  or  a  certified  copy  thereof,  shall  be  filed  in  the 
said  treasurer's  office ;  but — 

"All  lots,  pieces  or  parcels  of  land  npon  wblch  any  assessment  shall  remain 
unpaid,  and  upon  wbicb  assessment  there  shall  be  three  years'  Interest  or 
more  unpaid  on  the  first  day  of  July  in  any  year,  or  upon  which  asse^ment  or 
Interest,  or  any  part  thereof,  shall  remain  unpaid  after  the  expiration  of 
eight  years  after  snch  assessment  shall  bare  been  confirmed  and  the  assess- 
ment roll  thereof,  or  a  certified  copy  thereof,  filed  in  the  office  of  the  treas- 
urer and  receiver  of  taxes  of  Long  Island  City,  shall  be  advertised  and  sold 
for  the  payment  of  such  unpaid  interest  or  assessment,  or  both,  as  the  case 
may  be,  and  such  sale  or  sales  shall  be  made  by  the  treasurer  and  receiver 
of  taxes  of  said  city,  or  snch  other  officers  as  shall  then  be  authorized  by  law 
to  sell  lands  situate  In  said  city  for  nonpayment  of  city  taxes,  and  such 
sale  or  sales  and  all  proceedings  therefor  and  thereafter  shall  be  the  same, 
and  on  the  same  notice  and  like  terms  and  subject  to  the  same  conditions, 
provisions  and  restrictions,  and  the  several  Iota  or  parcels  of  land  or  prop- 
erty sold  may  be  redeemed,  and  in  default  of  such  redemption,  title  thereto 
shall  be  perfected  and  given  in  the  same  manner,  to  the  same  extent,  with 
the  same  force  and  effect,  and  the  costs,  fees,  charges  and  expenses  of  such 
sale  shall  be  the  same  as  shall  then  be  prescribed  by  law  for  the  sale  of  lands 
situate  in  said  city  for  the  non-payment  of  city  taxes  In  said  dty.  At  the 
sale  of  any  lot,  piece  or  parcel  of  land  for  nonpayment  of  said  assessments, 
or  any  of  them,  or  Interest  thereon,  as  hereinbefore  provided,  it  shall  be  the 
duty  of  the  officer  making  such  sale,  to  receive  the  said  improvement  certifi- 
cates, authorized  by  this  act,  at  par  and  accrued  interest  in  payment  for  the 
assessments,  or  any  of  them,  and  the  accrued  interest  thereon,  for  which  sucb 
sale  shall  be  made,  exclusive  of  the  costs  and  expenses  of  snch  sale,  In  the 
same  manner,  to  the  same  extent  and  with  the  same  force  and  effect;  and 
such  certificates  when  so  received,  shall  be  permanently  and  eCFectually  can- 
celled and  defaced  and  deposited  with  the  same  office." 

Section  g  provides  that: 

"All  moneys  received  by  said  treasurer  and  receiver  of  taxes  In  payment 
of  such  assessments  or  interest  shall  be  placed  to  the  credit  of  a  fund  to  be 
known  as  the  'Flushing  Avenue  Improvement  Fund,'  and  shall  be  kept  sep- 
arate and  apart  from  all  other  moneys  in  bis  hands,  and  no  part  thereof 
shall  be  expended  by  him  except  in  payment  of  the  interest  or  for  the  pur- 
chase or  redemption  of  the  principal  of  said  Flushing  avenue  improvement 
certificates,  or  sucb  additional  certificates  as  hereinbefore  provided,  until 
the  same  shall  be  fnlly  paid,  purchased  or  redeemed,  with  interest  as  afore- 
said. •  •  •  Whenever  the  treasurer  of  said  city  shall  have  five  hundred 
dollars  or  more  in  his  hands  to  the  credit  of  said  Flushing  avenue  improve- 
ment fund  not  required  for  the  redemption  of  such  additional  certificates, 
or  for  the  next  semiannual  interest  payment  on  outstanding  improvement  cer- 
tificates, he  shall  give  public  notice,  by  advertisement  for  at  least  one  we^ 
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in  one  or  more  newspapers  published  In  Long  Island  City  that  be  will  re- 
ceive sealed  proposals  for  the  sale  and  surrender  to  him  ov  such  certificates," 
nnd  such  notice  shall  specify  the  amount  in  his  hands  to  be  then  applied  to 
the  purchase  of  such  improvement  certificates.  "In  case  the  amount  of  im- 
provement certificates  so  advertised  for  shall  not  be  purchased  pursuant  to 
said  advertisement,  said  treasurer  la  hereby  authorized  to  call  in  the  amount 
so  advertised  for,  or  the  residue  thereof  as  nearly  as  may  be,  not  so  pur- 
chased, by  public  notice,  by  advertisement  to  be  published  In  one  or  more 
newspapers  published  In  Long  Island  City,  once  a  week  for  two  consecutive 
weeks  which  notice  shall  specify  the  number,  par  value  and  date  of  each 
certificate  so  called  In  and  shall  require  the  same  to  be  presented  at  his  office 
for  redemption.  •  •  *  When  all  of  said  assessments  shall  have  been  paid 
with  Interest  thereon,  or  upon  the  completion  of  the  sales  for  the  nonpa.v- 
ment  thereof,  all  the  said  improvement  certificates  shall  be  paid  off.  Final 
notice  of  the  redemption  of  such  certificates,  by  advertisement  to  be  published 
In  one  or  more  newspapers,  published  in  Long  Island  City,  once  a  week  for 
two  consecutive  weeks,  shall  be  given  by  said  treasurer,  requiring  all  out- 
standing certificates  to  be  presented  at  bis  office  for  redemption.  *  *  *  If 
there  shall  be  any  excess  to  the  credit  of  said  improvement  fund,  after  the 
pa.vment  and  redemption  of  such  certificates,  it  shall  be  covered  into  the  city 
treasury  in  payment  of  city  taxes,  upon  the  property  assessed  hereunder  in 
proportion  to  the  total  amounts  assessed  thereon,  respectively." 

Section  ii  of  the  act  provides  that : 

"The  treasurer  and  receiver  of  taxes  of  Long  Island  City  and  his  sureties 
shall  be  liable  on  bis  official  bond  given  to  said  city,  after  the  passage  of  this 
act  for  the  faithful  discbarge  of  the  several  duties  hereby  imposed  upon  him, 
and  for  all  moneys  which  shall  come  into  his  hands  under  and  pursuant  to 
the  provisions  hereof.  Prior  to  the  giving  of  such  security,  a  temporary  bond 
may  be  required  by  said  improvement  commission  in  form  and  amount  ap-° 
proved  by  them,  conditioned  that  said  treasurer  will  faithfully  account  for, 
apply  and  pay  over  all  money  which  shall  come  into  his  hands  under  the  pro- 
visions of  this  act" 

I  have  called  attention  to  the  provisions  of  this  act,  to  show  that  the 
commission  was  not  "a  duly  organized  board  of  Long  Island  City," 
and  that  there  was  no  duty  in  relation  to  this  improvement  imposed 
upon  the  city.  The  Legislature  by  the  act  specified  the  improvement 
to  be  made,  and  appointed  commissioners  under  whose  direction  such 
improvement  was  to  be  made.  To  provide  the  necessary  money,  the 
commissioners  were  directed  to  issue  the  certificates,  to  receive  the 
mcmey  realized  therefrom,  and  to  disburse  it;  and  an  assessment  was 
provided  for,  irom  which  the  certificates  issued  by  the  c(»nmissioners 
were  to  be  paid,  and  the  duty  was  imposed  upon  the  treasurer  of 
l.ong  Island  City  to  receive  the  amount  of  the  assessment,  when  paid 
by  the  owners  of  property  upon  which  the  assessment  was  imposed, 
which  he  was  directed  to  keep  in  a  separate  account,  distinct  from  all 
city  moneys,  and  apply  to  the  payment  of  the  certificates  issued  by  the 
commissioners;  and  to  insure  the  performance  of  that  duty  he  was 
required  to  give  a  bond,  and  the  money  so  received  was  to  be  solely  ap- 
plicable to  the  payment  of  the  certificates  issued.  There  is  no  pro- 
vision of  this  act  which  in  express  terms  makes  the  city  liable  for  the 
payment  of  these  certificates.  The  provision  directing  the  sale  of  the 
property  does  not  impose  a  duty  upon  the  city  to  make  such  sale.  It 
directs  that  such  property,  upon  which  an  assessment  shall  remain 
unpaid,  after  the  expiration  of  eight  years  from  the  confirmation  of  the 
assessment,  shall  be  advertised  and  sold  for  the  payment  of  such  un- 
paid interest  or  assessment,  or  both,  as  the  case  may  be;  and  such  sale 
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or  sales  were  directed  to  be  made  by  the  treasurer  and  receiver  of  taxes 
of  said  city,  or  such  other  officer  as  should  then  be  authorized  by  law 
to  sell  land  situate  in  said  city  for  the  nonpayment  of  city  taxes.  Here, 
again,  the  officer  who  is  to  make  such  sale  is  designated  by  the  L^sla- 
ture,  and  in  making  such  sale  he  would  act  under  this  specific  power 
given  to  him  by  the  Legislature,  and  not  by  virtue  of  any  authority 
that  he  had  as  an  officer  of  the  city;  and  then,  in  case  there  should 
be  any  excess  of  the  amount  necessary  to  pay  the  certificates,  the 
amount  is  not  to  be  paid  over  to  the  city,  for  its  benefit,  but  is  to  be 
applied  to  the  reduction  of  the  payment  of  taxes  upon  property  that 
had  been  assessed  for  the  improvement  by  the  legislative  mandate. 
The  sole  duty  that  rested  on  any  city  official  was  that  which  was  im- 
posed by  the  act  upon  the  officer,  not  as  a  corporate  officer,  but  as  a 
person  designated  by  the  act  to  perform  the  duties  prescribed  by  the 
act. 

When  the  city  of  New  York  was  consolidated  with  the  other  mu- 
nicipal corporations  in  what  was  called  the  "Greater  New  York,"  there 
was  imposed  upon  the  new  city  created  a  liability  for  "all  valid  and 
lawful  charges  and  liabilities  now  existing  against  any  of  the  municipal 
or  public  corporations  or  parts  thereof  which  by  this  act  are  made 
part  of  the  corporation  of  the  city  of  New  York,  *  *  *  which 
but  for  this  act  would  be  valid  and  lawful  charges  or  liabilities  against 
the  same,"  and  such  charges  "shall  accordingly  be  defrayed  and  an- 
swered unto  by  it  to  the  same  extent  and  no  further  than  the  said 
several  constituent  corporations  would  have  been  bound  if  this  act 
had  not  been  passed."  Section  4,  c.  378,  p.  3,  Laws  1897.  Section  5 
provides  that : 

"All  laws  or  parts  of  laws  heretofore  passed  creating  debt  or  debts  of  the 
municipal  and  public  corporationB,  united  and  consolidated  as  aforesaid,  or 
for  the  payment  of  such  debts,  or  respecting  the  same,  •  •  *  shall  remain 
In  full  force  and  effect,  except  that  the  same  shall  be  carried  out  by  the  cor- 
poration hereby  constituted,  to  wit,  the  city  of  New  York.  •  •  •  All  of 
the  valid  debts  of  the  municipal  and  public  corporations  mentioned  in  tbe 
first  section  of  this  act  *  •  «  shall  be  tbe  common  d^t  of  the  city  of 
New  York,  as  hereby  constituted." 

Section  9,  p.  5,  provides  that : 

"All  funds  and  moneys  wblch,  on  the  first  day  of  January,  1898,  shall  be 
held  by  or  be  payable  to  •  •  •  any  officer  of  any  of  the  municipal  and 
public  corporations,  or  parts  of  municipal  and  public  corporations,  hereby  con- 
solidated with  tbe  corporation  heretofore  known  as  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  as  well  as  all  funds  and  moneys  then 
held  by  or  payable  to  any  ofbcer  of  said  last  named  corporation,  shall  be  deem- 
ed to  be  held  by  and  be  payable  to  the  corporation  of  the  city  of  New  York, 
constituted  by  this  act" 

These  provisions  carefully  restrict  the  obligation  which  is  imposed 
upon  the  city  of  New  York  to  the  debts  or  obligations  of  the  various 
municipal  corporations  that  are  included  in  the  city  thereby  created. 
There  is  no  provision  of  the  charter  that  I  have  been  able  to  discover, 
or  to  which  our  attention  has  been  called,  which  imposes  upon  the 
city  of  New  York  a  liability  for  an  indebtedness  created  or  author- 
ized by  the  Legislature  which  is  not  made  an  obligation  of  one  of  the 
municipalities  which  were  consolidated  into  the  city  of  New  York. 
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Section  9  of  the  charter,  to  which  attention  has  been  called,  provid- 
ing as  to  all  funds  and  moneys  which  on  the  ist  day  of  January, 
1898,  shall  be  held  by  or  be  payable  to  any  officer  of  any  of  the  munic- 
ipal and  public  corporations  consolidated,  evidently  applies  to  the 
moneys  of  the  constituent  corporations,  or  moneys  due  to  such  corpo- 
rations and  payable  to  their  officers.  Here  no  part  of  these  assess- 
ments ever  became  payable  to  Long  Island  City,  nor  could  they  in  any 
way  be  applied  for  its  benefit  The  municipal  corporation  had  no 
control  over  the  proposed  improvement,  the  receipt  or  expenditure 
of  the  money  raised  to  carry  out  the  improvement,  or  the  receipt  or 
application  of  money  realized  from  the  assessment  which  the  commis- 
sioners imposed  for  the  improvement. 

The  only  fact  that  connects  Long  Island  City  in  any  way  with  the 
improvement  is  that  it  would  appear  that  the  avenue  to  be  improved, 
or  a  part  of  it,  was  within  the  corporate  limits,  and  the  treasurer  of 
the  city  was  designated  as  the  fiscal  officer  who  was  to  receive  the 
amount  of  the  assessments,  when  paid,  and  apply  it  as  directed  in  the 
act.  It  seems  to  me  clear  that  the  Legislature  imposed  no  obligation 
upon  the  municipal  corporation  which  could  be  enforced  by  action  to 
pay  for  these  certificates,  and  no  such  obligation  was  imposed  upon  the 
defendant  when  the  new  city  was  created. 

It  is  not  necessary  to  determine  upon  this  appeal  whether  or  not 
the  defendant  would  be  responsible  for  a  failure  of  the  city  treas- 
urer of  Long  Island  City  to  sell  the  lands  upon  which  an  assessment 
"had  been  imposed  as  directed  by  the  act.  I  should  have  serious  doubts 
as  to  whether  the  city  of  New  York  would  be  responsible  for  any  de- 
fault of  the  treasurer  before  the  ist  of  January,  1898,  when  the  de- 
fendant was  created.  The  theory  upon  which  the  action  was  brought 
was  that  the  commission  was  a  duly  organized  board  of  Long  Island 
City,  and  that  city  was  bound  to  pay  these  certificates  when  they  be- 
came due,  and,  that  obligation  having  existed  at  the  time  of  the  con- 
solidation of  the  various  cities  into  the  city  of  New  York,  it  was  trans- 
ferred to  the  defendant  by  the  provisions  of  the  charter,  and  thereby 
the  defendant  became  liable  to  the  holders  of  the  certificates.  I  can 
find  no  warrant  for  such  a  claim.  None  of  the  cases  cited  by  counsel 
for  the  plaintiff  have  any  application.  There  is  a  clear  distinction 
between  the  cases  where  the  city  is  directed  to  make  the  improvements, 
to  enter  into  contracts  therefor,  and  to  issue  obligations  to  provide 
the  money  to  pay  for  the  work  done,  and  is  authorized  to  impose  as- 
sessments to  reimburse  itself  for  the  money  thus  expended,  or  which 
it  had  become  obligated  to  pay,  and  this  case,  where  the  city  had  noth- 
ing to  do  with  the  improvement,  and  incurred  no  obligation  therefor. 

I  think,  therefore,  that  the  complaint  was  properly  dismissed,  and 
that  the  judgment  should  be  affirmed,  with  costs. 

PATTERSON,  McLAUGHLIN,  and  HATCH,  JJ.,  concur.  VAN 
BRUNT,  P.  J.,  dissents. 
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REED  T.  NEW  YORK  &  R.  GAS  00. 

(Supreme  Coort,  Appellate  Division,  Second  Department    April  15,  1904.) 

L  TsESPAss— Bbeakirg  and  Entxbiro— Cohpensatobt  Daxaoes— Eiamekts. 
In  an  action  for  breaking  Into  plaintiff's  house  for  tbe  purpose  of  re- 
moving a  meter  belonging  to  defendant,  compensatory  damages  were  not 
limited  to  the  actual  damages  sustained  by  the  breaking,  but  included 
damages  for  the  injnry,  insult,  and  invasion  of  the  privacy,  and  Interfer- 
ence with  the  comfort,  of  plaintiff  and  bis  family. 

2.  SaUB— EXCEBSIVEKESS. 

In  an  action  against  a  gas  company  for  trespass  In  breaking  open  plain- 
tiff's cellar  door.  In  order  to  take  ont  a  meter  belonging  to  defendant 
a  verdict  for  plaintiff  for  $150  was  not  so  excessive  as  to  justify  reversal 
on  appeal,  though  the  actual  damage  to  tbe  door  was  nominal,  and  tbe 
proof  did  not  justify  an  award  of  punitive  damages. 

3.  Same— ToBTS  of  Sebvant— Liabilitt  of  Master. 

In  an  action  for  trespass  committed  by  defendant's  servant  In  remov- 
ing a  gas  meter  from  plaintiff's  house,  where  defendant  introduced  an 
order  to  Its  servant  to  collect  a  certain  sum  from  plaintiff  or  remove  the 
meter,  with  a  return  on  the  order  that  it  had  been  removed,  the  evidence 
justified  a  finding  that  tbe  removal  of  tbe  meter  was  within  tbe  general 
scope  of  the  servant's  employment,  so  as  to  render  defendant  liable  for 
the  servant's  wrongful  trespass  in  removing  the  same. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  Thomas  M.  Reed  against  the  New  York  &  Richmond  Gas 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.. 
Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

A.  E.  Walradt,  for  appellant. 
James  Burke,  Jr.,  for  respondent. 

JENKS,  J.  The  action  is  for  trespass,  in  that  a  servant  of  the  de- 
fendant broke  open  a  cellar  door  in  order  to  take  out  a  meter  belonging 
to  the  defendant  in  the  premises  of  the  plaintiff.  The  plaintiff  served 
a  bill  of  particulars  wherein  he  claimed  for  compensatory  damages 
$150,  punitive  damages  $75,  damages  to  the  cellar  door  and  for  the 
repair  of  the  same  $25.  The  learned  Municipal  Court  justice  charged 
the  jury  that,  if  they  believed  the  servants  of  the  defendant  "broke  in," 
they  might  award  "any  sum  of  damages  you  believe  proper,  up  to  the 
limit  of  $250."  The  jury  returned  a  verdict  of  $150.  The  defendant 
moved  for  a  new  trial  under  section  254  of  the  Municipal  Court  act 
(Laws  1902,  p.  1563,  c.  580),  and  excepted  to  the  denial  of  that  motion. 

1  cannot  say  that  the  damages  are  excessive.  It  is  true  that  the 
coun.sel  for  the  appellant  states  in  his  points,  "As  to  the  actual  dam- 
ages to  the  lock  and  doors,  they  were  merely  nominal,"  and  it  is  not 
contended  that  there  was  any  other  injury  to  the  property  of  the  plain- 
tiff. It  is  also  true  that  the  jury,  upon  the  evidence,  could  not  award 
punitory  damages  against  this  defendant;  for  there  was  no  proof 
that  it  had  authorized  or  ratified  its  servants'  acts,  or  that  this  act  of 
the  servants  was  done  after  the  unfitness  of  the  servants  was  known 
to  the  defendant    Muckle  v.  Rochester  Railway  Co.,  79  Htm,  32,  38, 
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29  N.  Y.  Supp.  732;  Cleghorn  v.  N.  Y.  Cen.  &  H.  River  R.  R.  Co., 
56  N.  Y.  44,  15  Am,  Rep.  375.  But  there  remains  the  question  of 
compensatory  damages.  Compensatory  damages  embrace  the  deter- 
mination of  the  extent  of  the  injury,  insult,  invasion  of  the  privacy,  and 
interference  with  the  comfort  of  the  plaintiff  and  his  family.  Wood- 
ruff, J.,  in  Ives  v.  Humphreys,  i  E.  D.  Smith,  196.  Under  the  cir- 
cumstances, it  strikes  me  that  $150,  found  by  the  jury  by  way  of  com- 
pensation, cannot  be  said  by  an  appellate  court  to  be  excessive. 

The  point  is  made  that  the  defendant  is  not  liable.  It  is  liable  if 
the  servants'  acts  were  commanded  or  authorized  by  it.  And  it  is  held 
that  "the  authority  may  be  express  or  implied,  and  that  a  previous 
command  may  be  proved,  either  by  direct  evidence  or  by  any  legal 
evidence  which  will  satisfy  the  jury."  Welsh  v.  Cochran,  63  N.  Y. 
181,  184,  20  Am.  Rep.  519.  There  is  in  evidence  an  order  from  the 
defendant  to  its  servants  that  thejr  should  collect  $5.40  or  remove  the 
meter,  and  a  return  thereon  that  it  had  been  removed.  This  was  pro- 
duced by  the  defendant  on  the  trial,  and  therefore,  presumably,  it  had 
been  returned  to  it  by  its  servants.  Even  though  the  master  had 
^iven  no  explicit  directions  to  break  open  the  door  in  order  to  make 
the  removal,  a  master  may  be  held  liable  for  the  acts  of  a  servant  with- 
in the  general  scope  of  his  employment,  while  about  his  master's  busi- 
ness, even  though  the  act  be  "negligent,  wanton,  or  willful."  Grimes 
V.  Young,  51  App.  Div.  239,  64  N.  Y.  Supp.  859,  per  Willard  Bartlett, 
J.,  citing  Mott  v.  Consumers'  Ice  Co.,  73  N.  Y.  543;  Ochsenbein  v. 
Shapley,  85  N.  Y.  214;  Bums  v.  Glens  Falls  R.  R.  Co.,  4  App.  Div. 
426,  38  N.  Y.  Supp.  856;  Higgins  v.  Watervliet  Turnpike  Co.,  46  N. 
Y.  23,  7  Am.  Rep.  293 ;  Meehan  v.  Morewood,  52  Hun,  566,  5  N.  Y. 
Supp.  710,  affirmed  126  N.  Y.  667,  27  N.  E.  854.  Conceding  that  the 
transportation  corporation  law  (section  68,  c.  566,  p.  1 149,  Laws  1890) 
gave  to  the  defendant  the  right  of  entry,  yet  the  abuse  thereof  by  break- 
ing open  the  door  constituted  it  a  trespasser  ab  initio.  The  Six  Car- 
penters' Case,  8  Co.  1463;  Adams  v.  Rivers,  11  Barb.  390. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


CEBALLOS  et  al.  v.  MUNSON  S.  S.  LINE. 

(Snpreme  Court,  Appellate  DlTlslon,  Second  Department    April  16,  1904.) 

L  CoNTBACT— Pleading— Vabiance—Waiveb. 

Where  plaintiff  testified  without  objection  as  to  the  time  It  was  aRreed 
the  contract  sued  on  should  continue,  the  court  was  Justified  in  submit- 
ting to  the  Jury  whether  the  agreement  was  as  be  stated,  without  regard 
to  the  pleading  on  that  point 

2.  Sauk— Rkasonableness— Validitt. 

A  contract  whereby  each  party  agreed  to  pay  to  the  other  a  commission 
on  the  number  of  cattle  he  carried  to  Cuba  was  not  so  unreasonable  as  to 
be  nonenforceable. 

8.  Same— Novation— Evidence. 

Evidence  of  a  bill  of  sale  by  an  Individual  to  a  corporation  of  all  the 
business  of  a  steamship  line,  the  retention  of  the  chief  ownership  of  the 
business  by  the  individual,  accountings  rendered  by  the  corporation  under 
a  contrhct  by  the  individual  with  the  plaintiffs  with  reference  to  ship- 
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ping,  acceptance  by  them  of  payments  thereunder,  and  the  bringing  of 
a  suit  against  the  corporation  on  the  contract  justified  the  submission  to 
the  Jnry  of  the  question  whether  there  had  been  a  novation,  whereby  the 
corporation  became  liable  on  the  contract 

4.  8AKK — CORSIDEBATION. 

A  contract  to  substitute  a  third  party  for  one  of  the  parties  to  a  prior 
contract  is  supported  by  a  sufficient  consideration. 

5.  Samk— Restbaint  of  Tsade. 

A  contract  whereby  each  party  agreed  to  pay  to  the  other  certain  per- 
centages on  all  freights  earned  by  him  as  long  as  either  should  carry 
any  cattle  to  Cuba,  no  provision  being  made  a:s  to  maintaining  rates 
or  preventing  competition,  no  prices  being  fixed,  and  dealings  not  being 
confined  to  any  combination  of  persons,  was  not  in  violation  of  Act  July 
2,  1890.  c.  647,  2G  Stat.  209  [U.  S.  Comp.  St  1901,  p.  3200],  prohibiting 
contracts  in  restraint  of  trade. 

6.  Same— EviDESCB, 

In  an  action  on  a  contract  concerning  the  shipment  of  freight,  evidence 
held  insufficient  to  sustain  a  finding  that  the  contract  was  to  contlnne  as 
long  as  either  party  continued  to  carry  cattle  to  Cuba. 

Appeal  from  Special  Term,  Kings  Gjunty. 

Action  on  a  contract  by  Juan  M.  Ceballos  and  others  ^;ainst  the 
Munson  Steamship  Line.  From  a  judgment  of  nonsuit  (85  N.  Y, 
Supp.  530),  plaintiffs  appeal.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

John  Howard  Corwin,  for  appellants, 

Everett  P.  Wheeler,  for  respondent. 

JENKS,  J.  I  think  that  the  nonsuit  cannot  be  stistafned.  The 
learned  court,  by  consent  of  counsel,  submitted  to  the  jury  as  the  sec- 
ond question : 

"Was  the  agreement  made  between  the  plalntlfTs'  predecessor  and  the  de- 
fendant's predecessor,  in  October,  1897,  to  continue  so  long  as  Walter  D.  Man- 
sou  should  carry  cattle  to  Cuba?" 

The  learned  court,  without  objection,  charged  the  jury  that,  if  they 
answered  this  question  in  the  affirmative,  they  should  pass  to  the  fur- 
ther question  whether  the  defendant  took  over  the  contract  The  tes- 
timony of  Mr.  Rohl,  admitted  without  objection  as  to  variance,  justi- 
fied the  submission  of  this  question  to  the  jury.  It  is,  therefore,  not 
essential  that  we  should  discuss  the  terms  of  the  contract  as  pleaded 
in  the  light  of  its  alleged  uncertainty;  for  its  terminatiwi  was  fixed 
by  the  cessation  of  Mr.  Munson  to  carry  cattle  to  Cuba. 

It  cannot  be  urged  that  such  a  contract  was  so  absurd  or  so  unrea- 
sonable as  to  be  nonenforceable.  The  consideration  thereof  was  the 
mutual  agreement  to  pay  commissions,  based  on  percentages,  one  to 
the  other,  as  one  or  the  other  carried  cattle.  The  contemplated  and 
natural  effect  of  the  difference  in  the  percentages  was  to  throw  the 
carriage  to  Mr.  Munson's  steamship  Une,  and,  as  a  corollary,  Mr. 
Ceballos  ceased  from  such  carriage. 

The  question  as  to  whether  the  defendant  took  over  the  contract — 
whether  there  was  a  "novation,"  as  the  parties  term  it — ^was  for  the 
jury.    Professor  Ames  (6  Harvard  Law  Review,  184,  186)  says: 

T  4.  See  Novation,  vol.  37,  Cent  Dig.  i  8. 
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"The  difficulty  in  novation  cases  is,  therefore,  no  longer  one  of  law,  but  of 
fact" 

The  bill  of  sale  by  Mr.  Munson  to  the  defendant  corporation,  the  re- 
tention of  the  chief  ownership  of  that  business  by  Mr.  Munson,  the 
accountings  rendered  thereafter  to  the  plaintiffs  upon  the  basis  of  the 
agreement,  the  payments  thereon,  the  acceptance  of  the  same  by  the 
plaintiffs,  and  the  bringing  of  this  suit  (Osbom  v.  Osborn,  36  Mich. 
48)  justified  the  submission.  De  Witt  v.  Monjo,  46  App.  Div.  533, 
61  N.  Y.  Supp.  1046 J  Osbom  v.  Osbom,  supra;  Robbins  v.  Robin- 
son, 176  Pa.  341,  35  Atl.  337;  Mitrovich  v.  Fresno  Fruit,  etc.,  Co. 
123  Cal.  379,  55  Pac.  1064;  Regester  v.  Dodge,  61  How.  Prac.  107, 
citing  many  authorities;  Thompson  v.  Percival,  3  Nev.  &  M.  167; 
Mulgrew  v.  Cocharen,  96  Mich.  422,  $6  N.  W.  70;  Walker  v.  Wood, 
170  111.  463, 48  N.  E.  919;  Lynch  v.  Austin,  51  Wis.  287, 8  N.  W.  129; 
Shaw  V.  AlcGregory,  105  Mass.  96. 

If  the  contract  of  substitution  of  the  defendant  be  established,  then 
there  is  consideration.  Longworth,  J.,  in  Bacon  v.  Daniels,  37  Ohio 
St.  27'y,  says : 

*rrbe  existence  of  the  contract  being  established,  the  consideration  Is  aelf 
evident" 

See,  too,  Ryan  v.  Pistone,  89  Hun,  78,  35  N.  Y.  Supp.  81 ;  Kromer 
V.  Heim,  75  N.  Y.  574,  31  Am.  Rep.  491. 

I  think  that  the  contract  was  not  necessarily  in  violation  of  the 
United  States  statute  of  1890.  Act  July  2,  1890,  c.  647,  26  Stat.  209 
[U.  S.  Comp.  St.  1901,  p.  3200] .  As  testified  to  by  Mr.  Rohl,  Mr.  Mun- 
son agreed  to  pay  percentages  on  freights  earned  by  Mr.  Munson,  and 
Mr.  Ceballos  agreed  to  pay  Munson  one-half  of  such  percentages  on 
all  freights  earned  by  Ceballos  as  long  as  either  should  carry  any  cat- 
tle to  Cuba.  There  was  no  provision  as  to  maintaining  rates  or  as  to 
preventing  competition.  Prices  were  not  fixed,  dealings  were  not  con- 
fined to  a  combination  of  persons,  nothing  tended  towards  a  monopoly, 
and  therefore  I  think  the  parties  are  without  the  ban  of  the  law.  Les- 
lie V.  Lorillard,  no  N.  Y.  519,  534,  18  N.  E.  363,  i  L.  R.  A.  456; 
Brooklyn  El.  R.  R.  Co.  v.  B.,  B.  &  W.  E.  R.  R.  Co.,  23  App.  Div.  29, 
48  N.  Y.  Supp.  665. 

But  I  thidc  that  the  verdict  is  against  the  weight  of  evidence.  Mr. 
Rohl  alone  testified  that  the  agreement  was  to  continue  so  long  as 
cither  partj'  carried  freight  But  Mr.  Rohl  is  an  interested  witness, 
and  the  testimony  of  Mr.  Munson,  also  an  interested  witness,  is  that 
there  was  no  conversation  relative  to  the  duration  of  the  agreement. 
The  record,  however,  does  not  present  merely  the  testimony  of  Mr. 
Rohl  against  that  of  Mf.  Munson,  but  there  is  a  correspondence  in  evi- 
dence. The  vice  president  of  the  defendant  writes  to  the  plaintiffs 
that  they  are  forced  to  discontinue  the  payment  of  the  commissions 
after  a  certain  date.  Mr.  Ceballos  answers  that  he  noticed  by  that 
letter  that  the  long-standing  agreement  is  to  be  terminated  by  a  cer- 
tain date  named  in  the  Munson  letter,  expresses  the  possibility  of  their 
altering  their  minds,  asks  whether  they  consider  their  letter  of  termina- 
tion as  final,  and  trusts  that  they  may  find  some  means  of  continuance. 
Later  Mr.  Ceballos  writes  to  ask  whether  there  cannot  be  an  appoint- 
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ment  made  with  reference  to  the  cattle  business,  and  to  this  the  de- 
fendant answers  that  they  cannot  change  their  decision.  The  atti- 
tude of  the  plaintiffs  is  entirely  antagonistic  to  the  idea  that  tfie  defend- 
ant was  bound  by  a  definite  contract;  i.  e.,  one  which  they  could  not 
terminate  at  will  upon  fair  notice.  Under  all  of  the  circumstances,  I 
advise  the  submission  of  the  case  to  another  jury. 

The  judgment  of  nonsuit  should  be  reversed,  and  a  new  trial  be 
granted.    AH  concur. 


HAACK  T.  BROOKLtN  LABOR  LYCEUM  ASS'N  et  aL 

(Sapreme  Court,  Appellate  Division,  Second  Department    April  22,  1904.) 

L  NKoI-lOENcl^— Defective  Waix— Ihjubt  Fbom  Faix. 

Defendant  conducted  a  public  saloon,  access  to  which  was  over  an  alley 
on  its  property,  leading  from  the  street  At  the  side  of  the  alley,  on 
its  property,  stood  a  portion  of  a  wall  of  its  building,  destroyed  by  fire 
40  days  before,  which  bulged  out  so  as  to  indicate  It  was  dangerous  and 
lilcely  to  fall.  No  barriers  or  danger  signs  were  erected,  and  plaintiff, 
a  boy  12  years  old,  went  into  the  alley  a  few  feet  to  get  some  tidcets 
lying  on  the  ground,  when  the  wall  fell,  injuring  him.  Held,  that  he  wa« 
entitled  to  the  same  degree  of  protection  from  defendant  against  daniier 
as  he  would  bare  been  on  a  highway,  and  that  the  question  of  negli- 
gence was  for  the  jury. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Bruno  Haack,  an  infant,  by  Laura  A.  Haack,  his  guardian 
ad  litem,  against  the  Brooklyn  Labor  Lyceum  Association  and  others. 
From  a  judgment  on  dismissal  of  the  complaint  at  the  close  of  the 
evidence  on  both  sides,  plaintiff  appeals  as  against  defendant  associa- 
tion.   Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

James  C.  Cropsey  (F.  W.  Catlin,  on  the  briefj,  for  appellant. 
Edward  S.  Seidman  (Alfred  D.  Senftner,  on  the  brief),  for  re- 
spondents. 

WILLARD  BARTLETT,  J.  In  this  action  the  plaintiff,  who  at 
the  time  of  the  accident  was  under  12  years  of  age,  sought  to  recover 
against  the  Brooklyn  Labor  Lyceum  Association,  Joseph  Heilig,  and 
the  city  of  New  York,  damages  on  account  of  injuries  sustained  by 
him  in  consequence  of  the  fall  of  a  wall  of  a  building  belonging  to  the 
first-named  defendant,  which  had  been  partially  destroyed  by  fire.  The 
defendant  Joseph  Heilig  was  a  contractor  employed  by  the  owner  to 
take  down  and  remove  that  portion  of  the  building  which  remained 
after  the  fire.  The  complaint  charged  him  with  negligence  in  failing 
to  support  and  protect  the  walls  while  he  was  at  work,  and  alleged 
negligence  on  the  part  of  the  city  of  New  York  in  permitting  the  walls 
and  other  portions  of  the  building  to  remain  for  a  long  time  in  a  dan- 
gerous condition.  In  this  court,  however,  the  learned  counsel  for  the 
plaintiff  does  not  insist  upon  the  right  of  his  client  to  enforce  any 
liability  against  either  the  contractor  or  the  dty,  and  he  expressly 
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States  in  his  brief  that  this  appeal  is  prosecuted  only  against  the  Brook- 
lyn Labor  Lyceum  Association.  The  only  question  which  we  have  to 
consider,  therefore,  is  whether  the  plaintiff  upon  the  trial  made  out  a 
case  which  entitled  him  to  go  to  the  jury  as  against  the  owner  of  the 
building  by  the  fall  of  which  he  was  injured. 

The  structure  which  was  burned  was  known  as  the  "Lyceum  Build- 
ing." It  was  situated  on  Willoughby  avenue,  between  Charles  Place 
and  Evergreen  avenue,  in  the  borough  of  Brooklyn.  Upon  a  lot  im- 
mediately adjoining  this  building  in  the  rear,  65  feet  from  the  street, 
was  another  structure,  known  as  the  "Gymnasium  Building."  On  De- 
cember 20,  1900,  the  Lyceum  building  was  practically  destroyed  by 
fire,  but  after  the  fire  a  portion  of  the  east  wall,  two  or  three  stories 
high,  remained  standing,  which  bulged  out  over  the  lot  in  such  a  man- 
ner as  to  indicate  that  it  was  dangerous  and  likely  to  fall.  It  remained 
in  this  condition  from  the  date  of  the  fire  until  the  30th  day  of  Jan- 
uary, 1901,  when  the  accident  occurred.  A  liquor  saloon  was  main- 
tained by  the  association  in  the  Lyceimi  building  prior  to  the  fire.  After 
the  fire,  according  to  the  testimony  of  the  manager  of  the  corpora- 
tion, the  Brooklyn  Labor  Lyceiun  Association  "ran  the  saloon"  in  the 
Gyumasium  building  under  the  same  license.  "We  got  going,"  says 
the  witness,  "as  soon  as  we  could  after  the  fire.  That  was  a  public 
saloon.  Anybody  could  come  in  and  get  a  drink  that  paid  for  it." 
This  saloon  was  not  accessible  directly  from  the  street,  but  access  there- 
to was  obtained  by  passing  through  an  alleyway  wholly  Upon  the  prop- 
erty of  the  association.  The  wall  which  fell  stood  on  the  side  of  tins 
alleyway.  There  were  no  barriers  there  at  the  time  of  the  accident, 
and  no  danger  signs  until  afterward. 

The  plaintiff,  while  passing  along  Willoughby  avenue,  in  the  vicinity, 
on  his  return  from  an  errand  upon  which  he  had  been  sent  by  his  moth- 
er, had  his  attention  attracted  to  the  alleyway  by  seeing  some  boys  there 
who  were  picking  up  tickets  on  the  ground.  He  ascertained  from 
them  what  they  were  doing,  and  then  went  into  the  alley  himself  tc^ 
pick  up  some  of  the  tickets,  and  while  there  was  struck  and  injured 
by  the  falling  of  the  wall.  According  to  his  narrative  of  the  occur- 
rence, he  saw  no  sign  of  any  danger ;  no  one  ordered  him  out ;  he  had 
been  in  the  alley  only  two  or  three  minutes  when  the  wall  fell  upon 
him ; .  and  the  place  of  the  accident  was  only  about  15  feet  from  the 
public  street. 

It  is  sufficiently  evident  from  the  proof  in  regard  to  the  maintenance 
of  the  saloon  by  the  respondent  in  the  Gymnasium  building  that  the 
association  held  out  an  invitation  to  the  public  to  make  use  of  the  al- 
leyway for  the  purpose  of  access  to  the  saloon.  Although  the  alley 
was  a  private  property  of  the  association,  its  use  by  the  owner  was  such 
as  to  indicate  to  the  public  generally,  including  the  plaintiff,  that  it 
was  a  place  which  they  might  enter  or  pass  through  for  any  lawful 
purpose  without  becoming  trespassers.  This  being  the  situation,  what 
was  the  obligation  of  the  owner  of  the  premises  in  reference  to  protect- 
ing such  persons  entering  the  alley  from  injury  by  reason  of  the  dan- 
gerous wall  standing  thereon?  It  has  been  held  that  a  building  adjoin- 
ing a  highway,  which  is  in  such  a  condition  as  to  endanger  the  safety 
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of  persons  passing  along  it,  is  a  nuisance.  Vincett  v.  Cook,  4  Hun,  3 18. 
"The  law  casts  upon  the  owners  of  buildings  so  situated,"  said  Gilbert, 
J.,  in  the  case  cited,  "the  duty  of  preventing  their  being  or  becoming 
dangerous  to  persons  lawfully  passing  along  the  highway.  Failure 
in  such  duty,  and  resulting  damage,  furnish  prima  facie  evidence  of 
negligence  by  the  maxim  res  ipsa  loquitur."  Although  this  alley  was 
not  a  highway,  it  was,  it  seems  to  me,  a  place  where  any  lawful  visitor 
was  entitled  to  the  same  degree  of  protection  as  he  would  have  been 
upon  a  highway  against  injury  frc»n  dangerous  buildings  adjacent 
thereto.  The  owner  and  occupant  of  premises  on  which  there  is  an 
open  way  between  a  public  street  and  a  public  saloon  on  such  prem- 
ises, to  which  all  are  invited,  owes  the  duty  to  any  person  lawfully 
coming  upon  said  premises,  along  such  open  way,  to  take  reasonable 
care  to  prevent  such  person  from  being  injured  by  a  dangerous  struc- 
ture standing  thereon  and  liable  to  fall.  Such  seems  to  me  to  be  the 
reasonable  rule  deducible  from  the  general  principles  of  the  law  of 
negligence  as  applicable  to  the  owners  of  real  property.  Where  the 
life  of  a  building  has  been  destroyed  by  fire,  and  the  walls  are  no  longer 
used  in  supporting  it,  but  such  wall  constitutes  merely  a  part  of  the 
ruins  of  the  building,  to  maintain  it  after  the  expiration  of  a  reasonable 
time  for  investigation  and  for  its  removal,  is  not  a  reasonable  and 
proper  use  of  one's  property.  Ainsworth  v.  Lakin,  180  Mass.  397,  62 
N.  E.  746,  57  L.  R.  A.  132,  91  Am.  St.  Rep.  314.  A  failure  to  remove 
a  wall  of  this  character  on  the  part  of  its  owner  is  still  less  reasonable 
or  proper  when  its  dangerous  condition  is  known  or  ought  to  be  known 
to  the  owner,  unless  he  takes  reasonable  precautions  to  give  warning 
of  the  existence  of  the  danger  to  persons  coming  into  the  vicinity  at 
his  invitation,  express  or  implied. 

I  think  there  was  enough  to  go  to  the  jury  on  the  question  whether 
the  respondent  association  discharged  the  duty  of  care  which  it  owed 
the  plaintiff,  and  that  it  was  error  to  dismiss  the  complaint  as  against 
this  defendant  It  does  not  seem  to  me  that  the  case  of  Walsh  v.  Fitch- 
burg  R.  R.  Co.,  145  N.  Y.  301,  39  N.  E.  1068,  27  L.  R.  A.  724,  45  Am. 
St  Rep.  615,  which  was  a  turntable  case,  is  an  authority  against  the 
plaintiif 's  position,  for  even  there  it  was  held  that  the  defendant  owed 
the  injured  lad  the  duty  to  abstain  from  injuring  him  by  failing  to 
exercise  reasonable  care.  The  Court  of  Appeals  merely  denied  that 
the  railroad  company  owed  the  plaintiff  the  duty  of  active  vigilance 
to  see  that  he  was  not  injured  while  upon  its  land.  There  is  no  sug- 
gestion in  the  present  case  that  the  respondent  was  bound  to  be  actively 
vigilant  to  protect  the  plaintiff,  but  the  claim  is  that  it  failed  to  exercise 
reasonable  care  in  that  regard;  and  I  think  there  is  proof  in  the  rec- 
ord upon  which  the  jury  might  have  found  such  to  be  the  fact,  although, 
of  course,  they  were  not  bound  to  do  so.  Neither  does  the  case  of 
Engel  v.  Eureka  Club,  137  N.  Y.  100,  32  N.  E.  1052,  33  y^m.  St  Rep. 
692,  lay  down  any  rule  of  law  the  application  of  which  would  exonerate 
this  respondent  from  liability.  There  the  owner  of  a  building  entered 
into  a  contract  with  a  competent  builder  to  take  down  a  wall,  and, 
in  consequence  of  negligence  on  the  part  of  the  contractor  in  taking 
down  the  wall,  it  fell  and  killed  the  plaintiff's  intestate.    Under  these 
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drctunstances,  the  court  held  that  the  contractor,  and  not  the  owner, 
was  liable.  In  the  case  at  bar,  however,  the  accident  was  not  attributar 
ble  in  any  manner  to  the  action  of  Heilig,  the  contractor,  in  dealing  with 
the  burned  building,  for  he  himself  testified  that  he  was  not  pulling 
down  that  wall  when  the  accident  happened,  and  had  not  started  to 

full  it  down,  and  had  not  touched  it  or  done  any  work  at  all  upon  it. 
f  the  foregoing  views  are  correct,  they  require  a  reversal  of  the  judg- 
ment 

Judgment  reversed  and  new  trial  granted;   costs  to  abide  the  event    All 
coucur. 


In  re  CTTLLINAN,  State  Excise  Com'r. 

(Supreme  Conrt  Appellate  DlvislcHi,  Second  Department    April  22, 1904.) 

1.  Intoxicating  LiquoBS— Revocation  of  GEBxiTioATEi— Pbactici— Refebencb. 
Liqnor  Tax  Law,  S  28,  subd.  2  (Laws  1896,  p.  69,  c.  112),  as  amended 
by  Laws  1903,  p.  1126,  c.  486,  provides  that  on  the  presentation  of  a  peti- 
tion for  the  revocation  of  a  liquor  tax  cerUflcate,  the  court  shall  grant 
an  order  requiring  the  holder  to  show  cause,  and  that  on  the  return  day 
the  court  shall  grant  an  order  revoking  the  certificate,  unless  the  holder 
thereof  shall  present  an  answer  denying  every  violation  of  the  law  al- 
leged in  the  petition.  In  which  event  the  court  may  appoint  a  referee  to 
take  proofs.  Code  Civ.  Proc.  {  1015,  provides  that  the  court  may  on  its 
own  motion  direct  a  reference,  where  it  is  necessary  for  the  information 
of  the  court  Held  that  in  view  of  section  1015,  and  the  inherent  power 
of  the  court  on  the  return  day  of  an  order  to  show  cause  why  a  liquor 
tax  certificate  should  not  be  revoked  the  court  has  authority  to  order  a 
reference,  although  the  respondent  fails  to  appear. 
Jenks,  X,  dissenting. 

Appeal  from  Special  Term,  Kings  Ck>unty. 

Petition  of  Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise, 
for  an  order  revoking  and  canceling  the  liquor  tax  certificate  of  Emma 
L.  Watson.  From  an  order  denying  a  motion  to  revcke  an  order  of 
reference,  and  irom  a  final  order  of  cancellation  and  revocation,  the 
certificate  holder  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTI^ETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Alexander  H.  (Jeismar,  for  appellant 
Herbert  H.  Kellogg,  for  respondent 

HOOKER,  J.  This  is  an  appeal  by  the  certificate  holder,  Emma 
L.  Wat5on,  from  an  order  denying  a  motion  to  vacate  and  set  aside 
an  order  of  reference  granted  in  the  proceeding  upon  the  return  of  the 
order  to  show  cause,  made  upon  the  presentation  of  a  verified  petition 
of  the  Commissioner  of  Excise,  demanding  a. revocation  of  appellant's 
liquor  tax  certificate.  The  petitioner  alleged  that  he  was  the  duly 
appointed,  qualified,  and  acting  State  Commissioner  of  Excise,  and, 
upon  information  and  belief,  that  on  the  30th  day  of  April,  1903,  there 
was  presented  to  the  proper  deputy  commissioner  of  excise  a  verified 
application  of  the  appellant  for  a  liquor  tax  certificate,  upon  which 
was  issued  to  her  certificate  No.  10,375,  permitting  her  to  traffic  in 
87  N.Y.S.— «2 
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liquors  at  the  place  therein  designated.  The  petitioner  further  al- 
leged, upon  information  and  belief,  that  on  Sunday,  the  2d  day  of 
August,  1903,  the  appellant,  personally,  and  by  her  agents,  servants, 
bartenders,  and  persons  in  charge  of  the  premises  at  the  place  des- 
ignated in  the  certificate,  wrongfully  and  unlawfully  committed  several 
distinct  violations  of  the  liquor  tax  law,  in  illegally  selling  intoxicating 
liquors,  and  further  alleged,  upon  information  and  belief,  that  there 
were  two  separate  violations  of  the  statute  on  Sunday,  August  9,  1903. 
The  petition  also  showed  the  source  of  the  petitioner's  information  and 
the  grounds  of  his  belief  as  to  the  matters  therein  alleged  upon  in- 
formation and  belief  to  be  the  public  records  in  the  office  of  the  State 
Commissioner  of  Excise  and  his  special  deputy,  and  the  affidavits  of 
llalsey  and  Rogers,  attached  to  the  petition,  and  made  a  part  thereof, 
as  if  fully  set  forth  therein.  The  record  contains  the  affidavits  of 
Halsey  and  Rogers,  wherein  the  affiants  swore,  upon  their  positive 
knowledge,  to  the  offenses  mentioned  in  the  petition.  Upon  the  presen- 
tation of  the  latter,  one  of  the  justices  of  the  Supreme  Court  made  an 
order  requiring  the  appellant  to  show  cause  why  her  liquor  tax  cer- 
tificate should  not  be  revoked  and  canceled.  Upon  the  return  of  that 
order,  no  appearance  was  made  on  behalf  of  the  certificate  holder; 
and  upon  her  default  and  the  motion  of  the  petitioner  the  Special  Term 
ordered  that  the  matter  be  referred  to  a  referee  to  take  proof  in  ref- 
erence to  the  allegations  in  the  petition,  and  report  the  evidence  to 
the  court,  without  opinion,  with  all  convenient  speed,  and  directed 
that  any  party  to  the  proceeding  might  bring  the  same  to  a  hearing 
before  the  referee  by  notice  to  the  opposite  party.  Upon  the  initiative 
of  the  State  Commissioner  of  Excise,  proof  was  taken  before  the 
referee,  which  is  not  printed  in  this  record.  It  is,  however,  stipulated 
between  the  parties  that  the  evidence  so  taken  before  the  referee 
was  sufficient  to  justify  the  order  of  revocation  entered  thereupon. 
Pending  the  hearing  before  the  referee  the  appellant  appeared  specially 
in  the  proceeding  for  the  purpose  of  moving  to  set  aside  the  order  of 
reference  granted  on  the  14th  day  of  Setember,  1903,  and  thereafter, 
ujwn  papers  showing  the  status  of  the  proceeding,  moved  to  set  aside 
the  reference  on  the  ground  that,  pursuant  to  the  provisions  of  sub- 
division 2  of  section  28  of  the  liquor  tax  law  (chapter  1 12,  p.  69,  Laws 
1896,  as  amended  by  chapter  486.  p.  1125,  Laws  1903),  the  Special 
Term  of  the  Supreme  Court  was  without  power  or  justification  to  make 
an  order  of  reference  where  the  certificate  holder  did  not  appear  upon 
the  return  of  the  order  to  show  cause,  and  claimed  that  the  prc^r 
procedure  was  for  the  court  to  have  made  a  summary  order,  upon  her 
default,  forfeiting,  revoking,  and  canceling  the  liquor  tax  certificate 
as  a  final  order  in  the  proceedings.  On  the  i6th  day  of  October,  1903, 
an  order  was  entered  denying  the  motion  to  set  aside  and  revoke  the  or- 
der of  reference,  and  from  the  order  of  October  16,  1903,  and  from  the 
final  order  of  cancellation  and  revocation,  the  certificate  holder  has 
appealed  to  this  court. 

Although  the  appellant  did  not  appear  on  the  motion  which  resulted 
in  the  final  order,  the  ccwnmissioner  expressly  waives  the  question  of 
her  right  to  appeal  from  the  final  order.  On  the  28th  day  of  October, 
1903,  the  referee,  having  been  attended  by  the  attorney  for  the  Corn- 
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missioner  of  Excise  and  having  taken  proof,  made  his  report.  Later 
at  Special  Term,  no  one  appearing  on  behalf  of  the  appellant,  and 
upon  her  default,  and  upon  the  reading  and  filing  of  all  the  papers, 
and  the  report  of  the  referee,  and  the  evidence  annexed  thereto,  an 
order  was  entered  revoking  and  canceling  the  certificate. 

Subdivision  2  of  section  28  of  the  liquor  tax  law  as  amended,  supra, 
after  providing  for  what  offenses  a  liquor  tax  certificate  may  be  re- 
voked, and  permitting  a  revocation  to  be  accomplished  in  proceedings 
had  at  Special  Term,  instituted  by  a  proper  petitioner,  goes  on  to  say : 

"Upon  tbe  presentation  of  the  petition  and  Bucta  consent  wheneTer  neces- 
sary, the  justice,  Judge  or  court  shall  grant  an  order  requiring  the  holder  of 
such  certificate  to  show  cause  before  him,  or  before  a  Special  Term  of  the 
Supreme  Court  of  the  judicial  district,  on  a  day  specified  therein,  not  more 
than  ten  days  after  the  granting  thereof,  why  an  order  revoking  and  cancelling 
such  liquor  tax  certificate  should  not  be' granted;  and  said  order  shall  also 
contain  an  injunction  restraining  the  said  certificate  holder  from  transferring 
or  surrendering  said  certificate  for  rebate,  except  as  la  hereinafter  provided, 
until  the  final  determination  of  the  proceeding.  A  copy  of  such  petition  and 
order  shall  be  served  upon  the  holder  of  such  certificate,  and  the  officer  Issuing 
the  same,  or  his  successor  In  office,  and  upon  the  State  Commissioner  of  Ex- 
cise, In  the  manner  directed  by  such  order,  not  less  than  five  days  before  the 
return  day  thereof.  On  the  day  specified  in  such  order,  the  Justice,  Judge  or 
court  l>efore  whom  the  same  Is  returnable  shall  grant  such  order  revoking  and 
cancelling  the  said  liquor  tax  certificate,  unless  the  holder  of  said  liquor  tax 
certificate  shall  present  and  file  an  answer  to  said  petition,  which  answer 
denies  each  and  every  violation  of  the  liquor  tax  law  alleged  in  the  petition, 
and  raises  an  Issue  as  to  any  of  the  facts  material  to  the  granting  of  such 
order,  In  which  event  the  said  Justice,  Judge  or  court  shall  hear  the  proofs 
of  the  parties  and  may,  if  deemed  necessary  or  proper,  take  testimony  In  re- 
lation to  the  allegations  of  the  petition  or  answer,  or  appoint  a  referee  to 
take  proofs  in  relation  thereto,  and  report  the  evidence  to  such  justice,  judge 
or  court,  without  opinion." 

The  balance  of  subdivision  2  of  section  28  is  devoted  to  provisions 
which  do  not  seem  to  be  germane  to  the  questions  involved  upon  this 
appeal. 

The  exact  question  and  the  only  one  which  is  presented  for  our  con- 
sideration by  the  record  before  us  is  as  to  the  power  of  the  court  at 
Special  Term,  upon  the  nonappearance  of  the  certificate  holder  on  the 
return  of  the  order  to  show  cause,  based  upon  the  original  petition, 
to  order  a  reference  to  take  proof  and  report  without  opinion ;  it  being 
contended  h^  the  appellant  that  such  an  order  is  void,  and  that  the  only 
course  open  to  the  Special  Term  under  such  circumstances  is  defined 
in  the  statute  we  have  quoted,  and  is  to  make  a  summary  order  re- 
voking and  canceling  the  certificate. 

The  Commissioner  of  Excise  defends  the  order  appealed  from  on 
the  ground  that  the  subdivision  of  the  section  is  not  to  be  construed 
as  mandatory  to  the  extent  of  depriving  the  court  of  its  inherent  power 
to  order  a  reference  upon  motion,  or  upon  a  hearing  in  a  proceed- 
ing of  this  general  character,  to  obtain  further  advice  in  relation  to 
the  facts  set  forth  in  the  moving  papers ;  and  in  this  view  we  are  im- 
pelled to  concur.  The  procedure  in  Matter  of  Cullinan  (Neus  Cer- 
tificate) 41  Misc.  Rep.  392, 84  N.  Y.  Supp.  1075,  was  similar  to  that  em- 
ployed in  this  case  upon  the  return  of  the  order  to  show  cause.  The 
certificate  holder  being  in  default,  the  court  at  Special  Term  ordered 
a  reference  to  take  proof,  and  directed  that  a  motion  for  a  final  order 
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come  on  to  be  heard  thereafter  upon  notice.  Upon  appeal  to  the  Appel- 
late Division  in  the  First  Department,  the  order  was  af&rmed  without 
opinion.  ^  85  N.  Y.  Supp.  1 129.  The  affirmance  being  without  opinion, 
we  are  riot  advised  whether  the  exact  question  raised  by  the  appeal 
here  was  argued  or  passed  upon  by  that  court,  but  the  sustaining  of  the 
order  made  in  the  Neus  Case,  supra,  seems  to  indicate  that  the  Appel- 
late Division  in  that  department  holds  the  view  that  the  language  of 
the  subdivision  under  review  is  insufficient  to  deprive  the  court  of 
its  inherent  power  to  prder  a  reference.  It  has  been  the  practice  of  the 
Supreme  Court  to  direct  a  reference  for  the  purpose  of  taking  evidence 
to  aid  it  in  disposing  of  motions  and  special  proceedings  for  many 
years.  One  of  the  earliest  cases  upon  this  subject  is  that  of  Dwight  v. 
St.  John,  25  N.  Y.  203,  in  which  it  was  held  that,  outside  the  provi- 
sions of  the  Code  of  Procedure,  .the  court  always  had  the  right  to  refer 
to  take  proofs  upon  matters  upon  which  it  desired  fuller  information, 
before  proceeding.  In  Matter  of  Bohm,  4  Hun,  558  (a  proceeding  to 
vacate  an  assessment),  in  People  ex  rel.  Del  Mar  v.  St.  Louis,  etc.,  Ry. 
Co.,  44  Hun,  552  (a  mandamus  proceeding),  and  in  Martin  v.  Hodges, 
45  Hun,  38  (a  motion  to  open  a  default),  similar  procedure  was  indulged, 
and  it  was  held  that  this  power  was  inherent  in  the  court  Section 
1015  of  the  Code  of  Civil  Procedure,  which  incorporates  the  provision 
of  subdivision  3  of  section  271  of  the  Code  of  Procedure,  is  broad  in 
its  terms,  confirms  the  inherent  power  in  the  court,  and  endows  it  with 
statutory  authority.    That  section  reads  as  follows : 

"Tbe  court  may  likewise,  of  Its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  reference  to  take  an  ac- 
count, and  report  to  the  court  thereon,  either  with  or  without  the  testimony, 
*    *    *    or  where  it  la  necessary  to  do  so,  for  tbe  information  of  the  court" 

In  view  of  the  ancient  practice  of  the  court  to  order  references  when 
deemed  necessary,  the  inherent  power  to  do  so,  which  it  has  been  fre- 
quently held  it  possessed,  and  tiie  broad  and  comprehensive  terms  of 
section  1015  of  the  Code  of  Civil  Procedure,  we  are  unable  to  say  that 
the  Legislature  intended,  in  the  enactment  of  subdivision  2  of  section 
28  of  the  liquor  tax  law,  to  deprive  the  court,  in  proceedings  of  this 
character,  of  the  power  it  has  always  possessed  in  motions  and  other 
similar  proceedings.  It  is  true  that  the  language  of  the  section  seems 
to  indicate  that  the  justice,  court,  or  judge  before  wh^m  the  order 
to  show  cause  is  returnable  shall  make  an  order  revoking  and  canceling 
a  certificate,  unless  its  holder  presents  an  answer  which  raises  a  ma- 
terial issue.  This  language  is  not  so  far  mandatory  as  to  deprive  the 
court  of  the  privilege  of  taking  proof,  either  itself  or  by  reference, 
of  the  facts  alleged  in  the  petition ;  nor  is  the  language  framed  with  the 
intent  of  curtailing  the  power  to  refen  An  enactment  of  the  L^sla- 
ture  will  not  be  construed  as  modifying  the  time-honored  customs  and 
powers  of  the  court,  in  the  absence  of  explicit  provision  to  that  eflfect 
therein. 

The  court  was  not  without  jurisdiction  in  granting  the  order  of  refer- 
ence, or  in  making  the  order  revoking  and  canceling  the  certificate 
upon  the  coming  in  of  the  referee's  report;  and  the  orders  appealed 
from  should  therefore  be  affirmed,  with  costs.  All  concur,  except 
JENKS,  J.,  who  dissents. 
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GAINES  T.  FIDELITY  ft  CASUALTY  CO.  OP  NEW  YORK. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    April  22, 1904.) 

1.  Insurarcx— Bbkach  or  Wabbai«tt— Falbk  Rkpbbsirtation  or  Mabbiaob— 
Effect. 

An  accident  policy  insuring  deceased  on  certain  money  considerations, 
and 'on  consideration  "ot  the  statements  In  the  schedule  hereinafter  con- 
tained, which  statements  the  assured  makes  on  the  acceptance  of  this 
policy  and  warrants  to  be  true,"  one  of  the  statements  in  which  schedule 
was  that  the  policy,  in  case  of  death,  should  be  payable  to  assured's  wife, 
was  forfeited,  and  the  beneficiary  could  not  recover  thereon,  where  as- 
sured had  no  wife,  and  the  woman  designated  as  his  wife  was  in  fact  his 
paramour. 

Appeal  from  Special  Term,  Kings  County. 
•   Action  by  Lottie  Gaines  against  the  Fidelity  &  Casualty  Company 
of  New  York.     From  a  judgment  for  plaintiflF,  and  from  an  order  de- 
nying a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Charles  C.  Nadal  (W.  D.  Stiger,  on  the  brief),  for  appellant 
W.  C.  Beecher  (Alfred  C.  Cowan,  on  the  brief),  for  respondent 

HOOKER,  J.  Defendant  appeals  from  a  judgment  in  favor  of  the 
plaintiff  for  the  principal  sum  of  an  accident  policy  issued  by  the  de- 
fendant, and  from  an  order  denying  defendant's  motion  for  a  new  trial. 
The  complaint  alleges  that  the  defendant  issued  its  policy  of  insurance 
to  Ulysses  Gaines,  which  provided  that  the  principal  sum  should  be 
payable  in  case  of  his  death  to  Lottie  Gaines,  whom  he  described  in 
the  schedule  of  warranties  made  by  him  at  the  time  the  policy  was  is- 
sued, and  which  appears  to  be  a  part  of  the  policy  itself,  as  his  wife. 
The  answer  admits  the  issuance  of  the  policy  of  insurance,  and  no 
question  was  raised  upon  the  trial  as  to  the  sufficiency  of  the  proofs 
of  death.  For  a  separate  defense,  the  defendant  alleges  that  prior  to 
the  issuing  of  the  policy,  and  also  by  its  terms  and  provisions,  the  as- 
sured represented  to  the  defendant  that  he  was  a  married  man,  and  had 
a  wife  then  living,  named  Lottie  Gaines,  to  whom  the  policy  should 
be  made  payable;  that  these  statements  he  warranted  to  be  true,  and 
that  the  policy  of  insurance  was  issued  on  the  consideration  and  faith 
of  those  warranties;  tliat  the  statements  were  false  and  untrue,  ber 
cause  the  assured  was  not  then  married,  and  the  said  Lottie  Gaines  was 
not  his  wife — ^and  asserts  the  conclusion  that  there  was  a  breach  of  said 
warranties,  and  the  policy  of  insurance  was,  and  therefore  is,  void. 
For  a  further  separate  defense,  the  defendant  alleges  that  by  the  terms 
of  the  policy  of  insurance  it  was  stipulated  that  the  policy  should  not 
cover  any  injury,  fatal  or  otherwise,  resulting  from  dueling  or  fighting, 
and  that  the  assured  died  from  injuries  resulting  from  fighting.  It 
alleged  still  another  separate  defense,  to  the  effect  that  it  was  provided 
in  the  policy  that  in  case  the  assured  should  suffer  injuries,  fatal  or 
otherwise,  intentionally  inflicted  by  himself  or  by  any  other  person,  the 
liability  of  the  defendant  should  be  limited  to  tht  amount  of  the  ore- 
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mium,  and  no  more,  which  was  $i6,  and  that  the  insured  came  to  his 
death  by  a  gunshot  wound  intentionally  inflicted  by  another  person. 

It  developed  from  the  evidence  that  the  assured  was  shot  and  in- 
stantly killed  by  one  Connors.  The  witness  Jackson  was  the  only 
person  present  at  the  shooting.  The  court  submitted  to  the  jury  the 
questions  whether  the  assured  died  from  the  injuries  which  resulted 
from  fighting,  and  also  whether  the  injuries  which  caused  hjs  death 
were  intentionally  inflicted  by  Connors.  The  evidence  upon  these  is- 
sues adduced  by  the  plaintiff  was,  in  our  opinion,  sufficient  to  present 
a  question  of  fact  for  the  jury ;  and  from  that  evidence  that  body  might 
well  have  found  as  a  fact  that  the  assured  was  not  engaged  in  fighting 
at  the  time  he  received  the  injuries  from  which  he  (Sed,  and  likewise 
that  Connors  did  not  intentionally  inflict  upon  the  assured  the  injuries 
which  resulted  fatally. 

At  the  close  of  plaintiff's  case  and  again  at  the  close  of  all  the  evi- 
dence, the  defendant  moved  to  dismiss  the  complaint  upon  the  ground 
that  there  had  been  a  breach  of  warrant,  in  that  the  assured  had  war- 
ranted that  Lottie  Gaines,  the  beneficiary  named  in  the  policy,  was  his 
wife,  and  that  it  appeared  upon  the  trial  that  she  had  not  borne,  and 
did  not  at  the  time  of  his  death  bear,  that  relation  to  him.  The  mo- 
tion was  also  based  on  othi^r  grounds,  and  in  denying  it  the  court  said  : 
"On  the  breach  of  warranty,  there  is  no  question  that  this  case  is  fairly 
covered  by  the  Story  Case,  95  N.  Y.  474.  There  is  no  doubt  about 
that." 

The  refusal  to  grant  this  motion  constitutes  error  for  which  the  judg- 
ment and  order  must  be  reversed.  It  was  undisputed  that  some  twenty 
years  ago  the  plaintiff,  the  beneficiary  named  in  the  policy,  was  married 
to  one  Tazewell,  in  the  state  of  Virginia,  and  that  no  divorce  has  ever 
been  granted  in  favor  of  either  the  plaintiff  or  Tazewell.  For  about 
nine  years  prior  to  his  death,  the  assured  had  been  living  with  the 
plaintiff  in  tfie  borough  of  Manhattan,  had  paid  the  rent  of  the  prem- 
ises where  they  resided,  and  had  supported  himself  and  her,  and  a 
daughter  of  plaintiff  by  Tazewell.  Ehiring  that  nine  years  she  bore 
to  the  assured  two  children,  both  of  whom  died  in  infancy.  No  serious 
effort  was  made  upon  the  trial  to  show  that  the  relation  of  husband 
and  wife  existed  between  the  plaintiff  and  the  assured  as  a  result  of  a 
civil  contract  without  ceremony.  The  only  evidence  upon  that  branch 
of  the  case  was  that  Ulysses  Gaines  supported  the  family,  and  had 
introduced  the  plaintiff  as  his  wife.  The  record  is  barren  of  any  evi- 
dence to  show  that  any  agreement  in  praesenti  to  assume  the  marital  re- 
lations had  ever  been  entered  into,  and  is  likewise  wanting  in  evidence 
that  at  the  time  the  deceased  and  plaintiff  commenced  their  cohabitation 
she  had  not  heard  from  or  concerning  Tazewell  for  a  period  of  five 
years,  and  did  not  know  of  his  whereabouts,  or  supposed  him  dead. 
The  record  therefore  presents  a  situation  where  husband  and  wife  had 
separated,  and  the  wife  was  living  in  open  and  notorious  adultery  with 
the  assured;  and  the  question  is  fairly  presented  whether  the  rep- 
resentation made  by  the  assured  at  the  time  the  policy  was  written, 
that  Lottie  Gaines  was  his  wife,  was  such  a  warranty  as,  if  false,  was 
sufficient  to  render  the  policy  of  insurance  void. 
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The  contract  upon  which  the  action  is  based  provides  that  the  defend- 
ant, upon  certain  money  considerations,  and  upon  the  consideration  "of 
the  statements  in  the  Schedule  hereinafter  contained,  which  statements 
the  Assured'  makes  on  the  acceptance  of  this  Policy  and  wacrants  to 
be  true,"  insured  the  deceased,  etc.  Annexed  to  the  policy  is  a  "Sched- 
ule of  Warranties"  purporting  to  be  made  by  the  assured.  Among 
the  statements  there  made  by  him  are  his  age,  height,  weight,  color, 
residence,  employment,  duties  of  his  occupation,  income,  habits,  and 
health,  as  well  as  the  statement  involved  in  this  discussion,  which  reads 
as  follows:  "Policy  to  be  payable  in  case  of  death  to  Lottie  Gaines, 
relationship  wife."  We  think  it  established,  as  matter  of  law,  from 
the  evidence  presented  in  this  record,  that  neither  at  the  time  of  the 
issuance  of  the  policy,  nor  at  the  time  of  his  death,  was  Lottie  Gaines, 
the  plaintiff,  the  wife  of  the  assured ;  and  no  circumstances  exist  which 
permit  us  to  say  that  she  bore  such  relationship  to  him  as  would  nullify 
the  effect  of  his  warranties  that  she  was  his  wife. 

Whether  a  warranty  or  representation  contained  in  an  application  for 
accident  insurance,  or  where  made  a  part  of  the  contract,  that  the  ben- 
eficiary is  the  wife  of  the  assured,  is  such  a  warranty  as  will  work  a 
forfeiture  of  the  contract,  does  not  seem  to  have  been  the  subject  of 
any  reported  judicial  determination  in  this  state.  It  is  said  in  May  on 
Insurance  (section  305)  that: 

"In  the  superior  court  at  Buffalo  It  was  held,  where  the  statements  were 
warranties,  that  a  represeutntlou  that  the  person  for  whose  benefit  the  policy 
was  taken  out  was  the  wife  of  the  applicant,  when  In  fact  she  was  not,  was 
untrue,  and  worked  a  forfeiture." 

It  is  doubtless  this  same  case  which  Bliss  refers  to  in  his  work  on 
Life  Insurance  (section  120),  where  he  says : 

"In  an  unreported  case  the  superior  court  of  the  city  of  Buffalo  held  a 
policy  forfeited  where,  In  the  application,  the  statements  In  which  were  made 
warranties,  it  was  stated  that  the  asi^ured  was  the  wife  of  the  insured,  and  the 
Jury  found  that  such  was  not  the  fact" 

It  is  fair  to  assume  that  the  defendant,  and  accident  insurance  com- 
panies generally  who  ask  for  representations  as  to  the  relationship  of 
the  proposed  beneficiaries,  and  require  that  such  representations  shall 
be  warranties  of  the  assured,  do  this  for  the  purpose  of  ascertaining  the 
manner  of  life,  the  environments  and  habits,  of  such  as  apply  for.  in- 
surance, that  they  may  reject  the  applications  of  those  they  may  deem 
undesirable  risks,  employing  the  judgment  and  experience  of  their 
officers  and  managers  upon  the  question  of  the  desirability  to  insure 
those  persons  whose  answers  disclose  certain  peculiarities  of  character 
and  manner  of  life,  as  well  as  those  where  unusual  conditions  of  health 
or  financial  status  are  revealed. 

This  question  was  discussed  in  Travelers'  Insurance  Co.  v.  Lampkin 
<Colo.  App.)  38  Pac.  335,  in  which  the  Colorado  court  adopted  much 
the  same  view  that  we  hold  in  respect  to  the  effect  of  the  warranty. 

In  Mutual  Aid  Society  v.  White,  100  Pa.  12,  the  policy  contained  the 
provision  that,  if  any  of  the  statements  of  the  applicant  made  in  his 
application  for  the  policy  were  untrue  and  false,  the  contract  was  for- 
feited.   One  of  the  questions  asked  the  applicant  was  whether  he  was 
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married;  and,  second,  the  name  of  his  consort  He  left  unanswered 
the  first,  and  answered  the  seccMid  question  by  stating  that  he  was  a 
widower.  It  was' there  held  that  the  court  erred  in  submitting  to  the 
jury,  for  its  construction,  the  answer  to  the  first  question ;  saying  that 
it  was  the  duty  of  the  trial  court  to  construe  this  portion  of  the  con- 
tract, as  well  as  every  other  part  thereof.    It  was  there  determined  that : 

"The  defendant  bad  a  right  to  have  an  unqualified  answer  to  Its  fifth  point. 
If  the  Jury  believed  that,  at  the  time  of  the  application,  Patrick  Murphy  was 
not  a  widower,  the  plaintiff  ought  not  to  have  recovered." 

In  Jeffries  v.  Economical  Life  Ins.  Co.,  22  Wall.  47,  22  L.  Ed.  833, 
the  deceased,  in  answer  to  an  inquiry  in  his  application,  whether  he  was 
married  or  single,  falsely  answered  he  was  single ;  and,  under  the  ex- 
press conditions  and  agreements  which  were  a  part  of  his  contract 
of  insurance,  this  statement  he  declared  to  be  true,  and  the  policy  was 
issued  on  the  faith  of  the  statement  and  declarations  made  in  the  appli- 
cation. The  Supreme  Court  of  the  United  States  (Mr.  Justice  Hunt 
delivering  the  opinion)  said : 

"It  is  contended,  also:  That  the  false  answers  in  the  present  case  were 
not  to  the  Injury  of  the  company.  That  they  presented  the  applicant's  case 
in  a  less  favorable  light  to  himself  than  if  he  had  answered  truly.  Thus,  to 
the  inquiry,  'Are  you  married  or  single?'  when  he  falsely  answered  that  he 
was  single,  he  made  himself  a  less  eligible  candidate  for  insurances  than  if 
he  had  truly  stated  that  be  was  a  married  man.  That,  although  he  deceived 
the  company,  and  caused  it  to  enter  into  a  contract  that  it  did  not  intend  to 
make,  it  was  deceived  to  its  advantage,  and  made  a  more  favorable  bargain 
than  was  supposed.  This  Is  bad  morality  and  bad  law.  No  one  may  do  evil 
that  good  may  come.  No  man  is  justified  in  the  dtterance  of  a  falsehood. 
It  is  an  equal  offense,  in  morals,  whether  committed  for  liis  own  benefit  or 
that  of  another.  The  fallacy  of  this  position  as  a  legal  proposition  will  appear 
in  what  we  shall  presently  say  of  the  contract  made  between  the  parties.  We 
are  to  observe,  first,  the  averment  of  the  plea :  That  Kennedy,  in  and  by  his 
application  for  the  policy  of  insurance,  in  answer  to  a  question  asked  of  him 
by  the  company,  whether  be  was  'married  or  single,'  made  the  false  statement 
that  he  was  'single,'  knowing  it  to  be  untrue;  that,  in  reply  to  a  farther 
question  therein  asked  pf  him  by  the  company,  whether  'any  application  had 
been  made  to  any  other  company?  If  so,  when?'  answered  'No';  whereas.  In 
fact,  at  the  time  of  making  such  false  statement,  he  well  knew  that  he  had 
previously  made  application  for  such  insurance,  and  been  insured  in  the  sum 
of  $10,000  by  another  company.  •  •  •  There  is  no  place  for  the  argument 
Either  that  the  false  statement  was  not  material  to  the  risk,  or  that  it  was  a 
positive  advantage  to  the  company  to  be  deceived  by  it  It  Is  the  distinct 
agreement  of  the  parties  that  the  company  shall  not  be  deceived  to  its  injury 
or  to  its  benefit  The  right  of  an  individual  or  a  corporation  to  make  an  unwise 
bargain  Is  as  complete  as  that  to  make  a  wise  bargain.  The  right  to  make  con- 
tracts carries  with  it  the  rigbt  to  determine  what  is  prudent  and  wise,  what  iq 
unwise  and  imprudent  and  upon  that  point  the  Judgment  of  the  individual  is 
subject  to  that  of  no  other  tribunal.  The  case  in  hand  affords  a  good  illus- 
tration of  this  principle.  The  company  deems  it  wise  and  prudent  that  the 
applicant  should  inform  them  truly  whether  he  has  made  any  other  applica- 
tion to  have  his  life  insured.  So  material  does  it  deem  this  information, 
that  it  stipulates  that  its  liability  shall  depend  upon  the  truth  of  the  answer. 
The  same  is  true  of  its  inquiry  whether  the  party  is  married  or  single.  The 
company  fixes  this  estimate  of  its  importance.  The  applicant  agrees  that  It  is 
thus  important  by  accepting  this  test.  It  would  be  a  violation  of  the  legal 
rights  of  the  company  to  take  from  it  its  acknowledged  power  thus  to  make  its 
opinion  the  standard  of  what  is  material,  and  to  leave  that  point  to  the  deter- 
mination of  a  Jury.  The  Jury  may  say,  as  the  counsel  here  argues,  that  it  is 
immat^lal  whether  the  applicant  answers  jtruly  if  he  answers  one  way,  viz.. 
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that  he  Is  single,  or  that  he  has  not  made  an  application  for  Insurance. 
Whether  a  question  is  material  depends  upon  the  question  Itself.  The  in- 
formation received  may  be  Immaterial.  But  If,  under  any  circumstances,  it 
can  produce  a  reply  which  will  influence  the  action  of  the  company,  the 
question  cannot  be  deemed  Immaterial.  Insurance  companies  sometimes  In- 
sist that  indlrlduals  largely  insured  upon  their  lives,  who  are  embarrassed 
in  their  affairs,  resort  to  self-destruction,  being  willing  to  end  a  wretched 
existence  if  they  can  tliereby  bestow  comfort  upon  their  families.  The  juror 
would  be  likely  to  repudiate  such  a  theory,  on  the  ground  tliat  nothing  can 
compensate  a  man  for  the  loss  of  bis  life.  The  Juror  may  be  right,  and  the 
company  may  be  wrong.  But  the  company  has  expressly  provided  that  their 
Judgment,  and  not  the  Judgment  of  the  juror,  shall  govern.  Their  right  thus 
to  contract,  and  the  duty  of  the  court  to  give  effect  to  such  contracts,  cannot 
be  denied." 

It  seems  hardly  necessary,  upon  this  subject,  to  add  anything  to  the 
lucid  reasoning  of  the  opinion  of  the  federal  court.  It  is  sufficient 
to  say  that  there  is  no  authoritative"  decision  of  any  court  in  this  ju- 
risdiction holding  a  contrary  view. 

We  have  called  attention  to  the  remark  of  the  court  granting  a  non- 
suit, that  the  Story  Case  governed  the  question  of  warranty.  The  case 
apparently  referred  to  is  that  of  Story  v.  Williamsburgh  Masonic  Mu- 
tual Benefit  Association,  95  N.  Y.  474.  That  case  falls  far  short  of  de- 
claring in  favor  of  the  contention  made  by  the  respondent.  In  that 
case  Robert  Story  married  the  plaintiff  some  24  years  before  the  is- 
suance of  a  certificate  in  the  defendant  association,  and  died  shortly 
thereafter.  The  object  of  the  association  was  to  provide  for  the  re- 
lief of  widows,  orphans,  and  heirs  of  deceased  members ;  and  the  by- 
laws required  that,  upon  the  death  of  a  member,  the  widow  be  paid  the 
sum  specified;  upon  the  failure  of  the  widow,  the  sum  to  be  paid 
to  the  children ;  and  upon  their  failure,  to  other  persons  named  therein. 
The  certificate  upon  which  the  plaintiff  there  sued,  and  which  had  been 
issued  to  Story,  certified  that,  in  accordance  with  the  by-laws  and 
articles  of  the  association,  his  wife,  Mary  Story,  the  plaintiff,  was  des- 
ignated as  beneficiary.  The  association  defended  the  action  brought 
by  Mary  Story  upon  the  ground  that  she  had  not  been  lawfully  mar- 
ried to  Robert  Story,  for  the  reason  that  he  had  another  wife  living 
at  the  time  of  their  marriage.  The  Court  of  Appeals  affirmed  a  judg- 
ment in  plaintiff's  favor,  and  held  that  the  by-law  did  not  limit  the 
power  of  the  defendant  so  as  to  prevent  it  from  recognizing  as  the 
beneficiary  a  person  designated  by  a  member  as  his  wife,  and  that  the 
certificate  operated  as  an  assent  of  the  defendant  association  to  that 
designation,  and  entitled  the  person  so  designated,  upon  the  death 
of  the  member  of  the  association,  in  the  absence  of  any  other  designation 
or  repudiation  of  the  agreement  evidenced  by  the  certificate,  to  receive 
the  fund.  Neither  the  language  nor  the  reasoning  of  Judge  Andrews, 
who  wrote  the  opinion  of  the  court,  can  be  construed  as  an  authority 
for  the  plaintiff's  contention  that  the  warranty  of  Ulysses  Gaines,  if  un- 
true, was  insufficient  to  render  his  contract  of  insurance  void.  The 
question  of  warranty  was  not  in  that  case.  See  Clements  v.  Con- 
necticut Indemnity  Co.,  29  App.  Div.  131,  51  N.  Y.  Supp.  442,  and 
cases  cited ;  Clemans  v.  Supreme  Assembly  R.  S.  of  G.  F.,  131  N.  Y. 
485,  30  N.  E.  496,  16  L.  R.  A.  33,  and  cases  cited ;  Cushman  v.  U.  S. 
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Life  Ins.  Co.,  63  N.  Y.  404.    The  judgment  and  order  appealed  from 
must  therefore  be  reversed,  with  costs. 

Jadgment  and  order  reversed,  and  new  trial  granted;   oosta  to  abide  tbe 
event    All  concur. 


PEOPLE  ex  rel.  CROOK  et  al.  v.  WELLS  et  a!..  Tax  Com'rs. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  22,  1904.) 

X.  Taxation— Assessment— PoBu. 

tVbere  executors  acquiesced  In  an  order  reducing  an  assessment  against 
tbe  estate,  the  assessmeut  could  not  be  considered  void  liecause  designating 
tbe  executor  as  "executor  and  trustee." 

2.  Saioe — Exemptions— Pbofebtt  in  Hands  of  Bxecutob. 

Tax  Law,  |  3  (Laws  1896,  p.  797,  c.  908),  provides  that  all  personal  prop- 
erty situated  or  owned  within  the  state  is  taxable,  unless  exempt  by  law ; 
and  section  8  (page  800)  provides  that  every  person  shall  be  taxed  in  tbe 
district  where  he  resides  when  the  assessmeut  Is  made,  for  all  personal 
property  owned  by  blm  or  under  his  control,  as  agent,  trustee,  guardian, 
executor,  or  administrator.  Code  Civ.  Proc.  {  2721,  provides  tliat  proiv 
erty  of  a  decedent  shall  remain  in  the  hands  of  the  executor  for  one  year 
from  tbe  time  of  granting  letters  testamentary.  Held,  that  property  be- 
queathed to  a' charitable  corporation  whose  property  la  exempt  from  taxa- 
tion is  taxable  while  in  tbe  hands  of  the  executor  during  the  year  he  Is 
required  to  hold  it 

Appeal  from  Special  Term,  Kings  County. 

Certiorari  by  the  people,  on  the  relation  of  Abel  Crook,  as  executor 
of  the  will  of  WiUiam  A.  Stuart,  deceased,  and  another,  against  James 
L.  Wells  and  others,  as  board  of  taxes  and  assessments  of  the  city  of 
New  York.  From  an  order  denying  a  motion  to  quash  the  writ,  de- 
fendants appeal.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

George  S.  Coleman  (E.  Crosby  Kindleberger,  on  the  brief),  for  appel- 
lants. 

Samuel  Crook,  for  respondents. 

WOODWARD,  J.  William  A.  Stuart  died  September  30,  1902, 
leaving  a  last  will  and  testament,  in  which  he  disposed  of  a  personal 
estate  appraised  at  $201,382.36.  His  will  was  admitted  to  probate  in 
the  county  of  Kings  on  the  9th  day  of  February,  1903,  letters  tes- 
tamentary being  granted  to  Abel  Crook  on  the  same  day,  Mr.  Crook 
previously,  and  on  the  23d  day  of  October,  1902,  having  been  appointed 
temporary  administrator.  In  1903  the  personal  estate  of  the  deceased 
in  the  hands  of  Mr.  Crook  was  assessed  in  the  sum  of  $20o,ooa  There- 
after Mr.  Crook  as  executor,  and  on  behalf  of  the  Brookljm  Masonic 
Guild,  residuary  legatee  under  the  will  of  Mr.  Stuart,  made  applica- 
tion to  the  board  of  taxes  and  assessments  to  have  the  assessment  cor- 
rected, the  theory  being  that  under  the  will  the  entire  residuary  estate 
of  Mr.  Stuart  vested  in  the  Brooklyn  Masonic  Guild  as  of  the  date  of 
Mr.  Stuart's  death,  and  that  under  the  provisions  of  the  tax  law  (Laws 
1896,  p.  797,  c.  908,  §  4,  subd.  7)  the  personal  proper^  of  the  said 
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Brooklyn  Masonic  Guild,  organized  exclusively  for  charitable  and  be- 
nevolent purposes,  was  exempt  from  taxation;  that  when  the  legacy 
vested  in  that  corporation  it  became  the  owner  thereof,  and  only  the 
•beneficial  enjoyment  of  the  fund  was  postponed  to  a  future  date;  that 
under  those  circumstances  the  holding  of  tlie  entire  property  of  the  es- 
tate by  Mr.  Crook  on  the  second  Monday  of  January,  in  his  representa- 
tive character,  did  not  render  taxable  that  portion  of  the  fund  which 
the  Brooklyn  Masonic  Guild  was  entitled  to  receive  under  the  terms 
of  Mr.  Stuart's  will,  this  sum  aggregating,  after  the  payment  of  the 
debts  and  specific  legacies,  $85,540.05.  Upon  this  application  the 
board  of  taxes  and  assessments  made  a  reduction  of  $47,342.31  on  ac- 
count of  certain  stocks  exempt  from  taxation,  and  fixed  the  assessment 
at  $154,000.  The  relators  obtained  a  writ  of  certiorari  to  review  the  as- 
sessment, and  the  respondents  made  a  motion  to  quash  or  supersede 
the  writ  upon  the  ground  that  it  appeared  on  the  face  of  the  petition 
that  neither  of  the  relators  had  been  or  would  be  aggrieved  by  the 
assessment  complained  of.  The  court  at  Special  Term  denied  the 
motion,  and  by  its  order  reduced  the  assessment  to  the  simi  of  $68,500, 
holding  that  the  "residuary  estate  and  personal  property  belonging  to 
the  fraternal  and  charitable  corporatioii,  the  Brooklyn  Masonic  Guild, 
is  exempt  from  taxation."  The  relators  do  not  appeal  from  the  order 
fixing  the  amount  of  the  assessment  at  $68,500,  and  by  acquiescing  in 
a  part  of  the  assessment  they  are  hardly  in  a  position  to  urge,  in  sup- 
port of  the  order,  that  the  assessment  was  void  because  of  a  technical 
irregularity  in  the  designation  of  Mr.  Crook  as  "executor  and  trustee," 
there  being  in  fact  no  trust  created.  Every  executor  is  a  trustee.  The 
will  refers  to  the  appointees  of  the  testator  as  "executors  and  trus- 
tees," and  we  are  of  opinion  that  there  is  no  merit  in  this  objection  to 
the  form  of  the  assessment,  particularly  as  the  relators  do  not  urge 
this  objection  against  a  portion  of  the  assessment  as  fixed  by  the  court. 
The  defendants  appeal  from  the  order,  and  present  the  question  of 
law  whether  personal  property  held  by  an  executor,  which  would  be 
liable  to  assessment  for  taxation  if  bequeathed  to  an  individual,  is  ex- 
empt from  taxation  if  bequeathed  to  a  benevolent  or  charitable  cor- 
poration. 

It  might  be  questioned,  in  passing,  whether  the  petition  sets  out 
facts  sufficient  to  show  that  the  Brooklyn  Masonic  Guild  is  entitled  to 
the  exemption  claimed  under  any  circumstances.  Subdivision  7  of  sec- 
tion 4  of  the  tax  law  (chapter  908,  p.  797,  Laws  1896)  provides  that : 

"The  real  property  of  a  corporation  or  association  organized  exclusively  for 
tbe  moral  or  mental  Improvement  of  men  or  women,  or  for  religious,  bible, 
tract,  charitable,  benevolent,  missionary,  hospital,  infirmary,  educational, 
scientific,  literary,  library,  patriotic,  historical  or  cemetery  purposes,  or  for  the 
enforcement  of  laws  relating  to  children  or  animals,  or  for  two  or  more  of 
BQCh  purposes,  and  used  exclusively  for  carrying  out  thereupon  one  or  more  of 
each  purposes,  and  the  personal  property  of  any  such  corporation  or  associa- 
tion Bball  be  exempt  from  taxation." 

A  copy  of  the  act  incorporating  the  Brooklyn  Masonic  Guild  is  made 
a  part  of  the  moving  papers,  and  this  act  provides  that — 

"The  said  corporation  is  formed  and  hereby  authorized  to  acquire,  construct, 
maintain  and  manage  a  ball,  temple,  or  other  building  within  the  borough  of 
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Brooklyn,  New  Tork  City,  for  the  use  of  masonic  bodies  and  other  fraternal 
associations  and  benevolent  organizations,  and  for  sodal,  benevolent  and  char- 
itable purposes,  and  generally  to  promote  and  cherish  the  spirit  of  brotherhood 
among  the  members  thereof." 

And  by  the  .provisions  of  section  6  of  this  act  the  corporation  is  given 
the  powers  and  made  subject  to  the  liabilities  of  the  general  corpora- 
tions law,  so  far  as  the  same  are  not  inconsistent  with  the  act.  By 
section  II  of  the  general  corporations  law  (chapter  687,  p.  1804,  Laws 
1892),  corporations  are  given  very  broad  general  powers,  particularly 
in  subdivision  5,  and  we  find  nothing  in  the  act  which  Kmits  the  Brook- 
lyn Masonic  Guild  exclusively  to  the  purposes  prescribed  by  the  stat- 
ute as  a  condition  of  exemption  from  taxation.  That  the  Legislature 
intended  to  limit  the  scope  of  the  exemption  strictly,  is  evidenced  by 
the  further  provision  of  subdivision  7  of  section  4  of  the  Tax  Law, 
that— 

"No  such  corporation  or  association  shall  I>e  entitled  to  any  such  exemption 
if  any  officer,  member  or  employ^  thereof  shall  receive  or  may  be  lawfully 
entitled  to  receive  any  pecuniary  profit  from  the  operations  thereof,  except 
reasonable  compensation  for  services  in  elTectlng  one  or  more  of  aucb  pur- 
poses, or  as  proper  beneficiaries  of  its  strictly  charitable  purposes;  or  if  the 
organization  thereof,  for  any  of  such  avowed  purposes,  be  a  guise  or  pretense 
for  directly  or  Indirectly  making  any  other  pecuniary  profit  for  such  corpora- 
tion or  association,  or  for  any  of  its  members  or  employes,  or  If  it  be  not  in 
good  faith  organized  or  conducted  exclusively  for  one  or  more  such  purposes." 

Under  the  charter  this  building  to  be  erected  by  the  Brooklyn  Ma- 
sonic Guild  is  not  to  be  used  exclusively  for  the  purposes  set  forth  in 
subdivision  7  of  section  4  of  the  tax  law,  but  it  may  be  used  "by  ma- 
sonic bodies  and  other  fraternal  associations,"  and  "for  social,  benevo- 
lent and  charitable  purposes."  It  may,  in  the  discretion  of  the  board 
of  directors,  so  far  as  the  provisions  of  the  statute  regulate  the  mat- 
ter, be  used  entirely  for  social  purposes,  for  dances,  receptions,  etc.; 
it  may  be  used  by  the  Benevolent  Order  of  Elks  or  the  Catholic  -Mu- 
tual Benefit  Association,  or  any  one  of  the  hundreds  of  such  orders,  for 
lodge  purposes  and  social  functions ;  while  the  law  requires,  as  a  con- 
dition of  tax  exemptions,  that  the  corporation  shall  be  "organized 
exclusively"  for  the  purposes  enumerated  in  the  statute,  and  that  it  shall 
be  "used  exclusively  for  carrying  out  thereupon  one  or  more  of  such 
purposes,"  and  among  these  purposes  there  is  no  mention  of  fraternal 
associations  or  social  functions  of  any  kind.  It  is  true  that  the  petition 
alleges  that  "no  officer,  member  or  employe  thereof  receives  or  is  en- 
titled to  receive  any  pecuniary  profit  from  the  operations  thereof,"  but 
the  statute  requires  that  they  shall  not  be  "lawfully  entitled  to  receive" 
any  such  profit,  and  it  can  hardly  be  said  that  under  the  provisions  of 
the  charter  of  the  Brooklyn  Masonic  Guild  such  a  profit  might  not  be 
lawfully  given  to  the  association  or  its  officers,  members,  or  employes. 

But  assuming  that  the  Brooklyn  Masonic  Guild,  with  a  charter 
broad  enough  to  permit  it  to  give  or  rent  its  building  to  an  athletic 
association,  is  entitled  to  exemptions  upon  its  personal  prqierty,  is 
there  any  justification  for  holding  that  it  is  entitled  to  such  exemption 
upon  a  legacy  which  is  still  lawfully  in  the  hands  of  the  executor  of  the 
decedent's  estate?    Section  3  of  the  tax  law  provides  that: 
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"All  real  property  within  this  state,  and  all  personal  prc^erty  situated  or 
owned  within  this  state.  Is  taxable  unless  exempt  from  taxation  by  law."  Laws 
1896,  p.  797,  c.  908. 

Personal  property  situated  or  owned  within  the  state  is  subject  to 
taxation,  unless  it  can  be  shown  that  the  particular  property  is  exempt, 
and,  by  the  provisions  of  section  8  (page  8oo)  of  the  tax  law : 

"Every  person  shall  be  taxed  In  the  tax  .district  where  he  resides  when  the 
assessment  for  taxation  Is  made,  for  all  personal  property  owned  by  him,  or 
under  his  control  as  agent,  trustee,  guardian,  executor  or  administrator." 

There  is  no  question  that  Mr.  Crook  had  lawfully  in  his  possession, 
at  the  time  of  making  the  assessment  in  question,  $154,000  worth  of 
personal  property  which  was  subject  to  taxation  in  this  state;  it  was 
property  on  which  the  decedent  would  have  been  liable  to  pay  taxes 
had  he  been  living,  and,  the  law  retaining  this  property  in  the  hands 
of  the  executor  for  a  period  of  one  year  froni  the  time  of  granting 
letters  testamentary  (section  2721,  Code  Civ.  Proc),  no  reason  suggests 
itself  why  the  statute  requiring  an  assessment  on  "all  personal  property 
owned  by  him,  or  under  his  control  as  agent,  trustee,  guardian,  ex- 
ecutor or  administrator,"  should  not  be  given  effect.  It  is  true,  as  sug- 
gested in  some  of  the  adjudicated  cases,  that  the  provision  of  die  Code 
of  Civil  Procedure  that  no  legacy  shall  be  paid  by  an  executor  until 
after  the  expiration  of  one  year  is  a  mere  rule  of  convenience,  and 
does  not  determine  the  time  of  vesting  of  a  legacy;  but  it  is  equally 
true  that  the  state  has  a  perfect  right  to  determine  the  terms  upon 
which  property  may  be  transferred,  and  it  has  an  undoubted  right  to 
determine  at  what  time  the  state  will  relinquish  its  right  to  tax  any 
kind  of  property. 

Personal  property  owned  by  the  individual,  and  not  specially  ex- 
empt, is  subject  to  taxation.  When  that  individual  dies,  and  leaves 
property  to  be  distributed  under  a  will,  the  .state  provides  that  it  shall 
remain  in  the  possession  of  the  executor  or  administrator  for  a  period 
of  one  year,  and  it  requires  that  such  property  under  the  control  .of 
an  executor  or  administrator  shall  be  subject  to  taxation,  the  same  as 
though  the  testator  had  remained  alive.  When  the  period  of  adminis- 
tration is  at  an  end,  when  the  property  has  been  lawfully  transferred  to 
those  who  have  been  designated  as  beneficiaries  under  the  will,  it  be- 
comes subject  to  the  law  governing  such  property.  If  it  goes  into  the 
hands  of  a  corporation  which  is  entitled  to  exemptions,  it  becomes 
exempt ;  if  into  the  hands  of  an  individual  or  corporation  not  entitled 
to  exemptions,  then  it  must  continue  to  share  in  the  public  burdens; 
but  during  the  time  that  the  law  holds  the  fund  in  the  custody  of  the 
executor  or  administrator  it  is  entitled  to  no  exemptions.  The  title  to 
the  property  may  vest  at  the  time  of  the  testator's  death.  It  undoubted- 
ly does,  but,  so  long  as  it  is  lawfully  in  the  control  of  the  executor  or 
administrator,  it  is  subject  to  the  provisions  of  sections  8  and  32  of  the 
tax  law,  and  must  continue  to  bear  the  burdens  to  which  it  was  subject 
as  the  property  of  the  testator.  This  is  the  clear  and  unambiguous 
language  of  the  law,  which  should  not  be  strained  in  construction  for 
the  purpose  of  relieving  beneficiaries  of  that  measure  of  burden  which 
all  property,  in  the  absence  of  special  considerations  of  a  public  nature, 
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should  properly  bear.  The  testator  not  having  directed  that  the  fund 
be  paid  over  in  a  shorter  time  than  that  prescribed  by  section  2721  of 
the  Code  of  Civil  Procedure,  while  the  rights  of  the  beneficiary  became 
fixed  as  of  the  time  of  the  testator's  death,  that  right  was  only  to  have 
the  property  delivered  at  the  end  of  one  year,  and  in  the  meantime  the 
statute  provided  that  it  should  continue  as  taxable  property  in  the 
hands  of  the  executor.  This  is  eminently  fair  and  just ;  it  is  a  Inti- 
mate condition  imposed  by  the  state  upon  property  in  the  course  of  ad- 
ministration, and  beneficiaries  ought  to  be  the  last  persons  to  object  to 
the  payment  of  an  equal  portion  of  the  public  burdens.  We  think ' 
nothing  in  the  statutes  as  they  appear  to-day  take  this  case  out  of  the 
rule  laid  down  in  the  case  of  People  v.  Assessors  of  Albany,  40  N.  Y. 

154. 

The  order  appealed  from  should  be  reversed,  and  the  motion  to  quash 
the  writ  of  certiorari  should  be  granted. 

Order  reversed,  wltb  $10  costs  and  disbursements,  and  motion  to  qnasb 
writ  of  certiorari  granted,  witli  $10  costs.  All  concur :  HlrsdilieriE.  P.  J.,  in 
result 


NORTON  et  al.  T.  FARLEY. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  22, 1904.) 

1.   CONTBACTS— PeBBONAL  SEBVICES— EVIDERCK— SUfTICIENOT. 

In  an  action  on  a  coutract  for  services  consisting  of  the  furnishing  of 
a  number  of  trucks  and  day  laborers,  plaintiffs'  bill  of  particulars  was  in- 
troduced in  evidence  by  stipulation,  and,  though  one  of  plaintiffs  testified 
that  be  did  not  personally  Ieuow  that  the  trucks  and  laborers  remained 
each  day  in  the  service  of  the  defendant  after  they  were  furnished,  be- 
cause he  was  only  at  work  from  a  half  an  hour  to  an  hour  and  a  half 
dally,  It  appeared  that  a  bill  was  rendered  to  defendant  which  was  an 
exact  copy  of  the  bill  of  particulars,  and  that  the  defendant  made  do  ob- 
jection to  it  but  promised  to  pay  it  if  time  were  allowed  him.  Held,  to 
make  a  prima  facie  case  for  plaintiffs. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  Dennis  E.  Norton  and  another  against  Thomas  M.  Farley. 
From  a  judgment  for  defendant,  plaintiffs  appeal.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

J.  Stewart  Ross,  for  appellants. 
Meier  Steinbrink,  for  respondent 

HIRSCHBERG,  P.  J.  The  dismissal  of  the  complaint  was  at  the 
close  of  the  plaintiffs'  case,  not  upon  the  merits,  but  for  failure  of 
proof.  I  think  the  justice  took  too  narrow  a  view  of  the  plaintiffs' 
evidence.  The  action  appears  to  have  been  brought  to  recover  an 
alleged  balance  of  $191.25  on  a  bill  for  services  performed  in  the  sum 
of  $640.35,  on  which  the  defendant  paid  the  plaintiffs.  $449.10  before 
the  commencement  of  the  action.  It  appears  by  the  evidence  that 
the  services  in  question  consisted  of  the  furnishing  by  the  plaintiflFs 
to  the  defendant  of  a  certain  number  of  trucks  and  a  certain  number 
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of  laborers  by  the  day,  to  be  used  by  the  defendant  in  the  performance 
of  contract  work  in  which  he  was  then  engaged.  The  answer  com- 
prises a  general  denial,  and  as  an  additional  defense  that  the  payment 
of  the  $449.10  was  in  compromise  of  the  plaintiffs'  claim  of  $640.35, 
and  in  accord  and  satisfaction.  The  parties  stipulated  that  the  plain- 
tiffs might  put  in  evidence  their  bill  of  particulars  in  support  of  their 
claim,  and  it  was  accordingly  offered  and  received  without  objec- 
tion. It  is  not  returned,  and  this  court  has  no  knowledge  of  the  items 
contained  in  it,  but  it  may  be  properly  assumed  from  the  oral  proof 
that  the  items  amount  to  the  sum  of  $640.35,  and  consist  of  charges 
by  the  day  for  trucks  and  laborers  furnished  by  the  plaintiffs  to  the 
defendant,  and  used  by  him  in  the  performance  of  his  contract.  It  did 
appear  on  the  cross-examination  of  the  plaintiffs'  witness,  the  appellant 
Dennis  E.  Norton,  that  he  did  not  personally  know  that  the  trucks 
and  laborers  remained  each  day  in  the  service  of  the  defendant  after 
they  were  so  furnished,  for  he  was  only  at  the  work  from  a  half  an 
hour  to  an  hour  and  a  half  daily.  In  view  of  the  apparent  nature  of 
the  claim  this  want  of  knowledge  is  of  no  significance,  but  there  are 
other  details  in  respect  to  which  his  knowledge  was  hearsay,  and 
which  might  have  been  fatal  had  the  case  been  tried  in  the  usual 
way  without  a  stipulation  to  save  time  by  the  reception  of  informal 
proof.  It  did  appear,  however,  that  the  bill  rendered  to  the  defend- 
ant was  an  exact  copy  of  the  bill  of  particulars;  that  the  defendant 
made  no  objection"  to  it,  and  promised  to  pay  it  if  time  were  allowed 
him.  In  the  circumstances  the  evidence  was  prima  facie  sufficient  to 
establish  the  plaintiffs'  claim.  The  judgment  should  accordingly  be 
reversed. 

Judgment  reversed,  and  new  trial'  ordered;  costs  to  abide  the  event    All 
concur. 


KAY  v.  MONROE  et  aL 

(Supreme  Gonrt,  Appellate  Division,  Second  Department    April  22,  1904.) 

1.  Municipal  Corporations— Contbact  fob  Supplies— Bids— Competitiom— 
New  Yobk  Chabteb. 

Rev.  New  York  Charter,  !  1554  (Laws  1901,  p.  642,  c.  466),  providing 
that  no  patented  article  shall  be  advertised  for  or  purchased  by  the  city* 
except  under  such  circumstances  that  there  can  be  a  fair  and  reasonable 
opiwrtunlty  for  competition,  Is  violated  by  the  limitation  of  bids  for  the 
farnishlng  of  water  meters  to  a  certain  type  and  size,  and  In  such  manner 
as  to  call  for  bids  only  upon  a  patented  article,  under  conditions  calculated 
to  practically  exclude  competition. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Joseph  W.  Kay  against  Robert  Grier  Monroe,  as  com- 
missioner of  water  supply,  gas,  and  electricity  of  the  city  of  New  York, 
and  others.  From  an  order  continuing  a  temporary-  injunction  during 
the  pendency  of  the  action,  defendants  appeal.    Affirmed. 

Armed  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 
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Frederick  St  John  (T.  Augustin  Ledwith,  on  the  brief),  for  appel- 
lants. 
Joseph  A.  Burr,  for  respondent 

HIRSCHBERG,  P.  J.  The  plaintiff,  a  taxpajrer  of  the  city  of  New 
York,  seeks  in  this  action  to  restrain  the  defendants  other  than  the 
comptroller  from  carrying  out  a  contract  for  the  supply  of  water 
meters  for  the  use  of  the  city,  and  to  restrain  the  defendant  Edward  M. 
Grout,  as  comptroller  of  said  city,  from  certifying  such  contract.  By 
the  order  appealed  from,  a  temporary  injunction  of  the  character  indi- 
cated is  continued  during  the  pendency  of  the  action. 

The  papers  before  the  court  at  Special  Term  tend  to  establish  that, 
in  inviting  bids  for  the  furnishing  of  meters,  the  defendant  the  com- 
missioner of  water  supply,  gas,  and  electricity  limited  the  bids  with 
respect  to  the  larger  number  of  the  meters  advertised  for  to  a  certain 
type  and  size,  in  such  manner  as  to  call  for  bids  only  upon  a  patented 
article,  under  conditions  which  were  calculated  to  practically  exclude 
competition.  Section  1554  of  the  Revised  New  York  Charter  (Laws 
1901,  p.  642,  c  466)  provides  that : 

"No  patented  article  shall  be  advertised  for,  contracted  for  or  purchased, 
except  under  such  circumstances  that  there  can  be  a  fair  and  reasonable  op- 
portunity for  competition,  the  conditions  to  secure  which  shall  be  prescritted 
by  the  board  of  estimate  and  apportionment" 

In  construing  this  section  of  the  charter  in  Rose  v. 'Low,  85  App.  IXv. 
461, 83  N.  Y.  Supp.  598,  tlie  Appellate  Division  in  the  First  Department 
recently  held,  in  substance,  that  the  intention  of  the  provision  was  to 
prevent  the  purchase  of  a  patented  article,  except  under  conditions 
which  would  allow  competition.  In  that  case  the  proposed  contract 
related  to  the  paving  of  one  of  the  dty  streets  with  a  patented  pave- 
ment, but  the  reasoning  applies  equally  to  the  purchase  of  a  patented 
article  generally.  The  court  said  (page  466, 85  App.  Div.,  and  page  602, 
83N.  Y.  Supp.): 

"We  think  what  was  Intended  was  that  there  should  thereafter  be  no  pat- 
ented pavement  laid,  aud  no  purchase  of  a  patented  article,  except  under  con- 
ditions which  would  allow  competition.  That  competition  could  not  be  a  com- 
petition to  supply  the  patented  pavement  or  articles,  because  the  manufac- 
turers thereof  have  a  monopoly  of  them  by  reason  of  their  patents.  If,  how- 
ever, a  certain  result  was  to  be  arrived  at,  namely,  a  smooth  pavement  to  be 
laid,  then  there  could  be  advertisement  for  a  smooth  pavement  which  would 
comply  with  the  requirements  deemed  proper  by  the  local  authorities  having 
charge  of  the  particular  street  to  be  paved,  and  the  owner  of  the  patented 
pavement  could  compete  with  others  who  furnished  a  pavement  which  com- 
plied with  the  same  requirements ;  and  in  that  way  the  patentees  of  a  pave- 
ment could  enter  into  competition  with  others  who  would  lay  the  same  char- 
acter of  pavement,  and  conditions  could  thus  be  created  where  there  could  be 
a  fair  and  reasonable  opportunity  for  competition.  •  •  *  But  when  the 
conditions  imposed  by  the  board  of  estimate  and  apportionment  are  such  that 
the  only  person  who  could  lay  the  pavement  is  the  patentee,  it  is  apparent 
tliat  the  mandatory  provisions  of  the  statute  have  not  been  observed,  and  that 
the  municipal  authorities  are  proiilblted  from  laying  a  pavement  contracted 
for  under  such  conditions." 

The  order  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concnr. 
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In  re  BLTING. 

In  re  CURTISS'  WtliU 

(Supreme  Conrt,  Appellate  Division,  Second  Department    April  22, 1904.) 

1.  Testauentabt  TBtrsTEE — Devastavit— Final  Accountiho — Res  Judicata. 

Under  Ck>de  Civ.  Proc.  §  2813,  providing  that  a  decree  on  a  Judicial  set- 
tlement of  tlie  account  of  a  testamentary  trustee  has  tne  same  force  as  a 
judgment  of  the  Supreme  C!ourt,  as  against  the  parties  duly  cited  or  ap- 
pearing, etc.,  parties  to  the  final  accounting  of  a  testamentary  trustee  are 
concluded  by  the  decree  approving  the  account,  so  that  they  cannot  after- 
wards charge  the  trustee  with  a  devastavit,  In  falling  to  recover  from  life 
beneficiaries  real  estate  dividends  paid  out  as  Income,  but  which  were 
afterwards  determined  to  constitute  the  principal  of  the  estate,  such 
payments  having  been  Included  In  the  accoimt ;  and  section  2481,  empow- 
ering a  surrogate  to  open,  vacate,  or  modify,  eta,  a  decree  of  his  comrt, 
is  Inapplicable. 

2.  Same— Rehaindebilak  in  Esse. 

A  remainderman,  though  not  In  esse  at  the  time  of  the  decree,  was 
nevertheless  similarly  concluded  thereby. 

8.  Same— Division  or  Tbubt  Estate. 

The  division  of  a  testamentary  trust  estate  Into  five  separate  trusts,  dis- 
closed In  an  accounting  by  the  trustee,  and  passed  upon  and  approved  by 
the  surrogate  over  objection,  becomes  res  judicata. 

4.  Same— Refusal  to  Accept  Refund. 

Where  dividends  were  paid  by  a  testamentary  trustee  to  life  bene- 
ficiaries as  income,  though  subsequently  determined  to  constitute  principal 
of  the  estate,  and  such  payments  were  approved  by  decrees  settling  the 
trustee's  final  accounts,  he  is  not  liable  for  refusing  a  refund  tendered  <m 
condition  that  he  sign  a  receipt  reciting  that  the  dividends  were  erro- 
neously paid  as  Income. 

Appeal  from  Surrogate's  Court,  Westchester  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Peter  J. 
Biting  as  trustee  under  the  last  will  and  testament  of  Abijah  Curtiss, 
deceased.  From  a  decree  of  the  surrogate  refusing  to  charge  the 
trustee  with  a  devastavit  (68  N.  Y.  Supp.  iii8),  certain  beneficiaries 
appeal.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

James  M.  Hunt,  for  appellants. 
Ralph  E.  Prime,  for  respondent. 

JENKS,  J.  I  think  that  the  trustee  is  not  chargeable  with  a  devas- 
tavit as  to  the  real  estate  dividends  received  from  the  Sixth  Avenue 
Railroad  Company.  The  testator  died  in  i888,  and  his  original  exec- 
utors and  trustees  were  succeeded  by  this  trustee  in  1896.  These  real 
estate  dividends  had  been  received  by  him  and  by  his  predecessors 
at  various  times  throughout  a  number. of  years,  had  been  classified 
by  them  as  income,  and  had  been  paid  by  them  to  the  life  beneficiaries. 
But  upon  the  trustee's  accounting,  in  1901,  the  surrogate  determined 
that  the  dividends  must  be  credited  to  principal,  and  this  was  the 
disposition  made  of  the  dividends  thereafter  received.  After  that  ac- 
counting, one  of  the  life  beneficiaries  offered  a  check  to  the  trustee  to 
refund  the  dividends  theretofore  paid  to  her  as  income,  with  a  state- 
87N.T.S.— 63 
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ment  of  her  reasons  therefor,  and  demanded  that  "the  trustee  should 
"take  such  proceedings  as  may  be  necessary  to  recover  for  the  estate 
the  dividends  erroneously  paid  to  the  other  life  beneficiaries,"  giving 
notice  that  she  and  her  heirs  "would  hold  him  personally  responsible 
for  any  failure  of  recovery."  The  demand  specified  the  payments 
complained  of  as  made  for  a  period  intervening  September  30,  1892, 
and  July  2,  1900.  The  trustee,  who  had  refused  die  chedc,  did  not 
heed  the  demand,  and  has  made  no  effort  to  comply  with  it  But  in 
1898,  and  again  in  1900,  the  trustee  had  judicial  settlements  of  his 
accounts,  which  are  regarded  as  "final."  Glover  v.  Holley,  2  Bradf. 
Sur.  291 ;  Jessup's  Surrogate's  Practice  (2d  Ed.)  vol.  2,  p.  1417  et  seq. 
He  sets  out  therein  all  the  moneys  "received  from  all  sources,  includ- 
ing all  real  estate  dividends  on  the  Sixth  Avenue  Railroad  stock,  and 
all  payments,  including  payments  to  the  legatees  and  beneficiaries  of 
the  trust  of  the  moneys  received  from  the  real  estate  dividends  on 
the  Sixth  Avenue  Railroad  stock" ;  and  the  answer  of  the  parties  cited 
contained  certain  objections.  In  each  instance  the  decree  "finally 
and  judicially  settled  and  allowed  such  accounts  so  presented,  and  all 
payments  credited  therein,  as  credited,  and  approved  the  same,  in- 
cluding the  payments  stated  therein  during  the  same  period  as  made 
of  said  real  estate  dividends  to  the  legatees  and  beneficiaries,  being 
all  thereof  that  were  received." 

Thus  it  appears  that  this  claim  of  devastavit  is  based  upon  the 
refusal  of  the  trustee  to  take  proceedings  to  recover  certain  payments 
made  on  account  of  income,  which  payments  were  embraced  in  certain 
of  his  prior  formal  accountings,  and  were  stated  therein  as  distributed 
to  the  life  beneficiaries,  and  that  such  payments,  as  so  made,  had  been 
approved  by  judicial  decrees  which  are  in  full  vigor.  But  the  parties 
to  these  accountings  are  concluded  by  the  decrees.  Section  2813, 
Code  Civ.  Proc.  The  case  is,  in  principle,  similar  to  Bow'ditch  v. 
Ayrault,  138  N.  Y.  222,  33  N.  E.  1067.  In  that  case  the  court,  per 
Peckham,  J.,  say : 

"The  part  payments  made  by  the  trustees  upon  the  several  past  acconntings 
made  by  them  must  remain  unaffected  by  our  decision  herein.  Those  act-ount- 
Ings  have  been  approved  by  the  surrogate,  and  must  be  regarded  as  coDclu.sive 
upon  all  past  traneactlons  and  payments  covered  by  them.  They  form  no  bar, 
however,  to  the  proper  decision  of  the  question  now  presented  as  to  the  distri- 
bution of  the  property  now  in  the  hands  of  the  trustee." 

See,  too.  Gill  v.  Brouwer,  37  N.  Y.  549;  Matter  of  Denton,  103 
N.  Y.  607,  9  N.  E.  490;  Matter  of  Hoyt,  160  N.  Y.  607,  618,  55  N. 
E.  282,  4S  L.  R.  A.  126;  Altman  v.  Hofeller,  152  N.  Y.  498,  502,  et 
seq.,  46  N.  E.  961.  In  Matter  of  Underbill,  117  N.  Y.  471,  477,  22 
N.  E.  1 1 20,  semble,  that  the  amount  of  the  estate  is  enhanced  by  any 
pa>-ment  disallowed  by  the  surrogate,  and  that,  when  the  legatee  is  a 
party  to  the  accounting,  the  fact  of  overpayment  is  conclusive  in  any 
further  litigation  between  the  executor  and  legatee  where  it  could 
come  in  question.  I  think  that  the  converse  of  this  proposition  is 
equally  true.    In  Wright  v.  Trustees,  i  Hoff.  Ch.  202,  214,  it  is  held : 

"The  decree  of  the  surrogate  Is  absolute  and  flnaL  The  remedy  was  an 
appeal  to  the  chancellor.  It  has  become  pleadable  In  every  court  as  the  Bual 
sentence  and  Judgment  of  a  competent  tribunal  on  every  matter  which  it  pro- 
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fessea  to  decide,  and  which  Is  within  the  jnrlsdlctlon  of  that  foram.  To  snp- 
pose  that  the  siity-flfth  section  of  the  statute  (2  Rev.  St  [Ist  Ed.]  p.  94.  pt 
2,  c.  6,  tit  3)  is  confined  to  the  mere  fact  that  the  payments  have  been  made, 
dispensing  only  with  the  preservation  of  vouchers,  seems  to  me  Inconsistent 
with  the  object  of  the  statute,  and  destructive  of  Its  utility.  The  clause  In 
question  is  'that  the  final  settlement  of  the  executor's  accounts  made  in  the 
mode  prescribed  shall  be  conclusive  evidence  of  the  following  facts,  and  no 
others :  (1)  That  the  charges  made  In  such  account  for  moneys  paid  to  cred- 
itors, legatees,  next  of  kin,  and  for  necessary  expenses  are  correct'  This 
phrase  caimot  mean  less  than  this — that  the  validity  of  a  debt  and  the  right 
of  a  legatee  is  as  much  pronounced  correct,  as  the  fact  of  his  reception  of  the 
money." 

All  of  the  parties  now  before  the  court  were  cited  on  these  prior 
accountings,  save  the  infant  Abigail  Johnson.  As  to  such  parties  the 
decrees  are  conclusive.  Authorities  supra;  Matter  of  Tilden,  98  N. 
Y.  434,  441.  And  Abigfail,  too,  who  was  not  then  in  esse,  but  is  now 
a, remainderman,  is  likewise  concluded.  Rhodes  v.  Caswell,  41  App. 
Div.  229,  58  N.  Y.  Supp.  470,  citing  authorities. 

The  trustee,  then,  has  the  protection  of  adjudications  that  deter- 
mine that  the  payments  in  question  were  properly  made  to  the  life 
beneficiaries.  If,  in  effect,  he  avail  himself  of  the  force  and  conclu- 
siveness of  these  adjudications,  and  refuse  to  act  upon  the  demand 
of  one  of  the  parties  bound  thereby,  can  it  be  said  that  he  is  guilty 
of  a  devastavit?  I  think  not.  I  think  that  he  is  entitled  to  interpose 
those  judicial  settlements  to  any  assertion  upon  this  accounting  of 
his  negligence,  based  upon  his  inaction.  See  Mutual  Life  Ins.  Co, 
V.  Schwaner,  36  Hun,  373,  affirmed  in  loi  N.  Y.  681.  It  is  not  a 
question  upon  this  appeal  whether  the  adjudications  were  correct  or 
otherwise,  for,  in  any  event,  they  are  none  the  less  binding  so  long 
as  they  stand  unreversed  and  unimpeached.  Buffalo  &  State  Line 
R.  R.  Co.  v.  Board  of  Supervisors  of  Erie  County,  48  N,  Y.  93,  ^.  If, 
notwithstanding  the  statute  and  the  decisions  explicitly  stating  the  con- 
clusiveness of  such  decrees,  the  trustee  could  be  held  guilty  of  a 
devastavit,  despite  his  invocation  of  the  decrees,  such  a  determination 
would  be  destructive  both  of  the  statute  and  of  the  precedents.  The 
learned  counsel  for  the  appellants  says  that  they  do  not  seek  to  set 
aside  any  decision  made  by  the  surrogate  upon  any  previous  ac- 
counting, but  ask  only  that  llie  principal  of  the  estate,  which  has  been 
depleted  by  erroneous  pa3rments  under  a  mistake  of  fact,  be  returned. 
But  does  not  this  beg  the  question?  In  the  face  of  these  adjudications, 
can  it  be  said  that  the  payments  are  erroneous,  in  the  sense  that  the 
trustee  is  guilty  of  a  devastavit  in  not  seeking  a  recovery  thereof? 
I  do  not  see  that  subdivision  6  of  section  2481  of  the  Code  of  Civil 
Procedure  is  applicable,  inasmuch  as  this  is  not  an  application  to 
open,  vacate,  modify,  or  set  aside  the  decrees  which  are  the  shield  of 
the  trustee.  Indeed,  as  I  have  said,  the  learned  counsel  expressly 
states  that  "these  appellants  did  not  seek  before  the  surrogate,  and  do 
not  seek  now,  to  set  aside  any  decision  made  by  the  surrogate  upon  any 
previous  accounting." 

The  division  of  the  estate  into  five  separate  trusts  was  embraced  in 
the  previous  accounting.  This  was  objected  to  and  passed  upon  by 
the  surrogate,  and  I  think  that  the  matter  is  now  res  adjudicata.  Au- 
thorities supra;   Matter  of  Garth,  10  App.  Div.  100,  41  N.  Y.  Supp. 
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I022;   Kager  v.  Brenneman,  47  App.  Div.  63,  62  N.  Y.  Supp.  339; 
Matter  of  Wilkts,  112  N.  Y.  289,  665,  19  N.  E.  690. 

The  trustee  did  not  unqualifiedly  refuse  to  accept  the  check  of  refund 
tendered  to  him.  It  was  tendered  with  a  proposed  receipt  reading', 
in  part : 

"Being  the  amount  of  the  real  estate  dlTldenda  from  the  stock  of  the  Sixth 
Avenue  Railroad  Company,  held  by  the  estate  of  Abljah  Cnrtlss,  erroneously 
paid  to  her  as  income,  as  decided  by  the  surrogate  in  his  decision  of  January 
16, 1901,  In  the  above-entitled  matter." 

The  trustee  refused  acceptance  on  the  express  ground  that  he  could 
not  sign  the  receipt,  and  could  not  accept  the  check  under  the  terms 
of  the  receipt,  for  the  reason  that  the  decree  of  the  surrogate  had 
confirmed  these  payments.  I  think  that  the  trustee  was. justified  in 
such  refusal.  Noyes  v.  Wyckoff,  114  N.  Y.  204,  207,  21  N.  E.  158. 
The  decree  of  the  surrogate  should  be  affirmed. 

Decree  affirmed,  with  costs  payable  out  of  the  estata   All  c<»icar. 


MoSWEENGT  et  al.  v.  ERIE  E.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  22, 1904) 

1.  RA11.BOAD8— Cbobsino  Accident— Negligence. 

Where  defendant  maintained  a  stationary  signal  bell  at  a  crossing, 
which,  when  it  operated  properly,  would  ring  on  the  approach  of  a  train 
when  it  was  about  1,300  feet  distant,  but  at  the  time  of  an  accident  at  the 
crossing  the  bell  was  out  of  order,  and  did  not  ring,  and  no  warning 
whatever  was  given  of  the  train's  approach,  such  facts  constituted  evi- 
dence of  defendant's  negligence. 

2,  Sake — Contbibutokt  Neolioknce. 

Where,  la  an  action  for  death,  caused  by  a  collision  at  a  railroad  cross- 
ing, plalntitTs  intestate  and  his  companion  were  both  killed  while  driving 
across  the  track,  and  the  only  witness  who  testified  to  having  seen  the 
buggy  prior  to  the  very  moment  of  collision  stated  that  it  did  not  stop 
while  approaching  the  track,  but  only  Blackened  speed,  and,  if  deceased  bad 
looked,  he  could  have  seen  a  train  approaching  from  the  direction  of  the 
train  which  struck  him  when  it  was  626  feet  from  the  center  of  the  cross- 
ing, and  again,  when  deceased  was  23  feet  from  the  crossing,  at  a  distance 
of  106  feet,  the  evidence  was  insufficient  to  show  that  decedent  was  not 
guilty  of  contributory  negligence. 

Appeal  from  Special  Term,  Orange  County. 

Action  by  Patrick  B.  McSweeney  and  another,  as  administrators 
of  the  estate  of  Thomas  McSweeney,  deceased,  against  the  Erie  Rail- 
road Company.  From  a  judgment  dismissing  tfie  complaint  at  the 
close  of  plaintiffs'  evidence,  and  from  an  order  denying  plaintiflFs'  mo- 
tion for  a  new  trial,  they  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  TENKS. 
WOODWARD,  and  HOOKER,  JJ. 

Claude  Gignoux  (Thomas  Watts,  on  the  brief),  for  appellants. 
Henry  Bacon,  for  respondent 

T 1.  See  Railroads,  voL  41,  Cent  Dig.  i  074. 
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WILLARD  BARTLETT,  J.  The  plaintiffs'  intestate  was  killed  by 
one  of  th6  defendant's  trains  while  endeavoring  to  cross  the  Erie 
Railroad  at  Otisville,  in  Orange  county,  at  about  a  quarter  past  5 
o'clock  on  the  afternoon  of  August  28,  1902.  He  was  in  a  buggy 
drawn  by  a  single  horse,  and  was  accompanied  by  a  lady,  who  was 
also  killed.  The  evidence  does  not  disclose  who  was  driving.  A 
heavy  rainstorm,  accompanied  by  thunder  and  lightning,  had  prevailed 
during  the  afternoon,  and  was  not  yet  over,  although  its  violence  had 
somewhat  abated  at  the  time  of  the  accident.  The  top  of  the  buggy 
was  up,  and  the  side  curtains  were  drawn  down.  The  train  which 
collided  with  the  buggy  was  bound  east,  and  was  running  at  a  rate 
of  from  50  to  60  miles  an  hour.  There  is  a  descent  of  15  feet  on  the 
road  along  which  the  deceased  approached  the  crossing  between  a  point 
235  feet  distant  from  the  railroad  and  the  railroad  tracks.  Ten  feet 
of  this  descent  is  within  150  feet  of  the  railroad.  Near  the  point  where 
the  accident  occurred,  which  is  known  as  "Cadwells*  Crossing,"  the 
defendant,  before  and  at  the  time  of  the  accident,  maintained  a  sta- 
tionary signal  bell,  which,  when  it  operated  properly,  would  ring 
upon  the  approach  of  a  train  when  the  train  was  about  1,300  feet 
distant  This  signal  appears  to  have  been  out  of  order  on  the  day 
when  the  plaintiffs'  intestate  was  killed,  and  failed  to  ring  upon  the 
approach  of  the  train  which  struck  the  buggy.  There  was  abundant 
other  evidence  from  which  a  jury  might  have  found  that  no  warning 
whatever  was  given  of  the  train  s  approach ;  and,  if  the  dismissal  of 
the  complaint  was  based  solely  upon  the  proposition  that  there  was 
no  proof  of  the  defendant's  negligence,  I  do  not  see  how  it  could  be 
sustained.  On  the  other  hand,  a  careful  reading  of  the  record  com- 
pels the  conclusion  that  the  plaintiffs  failed  to  show  that  their  intes- 
tate was  free  from  contributory  negligence  on  his  part,  either  by 
direct  evidence  or  by  inferences  fairly  deducible  from  the  facts  proven. 
The  only  witness  who  testifies  to  having  seen  the  buggy  prior  to  the 
very  moment  of  the  collision  was  one  Joseph  B.  Conklin,  who  was  in 
a  house  upon  the  roadway  down  which  the  deceased  was  driving.  The 
material  parts  of  his  testimony  are  as  follows: 

"At  the  time  of  the  accident  I  eaw  this  carriage  coining  down  the  street. 
I  did  not  see  aiQtbIng  except  that  I  saw  tbe  carriage  coming  down  and  tbe 
train  strike  It  The  horse  was  walking  at  the  time  it  was  struck.  •  •  • 
There  had  been  a  very  fine  coaching  parade,  and  then  a  very  heavy  thnnder 
storm.  The  storm  was  still  raging  when  this  accident  occurred.  It  was  a  very 
unusual  storm — it  had  been;  was  somewhat  better.  •  •  «  William  De 
Witt  was  with  me  at  the  time  I  noticed  this  horse  and  wagon.  He  called  my 
attention  to  it  by  some  remark  that  these  people  would  get  caiight  if  they 
did  not  look  out  I  would  not  have  noticed  them  if  he  bad  not  called  my  at- 
tention to  tbem.  For  some  reason  I  understood  that  he  was  apprehensive  that 
tbey  would  be  struck  by  tbe  train,  and  I  began  to  look  at  them.  That  was 
perhaps  150  feet  from  the  track  when  I  first  noticed  them ;  at  the  top  of  the 
bill,  about  From  that  point  on  1  watched  them  until  the  crash  came — until 
they  were  struck.  In  going  that  distance  they  did  not  stop  at  any  point  from 
that  150  feet  where  I  first  noticed  them  until  the  collision.  I  am  not  so  posi- 
tive that  they  continued  on  at  the  same  gait  they  were  moving  when  I  first 
noticed  tbem.  Tbey  might  have  been  going  slower.  I  think  probably,  when 
I  first  noticed  tbem,  tbey  were  trotting.  Mr.  Bacon:  You  think  they  were 
walking  wben  tb^  went  over?    The  Witness :    Yes,  sir.    He  did  not  stop  at 
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any  point  from  tbe  150  feet  antil  the  point  of  collision.  He  did  not  ttap  in 
my  sight  I  was  watching  them  all  the  while.  *  *  *  It  was  a  top  buggy, 
I  think,  with  tbe  side  curtalna  on." 

There  was  also  evidence  that  at  a  point  on  the  highway  over  which 
the  deceased  was  approaching  he  could  have  seen  a  train  coming  from 
the  direction  of  the  train  which  struck  him  when  such  a  train  was 
626  feet  from  the  center  of  the  crossing.  The  next  point  at  which 
the  train  would  become  visible  was  23  feet  from  the  crossing,  when 
it  could  have  been  seen  at  a  distance  of  106  feet. 

From  the  testimony  which  has  been  quoted  it  will  be  observed  that 
there  is  no  evidence  whatever  of  the  exercise  of  any  degree  of  care  on 
the  part  of  the  persons  in  the  buggy,  unless  it  is  to  be  found  in  the 
statement  that  the  gait  of  the  horse  was  decreased  from  a  trot  to  a 
walk  as  the  buggy  approached  the  track.  Mr.  Conklin  does  not  say 
that  he  saw  either  of  the  occupants  of  the  vehicle,  so  that  we  are  left 
wholly  in  the  dark  as  to  what  they  actually  did,  except  to  reduce 
the  speed  of  the  horse.  The  exercise  of  due  care  required  the  de- 
ceased, under  the  circumstances,  to  look  and  listen  for  an  approaching^ 
train ;  and  the  mere  fact  that  the  stationary  signal  bell  was  not  ring- 
ing did  not  relieve  him  of  the  imputation  of  negligence  if  he  failed  to 
exercise  this  degree  of  care.  Rodrian  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
125  N.  Y.  526,  26  N.  E.  741.  "In  case  of  a  death  accident  at  a  rail- 
road crossing,"  says  Andrews,  J.,  in  the  case  cited,  "it  must  often  hap- 
pen that  the  circumstances  immediately  preceding  it  and  the  acts  and 
conduct  of  the  deceased  are  left  in  great  obscurity.  But  the  rules  of 
law  governing  the  right  of  recovery  are  the  same  as  in  other  cases, 
although  slighter  evidence  of  compliance  with  the  duty  cast  upon  a 
plaintiff  might  be  deemed  sufficient  than  where  the  injured  person 
was  alive  and  competent  to  testify,"  While  the  absence  of  contrib- 
utory negligence  need  not  be  established  by  direct  evidence,  but  may 
rest  upon  inferences  properly  drawn  from  the  surrounding  facts  and 
circumstances,  an  inference  of  due  care  cannot  be  based  solely  upon 
the  presumption  that  the  person  whose  life  is  exposed  to  danger  w^ill 
adopt  proper  means  to  protect  himself.  Such  is  the  established  rule 
in  this  state.  Wiwirowski  v.  L.  S.  &  M.  S.  R.  Co.,  124  N.  Y.  420, 
26  N.  E.  1023.  A  different  rule  prevails  in  the  federal  courts.  See 
Baltimore  &  Potomac  R.  R.  Co.  v.  Landrigan,  191  U.  S.  461,  24  Sup. 

Ct  137,  48  L.  Ed. .    In  the  present  case,  unless  we  are  prepared 

to  say  that  the  mere  change  in  the  gait  of  the  horse  from  a  trot  to  a 
walk  as  the  buggy  approached  the  crossing  warrants  the  inference  that 
the  deceased  looked  and  listened  for  the  approaching  train,  it  is  man- 
ifest that  die  plaintiffs  failed  to  sustain  the  burden  which  the  law  put 
upon  them  of  establishing  freedom  from  contributory  negligence  on 
the  part  of  the  deceased.  In  my  opinion,  the  fact  proved  does  not 
justify  the  inference  necessary  to  make  out  the  plaintiffs'  cause  of 
action.  A  momentary  halt  within  2^  feet  of  the  track,  or  a  glance, 
when  the  buggy  reached  that  spot,  in  the  direction  from  which  the 
train  was  approaching,  would  have  averted  the  accident  To  my  mind, 
the  evidence  indicates  that  the  occupants  of  the  buggy  drove  onto  the 
crossing  confident  in  their  safety  because  of  the  silence  of  the  sta- 
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tionary  signal  bell,  and  without  the  observance  of  that  care  which  the 
law  imposed  upon  them  notwithstanding  the  omission  of  the  signal. 
For  these  reasons  I  think  the  judgment  should  be  affirmed. 

Judgment  aad  «Hrd»  onanlnionsly  afflrmed,  with  costs.  All  concur. 


TANENBAUM  v.  JOSEPHI  et  al. 
(Supreme  Court,  Appellate  DlTlsi(»,  First  Department    April  22,  1904.) 

1.  InSUBANCX    BboKXKB— CORTBA.CT    TO    FUBNISH    IRSDBANCB— TSBiaRATIOII— 

CONSTBUCTIOM. 

Insurance  brokers  contracted  to  fnmlsh  tbelr  clients  all  Insurance  re- 
quired for  tbree  years  from  a  certain  date  at  a  certain  rate,  provided 
that  if,  during  ttie  contract,  any  body  of  fire  insurance  companies  sim- 
ilar to  the  combination  at  present  existing,  and  termed  tbe  Tariff  Asso- 
.  elation  of  New  York,  or  any  similar  body  under  any  otber  name,  should 
reduce  the  rate  of  Insurance,  the  clients  should  have  the  benefit  thereof. 
Held,  that  the  dissolution  of  tbe  Tariff  Association  of  New  Tork  did  not 
terminate  the  contract 

2.  JuBT  Question — ^What  Constitctes. 

M'here  the  testimony  is  conflicting  on  an  issue  of  fact  decisive  of  the 
rights  of  the  parties,  it  should  be  submitted  to  the  jury. 

S.    INSVBANCE   BBOKEBS — CONTBACT  TO   FUBNISH    INBUBANCE— RESCISSION. 

Insurance  brokers  contracted  with  clients  to  furnish  all  insurance  re- 
quired for  a  certain  period  at  a  certain  rate,  provided  tbat  If  the  rate 
of  insurance  should  be  reduced  by  a  certain  tariff  association,  the  clients 
would  have  the  benefit  thereof.  During  the  life  of  the  contract  the  asso- 
ciation dissolved,  and  the  companies  composing  it  acted  independently 
In  fixing  the  rates,  resulting  in  a  lowering  thereof.  The  clients  Informed 
the  brokers  that  insurance  was  offered  them  at  a  much  lower  rate  than 
specified  in  their  contract  and,  after  some  negotiation,  divulged  the 
name  of  one  T.,  a  broker,  who  offered  insurance  at  such  reduced  rate. 
The  brokers  then  told  their  clients  that  if  the  latter  would  get  T.  to  ob- 
tain the  execution  of  an  agreement  and  guaranty  prepared  by  the  bro- 
kers, the  clients  might  give  T.  their  insurance.  The  clients  mailed  a 
contract  and  guaranty  to  T.,  with  a  letter,  dictated  In  the  brokers'  pres- 
ence, in  which  the  promise  to  place  insurance  with  him  was  modified  to 
read,  "We  will  take  the  matter  into  serious  consideration."  T.  returned 
the  contract  and  guaranty  duly  executed,  and  the  brokers  were  informed 
of  that  fact  Held,  that  the  original  contract  of  the  brokers  to  furnish 
Insurance  was  rescinded. 

Ingrabam,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Moses  Tanenbaum  against  Isaiah  Josephi  and  others,  com- 
posing the  firm  of  Albert  Benjamin  &  Co.  From  a  judgment  for  plain- 
tiff, and  a  denial  of  a  new  trial,  defendants  appeal.    Reversed. 

Argued  before  VAN  BRUNT.  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, INGRAHAiM,  and  LAUGHUN,  JJ. 

John  Frankenheimer,  for  appellants. 
Ernest  Hall,  for  respondent. 

LAUGHLIN,  J.  The  plaintifFs  assignors  were  general  fire  insur- 
ance brokers,  and  he  was  a  member  of  the  firm.  The  defendants  were 
merchants  engaged  in  business  in  the  city  of  New  York,  and  desired  in- 
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surance  upon  their  merchandise  and  fixtures.  On  the  24th  day  of  De- 
cember, 1896,  plaintifT's  assignors  and  the  defendants  made  an  agree- 
ment in  writing  by  which  the  former  were  to  procure  all  insurance  re- 
quired by  the  defendants  for  three  years  from  the  ist  day  of  Febru- 
ary, 1897,  at  the  rate  of  83  cents  per  $100  in  valuation.  The  action 
is  brought  to  recover  damages  for  a  breach  of  this  contract  The  rate 
specified  in  the  contract  was  7  cents  per  hundred  lower  than  the  rate 
fixed  by  the  Tariff  Association.  The  Tariff  Association  was  an  asso- 
ciation composed  of  about  70  per  cent,  or  more  of  the  fire  insurance 
companies  doing  business  in  the  city  of  New  York.  The  association 
fixed  uniform  rates,  and  from  time  to  time  changed  the  same.  The 
contract  provided  that  if,  during  the  term  of  the  contract,  the  rate 
should  be  reduced  by  the  association,  the  defendants  should  have  the 
benefit  of  the  reduction,  but,  if  the  rate  should  be  increased,  the  brokers 
were  obligated  to  furnish  the  insurance  without  any  increase  in  their 
charges  therefor.  On  the  28th  day  of  April,  1898,  the  Tariff  Associa- 
tion dissolved,  and  thereupon  each  insurance  company,  in  fixing  and 
offering  rates,  acted  independently.  The  result  was  a  decided  lower- 
ing in  the  rates.  Down  to  this  time  the  brokers  had  procured  the  in- 
surance required  by  the  defendants  pursuant  to  the  contract.  Early 
in  May,  i3(J8,  the  defendants  informed  the  plaintiff  that  insurance  was 
offered  to  them  by  other  agents  at  a  much  lower  rate  than  that  speci- 
fied in  the  contract.  The  defendants  gave  evidence  tending  to  show 
that  the  brokers  then,  instead  of  standing  upon  their  rights  under  the 
contract,  or  asserting  that  defendants  were  not  entitled  to  the  benefit 
of  the  reduction  in  rates,  manifested  a  willingness  to  furnish  the  insur- 
ance at  50  cents  per  hundred ;  that  defeijdants  had  been  offered  insur- 
ance as  low  as  20  cents  a  hundred,  and  they  informed  plaintiff  that 
thev  thought  the  insurance  should  be  furnished  for  30  or  40  cents  a 
hundred ;  that  plaintiff,  representing  his  firm,  was  unwilling  to  accede 
to  this  suggestion,  and  insisted  that  no  brokers  could  furnish  the  insur- 
ance as  low  as  20  cents  per  hundred;  that  defendants  then  divulged 
the  name  of  one  Tynberg  as  the  broker  who  offered  them  insurance  at 
that  rate;  that  plaintiff  therefore  informed  one  of  the  defendants  that, 
if  they  could  get  Tynberg  to  obtain  the  execution  of  an  agreement  and 
guaranty  prepared  by  the  plaintiff,  then  the  defendants  might  give 
Tynberg  their  insurance ;  that  prior  to  this  time  the  plaintiff  had  pre- 
pared a  contract  and  guaranty  with  a  view  to  having  defendants  submit 
them  to  another  broker,  who  had  tendered  insurance  at  a  low  rate,  and 
he  delivered  this  contract  and  guaranty  to  the  defendants;  that  the 
defendants  inclosed  the  same  with  a  letter  to  Tynberg ;  that  this  letter 
was  dictated  in  the  presence  of  the  plaintiff,  and,  as  first  dictated,  was 
to  the  effect  that,  if  Tynberg  would  sign  the  contract  and  obtain  the 
guaranty,  they  would  place  their  insurance  with  him ;  that,  at  the  plain- 
tiff's suggestion,  the  part  relating  to  placing  insurance  with  him  was 
altered  to  read,  "we  will  take  the  matter  into  serious  consideration;" 
that  plaintiff  also  suggested  that  both  parties  should  sign  a  waiver  of 
cancellation  clause,  but  that  defendant  would  not  agree  to  this,  as  he 
never  asked  or  knew  of  an  insurance  broker  to  do  this,  and  the  plaintiff 
acquiesced  in  this  view ;  that  Tynberg  returned  a  typewritten  copy  of 
the  contract  to  the  defendants,  execdted  by  himself  and  guarantied 
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as  suggested;  that  thereupon  one  of  the  defendants  telephoned  the 
plaintiff,  informing  him  of  this  fact,  and  stating  that  they  would  give 
their  insurance  to  Tynberg;  that  the  plaintiff  Uien,  for  ^e  first  time, 
claimed  that  this  was  all  for  his  benent,  and  that  the  contract  should 
be  given  for  his  account;  and  that  to  this  the  defendants  did  not  ac- 
cede, and  subsequently  placed  the  insurance  with  Tynberg,  After  the 
conversation  over  the  telephone,  and  before  the  insurance  was  actually 
placed  with  Tynberg,  the  plaintiff  wrote  the  defendants,  asserting  that 
the  proposition  to  Tynberg  was  made  merely  to  convince  the  defend- 
ants that  Tynberg's  offer  was  not  made  in  good  faith,  and  requesting 
that  no  insurance  be  given  to  Tynberg  or  any  other  firm  without  con- 
sulting him,  and  claiming  that,  if  any  orders  were  to  be  given  to  Tyn- 
berg, they  should  be  for  the  account  of  the  plaintiff's  assignors ;  and 
submitting  new  propositions  for  a  reduction  of  the  rate  by  his  assign- 
ors to  40  and  50  cents,  respectively;  At  the  close  of  the  evidence  the 
court  directed  a  verdict  .for  plaintiff  for  the  difference  between  the  con- 
tract price  of  83  cents  per  hundred  and  the  rate  at  which  the  insurance 
was  placed  with  Tynberg  upon  all  insurance  so  placed  for  the  balance 
of  the  contract  period.  Defendants  excepted  to  the  direction  of  a 
verdict,  and  requested  to  go  to  the  jury  upon  all  questions  of  fact,  and 
also  excepted  to  the  denial  of  this  request. 

The  appellants  contend  that  the  dissolution  of  the  Tariff  Association 
dissolved  the  contract,  but  this  claim  is  not  tenable.  They  obligated 
themselves  to  place  all  the  insurance  they  required  through  the  plain- 
tiff's assignors,  and  to  pay  therefor  at  the  rate  of  83  cents  per  hundred. 
The  only  contingency  in  which  the  rate  was  to  be  different  was  the 
reduction  of  the  rate  by  "any  body  of  fire  insurance  companies  (similar 
to  a  combination  at  present  in  existence  termed  the  Tariff  Association 
of  New  York)  or  any  similar  body  under  any  other  name."  That  event 
has  not  transpired.  Therefore  the  defendants  were  obligated  to  take 
the  insurance  and  pay  therefor  the  maximum  rate,  and  plaintiff's  as- 
signors could,  if  they  had  so  elected,  have  held  the  defendants  to  their 
contract. 

The  testimony  of  the  plaintiff  controverts  that  offered  by  the  defend- 
ant^ to  the  effect  that,  if  Tynberg  would  execute  the  agreement  and 
obtain  the  guaranty,  they  were  at  liberty  to  place  their  insurance  with 
him.  That  question  of  fact  should  have  been  submitted  to  the  jury,  if 
its  determination  would  have  been  decisive  of  the  rights  of  the  parties. 
Assuming  the  evidence  introduced  on  the  part  of  the  defendants  to  be 
true,  as  must  be  assumed  in  view  of  the  refusal  to  submit  the  questions 
of  fact  to  the  jury,  we  think  the  contract  was  rescinded,  and  the  plain- 
tiflE  was  not  entitled  to  recover.  The  rescission  was  by  mutual  consent. 
The  consideration  was  the  release  of  each  party  from  his  liability  under 
the  contract,  and  there  was  the  further  consideration  that  the  defend- 
ants were  induced  to,  and  did,  write  a  letter  to,  and  have  communications 
and  negotiations  with,  Tynberg,  for  placing  the  insurance.  The  plain- 
tiff's assignors  were  not  at  liberty,  after  making  this  proposition  to  the 
defendants,  and  after  it  was  acted  upon  by  the  latter,  and  all  the  condi- 
tions upon  which  the  rescission  of  the  contract  was  to  take  effect  were 
complete,  to  withdraw  the  proposition,  even  though  the  defendants  had 
not  then  placed  any  of  the  insurance  with  Tynberg,  or  legally  obligate 
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themselves  so  to  do.  They  at  least  obligated  themselves  to  consider 
seriously  Tynberg's  offer,  and  they,  as  business  men,  could  not  honor- 
ably ask  Tynberg  to  execute  the  contract  and  procure  the  guaranty  on 
the  representation  that  they  would  consider  his  offer,  if  they  were  not 
at  liberty  to  consider  it  at  all  in  their  own  behalf. 

It  follows,  therefore,  that  the  judgmwit  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event 

VAN  BRUNT,  P.  T.,  and  PATTERSON  and  McLAUGHLIN,  JJ., 
concur.    INGRAHAM,  J.,  dissents. 


In  re  HOOPLB. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  22,  1904.) 

L  Tbanbfkb  Tax— Govebnment  Bonds— Exemptior. 

Federal  bonds  were  not  subject  to  succession  tax  under  Laws  1892.  p. 
814,  c.  399,  i  1,  impoelng  a  tax  on  the  transfer  of  property  when  the  trans- 
fer is  by  will  of  property  within  the  state,  and  the  decedent  Is  a  nonres- 
ident and  section  22  (page  822)  defining  the  word  "property"  as  embracing 
all  property  over  which  the  state  lias  any  Jnriadiction  for  the  purpose!, 
of  taxation. 

2.  Same— REPUNDjntNT—STATtJTBS— Amendment— Retboactive  Operation. 

Laws  1900,  p.  916,  c.  382,  amending  Tax  Law,  Laws  1896,  p.  871.  c.  OriS. 
i  225,  providing  for  the  refundment  of  transfer  taxes  erroneously  paid 
if  the  order  assessing  the  tax  is  modified  or  reversed  within  two  years 
from  and  after  the  date  of  its  entry,  was  not  retroactive  so  as  to  cut  off 
rights  to  refundment  previously  existing,  immediately  on  its  enactment. 

8.  Same— Limitations. 

At  the  time  a  transfer  tax  was  erroneously  assessed  and  paid.  Laws 
1892.  p.  816,  c.  399,  |  6,  was  in  force,  providing  that  on  proof  tliat  the  tax 
had  beep  erroneously  paid  the  comptroller  might  require  the  amount  to 
be  refunded,  provided  the  "application  to  refund"  was  made  within  five 
years  after  payment.  By  Laws  1897,  p.  152,  c.  284,  such  section,  wlilcb 
became  section  225  of  the  Tax  Law,  Laws  1896,  p.  871,  c.  908,  was  amend- 
ed so  as  to  provide  that  if,  after  the  payment  of  any  tax  In  pursuance 
of  a  surrogate's  order  fixing  the  same,  such  order  be  modified  or  revenged, 
the  State  Comptroller  shall  order  the  tax  refunded,  but  that  no  applica- 
tion for  such  refundment  shall  be  made  after  one  year  from  such  reversal 
or  modification.  Held,  that  where  the  five-year  limitation  provided  by 
Laws  1892,  p.  816,  c  399,  i  6,  had  not  run  against  the  recovery  of  a  tax 
erroneously  assessed  at  the  time  of  the  amendment  of  such  section  in 
1897,  which  section,  as  amended,  only  imposed  a  limitation  after  the  sur- 
rogate's order  fixing  the  tax  had  been  reversed  or  modified,  the  fact  that 
nearly  eight  years  had  expired  before  an  application  for  an  order  to 
vacate  the  order  assessing  the  tax  was  made  did  not  preclude  the  grant- 
ing of  the  application. 

4.  Same. 

Since  the  tax  law  prescribes  full  llmltatlonB  for  the  recovery  of  taxes, 
a  proceeding  for  the  vacation  of  an  order  assessing  a  transfer  tax  ille- 
gally assessed  is  imaflfected  by  Code  Civ.  Proc.  H  380,  382,  414,  imposing 
limitations  for  actions  and  special  proceedings,  which  in  terms  could  only 
be  available  to  the  State  Comptroller  in  an  action  or  apedal  proceeding 
directly  against  him. 
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Appeal  from  Order  of  Surrogate,  Queens  Count>. 

Proceedings  for  the  settlement  of  the  estate  of  William  H.  Hoople, 
deceased.  From  an  order  of  the,Surrogate's  Court  vacating  a  previous 
order  fixing  a  transfer  tax  on  United  States  government  bonds,  and  di- 
recting the  State  Comptroller  to  refund  to  the  executor  of  the  estate 
the  tax  paid  on  such  bonds,  the  comptroller  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Leonard  B.  Smith,  for  appellant 
Joseph  Rowan,  for  respondent  executor. 

WILLARD  BARTLETT,  J.  The  tax  of  $660  which  the  executor 
paid  to  the  county  treasurer  of  Queens  county  on  November  29,  1895, 
under  the  compulsion  of  an  order  of  the  Surrogate's  Court  made  on 
the  9th  day  of  August  in  the  same  year,  was  assessed  upon  bonds  of  the 
United  States  government  which  were  exempt  from  taxation  under 
the  transfer  tax  act  of  1892  (Laws  1892,  p.  814,  c.  399),  and  the  assess- 
ment was  therefore  illegal  and  void.  Matter  of  Whiting,  150  N.  Y. 
27,  44  N.  E.  715,  34  L.  R.  A.  232,  55  Am.  St.  Rep.  640;  Matter  of 
Sherman,  153  N.  Y.  I,  46  N.  E.  1032.  This  is  conceded  by  the  re- 
spondent The  order  under  review,  however,  vacating  the  order  tax- 
ing the  United  States  bonds  of  the  decedent,  was  not  applied  for  or 
made  imtil  October,  1903,  nearly  eight  years  after  the  tax  had  been 
paid;  and  the  principal  contention  upon  this  appeal  is  that  the  exec- 
utor's right  to  enforce  a  repayment  as  against  the  State  Comptroller 
is  barred  by  the  lapse  of  time  and  the  statute  of  limitations.  At  the 
time  when  the  tax  in  question  was  assessed  and  paid  the  transfer  tax 
act  then  in  force  provided  that  it  should  be  lawful  for  the  State  Comp- 
troller, upon  proof  that  any  amount  of  said  tax  had  been  paid  erroneous- 
ly into  the  state  treasury,  to  require  the  amount  of  the  erroneous  or 
illegal  payment  to  be  refunded  to  the  person  or  persons  who  had  paid 
such  tax  in  error,  provided  that  all  applications  for  such  refunding  of 
erroneous  taxes  should  be  made  within  five  years  from  the  payment 
thereof.  Laws  1892,  p.  816,  c.  399,  §  6.  This  provision  was  retained 
without  change  as  a  part  of  section  225  of  the  tax  law  when  the  transfer 
tax  law  was  revised  and  incorporated  in  the  tax  law  in  1896.    Laws 

1896,  p.  871,  c.  908,  §  225.    In  1897  section  225  of  the  tax  law  (Laws 

1897,  p.  152,  c.  284)  was  amended  so  as  to  read  as  follows: 

"If  after  the  payment  of  any  tax  In  pursuance  of  an  order  fixing  such  tax, 
made  by  the  surrogate  having  jurisdiction,  such  order  be  modified  or  reversed, 
on  dne  notice  to  the  comptroller  of  the  state,  the  state  comptroller  shall,  by 
order,  direct  and  allow  the  treasurer  of  the  county,  or  the  comptroller  of  the 
dty  of  New  York,  to  refund  to  the  executor,  administrator,  '^ustee,  person 
iX  persons,  by  whom  such  tax  bad  been  paid,  the  amount  of  any  moneys  paid 
or  deposited  on  account  of  such  tax  in  excess  of  the  amount  of  the  tax  fixed 
by  the  order  modified  or  reversed;  •  •  •  but  no  application  for  such  re- 
fund shall  be  made  after  one  year  from  such  reversal  or  modification." 

It  will  be  observed  that  the  provision  quoted  contains  no  limitation 
as  to  the  time  when  the  modification  or  reversal  of  the  surrogate's 
order  fixing  the  tax  must  be  procured;  The  only  limitation  relates  to 
the  application  to  the  comptroller  for  a  refund  of  the  tax  after  the  or- 
der of  the  surrogate  shall  have  been  reversed  or  modified.    The  reversal 
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or  modification  contemplated  by  this  statute  need  not  be  the  action  of 
an  appellate  tribunal.  The  modification  may  be  made  by  the  surrogate 
himself.  Matter  of  Coogan,  27  Misc.  Rep.  563,  59  N.  Y.  Supp.  in, 
affirmed  as  People  ex  rel.  Coogan  v.  Morgan,  45  App.  Div.  628,  61  N. 
Y.  Supp.  1 144,  affirmed  in  162  N.  Y.  613,  57  N.  E.  1107. 

In  1900  section  225  of  the  tax  law  was  further  amended  so  as  to  pro- 
vide for  the  refunding  by  the  comptroller  of  taxes  erroneously  paid  if 
the  order  was  modified  or  reversed  within  two  years  from  and  after 
the  date  of  the  entry  of  the  order  fixing  the  tax.  Laws  1900,  p.  916, 
c.  382,  The  order  fixing  the  tax  in  the  case  at  bar  was  not  modified 
within  two  years  after  its  entry ;  and  as  I  understand  the  argument  in 
behalf  of  the  State  Comptroller  on  this  appeal  the  contention  is  that 
the  act  of  1900  had  the  effect  of  absolutely  denying  any  right  to  en- 
force the  repayment  of  a  void  tax  where  the  order  assessing  the  same 
had  been  made  more  than  two  years  before  the  passage  of  the  act, 
and  remained  unreversed  and  unmodified.  This,  it  seems  to  me,  would 
be  giving  to  the  act  of  1900  a  retroactive  effect,  although  the  lan- 
guage of  the  statute  does  not  indicate  any  intention  on  the  part  of  the 
Legislature  to  do  so.  The  five-year  limitation  prescribed  by  the  trans- 
fer tax  law  of  1892  had  not  run  when  the  act  of  1897  took  effect  The 
only  limitation  contained  in  the  act  of  1897,  as  has  already  been  pointed 
out,  related  to  the  lapse  of  time  after  the  order  fixing  the  tax  had  been 
reversed  or  modified.  It  did  not  undertake  to  limit  the  time  within 
which  a  party  who  had  paid  a  void  tax  might  apply  to  the  Surrogate's 
Court  for  a  modification  of  the  order  assessing  it  Nothing  had  oc- 
curred, therefore,  to  bar  the  right  of  the  executor  in  this  case  to  apply- 
to  the  surrogate  for  a  modification  of  such  original  order  at  the  time 
of  the  passage  of  the  act  of  1900.  I  do  not  think  that  the  latter  statute 
was  intended  to  be  retroactive,  or  to  have  the  effect,  as  it  would  have 
if  so  construed,  to  cut  off  all  rights  of  the  executor  in  this  case  immedi- 
ately upon  its  enactment.  The  rule  may  be  considered  settled  in  this 
state  that  neither  original  statutes  nor  amendments  have  any  retroactive 
force  unless  the  Legislature  so  declares,  either  in  express  words  or  by 
unmistakable  implication.  "Where  it  is  claimed  that  a  law  is  to  have 
a  retrospective  operation,  such  must  be  clearly  the  intention,  evidenced 
in  the  law  and  its  purposes,  or  the  court  will  presume  that  the  lawmak- 
ing power  is  acting  for  the  future  only,  and  not  for  the  past."     Wliite 

V,  United  States,  191  U.  S.  545,  552,  24  Sup.  Ct  171,  48  L.  Ed. ; 

Matter  of  Miller,  no  N.  Y.  216,  18  N.  E.  139;  People  ex  rel.  Collins 
V.  Spicer,  99  N.  Y.  225,  i  N.  E.  680.  The  doctrine  which  has  some- 
times been  laid  down  that  express  words  are  necessary  to  give  a  stat- 
ute a  retroactive  effect,  has  been  declared  not  to  apply  to  remedial 
statutes,  provided  they  do  not  impair  contracts  or  disturb  absolute 
vested  rights.  People  ex  rel.  Collins  v.  Spicer,  99  N.  Y.,  at  page  233, 
I  N.  E.  680.  And  it  has  been  held  that  statutes  of  limitation  may 
act  retrospectively  unless  they  absolutely  destroy  rights  of  action  or 
impair  them  to  an  unreasonable  extent.  Fiske  v.  Briggs,  6  R.  I.  557 ; 
Burwell  v.  Tullis,  12  Minn.  572  (Gil.  486).  But  even  under  this  liberal 
rule  no  retrospective  effect  can  be  given  to  chapter  382,  p.  916,  of  the 
Laws  of  1900,  amending  section  225  of  the  tax  law ;  for,  if  the  amend- 
ment be  deemed  a  statute  of  limitation,  such  a  construction  would  abso- 
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lutely,  and  most  unreasonably  deprive  of  all  redress  those  persons  from 
whom  payment  of  an  illegal  transfer  tax  had  been  forcibly  exacted, 
but  who  had  delayed  proceedings  to  procure  the  repayment  of  the 
same  in  reliance  upon  pre-existing  legislation. 

Assuming  that  prior  to  November  29,  1901  (six  years  after  the  pay- 
ment of  the  tax),  the  respondent  was  entitled  to  enforce  a  demand  for 
repayment  against  the  State  Comptroller,  the  appellant  argues  that 
upon  the  expiration  of  the  six  years  the  limitations  prescribed  by  sec- 
tions 380, 382 ,  and  414  of  the  Code  of  Civil  Procedure  became  applica- 
ble, and  constituted  a  bar  to  the  enforcement  of  the  executor's  claim. 
It  does  not  seem  to  me,  however,  that  the  Code  provisions  cited  have 
any  bearing  upon  such  an  order  as  that  here  under  review.  In  terms 
they  could  be  available  to  the  State  Comptroller  only  in  an  action  or 
special  proceeding  directly  against  him ;  but,  in  my  opinion,  they  have 
no  application  to  the  remedies  provided  by  the  tax  law  for  procuring 
the  repayment  of  a  void  tax.  It  seems  to  me  that  the  intention  of  the 
Legislature  has  been  distinctly  manifested  in  the  various  enactments  on 
the  subject  to  put  into  the  tax  laws  themselves  all  the  limitations  affect- 
ing the  duty  and  liability  of  the  State  Comptroller  to  make  restitution 
of  moneys  which  the  representatives  of  estates  of  decedents  have  been 
compelled  to  pay  into  the  state  treasury  without  authority  of  law. 

For  these  reasons  I  think  that  the  order  of  the  Surrogate's  Court  was 
right,  and  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


PRAHAR  v.  TOUSET. 

(Snpreme  Conrt,  Appellate  Division,  Second  Department    April  22,  1904.) 

1.  Lamolobd  and  Tenant— Condition  of  Pbemibis— Liabilitt  of  Lawdlobd. 
Tbe  lessee  of  real  property  must  run  the  risk  of  its  condition,  unless  be 
has  an  express  agreement  by  tbe  lessor  covering  that  subject 

Z  Fbattd— Repbesentationb  Ionobantlt  Made. 

A  person  who,  for  the  purpose  of  inducing  another  to  contract  with 
him,  states  on  bis  personal  knowledge  a  material  fact  without  having 
knowledge  whether  the  statement  is  true  or  false,  or  reasonable  ground 
to  believe  it  true,  is  guilty  of  fraud  if  the  statement  is  relied  on,  and 
subsequently  found  to  be  false,  though  he  had  no  actual  knowledge  that 
it  was  untrue. 

8.  Same— BtTBDXN  or  PBOor. 

In  an  action  on  contract,  fraud  Is  an  afflrmatlve  defense,  and  must  be 
proved. 

4.  Sake — SurnciENcr  or  Evidence. 

In  an  action  on  a  lease,  in  which  defendant  claimed  that  tbe  execu- 
tion of  the  lease  was  procured  by  fraudulent  representations  of  the  lessor 
that  the  building  was  adapted  to  the  purposes  for  which  tbe  lessee  desired 
to  use  It  evidence  considered,  and  held  not  snffldent  to  Justify  submis- 
sion to  tbe  jury  of  this  issue. 

5.  Sake— DEyECTB  Existing  at  Time  ot  Lease. 

Laws  18C0,  p.  592,  c.  345,  providing  that  a  tenant  Is  not  liable  for  rent 
after  a  building  has  become  untenantable  by  any  cause  without  fault  of 

^  1.  See  Landlord  and  Tenant  vol.  32,  Cent  Dig.  i  629. 
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.  the  tenant,  does  not  apply  where  the  defect  existed  when  the  lease  was 
made,  and  no  fraud  or  misrepresentation  on  the  part  of  the  landlord  is 
shown. 

Appeal  from  Trial  Term,  Kingfs  G>unty. 

Action  by  Louis  B.  Praliar  against  Rosalie  Tousey,  as  executrix  of 
the  will  of  Frank  Tousey,  deceased.  From  a  judgment  for  plaintiff 
for  a  portion  of  his  demand,  he  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

John  E.  Brodsky,  for  appellant. 
James  M.  Hunt,  for  respondent. 

WOODWARD,  J.  On  the  nth  day  of  December,  1900,  the  plain- 
tiff, as  the  owner  of  a  factory  building  at  124  to  130  Pearl  street,  bor- 
ough of  Brooklyn,  entered  into  a  written  contract  with  the  defendant's 
hnsband,  Frank  Tousey,  by  the  provisions  of  which  the  plaintiff  leased 
to  the  said  Frank  Tousey  certain  floors  of  the  factory  building,  to  be 
used  as  a  printing  office,  for  a  period  of  five  years  from  the  1st  day  of 
February,  1901.  Mr.  Tousey  began  moving  his  printing  office  in  Jan- 
uary, 1901,  and  was  fully  installed,  and  had  been  operating  his  plant 
for  several  weeks  before  the  close  of  the  month  of  February,  at  which 
time,  by  order  of  the  department  of  buildings,  he  was  compelled  to 
stop  running  his  presses;  this  order  being  subsequently  modified  so 
that  a  portion  of  the  presses  were  permitted  to  run,  some  of  them  at 
a  reduced  rate  of  speed.  Matters  remained  in  this  situation  for  about 
one  year,  when  Mr.  Tousey.  having  in  the  meantime  constructed  a  build- 
ing of  his  own,  removed  from  the  plaintiff's  premises.  Mr.  Tousey 
subsequently  died,  and,  this  action  is  brought  against  his  executrix  to 
recover  the  rent  due  under  the  terms  of  the  lease  for  the  months  of 
February,  1902,  to  and  including  March,  1903.  The  answer  alleges 
fraud  in  the  inception  of  the  lease  contract,  and  the  verdict  of  the  jury 
allows  the  plaintiff  $194,  this  being  evidently  for  a  portion  of  the  month 
of  February,  1902,  which  it  was  conceded  had  not  been  paid  for,  though 
occupied  by  Mr.  Tousey.  This  verdict,  while  nominally  for  the  plain- 
tiff, is,  in  effect,  in  favor  of  the  defendant's  theory  of  fraud  in  the  mak- 
ing and  delivery  of  the  contract,  and  the  question  lias  been  properly 
raised  whether  there  was  evidence  which  entitled  the  defendant  to  go 
to  the  jury  upon  the  question  of  fraud,  and  this  is  the  broad  question 
presented  by  the  plaintiff's  appeal  from  the  judgment  and  from  the 
order  denying  plaintiff's  motion  for  a  new  trial  upon  the  minutes. 

The  amount  claimed  in  this  action — something  over  $8,000 — with 
the  unexpired  term  to  be  governed  by  the  decision  in  this  case,  involving 
about  $28,000,  which  fact  w?s  called  to  the  attention  of  the  jury  by  the 
learned  justice  presiding  at  the  trial,  appeals  strongly  to  the  abstract 
sense  of  justice,  under  the  facts  appearing  in  this  case,  and  renders 
necessary  a  careful  examinatk^n  of  the  evidence.  It  is  important  to 
bear  in  mind  that  while  it  seems  hard  to  impose  a  burden  of  $28,000 
upon  Mr.  Tousey's  estate,  for  which  there  can  be  only  a  partial  return, 
under  the  duty  of  the  landlord  to  make  the  loss  as  small  as  may  be  with- 
in reasonable  limitations,  there  are  important  considerations  of  public 
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policy  to  be  borne  in  mind  in  adjudications  of  this  character.  The 
gravamen  of  the  defense  is  fraud.  Fraud  is,  in  its  essential  elements, 
a  crime,  and  we  ought  not  lightly  to  convict,  a  man  of  fraud  for  the 
purpose  of  relieving  others  of  the  obligations  which  they  have  volun- 
tarily assumed  in  their  contracts.  The  law  surrounds  contracts  with 
special  protections  against  interference  even  by  the  sovereign  power, 
and  it  is  of  the  greatest  importance  that  the  mutual  and  lawful  obliga- 
tions of  persons  qualified  to  enter  into  contracts  should  be  observed, 
and  that  they  should  be  construed  and  the  law  administered  within  well- 
defined  rules,  "not  to  be  varied  in  particular  cases,  but  to  have  one  rule 
for  rich  and  poor,  for  the  favorite  at  court  and  the  countryman  at  plow." 
Cotting  v.  Kansas  City  Stock  Yards  Co.,  183  U.  S.  79,  22  Sup.  Ct.  30, 
46  h.  Ed.  92,  quoting  Cooley's  Constitutional  Limitations  (5^1  Ed.)  484, 
486. 

It  is  uniformly  held  in  this  state  that  the  lessee  of  real  property  must 
run  the  risk  of  its  condition,  unless  he  has  an  express  agreement  on  the 
part  of  the  lessor  covering  that  subject  The  tenant  hires  at  his  peril, 
and  a  rule  similar  to  that  of  caveat  emptor  applies,  and  throws  on  the 
lessee  the  responsibility  of  examining  as  to  the  existence  of  defects  in 
the  premises  and  of  providing  against  their  ill  effects.  Franklin  v. 
Brown,  118  N.  Y.  no,  115,  23  N.  E.  126,  6  L,.  R.  A.  770,  16  Am.  St. 
Rep.  744.  The  same  case  cites,  apparently  with  approval,  O'Brien  v. 
Capwell,  59  Barb.  497,  504,  to  the  effect  that,  "as  between  landlord 
and  tenant,  *  *  *  when  there  is  no  fraud  or  false  representations 
or  deceit,  and  in  the  absence  of  an  express  warranty  or  covenant  to  re- 
pair, that  there  is  no  implied  covenant  that  the  demised  premises  are 
suitable  or  fit  for  occupation,  or  for  the  particular  use  which  the  tenant 
intends  to  make  of  them,  or  that  they  are  in  a  safe  condition  for  use." 
See  Daly  v.  Wise,  132  N.  Y.  306,  30  N.  E.  837,  16  L.  R.  A.  236.  The 
learned  justice  presiding,  in  harmony  with  this  rule,  charged  the  jury 
that,  as  the  lease  contained  no  covenants  in  respect  to  the  condition  or 
adaptability  of  the  premises,  they  could  not  find  for  the  defendant  upon 
anything  contained  in  the  contract,  but  submitted  to  them  the  question 
of  whether  there  was  fraud  in  the  negotiations  looking  to  the  execution 
and  delivery  of  the  lease,  and  the  question  presented  is  whether  the 
evidence  justifies  such  a  submission. 

The  defendant's  theory,  as  set  forth  in  her  answer,  was  that  Frank 
Tousey  was  engaged  in  operating  a  printing  establishment  in  the  bor- 
ough of  Manhattan;  that  he  was  obliged  to  use  heavy  presses,  to  be 
operated  at  a  high  rate  of  speed ;  that  this  fact  was  known  to  the  plain- 
tiff at  the  time  of  entering  into  the  contract ;  that  the  plaintiff  examined 
the  machinery  and  plant  "for  the  purpose  of  discovering  and  advising 
the  said  Frank  Tousey  as  to  whether  or  not  the  buildings  Nos.  124 
to  130  Pearl  street,  in  the  borough  of  Brooklyn,  were  sufficiently  strong 
to  carry  the  said  machinery  while  the  same  was  in  operation,  and  to 
operate  which  the  plaintiff  was  to  furnish  the  power  as  specified  in  the 
said  lease" ;  that  after  making  the  examination  the  "plaintiff  represent- 
ed to  said  Frank  Tousey  that  the  premises  Nos.  124  to  130  Pearl  street, 
in  the  borough  of  Brooklyn,  were  sufficiently  strong  to  carry  the  plant 
and  machinery  of  the  said  Frank  Tousey,  and  to  permit  of  the  operation 
of  the  same;  and  the  said  Frank  Tousey,  upon  receiving  such  repre- 
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sentations,  and  relying  thereupon,  entered  into  the  lease  hereinbefore 
referred  to";   that  the  said  Fraijc  Tousgy  moved  into  the  plaintiflF's 
premises,  placed  his  machinery,  etc.,  and  that  the  building  proved  to  be 
too  weak  to  support  such  machinery  when  operated  at  the  high  rate 
of  speed  demanded  by  his  business;   that  the  "representations  made 
to  the  said  Frank  Tousey  as  hereinbefore  set  forth  were  vital  to  the 
transaction,  and  were  made  with  the  intent  that  said  Frank  Tousey 
should  act  upon  the  same;  that  said  Frank  Tousey  did  act  upon  the 
same,  and  that  they  were  false,  and  were  known  to  the  plaintiff  to  be 
false,  and  said  Frank  Tousey  was  injured  thereby."    The  answer  fur- 
ther alleges  the  removal,  and  sets  up  a  counterclaim  for  the  expense 
necessary  in  such  removal;   but  this  was  not  strongly  urged,  and  the 
charge  of  the  learned  justice  presiding  practically  took  that  question 
from  the  jury.    If  the  allegations  of  the  answer  were  true;   if  there 
was  evidence  from  which  the  jury  might  properly  draw  the  inference 
that  the  plaintiff,  with  intent  to  deceive  and  mislead  Mr.  Tousey,  rep- 
resented that  the  building  and  the  premises  demised  were  adequate  for 
the  purpose,  and  that  Mr.  Tousey  entered  into  the  contract  reljdng  en- 
tirely upon  these  representations,  and  these  representations,  made  upon 
the  personal  knowledge  of  the  plaintiff,  proved  to  be  false — the  judg- 
ment might  rest  upon  solid  foundation ;  but  we  read  the  record  in  vain 
for  evidence  supporting  these  material  allegations.    The  nearest  ap- 
proach to  evidence  to  support  the  allegations  of  the  answer  is  found  in 
the  testimony  of  St.  Clair  Tousey,  a  brother  and  employe  of  the  late 
Frank  Tousey.     He  testifies  that  in  the  latter  part  of  November,  1900, 
he  and  his  brother,  the  lessee,  visited  the  demised  premises;  that  tlie 
plaintiff  and  Mr.  Blank,  the  plaintiff's  foreman  in  the  factory,  which  oc- 
cupied the  lower  floors,  were  present,  and  that  during  the  conversation 
the  witness,  who  is  a  stranger  to  the  contract,  explained  to  Mr.  Blank 
that  they  had  heavy  presses,  and  asked  him  about  the  strength  of  the 
floors,  and  that  Mr.  Blank  replied,  "Mr.  Tousey,  these  floors  are  strong 
enough  to  hold  your  presses,"  and  that  Mr.  Blank  further  said,  "We 
have  a  very  heavy  machine  on  the  top  floor,"  and  asked  the  witness 
to  go  up  and  look  at  it,  but  the  witness  declined,  saying  that  he  did 
not  think  it  necessary  as  long  as  he  thought  the  floors  were  strong 
enough.     On  his  cross-examination  Mr.  Tousey  says  that  on  the  "day 
that  1  and  my  brother  went  over  in  the  month  of  November,  when  I 
say  my  brother  called  upon  Mr.  Prahar,  I  had  no  conversation  with 
Mr.  Prahar.    I  addressed  no  conversation  to  Mr.  Prahar  at  all.     The 
conversation  I  testified  to  was  with  Blank.    This  conversation  took 
place  on  the  third  floor  of  Prahar's  building."    It  thus  appears  tliat, 
aside  from  the  general  statement  of  this  witness  that  all  four  w^ere 
present  at  the  time  of  this  alleged  conversation,  there  is  no  evidence 
that  either  Mr.  Prahar  or  Frank  Tousey  heard  this  all^;ed  declaration 
of  Mr.  Blank  that  "these  floors  are  strong  enough  to  hold  your  presses." 
This  is  the  only  direct  evidence  in  the  case  of  any  representations  on 
the  part  of  any  one  that  this  building  was  adapted  to  the  uses  for 
which  Frank  Tousey  rented  the  premises.     Both  Mr.  Blank  and  Mr. 
Prahar  positively  dispute  Mr.  Tousey  in  respect  to  the  presence  of 
the  plaintiff  at  this  time,  but  we  must  assume  that  the  jury  has  resolved 
this  point  in  favor  of  the  defendant    There  is,  however,  no  contra- 
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diction  of  the  testimony  of  both  the  plaintiff  and  Mr.  Blank  that  the 
latter  was  the  foreman  of  the  plaintiff's  factory,  and  had  no  authority 
whatever  to  deal  with  the  plaintiff's  real  property,  and  the  verdict 
in  this  case  rests  upon  the  testimony  that  in  a  conversation  between 
St.  Clair  Tousey  and  Mr.  Blank,  neither  of  whom  had  any  legal 
interest  in  the  contract  or  the  premises,  the  latter  stated,  not  that  the 
building  was  safe  for  the  purposes  for  which  Frank  Tousey  desired  it, 
but  that  the  "floors  were  strong  enough  to  hold  your  presses."  There 
is  not  the  slightest  evidence  to  show  that  the  attention  of  either  the 
plaintiff  or  Frank  Tousey  was  called  to  this  conversation  between  St 
Clair  Tousey  and  Mr.  Blank,  which  might  easily  have  been  carried 
on  without  attracting  attention  between  the  contracting  parties.  But 
assuming  that  all  four  persons  were  present,  and  heard  the  conversa- 
tion alleged,  was  the  plaintiff  in  this  action  bound  to  dispute  the  mere 
opinion  of  Mr.  Blank  that  the  "floors  are  strong  enough  to  hold  your 
presses"  ?  There  is  no  evidence  that  the  plaintiff  knew  of  the  inherent 
defects  in  the  building  generally  which  made  it  unfit  for  the  operation 
of  the  presses  of  the  lessee,  and  the  undisputed  evidence  is  that  the 
floors  were  strong  enough  to  hold  the  presses,  and  that  they  did  hold 
them  for  a  period  of  over  one  year,  during  five  or  six  weeks  of  which 
time  they  were  operated  at  full  speed,  or  at  least  at  the  speed  which 
the  lessee  saw  fit  to  use,  and  during  the  remainder  of  the  time  a  por- 
tion of  the  presses  were  operated  at  full  speed,  while  others  were 
required  to  be  reduced  in  motion.  But  they  all  remained  there,  and 
the  floor  held  them  for  over  one  year,  and  there  is  no  evidence  that 
it  would  not  have  held  them  for  the  entire  term.  It  was  only  be- 
cause of  the  vibrations  produced  in  the  building  generally,  and  which 
endangered  the  structure,  that  the  public  authorities,  at  the  request 
of  the  plaintiff,  examined  the  building,  and  ordered  the  limitations 
upon  the  lessee,  who  covenanted  in  his  lease  to  "make  all  repairs  to 
the  demised  premises  at  his  own  cost  and  expense,  and  will  comply 
with  all  orders,  regulations,  ordinances,  rules,  etc.,  of  any  department 
or  board  of  the  city  of  New  York,"  etc.  The  statement  of  Mr.  Blank, 
under  the  circumstances  developed  by  the  evidence,  is  the  only  one 
made  by  any  one  who  by  any  possibility  could  be  said  to  represent  the 
plaintiff  in  reference  to  the  demised  premises.  There  is  not  a  par- 
ticle of  evidence  that  either  the  plaintiff  or  Mr.  Blank  knew  or  had 
reason  to  believe  that  the  building  was  not  strong  enough  to  support 
the  amount  of  machinery  which  St.  Clair  Tousey  says  he  described  to 
Mr.  Blank,  and  the  fact  that  the  plaintiff  occupied  personally  the 
lower  floors,  and  permitted  the  machinery  to  be  operated  without  pro- 
test for  five  or  six  weeks,  is  persuasive  evidence  that  he  had  confidence 
in  the  building,  and  did  not  believe  that  it  would  fall  down  about 
his  own  ears. 

The  undoubted  rule  is  that  where  a  party,  for  the  purpose  of  in- 
ducing another  to  contract  with  him,  states  on  his  personal  knowledge 
that  a  material  fact  does  or  does  not  exist,  without  having  knowledge 
whether  the  statement  is  true  or  false,  and  without  having  reasonable 
grounds  to  believe  it  to  be  true,  is  liable  in  fraud  if  the  statement  is 
relied  on,  and  is  subsequently  found  to  be  false,  although  he  had  no 
actual  knowledge  of  the  untruth  of  the  statement.  Daly  v.  Wise,  132 
87N.Y.S.— 64 
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N.  Y.  306,  312,  30  N.  E.  837,  16  L.  R.  A.  236,  and  authorities  there 
cited.  But  fraud  is  an  affirmative  defense,  and  must  be  proved.  Cham- 
berlayne's  Best  on  Evidence,  308,  and  authorities  there  cited.  It  must 
be  shown  that  the  plaintiff  or  his  agent  made  a  statement  on  his  per- 
sonal knowledge,  without  having  reasonable  grounds  to  believe  it  to 
be  true,  and  that  the  statement  subsequently  proved  to  be  false,  to 
the  injury  of  the  defendant.  It  certainly  does  not  appear  by  the  evi- 
dence in  this  case  that  Mr.  Blank  or  the  plaintiif  did  not  have  rea- 
son to  believe  that  the  "floors  are  strong  enough  to  hold  your  presses." 
The  building,  so  far  as  the  evidence  shows,  was  strong  enough  to 
hold  other  heavy  machinery  which  Mr.  Blank  offered  to  show.  It 
was  in  evidence  that  at  the  time  Frank  Tousey  and  his  brother,  the 
witness,  were  present,  looking  over  this  building,  there  were  notices 
displayed  upon  the  several  floors,  giving  the  weight  which  the  several 
floors  were  capable  of  sustaining,  the  calculations  being  made  by  the 
department  of  buildings,  and  tliere  is  no  evidence  that  the  weight 
upon  the  press  floor  was  greater  than  that  authorized,  or  that  the  plain- 
tiff had  any  reason  at  that  time  to  apprehend  that  the  weight  would 
be  greater.  St.  Clair  Tousey  testifies  that  when  they  examined  these 
premises  they  looked  at  each  of  the  three  floors,  and  that  no  one  pre- 
vented them  from  examining  the  place  as  often  as  they  desired.  The 
plaintiff  testifies  that  at  the  time  of  the  examination  the  timbers  of  the 
building  could  be  seen,  so  that  the  lessee  had  as  good  an  opportunity 
of  judging  of  the  building  as  the  plaintiff;  and,  it  not  being  shown 
that  tlie  plaintiff  knew  of  any  inherent  defects  in  the  building,  it  is  diffi- 
cult to  understand  how  he  could  owe  any  duty  to  dispute  the  mere 
statement  of  opinion  made  by  the  foreman  of  his  factory  to  SL  Clair 
Tousey  in  the  latter  part  of  November. 

The  lease  was  not  executed  until  the  nth  day  of  December,  and 
to  give  plau.sibility  to  the  theory  that  the  plaintiff  had  made  misrepre- 
sentations in  respect  to  tlie  capacity  of  the  building,  St  Clair  Tousey 
testified  that  after  the  conversation  above  discussed,  and  early  in  De- 
cember, 1900,  "I  saw  Mr.  Prahar  at  my  brother's  office  building  in 
Union  Square.  I  saw  Mr.  Prahar  and  my  brother  leave  that  office 
together  on  that  day.  It  was  about  noontime."  Then  one  Charles 
E.  Salmon  was  called  as  a  witness.  He  was  an  employe  of  Frank 
Tousey,  and  he  testified  that  early  in  December,  1900,  the  plaintiff 
came  to  the  printing  office  of  Frank  Tousey,  in  company  with  the 
latter,  during  the  lunch  hour ;  that  he  was  eating  his  lunch  on  the  same 
floor  as  the  presses,  and  that  the  plaintiff  and  Mr.  Tousey  passed 
around  the  room  among  the  presses,  and  that  the  witness  heard  the 
plaintiff  say,  "Yes,  I  laiow  all  about  machinery,"  and  the  plaintiff 
admits:  "I  did  make  the  remark  that  I  knew  all  about  machinery. 
I  do  know  all  about  machinery,  but  know  nothing  about  presses. 
There  is  quite  a  difference  between  machinery  and  the  presses  there. 
I  am  in  the  habit  of  running  machinery  in  my  line  of  business,  but 
not  presses."  The  evidence  is  furnished  by  the  defendant,  and  is 
not  disputed,  that  the  presses  were  not  running  at  this  time,  and 
there  is  absolutely  no  evidence  that  the  plaintiff  visited  the  printing 
establishment  for  the  purpose  of  examining  the  plant  and  advising 
Frank  Tousey,  or  for  any  other  definite  purpose.    So  far  as  appears. 
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it  may  have  been  mere  idle  curiosity.  There  is  certainly  no  evidence 
in  the  case  that  the  plaintiff  ever  made  any  misrepresentations  as  to 
the  capacity  or  strength  of  the  building  subsequent  to  his  visit  to  the 
plant  of  Frank  Tousey,  or  that  Mr.  Blank  ever  made  any  such  repre- 
sentations after  the  original  interview  in  November;  and,  while  there 
is  some  additional  testimony  as  to  the  plaintiff's  visit  to  the  plant 
while  it  was  yet  in  the  borough  of  Manhattan,  there  is  none  throwing 
any  light  upon  the  alleged  representations  of  the  plaintiff  in  respect 
to  his  own  building,  and  the  case  comes  right  back  to  the  alleged 
statement  of  the  plaintiff's  foreman  to  St.  Clair  Tousey,  and  we  are 
clearly  of  opinion  that  this  did  not  establish  fraud  on  the  part  of  the 
plaintiff.  The  contract  was  not  made  for  at  least  I2  days  after  this 
alleged  conversation.  It  makes  full  provision  for  all  of  the  details 
of  tfie  transaction,  including  an  arrangement  for  power;  and,  so  far 
as  we  can  discover  from  the  evidence,  it  was  made  under  such  cir- 
cumstances that  the  question  should  have  been  disposed  of  as  one  of 
law,  upon  the  plaintiff's  motion  for  the  direction  of  a  verdict.  In 
Daly  v.  Wise,  132  N.  Y.  312,  30  N.  E.  837,  16  L.  R.  A.  236,  where  a 
much  stronger  representation  was  conceded  to  have  been  made  by  an 
agent,  the  court  say: 

"It  does  not  appear  tbat  the  plumbing  had  not  been  fixed  as  stated,  nor  that 
tbe  statement  that  'it  was  all  in  good  condition'  was  made  without  actual  or 
supix>sed  knowledge  of  its  condition,  nor  that  It  was  made  in  bad  faith,  and 
we  think  the  case  does  not  fall  within  the  principle  of  the  authorities  last 
cited." 

The  suggestion  of  the  respondent  that  the  judgment  may  be  sus- 
tained xmder  the  provisions  of  chapter  345,  p.  592,  of  the  Laws  of 
i860,  incorporated  into  the  real  property  law,  is  without  force,  as  the 
statute  does  not  apply  to  a  case  where  the  defect  existed  when  the 
lease  was  made,  and  no  fraud  or  misrepresentation  is  shown  on  the 
part  of  the  landlord,  or  when  it  results  from  the  neglect  of  the  tenant 
to  make  ordinary  repairs,  or  from  deterioration  due  to  the  ordinary 
use  by  the  tenant.  INIeserole  v.  Hoyt,  161  N.  Y.  59,  61,  62,  55  N.  E. 
274,  and  authorities  there  cited. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  under  the  rule  recognized  in  Sherman  v.  Ludin,  79 
App.  Div.  37,  79  N.  Y.  Supp.  1066. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  the 
event    All  concur 


BORSUK  V.  BLAUNER. 
(Supreme  Court,  Appellate  Division.  First  Department    April  22,  1904.) 

1.    FLEADINOS— AKSWEB— iNDEFinrTB  AND   UNCERTAIN. 

Where  the  complaint  in  an  action  on  a  written  contract  sets  out  tbe 
contract  in  full  as  an  exhibit,  an  answer  admitting  that  defendant  en- 
tered into  a  contract  which  he  believes  to  be  the  contract  referred  to  in 
the  complaint,  and  asking  leave  to  have  produced  on  the  trial  the  orig- 
inal contract  to  which  he  refers  for  the  proTislons  thereof,  and  deny- 
ing the  allegations  of  the  complaint  with  respect  to  the  contract,  except 
as  80  admitted,  is  indefinite  for  failing  to  admit  or  deny  the  contract  as 
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pleaded,  and  defendant  shonld  be  required,  on  plalntUTa  motion,  to  plead 
by  admission  or  denial  to  the  contract  set  forth. 

2l  Saioc— Motion  to  Make  Definite  and  Cebtain. 

Under  Code  Civ.  Proc.  {  798,  providing  that,  where  an  adverse  party 
has  a  specifled  time  after  service  in  which  to  do  an  act,  the  time  allowed 
shall  be  double  the  time  specified,  if  service  of  the  paper  requiring  ac- 
tion of  the  adverse  party  Is  made  through  the  post  office,  and  Oen.  Rules 
Prac.  No.  22,  requiring  a  motion  to  compel  defendant  to  make  his  answer 
more  definite  and  certain,  to  be  made  within  20  days  from  the  service  of 
the  answer,  plaintiff  has  40  days  within  which  to  make  his  motion  to 
compel  defendant  to  make  bis  answer  more  definite  and  certain,  where 
the  answer  was  served  through  the  post  office. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Max  Borsuk  against  Jacob  Blaunetv  From  an  order  de- 
nying a  motion  to  compel  defendant  to  make  his  answer  more  definite 
and  certain,  plaintiff  appeals.     Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, INGRAHAM,  and  LAUGHI.IN,  JJ. 

George  J.  Gruenberg,  for  appellant 
Max  D.  Steuer,  for  respondent 

PATTERSON,  J.  This  action  was  brought  upon  an  agreement  in 
writing  for  the  sale  by  the  defendant  and  the  purchase  by  the  plaintiff 
of  real  estate  in  New  York  City.  The  agreement  purports  to  have 
been  made  on  the  29th  of  June,  1903.  The  plaintiff  alleges  that  he 
paid  a  thousand  dollars  of  the  purchase  money  the  day  the  contract  was 
signed.  Performance  was  to  be  made  on  the  3d  of  August,  1903,  at 
which  time  the  plaintiff  avers  he  offered  to  perform  by  tendering  the 
balance  of  the  purchase  money  and  demanding  a  deed.  He  asserts 
that  the  defendant  refused  to  comply,  the  allegation  of  the  complaint 
being  that  the  defendant  was  not  able  to  convey  a  good  and  marketable 
title  to  the  premises.  The  plaintiff  spent  some  money  in  examining 
the  title,  and  he  brought  this  suit  to  recover  back  the  thousand  dollars 
and  the  money  paid  for  examining  the  title,  and  asked  that  the  amount 
of  his  outlay  be  made  a  lien  upon  the  land,  and  that  the  premises  be  sold 
to  pay  it.    The  alleged  contract  is  set  out  in  full  as  an  exhibit,  forming  I 

part  of  the  complaint  and  of  the  first  paragraph  of  that  pleading  which  . 

refers  to  the  making  of  the  contract.    The  defendant,  answering,  ad-  | 

mitted  that  he  entered  into  a  contract,  which  he  believes  to  he  the  \ 

contract  referred  to  in  the  complaint,  and  asks  leave  to  have  produced 
upon  the  trial  the  original  of  the  contract,  to  which  he  refers  for  the  ! 

terms  and  provisions  thereof ;  and,  except  as  so  admitted,  he  denies  the 
allegations  of  the  complaint  with  respect  to  the  contract.  The  defend- 
ant admits  that  he  received  the  thousand  dollars,  but  sets  up  that  he  was 
at  all  times  ready  and  willing  to  perform  all  the  conditions  of  the  con- 
tract and  convey  the  property;  and,  for  a  separate  defense,  that  he 
tendered  a  good  title,  and  that  the  only  objection  the  plaintiff  made  was 
that  the  premises  were  subject  to  easements,  and  that  the  plaintiff  did 
not  claim  that  he  did  not  contract  to  take  the  property  subject  to  these 
easements.  The  answer  also  sets  up  that,  if  the  premises  were  subject 
to  easements,  the  plaintiff  had  full  knowledge  of  them,  and  consented 
to  take  the  property  subject  to  them.    Upon  this  answer  the  plaintiff 
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moved  to  make  it  definite  and  certain  in  several  respects,  particularly, 
first,  to  require  the  defendant  to  state  which  of  the  allegations  of  the 
first  paragraph  of  the  complaint  are  denied  or  admitted;  second,  to 
state  whether  the  allegation  of  the  complaint,  that  the  plaintiff  and  the 
defendant  entered  into  the  agreement  set  forth  in  the  complaint,  is 
admitted  or  denied  by  the  defendant  The  answer  is  not  sufHciently 
definite,  .and  it  cannot  be  determined  from  it  whether  the  defendant  ad- 
mits or  denies  the  contract  as  pleaded.  There  is  no  denial  conforming 
to  the  requirements  of  the  Code  of  Civil  Procedure. 

The  order  appealed  from  is  correct,  except  as  to  the  failure  to  re- 
quire the  defendant  to  plead  by  admission  or  denial  to  the  contract  set 
forth  in  the  complaint,  as  being  that  entered  into  between  the  parties. 
The  answer  is  quite  indefinite  as  to  whether  the  contract  is  admitted 
or  denied. 

There  is  a  point  of  practice  involved  in  the  motion.  Under  rule  22 
of  the  general  rules  of  practice,  this  motion  should  have  been  made 
within  20  days  from  the  service  of  the  answer.  Brooks  v.  Hanchett, 
36  Hun,  71.  It  was  not  so  made;  but  that  rule  does  not  apply  here, 
because  section  798  of  the  Code  of  Civil  Procedure  provides  that  where 
a.  notice  must  be  given  or  a  paper  served  within  a  specified  time,  be- 
fore an  act  is  to  be  done,  or  where  the  adverse  party  has  a  specified  time 
after  notice  or  service  within  which  to  do  an  act,  if  service  of  the  paper 
requiring  action  of  the  adverse  party  is  made  through  the  post  office, 
the  time  required  or  allowed  is  double  the  time  specified.  This  answer 
was  served  through  the  post  office,  and  the  plaintiff  insists  that  that 
gave  him  the  right  to  double  time  within  which  to  make  this  motion. 
His  position  is  well  taken,  and  the  motion  was  made  in  due  time. 

The  order  must  be  modified  as  above  suggested,,  with  costs  of  this 
appeal  to  the  appellant.    All  concur. 


WARDEN  V.  TESLA. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  22,  1904.) 

1-  Option  Contkact—Considkkation— Computation— Actijal  Acbeaoe. 

Tbe  measure  of  liability  of  one  contracting  to  pay  as  a  consideration 
for  an  option  on  certain  real  property  a  sam  equal  to  the  annual  interest 
at  4  per  cent  of  tbe  purchase  price  of  the  land,  fixed  at  $25  per  acre,  and 
describing  the  tract  by  metes  and  bounds  and  distances,  and  stating  that 
It  contains  410  acres,  more  or  less,  is  determined  by  tbe  actual  acreage, 
and  not  by  tbe  number  of  paper  acTes. 

2l  Xbiai/— Exckptionb— Sufticienct. 

In  an  action  on  an  option  contract  for  the  purchase  of  land  binding 
defendant  to  pay  as  consideration  therefor  a  sum  equal  to  tbe  annual 
Interest  at  4  per  cent  of  tbe  purchase  price,  fixed  at  $26  per  acre,  the 
court  admitted  in  evidence  over  defendant's  objection  a  letter  from  his 
agent  demanding  a  sum  equal  to  4  pM'  cent  of  the  purchase  price,  calcu- 
lated on  the  assumption  that  the  tract  contained  410  acres,  as  stated  in 
the  contract  Held,  that  defendant's  objection  that  such  sum  was  not 
due  sufficiently  raised  tbe  question  whether  defendant's  liability  was 
measured  by  tbe  actual  acreage  or  by  tbe  number  of  the  paper  acres. 

&  Action  on  Option  Contbact—Evioerce— Exclusion— Bbbob. 

Where  in  an  action  on  an  option  contract  for  the  purchase  of  land  said 
to  contain  410  acres,  binding  defendant  to  pay  as  consideration  therefor 
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a  8am  equal  to  the  annual  Interest  at  4  per  cent  of  tiie  purchase  price, 
fixed  at  $25  per  acre,  for  the  recovery  of  a  sum  equal  to  4  per  cent,  of 
the  purchase  price,  calculated  on  the  assumption  that  the  tract  contained 
410  acres,  as  stated  In  the  contract,  plaintiff  gave  testimony  that  the 
tract  contained  420  or  430  acres,  the  exclusion  of  evidence  ottered  by  de- 
fendant as  to  the  number  of  acres  In  the  tract  was  erroneous. 

Appeal  from  Suffolk  County  Court 

Action  by  James  S.  Warden  against  Nikola  Tesla.  From- a  judg- 
ment for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Edwin  B.  Smith,  for  appellant. 

William  L.  Marshall  (Henry  B.  Johnson,  on  the  brief),  for  re- 
spondent. 

HOOKER,  J.  This  action  arose  out  of  an  alleged  breach  of  de- 
fendant's contract  to  pay  tlie  plaintiff,  as  consideration  for  an  option 
on  certain  real  property,  given  by  the  latter,  a  sum  equal  to  the  annual 
interest  at  4  per  cent,  of  the  purchase  price  of  the  land  in  quarterly 
installments  in  advance.  The  purchase  price  is  provided  to  be  $25 
per  acre  of  a  tract  described  by  metes  and  bounds,  its  description 
concluding  in  these  words :  "Containing  four  hundred  and  ten  acres, 
more  or  less."  Upon  the  trial  the  plaintiff  testified  that  he  had  "com- 
puted the  number  of  acres  contained  in  the  metes  and  bounds  con- 
tained in  this  agreement,  *  *  *  as  well  as  I  could  from  the  data 
I  have."  To  the  question,  "How  much  is  it?"  the  defendant  entered 
the  general  objection  that  it  was  incompetent,  immaterial,  and  ir- 
relevant, and  the  court  observed  that  it  might  be  objectionable  "on 
the  data  which  he  has,"  to  which  the  witness  volunteered,  "Well,  I 
have."  The  plaintiff  further  testified,  in  answer  to  his  counsel's  ques- 
tions, and  without  exception  or  further  objection  by  the  defendant,  that 
it  contained  about  420  or  430  acres,  that  the  purchase  price  of  410  acres 
at  $25  per  acre  was  $10,250,  and  that  the  interest  on  that  sum  at 
4  per  cent,  per  annum  for  three  months  was  $102.50.  It  appeared  that 
the  defendant  had  failed  to  pay  six  installments  of  $102.50,  that  sum 
being  the  amount  of  each  installment,  based  upon  the  4  per  cent,  of 
the  purchase  price  of  410  acres  at  $25  per  acre.  The  defendant  con- 
tends upon  this  appeal  that,  inasmuch  as  the  agreement  to  purchase 
was  at  a  given  amount  per  acre,  it  was  incumbent  upon  the  plaintiff  to 
show  how  many  acres  were  actually  contained  in  the  piece  described, 
and  the  purchase  price  determined  tlius,  that  the  percentage  thereof, 
which  was  to  be  the  consideration  for  the  option,  might  be  computed 
therefrom;  and  he  invokes  the  doctrine  that,  where  no  sum  is  deter- 
mined upon  for  the  tract  as  a  whole,  but  it  is  to  be  taken  at  so  much 
an  acre,  the  quantity  of  actual  acreage  on  the  surface  of  the  g^round 
must  be  correctly  ascertained  to  fix  the  consideration  to  be  paid.  The 
rule  is  plainly  applicable  to  the  contract  under  consideration.  The 
authorities  to  sustain  the  contention  are  so  abundant  and  so  firmly  es- 
tablish the  rule  that  more  than  a  citation  of  them  would  serve  no  use- 
ful purpose.  Wilson  v.  Randall,  67  N.  Y.  338;  Witbeck  v.  Waine, 
16  N.  Y.  532 ;  Murdock  v.  Gilchrist,  52  N.  Y.  242 ;  Tarbell  v.  Bowman, 
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103  Mass.  341;  Cardinal  v.  Hadley,  158  Mass.  352,  33  N.  E.  S7S,  35 
Am.  St.  Rep.  492;  Paine  v.  Upton,  87  N.  Y.  327,  41  Am.  Rep.  371; 
Gallup  V.  Bernd,  132  N.  Y.  370,  30  N.  E.  743.  The  measure  of  the 
defendant's  liability  was  determined  not  by  the  number  of  paper  acres, 
but  by  the  actual  acreage.'  While  the  description  in  the  agreement 
seems  to  be  full  and  complete  it  is  based  upon  monuments  and  fixed 
bounds.  The  tract  is  bounded  on  one  side  by  the  lands  of  the  late 
Dickerson,  and  a  cardinal  point  in  the  description  is  the  Woodville 
road.  Although  the  lines  are  stated  to  be  of  a  given  length  in  feet, 
a  survey  might  easily  reveal  that  a  strict  measurement  of  the  length 
of  those  lines  would  not  accord  with  Dickerson's  lands  or  the  road. 
Hence  the  actual  acreage  of  the  tract  might  be  greater  or  less  than  410. 

The  objection  we  have  referred  to  is  held  by  the  plaintiff  insufficient 
to  raise  this  question  because  of  the  absence  of  an  exception,  and  this 
is  true ;  but  the  defendant  did  except  to  the  overruling  of  his  objection 
— stated  to  be  on  the  ground  that  it  is  a  demand  for  the  payment  of 
$102.50,  which  sum  does  not  appear  to  be  due — to  the  admission  in 
evidence  of  a  letter  from  the  plaintiff's  agents  to  the  defendant,  de- 
manding that  sura  as  quarterly  payment  under  the  terms  of  the  con- 
tract, and  this  exception  was  taken  to  a  ruling  of  the  learned  trial  court 
at  variance  with  the  correct  principles  of  law  applicable  to  the  matter 
in  issue,  and  thereby  the  question  discussed  is  raised  for  our  review. 
The  erroneous  theory  upon  which  the  judgment  in  plaintiff's  favor 
was  based  requires  a  reversal. 

The  record  presents  additional  evidence  for  the  reversal  of  the  judg- 
ment. The  plaintiff  was  called  as  a  witness,  and  asked  if  he  had  com- 
puted the  number  of  acres  contained  in  the  metes  and  bounds  as  de- 
scribed in  the  agreement,  and  upon  his  affirmative  answer  was  further 
asked  questions  to  which  he  replied  that  the  tract  contained  something 
over  400 — about  420  or  430 — acres.  No  objection  was  entered.  The 
plaintiff  was  sufficiently  skilled  in  mathematics  correctly  to  make  the 
computation  from  the  data  of  the  description  of  the  property  appearing 
in  the  contract.  William  S.  Jones,  the  only  witness  called  by  the  de- 
fendant, read  the  description,  and  was  then  asked  by  defendant's  coun- 
sel: "Now,  have  you  made  a  computation  of  the  quantity — of  the 
number  of  acres — ^that  would  be  included  in  those  metes  and  bounds 
there  mentioned?"  The  plaintiff  objected  to  the  question  on  the 
ground  that  it  was  incompetent,  immaterial,  and  irrelevant,  but  not 
on  the  ground  that  the  witness  was  incompetent.  It  was  excluded 
by  the  court,  and  the  defendant  excepted.  Under  the  view  I  take 
of  the  true  interpretation  of  this  contract,  by  virtue  of  the  authorities 
cittd  above,  the  question,  would  have  been  incompetent  and  immaterial 
had  it  not  been  for  the  fact  that  the  plaintiff  himself  invited  and 
tendered  an  issue  as  to  the  number  of  paper  acres  as  distinguished  from 
the  number  of  acres  actually  existing  on  the  surface  of  the  ground. 
One  of  the  witnesses  thought  the  number  of  acres  appearing,  based  up- 
on a  computation  of  the  metes  and  bounds  of  the  contract,  was  more 
than  410.  It  was  surely  competent  for  the  defendant  to  show,  if  he 
could,  and  if  such  was  the  fact,  that  the  acreage  was  less  than  that 
amount.  It  is  fair  to  assume  that  such  would  have  been  the  nature  of 
the  testimony  of  the  witness  Jones  had  he  been  allowed  to  answer.    Be- 
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cause  at  the  initiative  of  the  plaintiff  the  case  was  tried  upon  the 
theory  that  the  paper  acreage  should  govern,  he  cannot  complain  of 
evidence  on  the  part  of  the  defendant  to  show  less  acreage  than  he 
himself  claimed.  Except  for  one  or  two  phrases  in  the  description 
slightly  indefinite,  such  as  "southerly,  about  three  degrees  west,"  the 
problem  of  the  computation  was  accurately  solvable  by  any  careful 
high-school  student  who  understood  the  principles  of  trigonometry 
and  possessed  tables  in  trigonometry.  At  any  rate,  plaintiff  claimed  to 
have  made  a  calculation,  and  gave  his  resists,  and  should  not  have 
been  allowed  to  prevent  the  defendant  from  attempting  to  show  the 
contrary  of  what  he  had  proved.  The  evidence  was  offered  by  the 
defendant  for  the  purpose  of  traversing  an  essential  point  in  plain- 
tiff's case,  and  its  exclusion  constituted  reversible  error. 

Inasmuch  as  the  question  is  likely  to  arise  upon  a  retrial,  it  is  proper 
to  state  that  the  defendant's  claim  of  misdescription  of  plaintiff's  ca- 
pacity is,  in  the  light  of  recent  decisions,  not  well  taken.  Hoffman 
House  V.  Foote,  172  N.  Y.  348,  65  N.  E.  169;  Henricus  v.  Englert,  137 
N.  Y.  488,  33  N.  E.  550. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

Judgment  and  order  of  the  Connty  Ck>urt  reversed,  and  a  new  trial  ordered  ; 
coBtB  to  abide  the  event.  All  concur ;  BARTLETT  and  JBNKS,  JJ.,  on  last 
ground  stated  In  the  opinion. 


PEOPLE  ex  rel.  EASTMOND  y.  OAKLET,  Commissioner  of  Water  Sapply, 
Oas,  and  Electricity,  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  22,  1904.) 

1.  MONICIPAI.     COBPOBATIOSS— OFFICEBS— WATEB     REOIBTBAB     or    BBOOKI.TX — 

Abolition  of  Office. 

Laws  1888,  p.  1042,  a  B83,  tit  15,  I  2  (charter  of  the  former  city  of 
Brooklyn),  created  a  bureau  for  the  collection  of  revenue  arising  'rom 
the  sale  and  use  of  water,  and  provided  that  the  chief  officer  should  be 
called  the  "water  registrar."  The  Charter  of  New  York,  {  1615,  provides 
that  all  offices  forming  a  part  of  the  local  government  of  the  municipal 
and  public  corporations  and  parts  thereof  which  were  on  the  1st  of  Jan- 
uary, 1898,  imited  and  consolidated  Into  the  city  of  New  York,  are  abol- 
ished as  to  all  territory  embraced  within  the  limits  of  the  city,  except  as 
otherwise  provided.  Held,  tiiat  under  this  section  and  section  153G,  rel- 
ative to  the  retention  of  office  by  clerks  In  the  public  employ  in  territory 
consolidated,  and  section  154.%  relative  to  heads  of  departments  and  their 
control  over  subordinates,  the  office  of  water  registrar  of  the  city  of 
Brooklyn  was  abolished. 

2.  Same— "Heads  of  Bubeatjs." 

The  Charter  of  1897  of  the  city  of  New  York,  {  458,  authorized  the 
commissioner  of  the  department  of  water  supply  to  organize  such  bureaus 
as  he  might  deem  necessary,  and  directed  that  be  locate  a  branch  of  each 
of  the  bureaus  in  the  public  ball  of  the  borough  of  Brooklyn.  Under  this 
authority  the  commissioner  organized  the  bureau  of  dvU  engineer,  and 
the  bureau  for  the  collection  of  revenue  from  the  sale  and  use  of  water, 
and  ordered  that  the  chief  officer  of  the  latter  be  known  as  "water  reg- 
istrar," and  that  a  branch  office  of  the  latter  be  maintained  in  the  bor- 
ough of  BrookljTi.  Held,  that  the  person  in  charge  of  the  branch  office 
of  the  bureau  for  the  collection  of  revenue  from  the  sale  and  tise  of  wa- 
ter In  the  borough  of  Brooklyn  was  not  the  "head  of  a  bureau,"  within 
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New  York  Gbarter,  |  164S,  proTldlng  that  the  heads  of  departments  shall 
have  power  to  remove  certain  oflacers,  bnt  that  no  head  of  a  bureau  shall 
be  removed  until  be  has  beeu  allowed  an  opportunity  of  making  an  ex- 
planation, etc. 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  people,  on  the  relation  of  John  Edward  Eastmond, 
against  John  T.  Oakley  and  another,  as  commissioners  of  water  supply, 
gas,  and  electricity,  and  another.  From  a  judgment  awarding  an  al- 
ternative writ,  respondents  appeal.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

James  D.  Bell,  for  appellants. 
Amon  L.  Squiers,  for  respondent 

HOOKER,  J.  The  defendant  Oakley  is  commissioner  of  water  sup- 
ply, gas,  and  electricity  of  the  city  of  New  York,  and  Thomas  F.  Byrnes 
is  deputy  for  the  borough  of  Brooklyn.  This  is  an  appeal  from  an  or- 
der made  at  Special  Term,  directing  that  an  alternative  writ  of  man- 
damus issue  against  them  forthwith  to  restore  and  reinstate  the  re- 
lator as  water  registrar  of  the  borough  of  Brooklyn,  and  to  the  position 
and  performance  of  the  duties  and  enjoyment  of  liie  emoluments  and 
privileges  of  such  office,  or  that  they  show  cause  to  the  contrary.  The 
relator  was  appointed  on  the  9th  day  of  January,  1903,  water  registrar 
for  the  borough  of  Brooklyn,  in  the  department  of  water  supply,  gas, 
and  electricity,  his  predecessor  in  office  having  died.  On  January  i, 
1904,  the  appellant  Oakley  was  duly  appointed  commissioner  of  the 
department,  and  the  appellant  Byrnes  deputy  commissioner  for  the 
borough  of  Brooklyn.  Oakley  removed  the  relator  from  his  position, 
and  appointed  another  to  succeed  him,  who  took  physical  possession 
of  the  office  of  the  water  registrar  in  the  Municipal  Building  in  the 
borough  of  Brooklyn,  and  ousted  the  relator  therefrom.  The  relator 
was  neither  a  veteran  of  the  Civil  War  nor  a  veteran  fireman,  was  not 
in  the  classified  municipal  civil  service,  had  not  been  appointed  from 
any  civil  service  list,  and  has  no  protection  under  section  21  of  chap- 
ter 370  of  the  laws  of  1899,  as  amended  by  chapter  270  of  the  laws 
of  1902,  and  claims  none.  Section  1543  of  the  Charter  of  the  city  of 
New  York  (chapter  387  of  the  Laws  of  1897,  as  amended  by  chapter 
466  of  the  Laws  of  1901)  provides  in  part  as  follows : 

"The  beads  of  all  departments  and  all  borongb  presidents  (except  as  other- 
wise especially  provided)  shall  have  power  to  appoint  and  remove  all  chiefs  of 
bureaus  (except  the  chamberlain),  as  also  all  clerks,  officers,  employes  and 
subordinates  in  their  respective  departments,  except  as  herein  otherwise  spe- 
cially provided,  without  reference  to  the  tenure  of  office  of  any  existing  ap- 
pointee. But  no  regular  clerk  or  bead  of  a  bureau,  or  person  holding  a  posi- 
tion in  the  classified  municipal  civil  service  subject  to  competitiye  examina- 
tion, shall  be  removed  until  he  has  been  allowed  an  opportunity  of  making 
an  explanation ;  and  in  every  case  of  a  removal,  the  true  grounds  thereof  shall 
be  forthwith  entered  upon  the  records  of  the  department  or  board  or  borough 
president,  and  a  copy  filed  with  the  municipal  civil  service." 

Under  the  provisions  of  this  section  the  relator  claims  that  his  re- 
moval, which  was  without  the  preferment  of  charges,  and  without  the 
opportunity  of  making  an  explanation,  was  illegal  and  void;    for  he 
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asserts  that  the  position  he  held  was  that  of  "head  of  a  bureau"  as  those 
words  are  understood  in  that  section.  No  claim  is  made  that  he  was 
a  "regular  clerk,"  nor  will  the  facts  as  they  appear  in  the  record  war- 
rant that  appellation  of  the  office  he  held.  The  relator's  claim  to  have 
been  the  head  of  a  bureau  is  based  largely  upon  the  language  of  chap- 
ter 583,  p.  1042,  of  the  Laws  of  1888,  §  2,  tit  15,  the  charter  of  the 
former  city  of  Brooklyn,  which  created  a  "bureau  for  the  collection  of 
the  revenue  arising  from  the  sale  and  use  of  water,  the  chief  oflScer  of 
which  shall  be  called  the  'water  registrar.'  "  The  relator  shows  that  he 
was  called  the  water  registrar  of  the  borough  of  Brooklyn  in  the  de- 
partment of  water  supply,  gas,  and  electricity,  and  contends  that  the 
force  of  this  act  extends  into  the  present  organization  and  government 
of  the  city  of  New  York  to  the  extent  that  the  relator  before  his  re- 
moval was  the  head  of  the  bureau.  Section  161 5  of  the  Charter  of  the 
city  of  New  York,  however,  provides  that  all  offices  forming  a  part 
of  the  local  government  of  the  municipal  and  public  corporations  and 
parts  thereof,  including  villages,  towns,  and  school  districts,  but  not 
including  counties,  which  were  on  the  ist  of  January,  1898,  united  and 
consolidated  into  the  present  city  of  New  York,  were  abolished  as  to 
all  the  territory  embraced  within  the  limits  of  the  city  of  New  York, 
except  as  in  the  charter  otherwise  expressly  provided. 

It  was  decided  in  People  ex  rel.  Tate  v.  Dalton,  158  N.  Y.  204,  52 
N.  E.  1 1 19,  that  the  water  registrar  of  the  city  of  Brooklyn,  who  was, 
by  force  of  section  1 536  of  the  Charter  of  the  city  of  New  York,  trans- 
ferred into  the  department  of  water  supply  in  that  city,  became  thence- 
forth an  employe  of  the  latter  city,  and  his  position  of  water  registrar 
of  the  city  of  Brooklyn  ceased  and  determined.  We  think  it  clear  that 
under  the  decision  in  the  Tate  Case,  and  by  virtue  of  the  provisions  of 
section  1543  of  the  charter,  the  office  of  water  registrar  was  completely 
abolished  on  the  ist  of  January,  1898;  so  that,  if  the  relator  is  to  find 
protection  under  section  1643  of  the  charter  on  the  ground  that  he 
was  the  head  of  the  bureau,  it  must  appear  that  he  was  the  chief  officer 
of  a  division  of  the  department  of  water  supply,  gas,  and  electricity, 
known  to  the  statute  whicih  authorized  and  created  the  department  as  a 
bureau.  In  other  words,  the  bureau  must  have  been  established  by  law, 
or  under  its  direct  authority. 

The  organization  of  the  fire  department,  provided  for  in  the  Charter  of 
the  city  of  New  York  in  1873  (chapter  335,  p.  484,  of  the  Laws  of  1873), 
was  discussed  by  the  Court  of  Appeals  in  People  ex  reLEmerick  v.  Board 
of  Fire  Commissioners,  86  N.  Y.  149.  That  act  provided  for  a  board 
of  three  persons  and  for  three  bureaus,  and  it  assigned  to  the  board 
and  to  each  bureau  its  peculiar  duties.  It  was.  there  held  that  the  char- 
ter did  not  empower  the  board  of  fire  commissioners  to  create  another 
bureau  than  the  ones  designated  by  the  act.  Section  458  of  the  charter 
of  1897  authorized  the  commissioner  of  the  department  of  water  sup- 
ply to  organize  such  bureaus  as  he  should  from  time  to  time  deem  nec- 
essary to  the  proper  discharge  of  the  duties  of  his  department,  and 
directed  that  he  locate  a  branch  of  each  of  the  bureaus  so  organized  in 
the  public  hall  or  building  of  the  borough  of  Brooklyn  for  the  discharge 
of  all  the  duties  of  the  department  devolving  upon  such  bureau  or 
bureaus,  so  far  as  such  duties  appertain  to  the  borough  of  Brooklyn. 
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On  the  8th  day  of  February,  1898,  William  Dalton,  then  commissioner 
of  water  supply,  pursuant  to  the  authority  conferred  upon  him  by  that 
section,  established  and  organized  two  bureaus  of  the  department  of 
water  supply,  and  only  two,  and  evidenced  his  action  by  a  written  order 
to  that  effect,  filed  with  the  department,  and  now  in  the  custody  and 
control  of  the  department  of  water  supply,  gas,  and  electricity.  These 
two  bureaus  were,  first,  the  bureau  of  civil  engineer,  and,  second,  the 
bureau  for  the  collection  of  revenue  derived  from  the  sale  and  use  of 
water  in  the  city  of  New  York,  the  chief  officer  of  which.  Commission- 
er Dalton  ordered,  should  be  known  as  "water  registrar";  and  the 
direction  further  provided  that  a  branch  office  of  the  latter  bureau 
be  maintained  in  the  Municipal  Building  in  the  borough  of  Brooklyn. 
This  direction  was  so  closely  in  accord  with  the  provisions  and  require- 
ments of  section  458  of  the  charter  of  1897  that  it  seems  to  be  clear 
without  argument  that  the  Brooklyn  office  was,  in  the  language  of 
the  section,  a  branch  of  the  bureau  so  organized  by  him,  and  located,  as 
the  act  required,  in  the  public  hall  or  building  in  the  borough  of  Brook- 
lyn. The  head  of  the  bureau  was  the  chief  officer  thereof,  and  was 
known  as  the  "water  registrar."  His  subordinate  for  the  branch  of 
the  bureau  in  Brooklyn  held  the  position  as  water  registrar  for  the 
borough  of  Brooklyn,  and  was  not,  therefore,  the  head  of  a  bureau. 
In  view  of  the  statutory  authority  vested  in  the  commissioner  to  estab- 
lish such  bureaus  as  he  might  see  fit,  and  in  view  of  the  fact  that  he 
has  established  no  more  than  two,  and  made  the  office  at  the  head  of 
which  the  relator  was  placed  distinctly  a  branch  of  one  of  those  bureaus, 
it  cannot  be  said,  in  the  absence  of  some  further  direction  in  the  prem- 
ises, that  under  the  authority  conferred  upon  the  commissioner  by  sec- 
tion 458  of  the  charter  of  1897  there  ha«  been  by  custom,  usage,  or  in 
any  other  way  established  any  other  or  further  "bureau,"  as  that  term 
is  understood  in  section  1543,  the  advantage  of  whose  terms  the  relator 
seeks.  It  follows  that  the  granting  of  a  writ  of  mandamus  in  this 
case,  either  alternative  or  peremptory,  is  improper,  and  the  order  ap- 
pealed from  must  therefore  be  reversed. 

Order  allowing  alternatlre  writ  of  mandamnB  reTersed,  with  $10  costs  and 
disbursements,  and  writ  dismissed.    All  concur. 


MAKTIN  V.  PRESS  PUB.  CO. 
(Supreme  Conrt,  Appellate'  Division,  Second  Department    April  22,  1904.) 

1.  Libel— ISNTTENDOES—DlSKlBOABD  BT  COTTBT. 

Where  by  Innuendo  or  allegations  of  that  nature  the  plaintiff  has  pnt 
meanings  upon  the  alleged  llbelons  publication  unsapported  by  its  lan- 
guage, the  court  may,  if  the  article  is  libelous  per  se,  disregard  the  innu- 
endoes, and  submit  the  case  to  the  Jury. 

2.  Save— Abticlis  Libelods  Peb  Se. 

A  publication  concerning  one  who  has  bad  every  advantage  of  educa- 
tion, and  possesses  extraordinary  attainments  in  classical  learning,  that 
he  is  poTcrty  stricken,  and  cannot  afford  to  put  doors  and  windows  into 

1 1.  bee  Libel  and  Slander,  roL  82,  Cent  Dig.  {  208. 
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his  boiue,  and  that  he  Is  starring  because  of  being  overedncated,  holds 
him  up  t>efore  the  public  as  ridiculous,  tends  to  alter  his  station  In  soci- 
ety for  the  worse,  and  Is  libelous  per  se. 
Bartlett  and  Jenks,  JJ^  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Alfred  Nolan  Martin  against  the  Press  Publishing  Com- 
pany. From  a  judgment  for  defendant,  and  from  an  order  denying  a 
new  trial  (83  N.  Y.  Supp.  1 19),  plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Ira  Leo  Bamberger  (Saul  S.  Myers,  on  the  brief),  for  appellant 
James  W.  Gerard  (Manfred  W.  Ehrich,  on  the  brief),  for  respondent 

HOOKER,  J.  The  plaintiff  has  sued  for  damages  on  account  of  the 
alleged  malicious  publication  in  the  defendant's  newspaper  of  the  iol- 
lowing  article : 

"Savant  Cannot  Hake  a  Living.  Old  Oxford  Professor  and  Family  In  Sad 
Straits.  That  the  battle  for  existence  is  not  won  by  brains  alone  is  illustrated 
In  the  sad  plight  of  Prof.  Alfred  Nolan  Martin,  at  Ridunond  Park,  Staten 
Island.  A  man  of  extracnrdinary  attainments  in  classical  learning,  and  once 
•  a  professor  In  Oxford  TTnlverslty,  he  is  now  in  sad  straits  because  his  educa- 
tion hampers  him  in  earning  a  living.  He  is  living  with  his  young  wife  and 
two  small  children  in  a  house  which  has  not  a  single  door  or  window  Incioeed. 
He  is  too  poor  to  finish  his  dwelling  and  too  proud  to  ask  aid.  Hia  neighbors 
say  he  is  starving.  In  his  life — he  is  now  over  fifty — Prof.  Martin  has  been, 
besides  an  Oxford  professor,  a  sanitary  engineer,  a  lecturer,  a  social  agitator, 
a  school  teacher,  and  author.  Seven  years  ago,  while  with  the  Staten  Island 
Health  Department,  he  married  Miss  Cooper,  of  Stapleton,  a  graduate  of  the 
New  Tork  Unlversi^  Law  School^  Then  tie  lost  his  place." 

Upon  the  trial,  before  any  evidence  was  taken,  the  defendant  moved 
to  dismiss  the  complaint  on  the  ground  that  it  did  not  state  facts  to 
constitute  a  cause  of  action.  This  motion  was  granted,  and  plaintiff 
appeals  from  the  judgment  entered  thereon,  and  from  the  order  deny- 
ing his  motion  for  a  new  trial.  In  denying  the  motion  for  a  new  trial 
the  learned  court  below  wrote  an  opinion  in  which  he  reached  the  con- 
clusion that  the  published  words  were  not  susceptible  of  the  particular 
meanings  alleged  in  the  complaint  to  be  attributable  to  them,  and  held 
that  therefore  the  complaint  did  not  state  a  cause  of  action.  Since  the 
writing  of  that  opinion,  the  Court  of  Appeals  has  decided  the  case  of 
Morrison  v.  Smith,  177  N.  Y.  366,  69  N.  E.  725,  in  which  the  recent 
cases  in  the  Appellate  Division,  upon  which  the  court  below  relied  in  his 
disposition  of  the  motion  (Brown  v.  Tribune  Association,  74  App.  Div. 
359>  77  App.  Div.  461,  Morse  v.  Press  Pub.  Co.,  49  App.  Div.  375, 
63  N.  Y.  Supp.  423,  and  Morrison  v.  Smith,  83  App.  Div.  206,  82 
N.  Y.  Supp.  166),  were  distinctly  overruled,  and  it  is  now  the  estab- 
lished law  in  this  state,  by  reason  of  the  recent  utterance  of  the  court 
of  last  resort,  that  where,  by  innuendo  or  allegations  of  that  nature,  the 
plaintiff  has  put  meanings  upon  the  alleged  libelous  publication  imsup- 
ported  by  its  language,  the  court  may  nevertheless,  if  the  article  is  libel- 
ous per  se,  submit  the  case  to  the  jury.  The  question  therefore  pre- 
sented for  our  consideration  is  whether  the  article  which  we  have  quoted 
is  libelous  per  se.    If  the  question  is  answered  in  the  affirmative,  the 
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judgment  and  order  must  be  reversed,  for  the  innuendoes  and  allega- 
tions of  the  complaint  as  to  the  meaning  to  be  attached  to  its  phrases  and 
sentences  may  be  disregarded. 

Somewhat  more  recent  cases  in  the  Court  of  Appeals  upon  the  sub- 
ject of  what  constitutes  libel  per  se  are  Morey  v.  M.  J.  Association,  123 
N.  Y.  207,  25  N.  E.  161,  9.L.  R.  A.  621,  20  Am.  St.  Rep.  730;  Moore 
V.  Francis,  121  N.  Y.  199, 23  N.  E.  1127, 8  L.  R.  A.  214,  18  Am.  St.  Rep. 
810;  Shelby  v.  Sun  Printing  &  Pub.  Associaljion,  38  Hun,  474,  af- 
firmed on  opinion  below  in  109  N.  Y.  6ii,  15  N.  E.  895.  It  is  in  those 
cases  declared  that,  if  the  tendency  of  a  written  or  published  article  is 
to  disgrace  the  plaintiff  or  bring  him  into  ridicule  or  contempt,  the 
matter  is  libelous  per  se.  The  case  of  Cropp  v.  Tilney,  3  Salk.  225,  is 
cited  twice  with  approval  as  holding  that  scandalous  matter  was  not 
necessary  to  make  the  libel,  it  being  enough  if  it  induced  an  ill  opinion 
to  be  had  of  the  plaintiff,  or  make  him  contemptible  and  rediculous. 
It  is  declared  that  the  publishing  of  anything  concerning  another,  which 
tends  to  hinder  mankind  from  associating  or  having  intercourse  with 
him  is  actionable.  The  language  of  Starkie  on  Slander  is  quoted  with 
approval  where  it  is  said  that  for  any  false,  malicious,  and  personal 
implication  "tending  to  alter  a  party's  station  in  society  for  the  worse 
by  imputing  to  him  either  bad  actions  or  vicious  principles,  or  which 
diminish  his  respectability  and  abridge  his  comforts  by  exposing  him 
to  disgrace  and  ridicule,"  an  action  will  lie.  We  think  that  the 
words  published  of  the  plaintiff  in  this  case  are  well  within  the  rule 
to  which  we  have  called  attention.  The  publishing  of  one  who  has 
had  every  advantage  of  education  and  possesses  extraordinar>-  attain- 
ments in  classical  learning  that  he  is  poverty  stricken,  that  he  cannot  af- 
ford to  put  doors  and  windows  into  his  unfinished  house,  and  that  he 
is  starving,  all  because  of  being  overeducated,  holds  him  up  before 
the  public  as  ridiculous,  and  tends  to  abridge  his  comfort  by  exposing 
him  to  ridicule.  Their  tendency  is  to  alter  his  station  in  society  for 
the  worse.  This  is  evidently  the  view  which  the  late  First  Department 
of  the  General  Term  took  of  an  article  alleged  to  have  been  libelous 
ppr  se,  published  by  the  defendant,  in  Moffatt  v.  Cauldwell,  3  Hun, 
26.  There  the  plaintiff  was  described  as  having  been  reduced  from 
affluence  to  poverty,  and  "journalistic  color,"  so  called,  was  injected  in- 
to the  article.     Mr.  Justice  Barrett,  speaking  for  the  court,  said  this : . 

"As  an  abstract  generality.  It  Is  tme  that  mere  poverty  onght  not  to  expose 
any  citizen  to  ridicule.  Bnt  the  proposition  that  ridicule  is  a  non  sequitur 
from  BTich  an  imputation  is  not  oniyersally  true.  One  may  be  so  circumstanced, 
and  the  fact  of  his  alleged  misery  may  be  so  put,  as  to  excite  ridicule  and 
nothing  else.  Take,  for  Instance,  ttie  case  of  any  well-known  citizen  of  wealth. 
Assume  his  retirement  from  business,  so  as  to  eliminate  all  questions  of  mer- 
cantile credit  While  be  is  still  occupying  a  comfortable  house,  and  perhaps 
entertalaing  in  a  hospitable  manner,  a  sensational  account  of  his  misfortune 
appears  In  a  public  Journal,  stating,  as  In  the  present  case,  that  he  'breathes,' 
but  scarcely  'lives,'  In  a  'garret' ;  that  he  manages,  by  constantly  sewing  for 
a.  tailor,  to  eke  out  a  'scanty  pittance'  and  a  wretched  life;  that  for  years  he 
lias  lived  by  the  sale  of  his  personal  effects,  saved  from  the  general  wredc; 
and  other  minute  details.  Can  it  be  doubted  that  such  a  'sensation.'  taken 
In  its  length  and  breadth,  and  under  such  circumstances,  would  tend  to  ex- 
pose tbe  person  In  question  to  ridicule?  Again,  neither  is  wealth  a  crime. 
Tet  a  poor  man  may  be  held  up  to  ridicule  by  a  false  and  malicious  account 
of  bis  sudden,  though  perfectly  honest,  acquisition  of  fortune,  coupled  with 
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an  elaborate  and  blgbly-colored  picture  of  his  Inmrious  life  and  splendid 
entertainments.  It  comes  to  this :  Whether  or  no  the  matter  was  libelous,  so 
as  to  be'  actionable,  depends  upon  the  style,  scope,  spirit  and  motive  of  every 
such  publication,  taken  in  Its  entirety.  The  inquiry  is,  then,  into  the  natural 
effect  of  the  publication,  not  only  upon  the  general  public,  but  npon  the  neigh- 
bors and  friends  of  the  person  aimed  at" 

The  Appellate  Division  of  the  First  Department,  in  Battersby  v. 
Collier,  24  App.  Div.  89,  48  N.  Y.  Supp.  976,  has  said  that  "the  imputa- 
tion of  poverty  and  squalor  and  alleged  misery  may  be  so  put  as  to  ex- 
cite ridicule,  and  so  amount  to  defamation" ;  citing  the  Moffatt  Case. 
See  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  vol.  18,  p.  913.  The  facts  are 
well  within  the  principle  of  these  cases,  and  within  the  general  defini- 
tions upon  the  subject. 

The  judgment  and  order  must  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  the 
event    All  concnr,  except  BABTLETT  -and  JENKS.  JJ.,  who  dissent 


PBRLMAN  T.  BERNSTEIN  et  sL 
(Supreme  Court  Appellate  Division,  First  Department    April  22.  1904.) 

1.  iNjuncTioN— Damages— Obdkb  of  Retekbnce— Law  of  the  Case. 

On  appeal  from  an  order  denying  defendant's  motion  for  reference  to 
ascertain  the  damages  sustained  by  him  by  reason  of  an  injunction  ob- 
tained against  him  by  the  plaintiff,  where  the  court  reversed  the  order, 
holding  that  the  defendant  was  entitled  to  a  reference,  the  adjudication 
necessarily  determined  that  the  defendant  was  entitled  to  damages. 

2.  Same. 

Where,  on  return  of  an  order  to  show  cause,  defendant's  counsel  ap- 
peared to  prevent  the  Issuance  of  a  further  Injunction,  and  to  procure 
the  dissolution  of  the  injunction  that  had  been  granted  in  the  order  to 
show  cause,  and  the  court  rendered  an  order  after  the  hearing,  reciting 
that  defendant  was  successful  In  procuring  the  vacation  of  the  prelim- 
inary injunction,  the  services  are  shown  to  have  been  Incurred  on  account 
of  the  injunction,  entitling  defendant  to  an  order  of  reference  to  ascer- 
tain bis  damages  in  that  behalf. 

Appeal  from  Order  Entered  on  Report  of  Referee. 

Action  by  David  Perlman  against  Moses  Bernstein  and  another. 
From  an  order  denying  defendant's  motion  to  confirm  the  report 
of  a  referee  appointed  to  assess  damages,  defendants  appeal.  Re- 
versed 

Arglicd  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  PATTERSON,  and  INGRAHAM,  JJ. 

Benjamin  Patterson,  for  appellants. 
Jacob  Manheim,  for  respondent 

HATCH,  J.  The  referee  found  that  the  only  damag[es  which  the 
defendant  had  sustained  by  reason  of  the  issuing  of  the  injunction  were 
for  counsel  fees  in  procuring  the  injunction  to  be  vacated,  which  sum 
he  fixed  at  $100,  and  also  allowed  costs  of  the  reference  in  determin- 
ing the  amount  which  the  plaintiff  was  entitled  to  be  awarded  as 
damages  sustained  on  account  of  the  injunction.    It  is  not  claimed 
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lat  the  sums  so  allowed  are  in  any  wise  excessive.  The  ground  upon 
hich  the  learned  court  at  Special  Term  refused  confirmation  of  the 
'.  ;port  was  that  the  damages  sustained  did  not  result  from  the  granting 
f  the  injunction,  but  were  expended  in  preventing  the  issuance  of  a 
ubsequent  order  continuing  the  injunction.  Under  such  drcumstan- 
es  the  cases  cited  of  Sweet  v.  Mowry,  71  Hun,  381,  25  N.  Y.  Supp.  32, 
landall  v.  Carpenter,  88  N.  Y.  293,  and  others  cited  by  the  learned  court 

-  lelow,  sustain  his  conclusion.  These  cases,  however,  have  no  appli- 
ation  to  the  one  presented  by  this  record.  This  court,  upon  an  appeal 
rem  an  order  denying  the  defendant's  motion  for  an  order  of  reference 
0  ascertain  the  damages  sustained  by  him  by  reason  of  the  injunction 
ifter  the  action  in  which  it  was  issued  had  been  discontinued,  reversed 
Jie  order,  holding  that  the  defendant  was  entitled  to  an  order  of  ref- 
erence to  ascertain  such  damages.  Perlman  v.  Bernstein,  83  App. 
Div.  203,  82  N.  Y.  Supp.  148.  The  adjudication  therein  necessarily 
determined  that  the  defendant  was  entitled  to  damages  by  reason  of 
the  injunction,  and  this  is  necessarily  so  under  well-settled  authorities, 
as  applied  to  ^e  facts  in  this  case.  It  appeared  herein  that  the  action 
was  brought  to  set  aside  a  lease  made  by  the  plaintiff  to  Bernstein, 
and  by  the  latter  assigned  to  the  defendant  Hammer.  The  action  was 
based  upon  fraud  alleged  to  have  been  committed  in  procuring  the 
lease,  coupled  with  a  claimed  subsequent  attempt  to  violate  certain 
covenants  contained  therein.  It  also  appeared  that  Hammer  was  out 
of  possession,  and  had  instituted  a  proceeding  in  the  Municipal  Court 
to  remove  the  plaintiff  from  the  leased  premises,  and  to  recover  their 
possession.  The  injunction  order  was  contained  in  an  order  to  show 
cause,  and  restrained  the  defendant  from  entering  upon  the  premises,  or 
from  using  the  store  as  a  drug  store  or  pharmacy  or  any  similar  busi- 
ness, or  for  any  other  business  than  that  for  the  sale  of  general  mer- 
chandise ;  and  also  enjoined  and  restrained  the  defendant  from  prose- 
cuting the  proceedings  in  the  Municipal  Court  for  the  possession  of 
the  store  and  the  removal  of  the  plaintiff  therefrom.  It  is  evident, 
therefore,  that  the  injunction  order  entirely  tied  the  defendant's  hands, 
and  prevented  his  enjoyment  of  the  leased  premises,  and  also  the  prose- 
cution of  any  steps  to  obtain  their  possession.  The  complaint  demand- 
ed, inter  alia,  a  perpetual  injunction  restraining  the  defendant  from 
using  the  store  as  a  drug  store  or  pharmacy,  or  from  carrying  on  there- 
in the  drug  or  a  similar  business,  and  also  that  they  be  restrained 
from  prosecuting  the  proceedings  brought  in  the  Municipal  Court.  In 
Randall  v.  Carpenter,  supra,  the  injunction  was  temporary,  and  there 
was  no  prayer  for  its  continuance  as  a  part  of  the  final  relief  sought  in 
the  action ;  and,  as  the  services  which  had  been  rendered  consisted  of 
an  unsuccessful  endeavor  to  show  cause  why  the  injunction  should  not 
be  continued,  it  was  held  that  the  expenses  thus  incurred  were  not 
damages  by  reason  of  the  injunction  which  had  been  granted.  The 
action  in  that  case  was  to  procure  an  adjudication  respecting  the  own- 
ership of  a  certain  hotel  property,  and  the  injunction  pendente  lite  re- 
strained the  defendants  until  the  further  judgment  or  order  of  the 
court;  but  it  was  no  part  of  the  permanent  relief  asked  for,  or  which 
could  be  granted  under  the  pleadings,  and  as  the  services  which  were 
rendered  were  ineffectual  in  dissolution  of  the  injunction,  and  were  not 
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necessary  to  any  final  determination  of  the  controversy,  it  was  held 
that  they  were  not  such  damages  as  the  sureties  were  required  to  pay. 
In  Newton  v.  Russell,  87  N.  Y.  527,  it  was  said : 

"It  Is  well  settled  tbat  fees  of  counsel  for  swrloes  In  procnring  a  dlssolutioa 
of  an  injunction  and  In  attending  a  reference  to  assess  damages  consequent 
thereon  are  properly  within  the  language  of  such  an  undertaking  (Rose  v. 
Post.  66  N.  Y.  603),  but  It  Is  equally  well  settled  tbat  counsel  fees  incurred 
on  the  trial  of  the  issue  In  the  action  are  not  allowable  upon  such  assessmoit, 
unless  tbey  were  Incurred  solely  ae  principally  bi  consequence  of  the  Injunc- 
tion." 

The  exception  applies  when  a  trial  is  rendered  necessary  to  avoid 
the  compelling  force  of  the  injunction ;  but  where  a  trial  is  had  solely 
to  dispose  of  the  issues,  and  is  not  essential  to  get  rid  of  the  injunction, 
expenses  incurred  in  such  trial  cannot  be  said  to  be  incurred  on  account 
of  the  injunction.  In  the  present  case  the  expenses  which  were  allowed 
were  incurred  as  a  direct  result  of  the  injunction,  within  the  rule  of 
these  cases.  The  defendant,  when  he  appeared  in  court  upon  the  re- 
turn of  the  order  to  show  cause,  was  there  not  alone  for  the  purpose  of 
preventing  the  issuance  of  a  further  injunction,  but  was  also  there 
for  the  purpose  of  procuring  the  dissolution  of  the  injunction  which 
had  been  granted.  The  order  which  was  entered  upon  such  hearing 
recites  that  the  defendant  was  successful  in  procuring  the  injunction 
order  which  had  been  granted  to  be  vacated  and  set  aside,  and  such 
services  were  clearly  incurred  on  account  of  the  injunction  within  the 
cases  to  which  we  have  called  attention,  as  well  as  others.  Ten  Eyck 
V.  Sayer,  76  Hun,  37, 27  N.  Y.  Supp.  588 ;  Andrews  v.  Glenville  Wool- 
en Co.,  50  N.  Y.  282 ;  London  &  Brazilian  Bank  v.  Walker,  74  Hun, 
395,  26  N.  Y.  Supp.  844.  In  addition  to  this,  had  the  action  not  been 
discontinued,  or  the  injunction  vacated,  the  defendant  would  have  been 
required  to  prosecute  the  same  to  judgment  in  order  to  rid  himself  of 
the  injunction  had  it  been  continued.  If,  therefore,  there  had  been  a 
trial,  the  expenses  incurred  in  connection  with  that  would  have  been 
necessarily  rendered  in  order  to  permit  the  defendant  to  have  the  ad- 
vantage of  the  contract  of  lease  which  he  had  made.  It  is  evident, 
therefore,  that  this  case  is  distinguishable  from  the  cases  cited  by  the 
learned  court  below,  and  calls  for  the  application  of  a  different  rule. 

It  follows  that  the  order  should  be  reversed  with  $10  costs  and  dis- 
bursements, and  the  motion  for  confirmation  should  be  granted,  with 
$10  costs.    All  concur. 


(92  App.  DIv.  100.) 

KLINGEK  ▼.  UNITED  TRACTION  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    March  2, 1904.) 

L  Stbeet  Railboads— Injubt  to  Passenoeb— IiiABiLrriics. 

The  n.  Railroad  Company  operated  a  double-track  railway  in  a  city, 
and  the  S.  Railway  Company  (^)erated  Its  cars  orer  the  oth^  company's 
tracks  under  an  agreement  that  the  other  company  should  keep  the  track 
and  switches  In  repair.  The  U.  Company  was  repairing  a  portion  of  its 
west-bound  track,  and  both  east  and  west  bound  cars  were  obliged  to  use 
the  east-bound  track.  A  car  of  the  17.  Company,  on  which  plaintiff  was  a 
passenger,  while  west  bound,  had  crossed  over  to  the  east-bound  trade, 
while  an  east-bound  car  of  the  S.  Company  had  been  transferred  to  tlie 
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west-bound  track,  and  had  stopped  with  Its  east  end  abont  lo'feet  west 
of  the  west  end  of  the  cross-over.  Some  one  threw  the  tongue  of  the 
switch  so  that  the  S.  Company's  car  could  run  easterly  on  the  west-bound 
track,  so  as  to  permit  the  U.  Company's  car  to  pass  over  to  that  track, 
and  continue  westerly  thereon.  The  motorman  of  the  west  car  started  it 
by  letting  off  the  brake,  and  the  front  track  passed  the  tongue  of  the 
switch,  but  the  rear  truck  took  the  cross-over,  throwing  the  rear  end  of 
the  car  against  the  U.  Company's  car.  Injuring  plaintiff.  Held,  that  both 
companies  were  liable. 

2.  Saice— Cabe  Requibed. 

A  street  railway  company  is  bound  to  use  the  utmost  human  skill  In 
operating  and  keeping  In  repair  its  trains  and  switches  to  save  a  passen- 
ger from  harm. 

3.  Same— Evidence. 

Where  the  first  two  wheels  of  a  street  car  passed  safely  over  a  switch, 
and  the  other  two  wheels  were  displaced,  whereby  a  passenger  was  in- 
jured, under  the  doctrine  of  res  Ipsa  loquitur  the  street  car  company  was 
bound  to  explain  the  displacement 

4.  Same— Deqbeb  of  Case. 

Where  a  car  of  a  street  railway  company  collided  with  a  car  of  another 
street  railway  company,  on  which  plaintiff  was  a  passenger,  whereby  he 
was  injured,  the  railway  company  on  whose  car  plaintiff  was  not  a  pas- 
senger was  bound  to  use  towards  him  only  reasonable  and  ordinary  care 
under  the  circumstances  confronting  It  at  the  time. 

5.  Same— Case  of  Motobman. 

Where  a  motorman  on  a  street  car  was  using  a  switch  in  a  manner  in 
which  it  was  not  intended  to  be  used,  reasonable  and  ordinary  care,  to  ex- 
cuse the  railway  company  from  liability  for  Injury  to  passenger  on  a 
car  of  another  street  railway  company,  required  the  motorman  to  proceed 
slowly  and  keep  his  car  under-  control. 

Houghton,  J.,  dissenting  in  part. 

Appeal  from  Order  Entered  on  Report  of  Referee. 

Action  by  Daniel  Klinger,  Jr.,  against  the  United  Traction  Company 
and  the  Schenectady  Railway  Company.  From  a  judgment  of  the 
Supreme  Court  in  favor  of  plaintiff  for  $850  damages,,  defendants  ap- 
peal separately.    Judgment  affirmed  as  to  both  defendants. 

The  defendant  traction  company  owns  and  operates  a  double-track  surface 
railway  in  various  streets  In  the  city  of  Albany,  including  State  street,  Eagle 
street  and  Washington  avenue.  The  defendant  the  Schenectady  Railway 
Company,  by  a  traffic  agreement  between  it  and  the  defendant  traction  com- 
pany, rvms  Its  cars  over  the  tracks  of  the  latter  company  on  the  streets  named. 
Under  the  traffic  agreement  betsveen  the  two  defendants  the  duty  was  devolved 
upon  the  traction  company  of  keeping  the  tracks  and  switches  In  connec- 
tion therewith,  over  which  the  cars  of  the  two  companies  were  operated,  In 
repair.  Each  of  the  defendants  operated  and  managed  its  own  cars  by  its 
own  employes. 

The  plaintiff,  while  a  passenger  in  one  of  the  traction  company's  cars,  was 
injured  by  a  collision  between  that  car  and  a  car  operated  by  the  Schenectady 
Railway  Company.  On  the  8th  day  of  September,  1903,  the  day  of  the  acci- 
dent, the  traction  company  was  engaged  In  replacing  the  old  rails  of  the  west- 
bound track  on  the  curve  at  State  and  Eagle  streets  with  new  rails,  and  for 
that  reason  at  that  time  there  was  but  one  track  in  use  at  that  place,  and  the 
entire  traffic  during  the  repairs  to  the  track  at  that  point  was  necessarily 
conducted  on  the  east-bound  track.  The  traction  company  had  a  permanait 
cross-over  switch  on  Washington  avenue,  north  of  Capitol  Park,  from  the 
east  to  the  west  bound  track,  west  of  the  place  where  the  west-bound  tradt 
had  been  taken  up;    and,  to  facilitate  the  transfer  of  cars  to  the  track  so 
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being  naed,  the  tnctlon  company  pnt  In  a  temporary  croBS-over  below  Eagle 
street,  on  which  east-bovmd  care  croaaed  from  the  west  to  the  east  bound  track. 
The  awltch  tongne  at  the  permanent  croas-OTer  was  three  or  four  feet  long, 
secured  by  a  pin  at  the  heel  or  easterly  end  thereof,  movable  In  an  Iron  plate 
upon  which  It  rested,  so  that,  when  the  tongue  was  placed  against  the  rail  of 
the  main  track.  It  formed  a  complete  Joint  and  a  continuatl<»i  of  the  main 
track.  The  tractlcm  company's  car,  upon  which  the  plaintiff  was  a  passenger, 
was  one  bound  westerly.  It  crossed  by  the  use  of  the  temporary  croea-orer 
below  Eagle  street  to  the  east-bound  track,  and  stopped  near  the  east  end  of 
the  permanent  croaa-over  north  of  Capitol  Park.  The  Schenectady  Railway 
Company's  car  came  from  the  west  on  the  east-bound  tra<^  and  had  been 
transferred  over  the  permanent  croas-over  to  the  west-bonnd  track,  and  stopped 
with  Its  east  aid  abont  10  feet  west  of  the  west  end  of  that  croas-oTer.  Some 
peteoa,  apparently  acting  on  behalf  of  the  traction  company,  threw  the  point 
of  the  tongue  of  the  switch  In  the  west-bound  trade,  so  that  the  car  conld  mn 
down  easterly  oa  that  track  for  a  dlatance  sofltdent  to  permit  the  traction 
company's  car  to  be  switched  over  to  It  and  proceed  westerly  therecn.  The 
grade  at  that  p<tot  was  about  8  feet  In  100,  descending  towards  the  east  The 
motorman  on  the  Schenectady  car,  after  recelrlng  the  aignal  to  start  started 
his  car  by  letting  off  the  brake,  without  applying  any  power.  The  front  trucks 
of  his  car  passed  over  the  tongne  properly,  but  when  the  rear  trucks  reached 
it  it  had  evidently  moved  out  of  Its  position  from  the  rail  far  enough  for  the 
flange  of  the  wheel  to  enter,  and  ao  the  rear  truck  went  down  on  the  cross- 
over, throwing  the  rear  end  of  the  car  over  on  the  other  track,  and  the  result 
was  a  coIUalon  between  the  car  and  the  traction  company's  car,  which  was 
atandlng  east  of  the  croaa-over  on  the  east-bound  track,  and  the  plaintiff  was 
thereby  injured. 

The  plaintiff  has  secured  a  judgment  against  both  defendants,  and  each  of 
them  appeals,  sqmrately. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 

Lewis  E.  Carr  and  James  O.  Carr,  for  appellant  Schenectady  Ry.  Ca 
Patrick  C.  Dugan,  for  appellant  United  Traction  Co. 
Richard  O.  Bassett,  for  respondent 

CHESTER,  J.  The  plaintiff  was  injured  while  a  passenger  on  one 
of  the  traction  company's  cars.  While  it  is  true  tfiat  his  injuries  were 
received  by  reason  of  a  collision  between  this  car  and  one  operated 
by  the  Schenectady  Railway  Company,  yet  the  primary  cause  of  the 
injury  was  the  misplacement,  or  the  failure  to  remain  where  it  was 
placed,  of  the  tong^ue  of  the  switch  maintained  and  operated  by  the 
traction  company,  and  we  think  it  is  a  fair  inference  from  the  testimony 
that  such  misplacement  was  caused  by  the  concurring  negligence  of 
both  defendants.  Each  of  the  defendants  on  the  trial  en^ged  m 
an  effort  to  cast  the  blame  for  the  plaintiff's  injuries  upon  the  other. 

The  case  must  be  considered,  having  regard  to  the  difference  in 
the  degree  of  care  which  the  defendants  were  bound  to  exercise  in 
relation  to  the  plaintiff,  under  the  law.  He  having  been  a  passenger 
on  one  of  the  traction  company's  cars,  that  company  was  bound  to 
the  exercise  of  the  utmost  human  skill  and  foresight  with  reference 
to  maintaining,  operating,  and  keeping  in  repsur  its  tracks  and  switches, 
in  order  to  save  him  from  harm.  Palmer  v.  D.  &  H.  C.  Co.,  120  N.  Y. 
170,  24  N.  E.  302, 17  Am,  St  Rep.  629 ;  Coddington  v.  Brooklyn  Cross- 
town  R.  R,  Co.,  102  N.  Y.  68,  5  N.  E.  797;  Zimmer  v.  Third  Ave.  R. 
R.  Co.,  No.  I,  36  App.  Div.  265,  55  N.  Y.  Supp.  308 ;  Koehne  v.  N.  Y. 
&  Queens  Co.  R.  Co.,  32  App.  Div.  419,  52  N.  Y.  Supp.  1088.    And 
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the  tongue  of  the  switch  having  failed  to  remain  in  position  or  having 
been  misplaced  because  of  some  unexplained  or  unascertained  cause, 
it  was  not  inctunbent  upon  the  plaintiff,  as  against  the  traction  com- 
I>any,  at  least,  to  show  the  cause  of  its  being  misplaced ;  but,  under  the 
doctrine  of  res  ipsa  loquitur,  that  company  was  required  to  explain  its 
cause  in  order  to  relieve  itself  from  the  presumption  of  negligence  in 
causing  the  accident.  Breen  v.  N.  Y.  C.  &  H.  R,  R.  R.  Co.,  lOQ  N.  Y. 
297,  16  N.  E.  60,  4  Am.  St  Rep.  450;  Seybolt  v.  N.  Y.,  L.  E.  &  W. 
R.  R.  Co.,  95  N.  Y.  562,  47  Am.  Rep.  75 ;  Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  N.  Y.  282 ;  Holbrook  v.  Utica  &  Schenectady  R.  R. 
Co.,  16  Barb.  113 ;  Gihnore  v.  Brooklyn  Heights  R.  R.  Co.,  6  App.  Div. 
117,39  N.  Y.  Supp.  417. 

The  Schenectady  Railway  Company,  on  the  other  hand,  was  bound 
to  the  exercise  of  reasonable  and  ordinary  care  only  under  the  circum- 
stances which  confronted  it  at  the  time.  It  bore  me  same  relation  to 
the  plaintiff  as  if  he  had  been  driving  his  own  horse  and  wagon  upon 
the  street,  instead  of  being  a  passenger  on  one  of  the  traction  com- 
pany's cars.  Unger  v.  Forty-Second  St.,  etc,  R.  R.  Co.,  51  N.  Y.  497 ; 
Seagriff  v.  Brooklyn  Heights  R,  R,  Co.,  31  App.  Div.  595,  52  N.  Y. 
Supp.  236. 

Within  these  principles  of  law,  it  seems  to  me  that  there  was  suf- 
ficient evidence  before  the  learned  referee  to  justify  his  conclusions 
that  each  of  the  defendants  was  gn^ilty  of  negligence,  and  that  the 
negligence  of  each  contributed  to  the  plaintiff's  injuries. 

The  negligence  charged  against  the  Schenectady  Railway  Com- 
pany in  the  complaint  was  that  its  car  ran  at  an  excessive  rate  of 
speed,  that  it  was  a  defective  car,  and  that  its  employes  upon  the 
car  were  negligent.  There  was  no  proof  that  it  was  a  defective  car,  but 
there  was  proof  given  on  behalf  of  the  plaintiff  that  would  justify  the 
inference  of  negligence  on  the  part  of  the  employes  upon  the  car,  grow- 
ing out  of  the  rate  of  speed  at  which  the  car  was  allowed  to  run  at 
the  time  of  the  collision.  The  car  had  been  switched  over  from 
the  east-bound  track  to  the  west-bound  track,  and  stopped  at  a  point 
about  10  feet  west  of  the  westerly  end  of  the  permanent  cross-over. 
The  tracticMi  company's  car  was  standing  still  on  the  east-bound  trade, 
close  to  the  east  end  of  the  cross:Over.  Some  one,  presumably  in  the 
employ  of  the  traction  company,  tfirew  the  tongfue  of  the  switch  at  the 
westerly  end  of  the  cross-over,  and  the  Schenectady  Company's  car 
was  started  in  its  attempt  to  run  down  easterly  upon  the  west-bound 
track.  McGraw,  its  motorman,  saw  that  the  switch  was  set  for  that 
track.  He  saw  the  traction  company's  car  standing  at  the  other  end 
of  the  switch,  75  or  80  feet  a^way.  He  knew  that  he  was  running 
against  the  point  of  the  tongue  of  the  switch,  and  not  against  the  heel, 
and  in  a  way  that  it  was  not  intended  to  be  used.  He  knew  that  it  had 
no  rubber  or  block  in  the  switch  to  hold  the  tongue  in  place.  His  car 
was  a  very  heavy  one — about  twice  the  weight  and  about  twice  the 
length  of  Uie  traction  company's  car.  It  had  a  double  set  of  trucks,  of 
four  wheels  each,  one  set  at  either  end  of  the  car,  which  was  from  50 
to  60  feet  long.  It  was  a  heavy  down  grade.  Under  such  circumstan- 
ces, reasonable  and  ordinary  care  would  require  him  to  proceed  very 
slowly,  and  to  keep  his  car  under  control,  so  that  the  weight  and  the 
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speed  of  the  car  would  not  jar  the  tongfue  from  its  position  or  misplace 
the  switch,  or,  if  it  did  do  that,  so  that  his  car  might  be  stopped  before 
injury  had  been  done  to  a  car  standing  so  near  upon  the  other  track.  • 
Yet  he  swore  that  his  car  was  moving  about  three  or  four  miles  an  hour 
when  he  discovered  the  rear  truck  had  taken  the  cross-over.  This 
was  evidently  true,  when  the  force  of  its  contact  with  the  traction  com- 
pany's car  is  considered.  The  rear  end  of  his  car  hit  the  westerly  end 
of  the  traction  company's  car,  knocked  it  off  the  track,  burst  it  in,  and 
shoved  it  sideways  from  15  to  20  feet  from  the  position  it  occupied. 
The  front  end  of  his  car  went  a  distance  of  40  or  50  feet  east  of  the 
easterly  end  of  the  cross-over  before  it  was  stopped.  While,  under  oth- 
er circumstances,  a  rate  of  speed  of  three  or  four  miles  an  hour  could 
not  fairly  be  regarded  as  evidence  of  carelessness,  yet,  with  the  situa- 
tion presented  here,  and  with  all  these  facts  before  the  referee,  we 
cannot  say  that  his  conclusion  that  the  Schenectady  Railway  Company 
was  negligent  is  unsupported  by  the  evidence. 

On  the  trial  the  Schenectady  Railway  Company  rested  its  case  on 
its  exception  to  a  denial  of  its  motion  for  a  nonsuit  at  the  close  of  the 
plaintiff's  proof,  and  announced  that  no  evidence  would  be  introduced 
on  its  behalf.  This  position  was  adhered  to,  except  that  its  counsel 
asked  a  few  questions  upon  cross-examination  of  the  witnesses  pro- 
duced on  behalf  of  the  other  defendant,  the  answers  to  which  did  not 
materially  change  the  situation,  so  far  as  the  plaintiff's  case  against  it 
was  concerned.  It  insists  that  any  testimony  beneficial  to  the  plain- 
tiff's case  brought  out  upon  the  examination  of  the  traction  company's 
witnesses  cannot  prevent  it  from  having  the  full  benefit  of  its  exception 
to  the  denial  of  its  motion  for  a  nonsuit.  It  is  not  necessary  to  decide 
as  to  this  contention,  as  the  conclusion  we  have  expressed  as  to  the  cor- 
rectness of  the  decision  of  the  referee  as  to  the  negligence  of  the 
Schenectady  Railway  Company  is  based  entirely  upon  the  plaintiff's 
proofs,  without  any  reference  to  that  produced  by  the  traction  company 
in  its  defense. 

We  also  think  that  the  judgment  against  the  traction  company  is 
amply  sustained  by  the  evidence,  under  the  rules  of  law  applicable 
as  against  it.  The  negligence  charged  against  it  was  that  its  tracks, 
switch,  and  the  appliances  connected  therewith  were  improper,  dan- 
gerous, insufficient,  and  defective.  Notwithstanding  the  fact  that  the 
switch  may  have  been  misplaced  by  the  jarring  of  the  passage  over 
it  of  the  front  trucks  of  the  Schenectady  Company's  car,  yet  the  acci- 
dent was  caused  because  the  tongue  of  the  switch  did  not  stay  where 
it  was  put  by  its  own  employes.  It  was  bound,  under  the  traffic  agree- 
ment, to  maintain  and  keep  in  repair  t)\e  switch  and  the  tracks.  The 
only  inference  from  the  testimony  is  that  the  switch  was  operated  by  its 
own  employes.  It  was  bound  to  the  highest  degree  of  care  in  this  re- 
spect. It  was  using  its  tracks  and  switch  in  a  way  they  were  not  in- 
tended to  be  used,  in  order  to  facilitate  the  repairs  to  its  tracks.  In  so 
using  the  switch,  if  the  tongue  would  not  remain  in  place  without  some 
mechanical  means  for  holding  it  there,  it  was  its  duty  to  provide  such 
means.  When  the  plaintiff  proved  that  the  accident  happened  in  the 
way  it  did,  the  presumption  was  that  the  traction  company  was  negli- 
gent, and  it  was  not  incumbent  upon  the  plaintiff  to  show  the  cause 
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for  the  switcn  being  misplaced.  Yet,  notwithstanding  that  it  had  em- 
ployes in  the  vicinity  of  the  accident,  it  did  not  call  a  single  witness  who 
saw  the  accident.  We  think,  therefore,  that  the  conclusion  of  the 
referee  that  both  the  defendants  were  negligent  has  sufficient  support 
in  the  testimony. 

The  judgment,  as  against  both  defendants,  should  be  affirmed,  with 
costs.  All  concurred,  except  HOUGHTON,  J.,  dissenting  from  af- 
firmance of  judgment  against  the  defendant  Schenectady  Railway 
Company. 

Judgment  affirmed,  with  costs. 


PBNN  COLLIERIES  CO.  v.  JIcKEEVER. 
(Supreme  Court,  Appellate  Division,  First  Department    April  22,  1904.) 

1.   COBFOBATIONS — ^FOBKION  COBPOBATIONS — VOINa  BUSINESS  IN  STATE — ^WHAT 
CONSTITTJTES. 

A  foreign  corporation,  the  oflSce  of  which  Is  In  another  state,  and  which 
merely  has  an  ag^nt  In  this  state,  who  maintains  an  office  for  his  own 
convenience,  and  does  not  have  exclusive  control  of  the  business  in  the 
state,  and  keeps  no  books  nor  bank  account  and  makes  no  contracts  for 
the  sale  of  goods,  but  reports  everything  to  the  home  office,  and  who  usu- 
ally makes  sales  to  parties  outside  the  state,  and,  while  a  particular  sale 
was  made  of  coal  situated  In  the  state  to  a  resident  it  had  been  previously 
sold  to  a  party  without  the  state,  who  had  rejected  it,  is  not  doing  busi- 
ness In  the  state  within  Laws  1892,  p.  1805,  c.  687,  as  amended  by  Laws 
1901,  p.  1326,  c.  538,  peacrlbing  the  conditions  on  which  foreign  corpora- 
tions may  do  business  in  the  state. 

Laughllu,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Penn  Collieries  Company  against  Edward  J.  McKeever. 
From  a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, INGRAHAM,  and  LAUGHLIN,  JJ. 

Frank  B.  York,  for  appellant. 
Francis  S.  McGrath,  for  respondent. 

PATTERSON,  J.  The  plaintiff,  a  foreign  corporation,  recovered 
a  judgment  against  the  defendant  in  an  action  for  goods  sold  and  deliv- 
ered. The  only  defense  interposed  was  that  at  the  time  mentioned  in 
the  complaint  the  plaintiff  was  doing  business  in  the  city  of  New  York, 
where  the  contract  of  sale  referred  to  in  the  complaint  was  made, 
and  at  that  time  and  prior  thereto  it  had  not  procured  from  the  Secre- 
tary of  State  of  New  York  a  certificate  that  it  had  complied  "with  all 
the  requirements  of  law  to  authorize  it  to  do  business  within  the  state," 
and  that  by  reason  of  the  failure  to  obtain  such  certificate  this  action 
could  not  be  maintained.  Upon  the  trial,  which  was  before  the  court 
without  a  jury,  it  was  held,  under  the  proofs,  that  the  plaintiff  was 
not  doing  business  in  the  state,  within  the  meaning  of  section  15  of  the 
general  corporation  law  (Laws  1892,  p.  1805,  c.  687),  as  amended  by 
chapter  538,  p.  1326,  of  the  Laws  of  1901.  I  think  the  court  below  was 
right  in  so  holding.    The  plaintiff's  office  is  in  Philadelphia.    It  had 
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an  agent  in  New  York  City,  and  there  was  maintained  here  what  is 
called  a  "branch  office,"  but  it  was  for  the  agent's  convenience.  It  does 
not  appear  that  the  plaintiff  was  conducting  business  at  that  office,  and 
the  agent  says  he  did  not  have  exclusive  control  of  the  business  of  the 
plaintiff  in  this  city.  The  merchandise  sold  to  the  defendant  was  a 
cargo  of  coal,  and  the  business  of  the  plaintiff  was  the  selling  of  coal 
and  shipping  it  to  buyers.  The  agent  in  New  York  did  not  make  con- 
tracts for  the  sale  of  coal.  He  reported  everything  to  Philadelphia. 
No  books  of  account  of  the  plaintiff  were  kept  in  the  state  of  New  York. 
The  plaintiff  had  no  bank  account  in  the  state,  and  did  not  keep  coal 
or  other  goods  therein.  Apart  from  the  coal  sold  to  defendant,  no 
merchandise  offered  for  sale  through  the  New  York  agent  was  situated 
in  the  state  at  the  time  it  was  sold ;  and  in  every  instance  except  6  out 
of  350  sales  made  through  the  agent  the  sales  were  to  parties  outside 
the  state  of  New  York.  This  particular  cargo  of  coal  which  the  de- 
fendant received  and  now  refuses  to  pay  for  was,  at  the  time  of  the 
sale,  within  the  state  of  New  York,  but  it  had  been  sold  in  Philadelphia 
to  a  party  to  whom  it  was  to  be  delivered  here,  but  who  had  rejected  it 

The  case  resembles  in  its  facts  that  of  Ctunmer  Lumber  Co.  v.  Asso- 
ciated Ins.  Co.,  67  App.  Div.  151,  73  N.  Y.  Supp.  668.  There  the  evi- 
dence established  the  fact  that  the  plaintiff  employed  an  agent  wthin 
this  state  to  solicit  orders,  and  that  agent  had  no  <^ce  within  the  city 
of  New  York,  and  orders  were  sent  from  New  York  to  the  Cummer 
Lumber  Company  in  Florida,  where  they  were  accepted,  and  the  bills 
and  goods  were  sent  direct  from  the  home  office  of  the  plaintiff  cor- 
poration to  the  customers.  It  was  held  in  that  case  that  by  maintaining 
the  agency  here  the  company  was  not  doing  business  in  this  state  with- 
in the  meaning  of  section  15  of  the  general  corporation  law. 

I  am  of  the  opinion  that  the  judgment  should  be  affirmed,  with  costs. 
All  concur,  except  LAUGHLIN,  J.,  who  dissents. 

LAUGHLIN,  J.  (dissenting).  It  appears  that  the  plaintiff  is  a  for- 
eign corporation  engaged  in  mining  and  selling  coal ;  that,  it  has  an 
annual  lease  of  an  office  in  the  city  of  New  York  in  its  own  name,  has 
telephone  service  in  connection  with  the  office  in  its  own  name,  main- 
tains its  name  upon  the  door  of  the  office  and  upon  the  hall  directory 
of  the  office  building,  together  with  the  name  of  Frank  H.  Olcott  as 
manager ;  that  office  stationery  is  permitted  to  be  used  by  Olcott  show- 
ing that  the  company  maintains  that  office  and  that  he  is  its  manager ; 
that  the  sale  of  the  coal  upon  which  this  action  is  based  was  made  by 
Olcott,  as  manager,  in  the  city  of  New  Yoric  These  facts,  in  my  opin- 
ion, show  that  me  plaintiff  was  doing  business  in  this  state.  It  is  con- 
ceded that  it  has  not  obtained  a  certfficate  from  the  Secretary  of  State 
authorizing  it  to  do  business  here.  The  contract  having  been  made  in 
this  state,  the  plaintiff  is,  I  think,  precluded  bv  section  15  of  tbe 
general  corporation  law  from  maintaining  an  action  thereon.  Giving 
to  the  evidence  on  behalf  of  the  plaintiff  the  most  favorable  construc- 
tion, it  merely  shows  that  in  fact  Olcott  was  a  sales  agent  on  commis- 
sions, without  authority  to  close  contracts,  except  as  specially  author- 
ized ;  that  he  merely  took  orders  subject  to  the  approval  of  the  com- 
pany at  its  home  office  without  the  state;  and  that,  except  in  this  in- 
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stance,  where  the  coal  happened  to  be  here,  having  been  rejected  by 
the  original  consignee,  the  coal  is  shipped  from  without  the  state  after 
the  contract  therefor  is  made,  not  in  New  York,  but  at  the  home  office. 
If  these  facts  would  take  the  case  from  without  the  operation  of  the 
statute,  the  purpose  of  the  Legislature  in  enacting  the  law  would  be 
thwarted.  The  plaintiff  had  the  benefit  of  conducting  its  business,  so 
far  as  the  public  is  concerned,  precisely  as  if  Olcott  was  in  fact  its 
salaried  manager  and  authorized  to  close  contracts. 

For  these  reasons  I  think  the  judgment  should  be  reversed,  and 
complaint  dismissed. 


(92  App.  DiT.  23.) 

VAN  AKIN  ▼.  EBIB  R.  GO. 

(Supreme  Coart,  Appellate  Division,  Second  Department    March  18, 1904.) 

1.  Oabbiebb— Imjxtbt  to  Freight— Limitation  or  Liabiliit. 

Certain  freight  was  shipped  mider  a  bill  of  lading  exempting  a  railroad 
from  liability  for  loss  by  fire,  and  was  destroyed  In  the  freighthouse  of 
the  company.  There  was  no  evidence  that  the  fire  was  the  result  of  any 
negligence  on  the  part  of  the  company.  EelA,  that  the  owner  of  the  freight 
could  not  recover. 

2.  Saki:— Neouqercx. 

That  freight  was  destroyed  by  flre  while  In  the  freighthouse  of  a  rail- 
road company  does  not  of  Itself  Justify  an  Inference  of  negligence  on  the 
part  of  the  company.  • 

Appeal  from  Orange  County  Court 

Action  by  Samuel  L.  Van  Akin  against  the  Erie  Railroad  Company. 
From  a  judgment  of  the  County  Court  reversing  a  judgment  of  the 
justice  in  favor  of  the  plaintiff,  he  appeals.    Affirmed. 

The  following  is  the  opinion  of  the  court  below  (Beattie,  J.) : 

The  respondent  seeks  to  sustain  the  Judgment  appealed  from  upon  the  ground 
that  the  defendant  was  negligent  in  having  a  dog  In  the  freighthouse,  which, 
it  is  claimed,  must  have  escaped  from  the  crate  or  box  in  which  it  was  shipped, 
and,  upsetting  the  lamp  or  lamps  in  the  freighthouse,  caused  the  fire  wUch 
destroyed  the  goods  belonging  to  the  respondent  The  undisputed  facts  are 
that  the  freight  which  was  destroyed  reached  the  station  of  Lackawaxen  at 
11 :25  p.  m.,  and  was  put  In  the  freighthouse.  At  1 :09  a.  m.  the  dog  arrived, 
and  was  also  put  In  the  freighthouse.  The  freighthouse  was  lighted  by  two 
kerosene  lamps  placed  upon  a  table  in  the  center  of  the  freightroom,  and  had 
been  used  in  that  way  for  atwut  18  years.  Within  half  an  hour  after  the 
d<^  arrived,  he  gnawed  his  way  out  of  the  crate  In  which  he  was  confined. 
He  was  put  back  in  the  crate,  with  the  broken  slats  against  the  floor,  and 
two  packages,  weighing  together  about  50  pounds,  were  placed  on  top  to 
prevent  the  upsetting  of  the  crate.  So  far  as  the  proof  shows,  the  dog 
was  not  seen  again,  and  there  is  no  evidence  that  he  again  escaped  from 
the  crate.  At  3:40  a.  m.  the  flre  was  discovered.  The  witness  testified  that 
it  was  in  the  upper  end  of  the  depot,  the  entire  building  ablaze,  and  that  he 
could  not  extinguish  anything.  The  witness  who  testified  was  employed  and 
working  about  the  depot,  handling  freight  baggage,  and  express  shipments. 
There  was  no  evidence  that  it  was  his  du^  to  remain  at  the  freight  station 
all  that  time,  and  prior  to  the  flre  he  bad  been  away  from  the  building  about 
40  minutes. 

Upon  this  proof,  It  was  wholly  uncertain  to  what  cause  the  fire  was  attribu- 
table. The  dog  came  as  freight  and  was  therefore  properly  put  In  the  freight- 
bouse.  Upon  its  escape.  It  was  again  carefully  confined,  and,  so  far  as  the 
proof  shows,  did  not  again  escape.    Assuming  that  It  did,  there  Is  no  evldenoe 
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that  It  npHset  tbe  lamps  or  that  tbe  fire  originated  from  the  npaetttng  of  tlie 
lamps.  Ab  waa  eald  In  Whltworth  t.  Erie  Railway  Co.,  87  N.  Y.  419 :  "The 
bills  of  lading  contain  a  general  exemption  from  liability  for  loss  by  fire.  and. 
tbe  loss  having  occnrred  from  this  cause,  it  was  Incnmbent  on  the  plaintiff. 
In  order  to  avoid  the  effect  of  the  exemption,  to  show  that  the  fire  was  the  re- 
sult of  tbe  defendant's  negligence,  or  that  the  loss  resulted  from  some  breacb 
of  the  defendant's  duty.  The  burden  was  upon  the  plaintiff  to  show  facts 
taking  the  case  out  of  the  operation  of  the  exemption  clause.  •  •  •  Acci- 
dental fires,  occurring  without  negligence,  are  frequent.  The  occurrence  of  a 
fire  does  not  alone  justify  the  inference  of  negligence."  It  is  apparent  that, 
as  waa  said  in  Selfter  v.  Brooklyn  Heights  R.  R.  Co.,  169  N.  Y.  254,  62  X.  E. 
349,  "the  plaintiff's  superstructure  of  speculation  and  fact  combined  is  there- 
fore without  any  foundation  to  rest  upon,  and  it  must  fall." 
The  Judgment  must  be  reversed,  with  costs. 

Argued  before  HIRSCHBERG,  P.  T.,  and  GOODRICH,  BART- 
LETT,  JENKS,  WOODWARD,  and  HOOKER,  JJ. 

Joseph  Rosch,  Jr.,  for  appellant. 
Philip  A.  Rorty,  for  respondent 

PER  CURIAM.    Judgment  of  the  County  Court  of  Orange  county 
affirmed,  with  costs,  on  the  opinion  of  the  county  judge. 


SCHWARTZMAN  v,  POST  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    April  22,  1901) 

Action  by  Abraham  Schwartzman  against  Joshua  L.  Post  and  others.  Judg- 
ment for  defendants.    84  N.  Y.  Supp.  922.    Plaintiff  api)eal8.    Affirmed. 

PER  CURIAM.  Affirmed,  with  costs,  on  opinion  of  the  court  below,  and 
Judgment  absolute  ordered  for  defendant,  with  costs. 

LAUGHLIN,  J.  (dissenting).  According  to  the  teBtlmony  of  the  plaintiff,  the 
note  was  not  paid,  nor  was  it  surrendered  up  to  the  defendants  upon  the  under- 
standing that  It  was  to  be  deemed  paid,  but  on  the  distinct  agreement  that  the 
defendants  were  to  remain  liable  for  the  balance  for  which  plaintiff  has  recov- 
ered in  this  action.  The  defendants  did  not,  therefore,  in  my  opinion,  by  this 
surrender  become  holders  of  the  note  in  their  "own  right,"  within  the  intent 
and  meaning  of  subdivision  5  of  section  200  of  the  negotiable  instruments  law. 
Laws  1897,  p.  744,  c.  612,  and  the  transaction  did  not  constitute  a  discharge 
of  the  note.    Tbe  defendant  merely  became  the  bailee  thereof  for  the  payee. 


BROWN  V.  BRONSON  et  aL 

(Supreme  <3ourt  Appellate  Division,  First  Department    April  22,  190t) 

EvinGNCB — Book  Entbies— Cashbooks. 

Entries  made  by  a  party  In  his  own  favor  In  his  cashbook  and  ledger 
are  not  competent  evidence  against  the  party  against  whom  they  are  made. 

Limitations— Bailments — Conversion  by  Bailee. 

The  title  to  a  thing  pledged  remains  in  the  pledgor  until  divested  by 
sale,  Judicial  proceedings,  or  by  an  act  of  conversion  on  the  part  of  the 
pledgee,  in  which  latter  case  limitations  rwi  from  the  time  of  the  actual 
conversion. 
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8.   NOTKS— POSSBSBIOR— PBEStnUPTIOR— BTODBN  OF  PBOOf. 

Possession,  by  the  executors  of  a  creditor,  of  a  note,  and  stock  pledged 
as  collateral,  Imposed  on  the  representatives  of  the  debtor  the  burden  of 
showing.  In  an  action  to  recover  the  stock,  that  the  note  was  a  mere  re- 
newal of  an  original  note,  as  security  for  which  the  stock  was  pledged, 
and  that  it  had  been  paid,  and  also  of  explaining  how  it  came  to  be  in 
possesBlon  of  the  creditor's  executors  after  the  creditor's  death. 

4.  Limitations— Pledge  of  Collatebai/— DBitANn— Accbual  oy  Right. 

Where  a  note,  stock  to  secure  the  payment  of  which  was  pledged,  was 
paid,  the  right  of  the  pledgor  to  make  demand  for  the  stock  was  com- 
plete, within  Code  Civ.  Proc.  f  410,  providing  that  the  time  within  which 
an  action  must  be  commenced  to  enforce  a  right,  to  the  enforcement  of 
which  a  previous  demand  is  necessary,  must  be  computed  from  the  time 
when  the  right  to  make  the  demand  is  complete. 

5.  Sake. 

Code  Civ.  Proc.  {  410,  subd.  2,  providing  that  where  there  Is  a  delivery 
of  i>ersonal  property,  not  to  be  returned,  specifically  or  in  kind,  at  a  fixed 
time  or  on  a  fixed  contingency,  limitations  run  from  demand,  does  not 
apply  to  the  pledge  as  collateral  of  a  certificate  of  stock  to  be  specifically 
returned  on  payment  of  a  note  payable  four  months  from  its  date. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Catherine  J.  Brown,  individually  and  as  executrix  of  Ira 
Brown,  deceased,  against  Sara  G.  Bronson  and  others,  as  executrix 
of  Frederick  Bronson,  deceased,  impleaded  with  the  New  York  Cab 
Company.  From  a  judgment  for  plaintiff,  defendants  appeal.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Flamen  B.  Gandler,  for  appellants. 
John  A.  Straley,  for  resjx)ndent. 

O'BRIEN,  J,  The  plaintiff,  individually  and  as  executrix  of  Ira 
Brown,  deceased,  brought  this  action  to  compel  the  defendants,  exec- 
utors of  Frederidc  Bronson,  deceased,  to  surrender  a  certain  certificate 
of  stock  (No.  19)  for  100  shares  of  the  common  stock  of  the  New  York 
Cab  Company,  t,imited,  issued  to  the  firm  of  Ryerson  &  Brown,  and 
indorsed  by  them  in  blank  on  February  13,  1884.  The  stock  certificate 
in  question  was  found  by  the  executors  of  Bronson  in  his  safe  among 
his  securities,  and  was  in  an  envelope  which  contained  a  promissory  note 
dated  February  13,  1885,  for  $9,750,  made  by  the  firm  of  Ryerson  & 
Brown,  and  payable  to  the  order  of  Frederick  Bronson  four  months 
after  date.  In  addition  to  the  certificate  and  note,  there  were  copies 
of  two  receipts  and  other  papers,  to  which  reference  will  hereafter  be 
made.  There  was  no  serious  contention  but  that  this  certificate,  No. 
19,  for  100  sliares  of  stock,  together  with  two  other  certificates,  came 
into  the  possession  of  Bronson  during  his  lifetime  as  collateral  security 
for  a  note  of  $9,750  made  by  the  firm  of  Ryerson  &  Brown,  to  whom 
Bronson  had  loaned  that  amount.  The  plaintiff  had  applied  to  the 
Supreme  Court  to  compel  the  cab  company  to  issue  a  certificate  in  place 
of  this  certificate  No.  19,  and  upon  such  application  the  cab  company 
was  notified  that  the  estate  of  Bronson  had  found  the  certificate  and 
claimed  an  interest  therein.  Thereupon  the  plaintiff  brought  this  ac- 
tion against  the  cab  company  and  the  executors  of  Bronson  to  deter- 
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mine  their  interests  in  certificate  No.  19 ;.  and  the  theory  sought  to  be 
upheld  by  her  proof  is  that  it  was  originally  given,  with  other  securities, 
to  Bronson,  as  collateral  to  a  note  for  $9,750  made  by  Ryerson  & 
Brown,  which  note  had  been  paid,  but,  for  some  reason  not  explained 
upon  this  record,  remained  m  his  possession  until  after  his  death, 
when  its  existence  and  location  were  ascertained  in  the  manner  already 
stated.  In  support  of  this  theory  that  it  was  given  as  collateral  se- 
curity for  a  note  that  had  been  paid,  one  of  the  executors  of  Bronson 
was  examined,  and  testified  to  having  found  among  the  effects  of  Bron- 
son an  envelope  containing  certain  papers — among  them,  the  certificate 
No.  19,  two  receipts  of  Bronson,  a  letter  from  Ryerson,  a  memoran- 
dum of  Ryerson  &  Brown,  and  receipt,  and  a  note  dated  February 
13,  1885 — and  that  in  Bronson's  handwriting  on  the  envelope  con- 
taining these  papers  was  indorsed  the  following : 

"Ryerson  &  Brown.    Collateral  for  Loan  $97S0  at  6%  Payable  IStb  Jane, 

1884.  CertlfB  Nob.  19,  of  100  shares  ea.  New  York  Cab  Oa  Ld.  Note  dated 
18  Feby.  1884.    Frederick  Bronson." 

The  two  receipts  are  as  follows: 

••76  Wall  Street  New  York  City. 
"IStb  February,   18S4. 

"Received  firom  Messrs.  Ryerson  &  Brown  one  hundred  and  ninety-nine 
••/too  dollars  In  full  payment  of  Interest  at  6%  on  the  loan  of  $9750  made 
to  them  on  the  lOtb  October,  1883,  and  due  on  the  10th  February,  1884. 

•'$199«»/ioo-  Frederick  Bronson. 

'•Press  copy  made  Feby.  12/84." 

"Received  from  Messrs.  Ryerson  &  Brown  as  collateral  for  the  loan  of  Nine 
thousand  seven  hundred  and  fifty  dollars  (^760.)  made  on  the  13th  Febru- 
ary, 18H1,  three  certificates  Noe.  10,  76,  77  for  100  aharea  each  of  tbe  Common 
Stock  of  the  New  York  Cab  Company  Limited.  F.  B. 

"Press  copy  made  Feby  12/81." 

These  papers,  together  with  the  letter  signed  by  Ryerson  to  Bronson 
under  date  of  February  9,  18S4,  and  a  memorandum  agreement  and  re- 
ceipt, justified  but  one  inference,  namely,  that  Bronson  in  October, 
1883,  had  loaned  to  Ryerson  &  Brown  $9,750,  and  obtained  from  them 
the  deposit  of  300  shares  of  the  stock  oiE  the  cab  company  as  collateral. 
That  this  note  was  renewed,  and  that  it  was  finally  jaid,  are  made  rea- 
sonably certain  by  the  entries  in  the  books  of  Bronson ;  and  there  would 
therefore  be  no  question  as  to  the  right  of  the  plaintiif  to  the  return 
of  the  certificate,  were  it  not  for  tfie  fact  that  in  the  envelope  with 
the  other  papers  was  also  found  a  note  bearing  the  date  February  13, 

1885,  whidi  IS  for  Hie  same  amount  ($9,750),  and  for  which  the  defend- 
ants claim  that  the  certificate  in  dispute  must  have  been  held  as  col- 
lateral. There  was  a  dispute  of  fact  as  to  whether  or  not  the  date  of 
this  note,  February  13,  1885,  was  a  mistake,  the  plaintiff  insisting;  that 
it  should  have  been  February  13,  1884 ;  and  it  is  this  difference  in  the 
date  between  the  original  note,  the  pajrment  of  which  was  sufficiently 
proved,  and  this  latter  note,  with  the  same  amount,  but  of  a  diflFerent 
date,  upon  which  a  controversy  arose. 

The  evidence  introduced  which  pl^tiff  claims  tended  to  prove  that 
tiie  note  was  a  renewal  note  and  was  paid,  and  that  there  was  a  mistake 
in  the  date,  was  the  account  in  the  journal  of  Frederidc  Bronson.  In- 
stead, however,  of  relying  upon  the  evidence  furnished  from  the  books 
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of  Bronson,  deceaised,  the  plainti£F,  under  the  ruline  of  the  trial  judge, 
succeeded  in  introducing  in  evidence  a  statement  of  entries  taken  from 
the  cashbook  and  ledger  of  Ryerson  &  Brown  relating  to  transactions 
with  Frederick  Bronson,  which  had  a  direct  tendency  and  considerable 
weight  in  support  of  the  plaintiff's  contention  as  to  the  error  in  the 
date  of  the  note  found  in  tiie  envelope,  and  that  the  note  for  which  the 
certificate  in  dispute  had  been  given  as  collateral  had  been  paid.  The 
error  committed  in  allowing  these  entries  in  evidence  requires  a  re- 
versal of  the  judgment.  The  extent  to  which  books  of  account  and 
entries  from  cashbooks  may  be  allowed  in  evidence  has  been  frequently 
discussed,  and  without  going  over  tlie  numerous  cases,  it  is  only  neces- 
sary to  refer  to  a  late  authority — Smith  v.  Rentz,  131  N.  Y.  169,  30 
N-  E.  54,  15  L.  R.  A.  138 — ^where,  in  the  course  of  the  opinion,  the 
court  says: 

"The  claim  Is  also  made  that  the  books  were  competent  as  original  evidence 
of  the  entries,  onder  the  rule  making  books  of  account  in  certain  cases  evi- 
dence in  favor  of  the  party  keeping  them.  We  think  there  Is  no  foundation 
for  this  contention.  The  rule  which  prevails  In  this  state  (adopted,  it  la  said, 
trova  the  law  of  Holland),  that  the  books  of  a  tradesman,  or  other  person  en- 
gaged In  business,  containing  Items  of  account  kept  In  the  ordinary  course 
of  book  accotmts,  are  admissible  In  favor  of  the  perscHi  keeping  them  against 
the  party  against  whom  the  charges  are  made,  after  certain  preliminary 
facts  are  shown,  has  no  application  to  the  case  of  books  or  entries  relating 
to  cash  Items  or  dealings  between  the  parties.  This  qualification  of  the  rule 
was  recognized  in  the  earliest  decisions  in  this  state,  and  has  been  maintained 
by  the  courts  with  general  uniformity." 

In  addition,  we  have  urged  as  a  ground  for  reversal  the  statute  of 
limitations,  which  was  pleaded  as  a  defense.  The  appellants'  conten- 
ti(Mi  is  that  either  the  o-year  or  the  lo-year  statute  of  limitations  ap- 
plies, and,  as  more  than  10  years  liave  elapsed  since  the  delivery  of  the 
certificate  to  Bronson,  if  the  statute  commenced  to  run  from  the  time 
of  such  delivery,  or  at  any  time  so  as  to  have  the  10  years  expire,  then, 
unquestionably,  the  statute  would  be  a  bar.  The  question  presented, 
therefore,  is,  when  did  the  statute  begin  to  run  ?  There  was  no  demand 
made  for  the  return  of  the  certificate  to  the  plaintiff  until  the  27th  of 
December,  1900,  and  tlie  contention  of  the  plaintiff  is  that  the  statute 
did  not  begin  to  run  until  after  such  demand  was  made  for  the  return 
of  the  stock.  The  evidence  would  justify  the  inference  that  the  stock 
was  originally  pledged  as  collateral  to  thje  note ;  and  whether  we  con- 
clude that,  after  the  payment  of  the  original  loan,  the  certificate  was  re- 
tained by  Bronson  as  a  mere  custodian,  or  as  pledgee  for  some  addition- 
al loan,  the  history  of  the  certificate  is  such  that  it  may  well  be  deemed 
that  Bronson  never  held  the  certificate  under  claim  of  ownership,  or 
in  any  other  way  than  as  pledgee  or  custodian.  We  must  regard  the 
rule  as  now  settled  that,  with  respect  to  property  pledged,  the  title  re- 
mains in  the  pledgor  until  divested  by  some  sale,  or  by  the  title  being 
changed  in  some  judicial  proceeding,  or  by  the  pledgee  converting  the 
property  to  his  own  use  by  a  sale  thereof.  Markham  v.  Jaudon,  41  N. 
Y.  235.  In  the  latter  instance  the  statute  will  begin  to  run  from  the 
time  of  the  actual  conversion.  The  precise  question  for  our  determina- 
tion, however,  is  as  to  the  rule  to  be  applied  in  a  case  where  the  debtor 
delivers  specific  personal  property  as  collateral  security  for  a  note 
which  is  due  and  payable  more  than  10  years  before  any  demand  is 
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made  for  the  return  of  the  property,  or  before  an  action  is  brought  for 
its  redemption  or  reassignment ;  the  creditor  in  the  meantime  retaining 
it  in  his  possession.  The  question  is  further  complicated  by  the  situa- 
tion here  presented,  of  a  note  of  the  debtors  of  a  date  different  and 
subsequent  to  the  original  note,  which  original  note,  it  is  claimed,  was 
paid,  being  in  the  possession  of  the  creditor  with  the  stock  certificate, 
and  having  come  into  the  possession  of  his  executors  upon  his  death. 
The  fact  that  this  note,  together  with  the  stock,  was  in  the  possession 
of  the  executors  of  the  creditor,  raised  a  presumption  against  the  plain- 
tiff, which  it  would  be  necessary  to  overcome  by  proof  that  such  note 
was  merely  a  renewal  of  the  original  note,  and  that  it  was  paid,  and  by 
some  explanation  of  how  it  came  to  be  in  the  possession  of  tfie  creditor's 
executors  after  his  death.  Apart  from  this  complication,  we  think 
that  the  question  which  we  are  called  upon  to  determine  must  be  an- 
swered favorably  to  the  contention  of  the  appellants  that  the  statute 
had  run,  and  was  a  bar  to  this  action.  This  conclusion  is  based  prin- 
cipally, as  it  should  be,  upon  the  express  language  of  sections  410  and 
415  of  the  Code  of  Civil  Procedure,  prescribing  the  mode  of  computing 
periods  of  limitation. 

Section  410  of  the  Code  provides: 

"Wliere  a  rifrht  exists  but  8  demand  is  necessary  to  entitle  a  person  to 
malntnlD  an  action,  the  time  within  which  the  action  must  be  commenced, 
must  be  computed  from  the  time  when  the  right  to  make  the  demand  Is  com- 
plete; except  in  one  of  the  following  cases:  •  •  •  (2)  Where  there  was 
•  •  ♦  a  delivery  of  personal  property,  not  to  be  returned,  specifically  or 
In  kind,  at  a  fixed  time  or  ui)on  a  fixed  contingency,  the  time  most  be  com- 
puted from  the  demand." 

If  we  should  resolve,  as  did  the  trial  judge,  the  question  of  fact  fa- 
vorably to  the  plaintiff,  in  holding  that  the  note  was  paid,  and  that 
this,  being  a  renewal  of  the  original  note,  was  the  only  one  upon  which 
Ryerson  &  Brown  were  indebted  to  Bronson,  it  is  certain  that  the  right 
to  make  the  demand  for  the  certificate  was  then  complete,  and,  unless 
the  plaintiff  can  bring  himself  within  the  language  of  one  of  the  ex- 
ceptions provided  in  section  410,  the  statute  then  commenced  to  run. 
The  plaintiff  insists,  however,  that  the  facts  here  make  out  a  case  falling 
under  the  exception  provided  for  in  the  second  subdivision  of  the  sec- 
tion above  quoted.  In  reading  that  section,  it  is  apparent  that  what 
was  intended  to  be  protected  was  the  deposit  of  money,  such  as  the  or- 
dinary deposit  in  a  bank,  where  no  agreement  is  made  for  the  return 
of  the  specific  money  deposited,  or  for  its  repayment  at  a  fixed  time, 
or  cases  where  personal  property  is  delivered,  "not  to  be  returned,  spe- 
cifically or  in  kind,  at  a  fixed  time  or  upon  a  fijced  contingency."  Here, 
however,  the  identical  certificate  >yas  to  be  returned  on  the  payment  of 
the  note,  which  was  payable  four  months  after  its  date ;  and  therefore, 
upon  the  facts,  the  plaintiff  has  failed  to  make  out  a  case  bringing  her- 
self within  one  of  the  exceptions  wherein  the  time  from  which  the  run- 
ning of  the  statute  of  limitations  is  to  be  computed  is  to  be  reckoned 
from  the  demand.  The  precise  question  here  involved  has  never,  so 
far  as  our  attention  has  been  called  to  the  decisions,  been  directly  pre- 
sented ;  but  the  argument  to  be  drawn  from  those  where  questions  very 
similar  were  involved,  we  think,  will  support  the  construction  which  we 
have  placed  upon  this  section  of  the  Code.    The  earliest  of  these  is- 
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Roberts  v.  Sykes,  30  Barb.  173,  where  the  pledgor  of  a  note  at  six 
months,  more  than  10  years  after  the  note  became  due,  sought  in  equity 
the  redemption  arid  reassignment  bi  stock  pledged  as  collateral  for  the 
payment,  and  it  was  held  that  the  statute  was  a  bar  to  the  plaintiff's 
right  to  maintain  the  action.  See,  also,  Jones  v.  Merchants'  Bank  of 
Albany,  4  Rob.  221.  In  Bailey  v.  Drew  (Sup.)  2  N.  Y.  Supp.  212, 
which  was  a  well-stated  case  at  the  Special  Term,  it  is  said:  "The 
case  of  Roberts  v.  Sykes,  30  Barb.  173,  must  be  considered  as  overruled 
by  Miner  v.  Beekman,  50  N.  Y.  337."  The  latter  case  was  where  a 
purchaser  under  a  void  foreclosure  sale  was  in  possession,  and  the 
action  was  begun  by  the  mortgagor  for  an  accounting,  and  leave  to 
pay  the  amount  found  due  and  enter  into  possession.  It  was  held 
that  the  right  to  remove  a  cloud  on  title  of  real  estate  was  a  continuing 
right,  against  which  the  lo-year  statute  would  not  run.  Nothing  is 
said  in  the  opinion  disapproving  of  Roberts  v.  Sykes,  and,  for  the  rea- 
sons stated,  we  think  that  the  two  are  clearly  distinguishable. 

There  are  other  cases  referred  to  by  the  respondent  wherein  the  court 
has  held  that  upon  their  facts  they  were  brought  within  the  exceptions 
of  section  410  of  the  Code.  Thus  Roberts  v.  Berdell,  61  Barb.  37; 
Id.,  52  N.  Y.  644 — where  there  was  a  promise  to  return  the  property 
on  demand,  and  Bowman  v.  Hoffman  (Com.  PI.)  20  N.  Y.  Supp.  415, 
where  the  obligation  was  payable  on  demand,  were  such  cases;  and 
similarly  in  Bailey  v.  Drew,  supra,  the  note  was  payable  on  demand, 
and,  while  that  feature  distinguishes  it  from  Roberts  v.  Sykes,  supra, 
and  analogous  cases,  they  can  by  reason  of  such  distinction  be  recon- 
ciled. The  dictum  in  the  Bailey  Case,  however,  which  would  rather  in- 
dicate that,  whenever  personal  property  is  held  under  a  pledge  as  se- 
curity for  notes,  the  right  to  maintain  an  action  for  redemption  of  such 
property  is  not  affected  by  the  statute  of  limitations,  and  such  right 
of  redemption  continues  until  a  demand  is  made,  and  as  long  as  the  title 
of  the  pledgor  remains  and  has  not  been  divested  "either  by  sale  or 
notice  or  by  legal  proceedings,"  is,  we  think,  too  broad,  and  is  not 
supported  by  authority. 

We  do  not  think  that  much  advantage  is  to  be  derived  from  a  further 
discussion  of  cases,  which  we  could  not,  if  we  would,  entirely  reconcile. 
In  view  of  what  we  regard  as  the  construction  to  be  placed  upon  the 
language  of  section  410  of  the  Code  of  Civil  Procedure,  which  is  con- 
trolling, and,  with  respect  to  this  case,  would  set  the  statute  of  limita- 
tions running  not  later  than  1887,  so  that,  whether  we  apply  the  6  or 
the  10  year  statute,  it  had  run  at  the  time  the  demand  was  made  and 
the  action  was  commenced.  It  follows  that,  the  statute  having  been 
pleaded  as  a  defense,  it  was  a  bar  to  the  plaintiff's  right  to  the  relief 
sought. 

Upon  both  the  grounds  stated,  therefore,  the  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event.    All  concur. 
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A.  O.  HTDE  &  SONS  r.  LBSSIIB. 
(Saprenw  Ckmrt,  Appellate  DtTisioo,  First  Departmoit    April  22;  1904.) 

1.  Defect  or  Pasties— Devttxbeb. 

Under  Code  Civ.  Proc.  i  488,  snbd.  6,  proTlding  that  defoidant  may 
demur  for  defect  of  parties,  and  sections  408  and  499,  declaring  that,  where 
any  of  the  mattors  enumerated  as  gronnds  of  demurrer  do  not  appear  on 
the  face  of  the  complaint,  objection  may  be  taken  by  answer,  and  that. 
If  no  objection  is  taken,  the  defendant  is  deemed  to  have  waived  it,  an 
objection  tot  defect  of  parties  defendant  to  a  complaint  for  fraudulent 
representations,  alleging  tliat  plaintiff's  assignor,  relying  on  sncb  repre- 
sentations, sold  goods  to  the  firm  of  which  defendant  was  a  member,  most 
be  taken  by  demurrer;  the  objection  that  the  other  partners  were  not 
defendants  being  apparent  on  the  face  of  the  complaint 

2.  Same. 

In  an  action  for  fraudalent  repremntations,  in  reliance  on  which  plain- 
tiff's assignor  sold  goods  to  a  partnership  of  which  defendant  was  a  mem- 
ber, where  rescission  of  contract  and  recovery  of  a  portion  of  the  goods 
are  alleged,  and  recovery  of  the  value  of  the  balance  is  sought,  the  other 
partners  were  not  necessary  parties. 

8l  Barkbuftct—Dischaboe— Debts  Releaseo. 

Under  Bankr.  Act  July  1, 1898,  c.  S41, 1 17,  80  Stat  660,  651  [U.  S.  Gomp. 
St  1901,  p.  3428],  providing  that  a  discharge  In  bankruptcy  shall  not  re- 
lease the  bankrupt  from  debts  created  by  his  fraud,  embecslement  or  de- 
falcatimi  while  acting  as  an  officer  or  in  any  fiduciary  capacity,  a  dis- 
charge is  not  a  release  from  liability  for  fraud,  though  such  fraud  was 
not  perpetrated  while  acting  as  an  officer  or  in  any  fiduciary  capacity. 

McLaughlin  and  Hatch,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  Yoilc  Ctmatj. 

Action  by  A.  G.  Hyde  &  Sons  against  Tobias  Lesser.  From  a  judg- 
ment sustaining  a  demurrer  to  me  answer,  defendant  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
O'BRIEN,  INGRAHAM,  and  HATCH,  JJ. 

Alexander  Blumenstiel,  for  appellant. 
James  J.  Allen,  for  respondent 

INGRAHAM,  J.  The  action  is  brought  to  recover  the  damages 
sustained  by  the  plaintiff  by  the  sale  of  certain  goods  and  merchandise, 
induced  by  the  false  and  fraudulent  representations  of  the  defendant 
as  to  the  financial  condition  of  a  firm  of  which  the  defendant  was  a 
member.  The  answer,  after  denying  the  allegations  of  the  c(»nplaint, 
sets  up  two  separate  defenses,  to  which  the  plaintiff  demurred.  The 
first  defense  is  that,  at  the  time  of  the  purchase  of  the  goods  and  the 
creation  of  the  debt  set  forth  in  the  complaint,  the  defendant,  with  one 
Simon  Lesser  and  Israel  Lesser,  were  copartners  in  business,  having 
the  firm  name  of  Lesser  Bros.;  that  the  goods  sold  by  the  plain- 
tiff were  sold  to  the  firm  of  Lesser  Bros,  as  a  firm,  and  that  the 
merchandise  so  purchased  was  received  by  the  firm  of  Lesser  Bros., 
and  charged  to  uie  said  firm  by  the  plaintiff;  and  that  Simon  Lesser 
and  Israel  Lesser,  as  copartners,  are  necessary  parties  defendant 

f  3.  See  Bankruptcy,  toL  6,  Cent  Dig.  {  792. 
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For  a  second  separate  defense,  the  answer  sets  up  a  discharge  in  bank- 
ruptcy subsequent  to  the  delivery  of  the  goods  to  the  firm  of  Lesser 
Bros.,  and  prior  to  the  commencement  of  this  action.  The  court  be- 
low sustained  the  demurrer  to  both  defenses. 

The  complaint  alleges  that  the  plaintiff's  assignor,  relying  upon 
statements  made  by  the  defendant  as  to  the  financial  condition  of  the 
firm,  did  "sell  and  deliver  to  the  said  firm  of  Lesser  Bros.,  at  their 
requests,  goods  and  merchandise  consisting  o{  cotton  goods,  to  the 
amount  and  of  the  value  of  $2,335.82."  If  there  was  a  defect  of  par- 
ties defendant,  the  defect  appeared  upon  the  face  of  the  complaint,  and 
the  objection  should  have  been  taken  by  demurrer.  Code  Civ.  Proc. 
§  488,  subd.  6.  It  is  only  where  the  objection  does  not  appear  on  the 
face  of  the  complaint  that  it  can  be  taken  by  answer.  Code,  §  498. 
And  not  having  been  taken  by  demurrer,  it  was  waived.  Code,  §  499. 
The  action,  however,  is  not  to  enforce  the  contract  of  sale.  The  com- 
plaint alleges  that  upon  discovering  the  fraud  the  plaintiff's  assignor 
elected  to  rescind  the  sale  as  void,  and  instituted  proceedings  to  recover 
the  possession  of  the  goods  sold,  which  had  been  obtained  by  means  of 
and  relying  upon  the  fraud,  and  recovered  goods  of  the  value  of  $900, 
but  were  unable  to  obtain  the  remiunder  of  the  goods,  and  that  by 
reason  of  the  premises  the  plaintiff's  assignor  wholly  lost  all  of  the 
said  goods  and  merchandise  so  wrongfuUly  taken  from  them  by  the 
said  firm  of  Lesser  Bros.,  except  the  part  replevied  as  aforesaid,  to  their 
damage  in  the  sum  of  $1423.90,  with  interest  from  the  2d  day  of  Oc- 
tober, 1896. 

A  cause  of  action  based  upon  these  allegations  is  to  recover  damages 
for  the  fraud,  and  not  to  recover  for  the  g^oods  sold  and  delivered, 
based  upon  any  contract  of  the  firm  of  which  the  defendant  was  a 
member.  The  rescission  of  the  sale,  and  the  recovery  of  the  goods 
based  upon  the  election  to  rescind,  would  prevent  an  action  based  upon 
the  contract  of  sale,  as  that  contract  was  rescinded  by  the  vendors. 
Having  recovered  a  portion  of  the  goods,  there  only  remained  a  cause 
of  action  for  the  damages  caused  by  the  fraud,  and  that  cause  of  ac- 
tion is  what  is  here  sought  to  be  enforced.  If  the  action  had  been  to 
enforce  a  contract  of  sale,  then  all  of  the  partners  would  be  necessary 
parties,  as  the  contract  was  joint;  but  where  the  cause  of  action  is 
based  solely  upon  fraud- of  the  deifendant,  and  the  recovery  sought  is 
the  damages  caused  by  such  fraud,  the  action  is  in  tort,  and  can  be 
maintained  against  any  one  responsible  for  the  fraud.  It  is  quite  clear, 
therefore,  that  the  first  separate  defense  is  insufficient 

The  second  defense  is  based  upon  a  discharge  in  bankruptcy,  and  the 
court  below  held  that  this  cause  of  action  was  not  affected  by  the  dis- 
charge. Section  17  of  the  bankrupt  act  of  1898  (Act  July  i,  1898,  c. 
541,  30  Stat  550,  551  [U.  S.  Comp.  St  1901,  p.  3428])  provides  that: 

"A  discharge  In  bankruptcy  shall  release  a  bankrupt  from  all  his  provable 
debts,  except  such  as  •  •  •  were  created  by  his  fraud,  embezzlement  or 
defalcation  while  acUng  as  an  officer,  or  In  any  fiduciary  capacity." 

That  the  indebtedness  here  sought  to  be  enforced  was  one  created  by 
the  defendant's  fraud  is  clear,  and  was  not  discharged,  unless  the  words 
"in  any  fiduciary  capacity"  qualify  the  entire  subdivision  of  the  section. 
so  that  the  debt  was  disdiarged  unless  the  debt  was  created  by  the  de- 
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fendant's  fraud  in  a  fiduciary  capacity.  Where  a  fraud  has  been  com- 
mitted, there  follows  a  liability  of  tiie  guilty  party  for  the  damages 
created  by  the  fraud.  The  phrase,  "while  acting  as  an  officer,  or  in 
any  fiduciary  capacity,"  has  direct  reference  to  a  defalcation,  and  ap- 
plies to  a  defalcation,  and  not  to  the  former  words  in  the  paragraph, 
"fraud  or  embezzlement."  This  construction  was  affirmed  in  Frey 
V.  Torrey,  70  App.  Div.  167,  75  N.  Y.  Supp.  40,  affirmed  on  opinion 
below  in  175  N.  Y.  501,  67  N.  E.  loSa.  It  was  there  said  -that 
the  words  "fraud,"  "embezzlement,"  and  "misappropriation"  are  not 
qualified  by  the  clause  "while  acting  as  an  officer  or  in  any  fiduciary- 
capacity."  It  is  claimed  by  the  learned  counsel  for  the  appellant  that 
this  case  is  not  an  authority,  as  the  money  there  sought  to  be  recovered 
was  obtained  by  fraud  where  a  fiduciary  relation  existed ;  but  in  that 
case  the  plaintiff  deposited  with  the  defendant,  a  private  banker,  $1 50, 
which  he  sought  to  recover,  basing  his  cause  of  action  upon  a  fraud 
of  the  defendant  in  receiving  the  deposits  when  he  was  hopelessly  in- 
solvent. No  fiduciary  relation  exists  between  a  banker  and  his  cus- 
tomer, as  by  the  deposit  the  customer  becomes  a  creditor  of  the  banker 
for  the  amount  of  the  deposit.  The  decision  in  that  case  is  a  controling 
authority. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed,  with 
costs. 

VAN  BRUNT,  P.  J.,  and  O'BRIEN,  J.,  concur. 

McLaughlin,  J.  (dissenting).  I  am  unable  to  concur  in  the  opin- 
ion of  Mr.  Justice  INGRAHAM.  Each  of  the  defenses  demurred  to 
is  pleaded  as  a  separate  and  further  defense,  and  the  first  subdivision 
of  each  recites  that  the  defendant  "reiterates  all  the  allegations  here- 
inbefore contained."  The  answer  preceding  the  separate  defenses  con- 
tains allegations  which  deny  material  portions  of  the  complaint,  and 
which  are  incorporated  by  the  recital  in  each  separate  defense.  If  the 
recitals  were  redundant,  and  seriously  affected  plaintiff's  right  to  demur 
to  the  affirmative  defense  coupled  with  them,  then  they  might  have 
been  stricken  out  on  motion.  Code  Civ.  Proc.  §  545 ;  Stieffel  v.  Tol- 
hurst,  55  App.  Div.  532,  67  N.  Y.  Supp.  274;  State  of  South  Dakota 
V.  McChesney,  87  Hun,  293,  34  N.  Y.  Supp.  362.  But  so  long  as  they 
remain,  a  demurrer  cannot  be  successfully  interposed,  even  though  the 
new  matter  pleaded  does  not  constitute  a  defense.  This  is  precisely 
what  this  court  has  decided  in  at  least  two  recent  cases.  Uggla  v. 
Brokaw,  "jj  App.  Div.  310,  79  N.  Y.  Supp.  244;  Holmes  v.  Northern 
Pacific  Railway  Company,  65  App.  Div.  49,  72  N.  Y.  Supp.  476. 
These  are  still  in  force,  and,  so  far  as  I  am  aware,  have  not  been  ques- 
tioned. In  view  of  them,  I  think  the  judgment  appealed  from  should 
be  reversed,  and  the  demurrer  overruled,  with  costs  to  the  appellant 
in  this  court  and  in  the  court  below. 

HATCH,  J.,  oMCurs. 
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INTERNATIONAL  MONET  BOX  CO.  ▼.  SOTJTHBRN  TRUST  &  DEPOSIT 

C!0. 

(Snpreme  Court,  Appellate  Division,  First  Department    April  22,  1904.) 

1.  Sales— PI.ACB  of  Dklivebt— Tendes— SirmoiKWOT, 

/Where  plaintiff  agreed  to  manufacture  and  deliver  an  order  of  savings 
boxes  Cab.  New  York,  it  is  not  entitled  to  recover  the  purchase  price 
on  proof  of  delivery  there  to  an  express  company,  consigned  to  defendant, 
in  Baltimore,  without  his  request — charges  of  carriage  to  be  collected — 
and  that  the  express  company  tendered  the  boxes  to  defendant,  who  re- 
fused to  accept  them^ 

2.  Saio:— Waives  of  Tendeb— Pkoof. 

The  allegations  contained  in  an  answer  to  which  a  demurrer  was  inter- 
posed and  sustained  cannot  be  considered  on  appeal  as  an  admission 
against  the  party  filing  the  answer,  especially  where  the  answer  was  not 
offered  in  evidence  by  the  plaintiff  as  an  admission ;  and  hence  the  alle- 
gations are  not  proof  of  a  waiver  of  tender  of  goods  ordered,  though  re- 
citing that  the  order  had  been  canceled  before  the  time  delivery  was 
attempted. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  International  Money  Box  Company  against  the  South- 
ern Trust  &  Deposit  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  INGRAHAM,  JJ. 

Clarence  W.  Rogers,  for  appellant 
Omar  Powell,  for  respondent 

O'BRIEN,  J.  The  action  was  for  goods  sold  and  delivered  under 
a  contract  between  the  parties  as  follows : 

"The  party  of  the  first  part  hereby  agrees  to  and  does  sell  unto  the  party 
of  the  second  part  and  the  party  of  the  second  part  hereby  agrees  to  and 
does  buy  of  the  party  of  the  first  part  500  savings  boxes  patented  in  the  Unit- 
ed States  of  America  under  letters  patent  No.  664990  for  the  sum  of  One  dol- 
lar ($1.00)  each  net  cash,  F.  O.  B.  New  Tork  City.  Shipments  to  be  made  as 
follows :  100  to  be  shipped  at  once  and  the  balance  as  ordered  by  party  of  the 
second  part  It  is  understood  and  agreed  that  the  party  of  the  second  part 
shall  order  all  of  the  said  500  savings  boxes  from  the  party  of  the  first  part 
within  one  year  from  the  date  of  this  agreement  It  is  understood  and  agreed 
that  the  International  Money  Box  Company  is  not  responsible  for  anything 
further  than  that  which  is  written  in  this  contract  and  this  contract  or  any 
portion  of  it  is  not  subject  to  countermand." 

On  the  trial  the  evidence  offered  by  the  plaintiff  consisted  of  proof, 
of  the  making  of  the  contract,  and  the  introduction  of  stipulation  dated 
June  29,  1903,  between  the  attorneys,  which  states: 

"Cl)  On  or  about  April  1,  1902,  in  part  performance  of  the  contract  men- 
tioned in  the  complaint  herein,  and  upon  which  this  action  is  brought  plain- 
tiff delivered  to  defendant  100  boxes  of  the  kind  and  quality  specified  in  said 
contract  for  wlilch  the  defendants  paid  to  the  plaintiff  the  contract  price,  to 
wit  $100. 

"(2)  On  or  about  February  28, 1903,  without  further  order  or  direction  from 
defendant  and  in  order  to  carry  out  and  complete  performance  of  said  con- 
tract on  its  part  plaintiff  delivered  to  an  express  company  at  New  York  City 
400  additional  boxes  of  the  kind  and  quality  specified  in  said  contract  and  the 
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complaint  herein,  with  proper  direction  to  deliver  tbe  same  to  tbe  defendant 
at  Its  place  of  bnalneas  in  Baltimore,  Maryland  (ctaargee  of  carriage  collect). 

**(8)  On  March  1,  1903,  aald  express  company  tendered  the  same  to  defend- 
ant at  defendant's  place  of  hnainess  at  Baltimore,  Maryland. 

"(4)  Defendant  then  and  there  refused  to  receive  or  accept  aald  goods. 

"(5)  Said  express  company  thereupon  took  said  goods  away,  and  offered 
same  back  to  plaintiff,  but  plaintiff  refused  to  accept  them,  and  the  express 
company  has  ever  since  retained  posseselon  tiiereof. 

"(tf)  Defendant  has  made  no  other  paymoits  on  account  of  said  contract 
than  the  |100  above  specified. 

"The  partlea  hereto  reserve  the  right  to  object  to  tlie  introduction  in  evi- 
dence of  the  foregoing  stipulation,  or  any  part  or  paragraph  thereof,  upon 
the  ground  that  the  facts  stated  therein  are  irrelevant,  Immatierlnl,  aind  in- 
competent" 

■With  respect  to  delivery,  it  was  incumbent  upon  the  plaintiff  to  prove 
either  that  the  defendant  Iiad  expressly  repudiated  the  contract,  which 
would  have  made  a  delivery  needless  and  futile,  or  that  a  dehvery  was 
made  in  accordance  with  uie  terms  of  the  contract  Upon  the  latter 
subject  the  contract  provided  that  the  delivery  was  to  be  made  f.  o.  b. 
New  York  City,  and  the  proof  was  that,  without  a  request  from  the 
defendant,  the  plaintiff  delivered  to  an  express  company  at  New  York 
City  the  400  boxes,  with  directions  to  deliver  the  same  to  the  defend- 
ant, at  its  place  of  business,  at  Baltimore,  Md. ;  the  charges  of  carriage 
to  be  there  collected.  Such  a  tender  we  do  not  think  was  sufficient  to 
pass  the  title  of  the  boxes  to  defendant,  because  the  plaintiff  could  not 
bind  the  defendant  by  tender  at  a  place  different  than  that  specified  in 
the  contract,  nor  could  it  annex  to  the  tender  the  burden  or  condition 
of  paying  the  carrying  charges.  The  failure,  therefore,  to  prove  a 
proper  legal  tender,  was  fatal  to  plaintiff's  right  to  recover  upon  this 
branch  of  the  case.  / 

The  plaintiff  insists,  however,  that  there  was  evidence  tendii^  to 
show  that  the  defendant  had  repudiated  the  contract,  and  that  there- 
fore a  tender  was  unnecessary.  Our  attention  is  called  to  what  is  said 
to  be  an  admissi(Mi  in  a  separate  defense  embodied  in  the  original  an- 
swer, in  which  the  defendant  alleged  that  the  contract  was  canceled 
on  August  29,  1902,  upon  which  date  "the  defendant  notified  the  plain- 
tiff not  to  manuracture  or  ship  any  more  savings  boxes,  *  *  *  and 
that  the  defendant  would  not  accept  the  said  savings  boxes,  and  that 
the  defendant  would  not  keep  or  perform  the  contract"  This  so-called 
defense  cannot  aid  the  plaintiff,  and  for  the  reasons,  first,  that  this  de- 
fense was  demurred  to  by  the  plaintiff,  and  the  demurrer  was  sustained, 
and,  strictly  speaking,  it  should  not  have  been  included  in  this  record ; 
and,  furthermore,  if  we  are  to  consider  it,  the  record  does  not  show  that 
it  was  offered  by  the  plaintiff  in  evidence  as  an  admission,  and,  if  it  had 
been,  it  would  be  necessary  to  take  it  as  a  whole,  from  which  the  in- 
ference would  follow  tliat  the  reason  for  refusing  to  accept  the  boxes, 
or  to  keep  or  perform  the  contract,  was  as  aHegei.  by  the  defendant — 
that  it  had  been  canceled. 

Upon  the  failure  to  prove,  as  all^fed,  that  the  plaintiff  had  sold  and 
delivered  to  the  defendant  the  boxes,  the  court  properly  held  that  the 
plaintiff  could  not  recover  the  amount  sued  for.  The  dismissal  of  the 
complaint  therefore,  was  right,  and  the  judgment  thereafter  entered 
should  accordingly  be  affirmed,  with  costs.    All  concur. 
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BTTRNS  T.  BOBDEK'S  CJONDBMSED  MIIiE  CO. 

(Supreme  Court,  Appellate  DlTlslan,  Second  Department    April  29,  1904) 

1.  Negligenck— BviDKwoK— Pboop— Dbciabations  of  Sebvant. 

The  fact  that  an  Injury  to  plaintiff's  vehicle  was  caused  by  the  driver 
of  defendant's  wagon  could  not  be  shown  by  the  declaration  of  such  driver 
made  after  the  event 

Appeal  from  Municipal  Court,  Borough  of  Queens,  First  District 
Action  by  Martin  F.  Bums  against  Borden's  Condensed  Milk  Com- 
pany.    From  a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 
Argued  before  HIRSCHBERG,  C.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

D.  Milbank,  for  appellant. 
B.  J.  Lyman,  for  respondent 

WILLARD  BARTLETT,  J.  The  plaintiff  was  a  physician,  en- 
gaged in  making  professional  visits.  Arriving  at  the  residence  of  a 
patient,  he  left  his  horse  and  wagon  in  the  street  and  entered  the  house. 
Upon  his  return  to  the  street  about  lo  minutes  later  he  found  that 
his  buggy  had  been  overturned  and  was  lying  on  its  side,  with  one  of 
the  hind  wheels  crushed.  A  wagon  bearing  the  sign  "Borden's  Con- 
densed Milk"  was  standing  near  by,  and  a  person  who  said  he  was  the 
driver  told  him  that  this  vehicle  was  a  Borden's  Condensed  Milk  Avagon, 
and  that  he,  the  driver,  had  smashed  the  plaintiff's  wagon;  that  he 
had  waited  for  the  plaintiff  and  would  make  a  report,  and  that  he 
didn't  want  to  run  away.  In  the  present  action  the  plaintiff  has  recov- 
ered damages  for  the  injuries  thus  inflicted  upon  his  buggy. 

No  evidence  as  to  the  occurrence  of  the  collision  was  given  except 
the  testimony  of  the  plaintiff  himself.  He  did  not  see  it,  and  all  that 
he  professed  to  know  about  it  he  ascertained  from  the  declarations  of 
a  person  who  asserted  that  he  was  a  driver  in  the  service  of  the 
defendant  corporation,  but  who  was  not  even  proved  to  be  such.  There 
were  objection  and  exception  by  counsel  for  the  defendant  upon  the 
trial  to  the  admission  of  the  declarations  of  this  alleged  driver,  and 
the  admission  of  this  evidence  requires  a  reversal  of  the  judgment 
The  negligence  of  a  corporation  cannot  be  established  by  the  declara- 
tion of  its  servants  made  after  the  event  Luby  v.  The  Hudson  River 
Railroad  Company,  17  N.  Y.  131 ;  Whitaker  v.  Eighth  Avenue  R.  R. 
Co.,  51  N.  Y.  29s ;  Sherman  v.  D.,  L.  &  W.  R.  R.  Co.,  106  N.  Y.  542, 
13  N.  E.  616.  The  Luby  Case  was  an  action  for  negligence  in  running 
down  the  plaintiff  by  a  horse  car.  The  plaintiff  was  permitted  to  prove, 
under  exception,  that  a  policeman  who  arrested  the  driver  after  the 
accident,  just  as  he  was  getting  off  the  car,  asked  him  why  he  didn't 
stop,  to  which  the  driver  replied  that  the  brake  was  out  of  order.  The 
Court  of  Appeals  held  that  evidence  of  this  declaration  was  improperly 
received.  "The  declaration,"  said  Comstock,  J.,  "was  no  part  of  the 
driver's  act  for  which  the  defendants  were  sued.  It  was  not  made  at 
the  time  of  the  act,  so  as  to  give  it  quality  and  character.    The  alleged 

f  1.  See  Evidence,  vol.  20,  Cent  Dig.  S  912. 

Digitized  by  LjOOQ  IC 


884  87  NEW  YORK  SCPPLEMBNT  (Sup.   Ct. 

and  121  New  York  RUta  Reporter 

wrong  was  complete,  and  the  driver,  when  he  made  the  statement,  was 
only  endeavoring  to  account  for  what  he  had  done."  The  same  ob- 
servation might  just  as  truly  be  made  of  the  evidence  in  the  case  at  bar. 
In  Whitaker  v.  The  Eighth  Avenue  Railroad  Company,  also  above  cited, 
the  plaintiff  was  allowed  to  prove  that  after  the  defendant's  car  had 
struck  him  and  thrown  him  into  an  excavation  near  the  track,  the  driver 
of  the  car  said,  "Damn  him,  let  him  fall  in  and  be  killed."  It  did  not 
appear  whether  this  remark  was  made  at  the  moment  when  the  car 
passed  the  plaintiff  or  how  long  subsequently.  The  Commission  of 
Appeals  held  that  the  reception  of  the  evidence  of  the  declaration  was 
a  fatal  error,  and  reversed  the  judgment  in  favor  of  the  plaintiff. 
"While  one  is  engaged  in  an  act,  and  the  intention  with  which  he  is 
acting  is  a  proper  subject  of  inquiry,  his  declarations,  made  at  the  time, 
may  be  given  in  evidence  to  characterize  the  act" ;  but  he  pointed  out 
that  the  declarations  which  had  been  proved  were  not  shown  to  have 
been  made  at  the  time  of  the  alleged  act  of  negligence.  The  Sherman 
Case  was  to  the  same  effect,  holding  that  a  narrative  of  the  cause  of  a 
past  occurrence  is  not  admissible  as  part  of  the  res  gestae.  The 
phrase  "res  gestae"  in  cases  of  this  character  implies  substantial  coin- 
cidence in  time,  "but,  if  declarations  of  third  persons  are  not  in  their 
nature  a  part  of  the  fact,  they  are  not  admissible  in  evidence,  however 
closely  related  in  point  of  time."  Butler  v.  Manhattan  Railway  Co., 
143  N.  Y.  417,  423,  38  N.  E.  454.  456,  26  L.  R.  A.  46,  42  Am.  9l 
Rep.  738.  The  doctrine  enunciated  in  the  cases  to  which  I  have  re- 
ferred, and  in  scores  of  other  decisions  in  this  state,  was  plainly  vio- 
lated upon  the  trial  of  the  present  action,  and  we  have  no  choice,  xmder 
the  circumstances,  except  to  reverse  the  judgment 

The  only  case  cited  upon  the  brief  for  the  respondent  is  Brand  v. 
Borden's  Condensed  Milk  Co.,  89  App.  Div.  188,  85  N.  Y.  Supp.  755. 
No  such  question  as  that  which  is  presented  here  arose  upon  that  ap- 
peal, and  the  circumstantial  evidence  there  was  ample  to  warrant  the 
inference  that  the  accident  was  caused  by  the  negligence  of  the  de- 
fendant's servant 

Judgment  of  the  Municipal  Court  reversed,  and  new  trial  ordered; 
costs  to  abide  the  event    All  concur. 


OOLLARD  y.  BEACH      ■ 
(Supreme  Court  Appellate  DiTlslon,  First  Departmoit    Aprtl  22,  1901.) 
CoDiTTS— JimuDicnoR— BirnsAi.  to  Asaum— Cohtsotbmisb  bctwxeh  Nor- 

BESIDBNTS. 

In  an  action  between  nonresidents  for  a  tort  committed  by  me  upon  tbe 
otber  In  tbe  state  of  wblcb  botb  parties  were  residents,  that  no  objection 
to  tbe  jnrladlctlon  was  made  on  tbe  first  trial  of  the  acUoo.  and  that 
by  the  pendency  and  trial  of  tbe  action  and  the  former  appeal  plaintiff 
had  incnrred  largs  expenses,  were  Insnfflflent  grounda  tor  tbe  retention 
of  jurisdiction. 
Samk. 

The  calendars  of  the  courts  being  so  congested  that  It  Is  difflcnit  to  ad- 
minister speedy  Jnstice  to  lltigantB  who  are  obliged  to  sue  therein.  It  la 
proper  that  the  courts  should  refuse  to  assume  jmrisdiction  ovee  actions 
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for  tort  committed  In  anotber  state  by  one  resident  of  that  state  np<»] 
another  resident  thereof. 

8.  Samb— Pbivilkoxs  of  Citizknbhif. 

It  Is  not  one  of  the  privileges  of  a  citizen  of  the  United  States  to  bring 
an  action  In  any  state  against  any  person  upon  whom  service  can  be  had, 
regardless  of  residence,  or  of  the  nature  of  the  cause  of  action,  or  where 
It  arose. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  W.  A.  Collard  against  Frederick  C.  Beach.  From 
an  order  denying  a  motion  for  a  dismissal  of  the  complaint,  defendant 
aoDeals     Reversed 

Argued  before  VAN  BRUNT,  P.  J.,  and  McL^UGHUN,  PAT- 
TERSON, INGRAHAM,  and  LAUGHUN,  JJ. 

William  H.  Lyons,  for  appellant. 
Robert  E.  De  Forest,  for  respondent 

LAUGHLIN,  J.  Upon  a  former  appeal  herein  we  pointed  out 
the  impropriety  of  the  Supreme  Court  entertaining  jurisdiction  of  this 
action,  owing  to  the  fact  that  the  cause  of  action  is  for  tort,  and  arose 
in  another  state,  of  which  both  parties  were  and  are  residents  and 
citizens.  8i  App.  Div.  582,  81  N.  Y.  Supp.  619.  We,  however,  re- 
frained from  a  dismissal  of  the  complaint,  for  the  reason  that  the  ques- 
tion was  not  raised  at  the  trial,  and  the  circumstances  might  have 
changed  in  the  i.ieantime.  There  is  no  controversy  over  the  facts,  and 
no  objection  was  raised  to  the  disposition  of  the  question  by  motion 
at  Special  Term,  rather  than  deferring  it  until  the  trial  of  the  action. 
The  complaint  is  on  a  cause  of  action  for  negligence  which  arose  in 
the  state  of  Connecticut,  and  it  appears  that  both  parties  were  there, 
ever  since  have  been,  and  now  are,  citizens  and  residents  of  that  state. 
Xo  special  fact  or  circumstance  is  shown  upon  which  it  is  claimed  that 
the  court  should  retain  jurisdiction,  except  that  the  objection  was  not 
raised  by  the  defendant  or  by  the  court  upon  the  first  trial,  and  that 
by  the  pendency  and  trial  of  the  issues  and  the  former  appeal  the  plain- 
tiff has  incurred  large  expenses.  These  facts  all  appeared  or  might 
have  been  presumed  when  our  former  opinion  was  written,  and  they 
are  clearly  insufficient.  Collard  v.  Beach,  81  App.  Div.  582,  81  N.  Y. 
Supp.  6ip;  Johnson  v.  Dalton,  i  Cow.  543,  13  Am.  Dec.  564;  Bur- 
dick  V.  Freeman,  46  Hun,  138;  Wertheim  v.  Clergue,  53  App.  Div. 
122,  65  N.  Y.  Supp.  750;  Belden  v.  Wilkinson,  44  App.  Div.  420,  60 
N,  Y.  Supp.  1083. 

The  appellant  contends  that  by  virtue  of  the  statutory  law  of  Con- 
necticut the  courts  of  that  state  would  entertain  jurisdiction  of  a  cause 
of  action  for  tort,  arising  in  New  York,  where  both  parties  were  cit- 
izens and  residents  of  New  York,  and  that  as  a  matter  of  comity,  there- 
fore, we  should  do  likewise.  No  decision  by  any  court  of  the  state  of 
Connecticut  is  cited  in  support  of  respondent's  construction  of  the 
statutes  of  Connecticut,  and  we  are  not  convinced  that  his  construction 
is  correct.  But,  however  that  may  be,  the  calendars  of  the  courts  of 
this  state  are  congested,  and,  it  being  difficult  to  administer  speedy  jus- 
tice to  litigants  who  are  obliged  to  submit  their  controversies  to  our 
courts  and  have  no  other  forum,  it  is  eminently  proper  that  we  should 
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refuse  jurisdiction  over  actions  for  tort  tfaat  properly  belong  in  an- 
other forum. 

There  is  no  force  in  the  contention  that  it  is  one  of  the  privil^g;es 
of  a  citizen  of  the  United  States  to  bring  an  action  in  any  state  against 
any  person  upon  whom  service  can  be  made  therein,  regardless  of  their 
or  his  residence,  or  of  the  nature  of  the  cause  of  action,  or  where  it 
arose.  The  assumption  of  jurisdiction  in  most  cases  would  ordinarily 
be  of  such  infrequent  occurrence  as  not  to' materially  interfere  with 
the  transaction  of  business  by  the  courts;  but  in  the  metropolis  of 
the  country,  toward  which  and  in  close  proximity  other  states  having 
large  cities  and  thickly  populated  communities  converge,  and  where 
there  are  almost  countless  people  engaged  in  business  who  reade  in 
other  states,  it  would  impose  an  undue  burden  upon  the  courts  of  our 
state  if  the  practice  were  established  of  assuming  jurisdiction  in  such 
cases. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $io 
costs  and  disbursements,  and  motion  granted,  without  costs.  All  con- 
cur; INGRAHAM,  J.,  in  result 


INTERNATIONAL  HIDE  ft  SKIN  CO.  ▼.  NEW  YOHE  DOCK  GO. 

(Supreme  Court,  Apellate  Dlrlaion,  Second  Department.    April  29.  1904.) 

1.  Whabi^Rioht  to  Coixzct  Charges. 

The  owner  of  a  wharf  In  the  city  of  New  York  may  collect  charges  for 
Its  occupation  by  merchandise  for  less  than  24  hoars,  notwithstanding 
Greater  New  York  Charter,  i  882  (Laws  1901,  p.  S72,  c.  466),  proTiding  that 
the  owner  of  a  wharf  may  collect  charges  on  merchandise  after  it  has  been 
left  there  over  24  hoars,  and  they  shall  be  a  h&x  thereon. 

Appe^  from  Municipal  Court,  Borough  of  Brooklyn,  First  District 
Action  by  the  International  Hide  &  Skin  Company  against  the  New 

York  Dock  Company.    From  a  judgment  sustaining  a  demurrer  to  the 

complaint,  plaintiff  appeals.    Affirmed. 
Argued  before  HIRSCHBERG,  C.  J.,  and  BARTLETT,  TENKS, 

WOODWARD,  and  HOOKER,  JJ. 

Joseph  Fitch  (Joseph  R.  Swan,  on  the  brief),  for  appellant 
Charles  E.  Hotchkiss  (Julien  T.  Davies,  Jr.,  and  Ward  W.  Kckard, 
on  the  brief),  for  respondent 

WIIXARD  BARTLETT,  T.  This  action  is  brought  to  recover  tne 
amount  of  certain  charges  which  the  defendant  compelled  the  plain- 
tiff to  pay  for  the  occupation  of  the  defendant's  wharf  by  the  plaintiff's 
goods  for  a  period  of  less  than  34  hours.  The  demurrer  raises  the 
question  whether,  under  section  8^  of  the  Greater  New  Yoik  Char- 
ter (Laws  1901,  p.  372,  c.  466),  an  owner  or  a  lessee  of  a  wharf  in  the 
city  of  New  York  is  prohibited  from  collecting  any  compensation  for 
the  occupation  of  such  wharf  by  merchandise  landed  thereon  from  a 
vessel  and  left  there,  until  after  the  expiration  of  24  hours  from  tbe  time 
when  the  goods  are  thus  landed.  'The  charter  provision  cited  is  as 
follows : 
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"It  shall  be  lawfal  for  the  owners  or  lessees  of  any  pier,  wharf,  or  balk- 
taead  within  the  dty  of  New  York,  to  charge  and  collect  the  sum  of  five  cents 
per  ton  on  all  goods,  merchandise,  and  materials  remaining  on  the  pier,  wharf, 
or  bulkhead  owned  or  leased  by  h<Tn,  for  every  day  after  the  expiration  of 
twenty-fonr  hours  from  the  time  such  goods,  merchandise,  and  materials  shall 
bare  been  left  or  deposited  on  such  pier,  wharf,  or  bulkhead,  and  the  same  shall 
be  a  lien  thereon."   Laws  1901,  p.  872,  c.  466,  {  862. 

I  think  that  the  question  presented  by  this  demurrer  must  be  deemed 
settled  in  favor  of  tiie  defendant  by  the  decision  of  the  Court  of  Appeals 
in  the  case  of  Woodruff  v.  Havemeyer,  io6  N.  Y.  129,  12  N.  E.  628, 
where  the  court  had  under  consideration  section  2  of  chapter  320,  p. 
800,  of  the  Laws  of  1872,  the  provisions  of  which  are  now  found  .in 
section  862  of  the  Greater  New  York  Charter.  It  was  pointed  out 
that  the  enactment  "does  not  in  terms  prohibit  wharfingers  from  en- 
tering into  special  contracts  for  the  use  of  their  wharves  for  the  storage 
or  deposit  of  goods  thereon  during  the  first  twenty-four  hours,"  and 
it  was  expressly  declared  that  the  statute  could  not  be  construed  "to 
prohibit  the  owner  of  a  private  wharf  from  entering  into  a  contract 
for  the  landing  and  deposit  of  goods  upon  his  wharf  upon  such  terms 
as  may  be  agreed  upon  between  himself  and  the  owner  of  the  goods, 
nor  can  it  be  construed  as  requiring  him  to  store  goods  for  any  period 
of  time  without  compensation."  From  the  last  proposition,  it  follows 
that  when  a  wharf  in  the  city  of  New  York  is  used  for  less  than  24 
hours  for  the  deposit  of  merchandise,  and  there  is  no  express  agree- 
ment as  to  the  measure  of  compensation,  "the  contract  is  implied,  and 
the  proprietor  is  entitled  to  recover  what  is  just  and  reasonable  for 
the  use  of  his  property  and  the  benefit  conferred."  See  Ex  parte 
Easton,  95  U.  S.  68,  24  L.  Ed.  373.  From  the  facts  stated  in  the 
cc«mplaint,  the  existence  of  such  a  contract  must  be  inferred,  and  there 
is  no  allegation  that  the  charges  which  the  defendant  required  the 
plaintiff  to  pay  were  unreasonable  in  amount.  The  complaint  does  not 
state  a  cause  of  action,  and  the  demurrer  was  properly  sustained. 

Judgment  of  the  Municipal  Court  aflSrmed,  with  costs.    All  concur. 


HARDING  V.  AUSTIN. 
(Supreme  Court,  Appellate  DlTlslon,  Second  Department    April  29,  1904) 

1.    IiANDLOSD  AND  TENANT— PROVISION  OF  LiEASK— RJCCOTEBT   OF  RSNT. 

Where  a  lease  contained  a  provision  that.  In  case  of  default  in  any  of 
the  covenants,  the  landlord  might  resume  possession,  and  relet  the  prem- 
ises for  the  remainder  of  the  term  for  the  account  of  the  tenant,  who 
should  make  good  any  deficiency,  where  the  defendant  defaulted  in  the 
payment  of  rent,  and  moved  out  of  the  premises  on  July  1st,  and  the  land- 
lord relet  the  premises  on  September  1st,  before  the  expiration  of  the  term, 
the  landlord  is  entitled  to  recover  the  rent  for  the  month  of  July  without 
waiting  until  the  expiration  of  the  term  to  ascertain  the  deficiency. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  District. 

Action  by  Simon  J.  Harding  against  Henry  W.  Austin.  On  a  judg- 
ment in  favor  of  plamtiff,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  C.  T..  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 
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(^  E.  Sutherland,  for  appellant 
Harrison  C  Glore,  for  respondent 

WILLARD  BARTLETT,  J.  This  is  an  acrion  for  rent  The  com- 
plaint set  out  the  execution  of  a  lease  between  the  parties  whereby  the 
plaintiff  rented  to  the  defendant  an  apartment  in  the  borough  of 
Brooklyn  for  $324  a  year,  payable  in  equal  monthly  payments  of  $27 
each,  in  advance,  on  the  ist  day  of  each  and  every  month  during  the 
term  of  the  letting,  which  was  one  year  from  October  i,  1902.  It  fur- 
ther alleged  that  on  July  i,  1903,  the  sum  of  $27  became  due  and  pay- 
able under  such  lease  for  rent  from  that  date  until  the  ist  of  August 
following,  and  that  no  part  of  such  sum  had  been  paid.  Judgment 
therefor  was  accordingly  demanded.  The  answer  pleaded  (i)  a  sur- 
render of  the  premises,  and  the  acceptance  of  such  surrender  by  the 
plaintiff,  on  or  about  July  i,  1903;  (2)  that,  under  a  defeasance  dause 
contained  in  the-  lease,  no  rent  was  due  or  payable  unless  it  appeared 
that  there  was  a  deficiency,  which  could  not  be  ascertained  until  the 
end  of  the  term ;  and  (3)  that  the  defendant  was  induced  to  enter  inta 
the  lease 'by  false  representations  in  regard  to  the  character  of  the 
premises.  The  plaintiff  has  recovered  judgment  for  the  $27  rent  which 
was  payable  in  advance,  under  the  terms  of  the  lease,  on  July  i,  1903. 

The  proof  did  not  sustain  either  the  first  or  third  defense  set  up  in 
the  answer.  The  only  important  question  raised  upon  the  trial,  or 
presented 'by  tliis  appeal,  relates  to  the  effect  of  the  sixth  covenant  in 
the  lease,  which  reads  as  follows : 

"Tbat  In  caae  of  default  In  any  of  tbe  Covenants,  the  Landlord  may  resume 
poaseesion  of  the  premises,  and  relet  the  same  for  the  remainder  of  the  temv 

at  the  best  rent  that can  obtain  for  account  of  the  Tenant,  who  shall 

make  good  any  deficiency,  and  any  notice  In  writing,  of  intention  to  re-enter, 
as  provided  tor  In  the  third  section  of  an  act  entitled  'An  Act  to  Abolish  Dia- 
tress  for  Rent,  and  for  other  purposes,'  passed  May  ISth,  1846  [Laws  1846,  p. 
869,  c^  274],  Is  expressly  waived." 

The  defendant  moved  out  of  the  premises  on  July  i,  1903,  and  the 
plaintiff,  on  the  ist  of  the  September  following,  two  mondis  after  the 
defendant  had  left,  and  one  month  before  the  expiration  of  the  lease, 
relet  the  apartment  It  is  contended  in  behalf  of  the  defendant  that 
this  conduct  on  the  part  of  the  plaintiff  precludes  him  from  maintaining 
any  action  upon  the  lease  until  the  expiration  of  the  term.  This  posi- 
tion is  not  tenable,  so  far  as  the  rent  payable  in  advance  July  i,  1903, 
is  concerned.  This  rent  had  become  due  before  the  plaintiff  re-en- 
tered the  premises,  and  while  the  lease  was  in  full  force,  and  the  right 
to  recover  the  amount  is  in  no  wise  affected  by  the  plaintiff's  subsequent 
entry  under  the  defeasance  clause.  McCready  v.  Lindenbom,  172  N. 
Y.  400,  406,  65  N.  E.  208.  That  re-entry  put  an  end  to  the  relation 
of  landlord  and  tenant  In  the  case  cited  the  defeasance  clause  author- 
ized the  lessor  to  relet  the  premises,  and  required  the  lessee  to  pay  any 
deficiency  in  equal  monthly  payments,  as  the  amount  thereof  should 
be  ascertained  from  month  to  month ;  and  it  was  held  by  the  Court  of 
Appeals  that  while,  under  this  contract,  no  further  rent,  as  such,  could 
accrue,  a  separate  and  independent  cause  of  action  arose  every  month, 
when  a  deficiency  had  been  ascertained  in  the  manner  provided.  There 
is  no  provision  for  the  monthly  ascertainment  of  any  deficiency,  or 
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the  monthly  pa3nnent  thereof,  in  the  lease  under  consideration  in  the 
case  at  bar;  and  it  would  seem,  therefore,  that  the  enforcement  6f  - 
any  right  of  action  against  the  lessee  for  such  deficiency  as  there  might  ^ 
be  upon  the  reletting  of  the  premises  by  the  landlord  under  the  de- 
feasance clause  would  have  to  be  postponed  until  the  amount  of  such 
deficiency  was  ascertained  at  the  end  of  the  term  fixed  by  the  lease. 
But  however  this  may  be,  the  judgment,  which  is  only  for  the  July 
rent,  and  not  for  any  deficiency,  is  right,  and  should  be  affirmed. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs.    All  concur. 


DUCKBR  ▼.  DEL  OENOVESB. 
(Supreme  Court,  Appellate  DiTision,  Second  Department    April  29,  1904.) 

1.  IiAi«Di,oBiii  AND  Tenant— LsASK—lMFLiKD  Wabbantt— CoRDmoH  or  Pbxh- 

I8E8. 

There  is  no  implied  warranty  that  premises  are  fit  for  the  purpose  for 
which  tliey  are  leased. 

2.  Saue— CoNBiBUCTiON  OF  IiKABl^— RxFAiBS— Destbuctior  OF  Binz.Dtna— Bk- 

BUILDINO. 

A  lease  of  factory  buildings  provided  that  the  lessee  would  make  alt 
repairs  of  whatever  description,  and  in  every  respect  maintain  tbe  prop- 
erty so  that  there  would  be  no  expense  whatsoever  to  the  lessor  other  thjin 
the  regular  city  tax,  eta ;  and  that  at  the  expiration  of  the  term  the  lessee 
would  surrender  the  premises  in  as  good  condition  as  reasonable  use  and 
wear  thereof  would  permit,  damages  by  the  elements  excepted.  Held, 
that  the  lessee  was  not  obligated  to  rebuild  the  buildings  after  their  col- 
lapse through  no  fault  of  his. 

Appeal  from  Special  Term. 

Action  by  Maria  E.  Ducker  against  Alfredo  t)el  Genovese!  From 
a  judgment  sustaining  a  demurrer  to  the  complaint,xComplainant.  ap- 
peals.   Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Nathan  Ottinger  (John  Frankenheimer,  on  the  brief),  for  appellant. 
William  H.  Cochran,  for  respondent.  ^ 

WOODWARD,  J.  The  complaint  attempts  to  set  forth  two  causes 
of  action— one  for  rent,  and  the  other  for  damages  alleged  to  have  been 
sustained  by  reason  of  the  collapse  and  total  destruction  of  the  build- 
ing upon  the  premises,  which  she  had  leased  to  the  defendant.  The 
defendant  demurs  to  tlie  second  cause  of  action  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  in  that 
it  fails  to  allege  that  the  building  collapsed  through  any  fault  of  the 
defendant  The  demurrer  was  sustained  at  Special  Term,  and  appeal 
comes  to  this  court,  the  question  of  law  being  the^  proper  construction 
of  the  lease  under  which  the  defendant  occupied  the  premises. 

The  lease  is  for  a  period  of  lo  years,  and  covers  the  factory  prop- 
erty known  as  42  and  44  Fulton  street  and  No,  37  Doughty  street, 
borough  of  Brooklyn,  and  the  plaintiff  contends  that  the  defenduit 

T  i.  See  Landlord  and  Tenant,  vol.  32,  Cent  Dig.  {  442. 
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undertook  absolutely  to  redeliver  the  premises  in  tfadr  original  con- 
dition at  the  end  of  the  term,  under  clauses  of  the  lease  reading-  as 
follows : 

"And  tM  Bald  party  of  tbe  second  part  dotb  covenant  to  pay  onto  tbe  said 
party  of  tbe  flnrt  part  tbe  aald  yearly  rent  as  bereln  specified.  And  make  all 
repairs  of  whatever  kind  or  dMcriptlon  to  said  property,  ke^  roof  and  all 
outside  in  order,  and  In  every  respect  maintain  said  pr<9erty  so  that  there 
win  be  no  expense  whatsoever  to  party  of  the  first  part  other  than  tbe  regular 
cit7  tax  (except  water  tax)  and  tbe  insurance.  •  •  •  And  that  at  tbe  ez- 
plratloa  of  tbe  said  term  tbe  said  party  ef  the  second  part  will  quit  and  sur- 
render the  premises  hereby  demised  in  as  good  state  and  condition  as  reasw- 
able  use  and  wear  thereof  wUl  permit,  damages  by  the  elements  excepted." 

It  is  conceded  that  some  time  after  the  defendant  entered  into  pos- 
session of  these  premises  the  buildings  collapsed  and  fell  in,  so  tHat 
under  the  orders  of  the  local  authorities  the  same  were  completely 
demolished;  and  the  theory  of  the  plaintiff  is  that  she  is  entitled  to 
recover  the  value  of  these  buildings,  because  the  defendant,  under  his 
covenant  to  repair  and  maintain  said  pro^rty,  has  failed  to  restore 
them.  There  is  no  allegation  in  the  complamt  of  any  negligence  on  the 
part  of  the  defendant  producing  the  collapse.  There  is  nothing  to 
suggest  that  the  collapse  was  due  to  any  failure  on  the  part  of  the 
defendant  to  repair  any  defects  which  were  discoverable  upon  a  rea- 
sonable inspection  of  the  premises,  and  the  action  rests  wholly  upon 
the  proposition  that  the  defendant,  in  covenanting  to  make  repairs 
and  to  maintain  the  premises,  took  upon  himself  the  duty  of  restoring 
the  buildings  which  collapsed  through  no  fault  of  his  own,  but,  as  we 
may  assume,  through  structural  defects  which  were  unknown  to  the 
parties  either  at  the  time  of  entering  into  the  contract  or  prior  to  the 
falling  of  the  buildings.  We  are  clearly  of  opinion  that  the  covenants 
of  the  lease  do  not  impose  the  burden  which  the  plaintiff  under- 
takes to  assert;  that  a  covenant  to  repair  and  maintain  buildings  is 
not  a  covenant  to  reconstruct  buildings  destroyed  through  no  fault 
of  the  tenant,  unless  the  language  is  such  as  to  absolutely  compel  this 
conclusion.  Where  a  doubt  exists  as  to  the  meaning  of  words,  resort 
may  be  had  to  the  surrounding  facts  and  circumstances  to  determine 
the  meaning  intended.  If  the  language  of  a  promise  may  be  under- 
stood in  more  senses  tlian  one,  it  is  to  be  interpreted  in  the  sense  in 
which  the  promisor  had  reascm  to  believe  it  was  understood.  Gillet  v. 
Bank  of  America,  i6o  N.  Y.  549,  555,  55  N.  £.  292,  and  authorities 
there  cited.  If  we  place  ourselves  in  the  position  of  this  defendant, 
about  to  rent  these  two  factory  buildings,  we  may  assume  safely  that 
he  contemplated  that  he  was  securing  buildings  which  were  reasonably 
adapted  to  the  uses  for  which  he  was  hiring  ttiem,  and,  while  it  is  true 
that,  in  the  absence  of  some  provision  in  the  contract,  there  is  no 
implied  warranty  that  the  premises  are  fit  for  such  purposes,  the  lan- 
guage of  the  contract  is  to  be  construed  as  contemplating  buildings 
which,  under  ordinary  circumstances,  would  continue  in  existence  dur- 
ing the  demised  term.  The  plaintiff  proposed  to  him,  by  the  tang^ua^^e 
of  the  contract,  not  that  he  should  insure  the  continued  existence  of 
such  buildings,  but  that  he  should  "make  all  repairs  of  whatever  Idnd 
or  description  to  said  property,  keep  roof  and  all  outside  in  order,  and 
in  every  respect  maintain  said  property" ;  not  in  the  sense  of  insuring 
its  continued  existence,  but  "so  that  there  will  be  no  expense  whatso- 
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ever  to  party  of  the  first  part  other  than  the  regular  dty  tax,"  etc. 
That  is,  assuming  that  the  buildings  would  remain,  the  defendant  cov- 
enanted to  make  all  repairs,  both  inside  and  outside,  including  the 
roof,  and  to  "maintain  said  property  so  that  there  will  be  no  expense 
whatsoever  to  party  of  the  first  part,"  which  involved  painting  and 
whatever  was  necessary  to  keep  the  buildings  in  a  state  of  preserva- 
tion. This  is  what  the  language  fairly  imports.  It  is  what  the  de- 
fendant, reading  over  the  language  of  the  covenant,  had  a  right  to 
understand  was  intended  by  the  plaintiff.  The  effort  to  place  upon 
this  covenant  a  construction  which  made  the  defendant  an  absolute 
insurer  of  the  buildings  is  without  warrant  under  any  rule  of  con- 
struction which  has  been  called  to  our  attention,  or  with  which  we 
have  any  acquaintance.  The  covenant  relates  to  repairs  and  mainte- 
nance of  the  buildings  in  existence,  not  to  the  reconstruction  of  the 
buildings  which  might  be  destroyed  by  the  elements;  and,  the  cove- 
nant specifying  the  nature  of  the  repairs  which  v^ere  contemplated, 
we  are  of  opinion  that  it  comes  within  the  well-settled  principle  of 
construction  that,  where  words  of  general  description  are  associated 
with  words  of  particular  description,  the  general  words,  in  the  absence 
of  anything  clearly  manifesting  a  contrary  intent,  shall  be  limited  so 
as  to  be  ejusdem  generis  with  the  particular  words.  Belden  v.  Burke, 
72  Hun,  51,  83,  25  N.  Y.  Supp.  601 ;  Given  v.  Hilton,  95  U.  S.  591, 

r,  24  L.  Ed.  458;  Matter  of  Reynolds,  124  N.  Y.  388,  397,  26  N. 
954;  Morton  v.  Woodbury,  153  N.  Y.  243,- 253,  47  N.  E.  283; 
Johnson  v.  Goss,  128  Mass.  433,  434.  The  language  of  this  covenant 
dealt  with  details.  It  specified  particular  repairs  which  were  to  be 
made,  and  thus  limited  the  construction  to  be  put  upon  the  broad  lan- 
guage used  in  that  connection.  This  is  the  fair  and  reasonable  view 
of  the  contract  between  the  parties,  and  the  courts  will  not  attempt  to 
enlarge  the  scope  of  the  agreement  where  the  obvious  result  must  be 
an  injustice.  If  the  buildings  fell  without  fault  on  the  part  of  the 
defendant,  it  could  not  be  the  duty  of  the  latter  to  rebuild  them,  under 
the  language  which  the  plaintiff  has  used  in  her  contract  witfi  him, 
and  the  interlocutory  judgment  sustaining  the  demurrer  is  supported 
by  reason  and  authority. 

The  interlocutory  judgment  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


SIBB  T.  SHUBERT  et  aL 

(Supreme  Court,  Appellate  DlTlsioii,  First  Department    April  22,  1904) 

Costs— iNTKKLocruTOBT  Obdebb— Stat  or  PBOCBxoinas— Sxbtics  of  Obdkb— 
Nkcxssitt. 

Under  CSode  Civ.  Proc.  i  779,  proTldlng  that  whore  costs  of  motion  di- 
rected by  ordex  to  be  paid  are  not  paid  within  the  time  fixed  by  the 
order,  or,  If  no  time  Is  fixed  within  10  days  after  service  of  the  order,  all 
proceedings  on  the  part  of  the  person  directed  to  make  payment,  except 
to  review  or  vacate  the  order,  are  stayed,  without  tvrthet  direction  of 
conrt,  snch  nonpayment  of  costs,  whether  the  dme  of  payment  Is  fixed  by 
order  or  not,  does  not  stay  proceedings  until  service  of  a  copy  of  the 
order  on  the  party's  attorney ;  and,  when  not  so  served,  the  party  has 
a  right  to  serve  notice  of  trial,  and  place  the  cause  on  the  calendar,  and, 
when  so  placed,  it  cannot  be  strlckoi  by  the  conrt 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Henry  B.  Sire  against  Samuel  S.  Shubert  and  others. 
From  an  order  striking  the  cause  from  the  Special  Term  calendar, 
plaintiff  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, INGRAHAM,  and  LAUGHUN,  JJ. 

Josiah  Canter,  for  appellant. 
William  Klein,  for  respondents. 

McLaughlin,  J.  Plaintiff  obtsuned  an  injunction  pending  the 
return  of  an  order  to  show  cause  why  the  same  should  not  be  con- 
tinued during  the  pendency  of  the  action.  Chi  the  return  of  the  order 
the  motion  to  continue  was  denied,  and  the  injunction  vacated,  with 
$30  costs,  and  the  plaintiff  appealed.  Intermediate  the  order  vacat- 
ing the  injunction  and  the  hearing  of  the  appeal,  the  plaintiff  served 
a  notice  of  trial  for  the  December  term,  1903,  which  was  returned  by 
the  defendants'  attorney  on  the  ground  that  the  costs  referred  to  had 
not  been  paid.  The  plaintiff  then  put  the  cause  upon  the  Special  Term 
calendar  for  trial,  and  the  defendants  thereupon  moved  to  strike  the 
same  therefrom  on  the  ground  that  it  was  improperly  placed  thereon. 
The  motion  was  granted,  and  it  is  from  this  order  that  the  present 
appeal  is  taken. 

The  fact  is  uncontradicted  that,  at  the  time  the  plaintiff  served  the 
notice  of  trial  and  placed  the  cause  upon  the  Special  Term  calendar, 
the  costs  referred  to  had  not  been  paid,  and  the  plaintiff,  by  reason 
thereof,  was  stayed  from  proceeding  in  the  action,  except  to  review  the 
order  vacating  the  injunction,  if  the  defendants  had  taken  such  pro- 
ceedings as  brought  him  within  the  section  of  the  Code  of  Civil  Pro- 
cedure relating  to  the  payment  of  the  costs  of  a  motion.  The  pay- 
ment of  such  costs  is  reflated  by  section  779,  which  provides  that 
where  the  costs  of  a  motion  directed  by  an  order  to  be  paid  are  not 
paid  within  the  time  fixed  for  that  purpose  by  the  order,  or,  if  no  time 
is  so  fixed,  within  10  days  after  the  service  of  a  copy  of  the  order,  an 
execution  against  the  personal  property  of  the  party  required  to  pay 
the  same  may  be  issued,  and  all  proceedings  on  the  part  of  Ihe  part}' 
required  to  pay  the  same,  except  to  review  or  vacate  the  order,  are 
stayed,  without  further  direction  of  the  court,  until  the  payment  there- 
of is  made.  Here  it  does  not  appear  that  any  time  was  specified  in  the 
order  within  which  the  costs  were  to  be  paid,  nor  does  it  appear  that, 
at  the  time  the  plaintiff  placed  the  cause  upon  the  calendar,  the  de- 
fendants had  served  a  copy  of  the  order  awarding  costs.  The  non- 
payment of  the  costs,  whether  the  time  of  payment  was  specified  in  the 
order  or  not,  did  not  operate  as  a  stay  until  after  a  copy  of  the  order  had 
been  served  upon  plaintiff's  attorney.  The  plaintiff  had  no  notice  of 
the  order,  and,  of  course,  could  not  be  put  in  default  until  such  notice 
was  given  by  the  service  of  a  copy  of  it.  If  this  be  the  correct  con- 
struction of  this  section,  then  the  plaintiff  had  a  right,  so  far  as  ap- 
pears, to  serve  his  notice  of  trial  and  place  the  cause  upon  the  calen- 
dar when  he  did.  Having  this  right,  the  court  erred  in  granting  de- 
fendants' motion  to  strike  the  cause  from  the  calendar. 
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It  follows  that  the  order  appealed  from  must  be  reversed,  with  $io 
costs  and  disbursements,  and  the  motion  denied,  with  $io  costs.  All 
concur. 


SMITH  T.  DONNBLLT. 
(Supreme  Court,  Appellate  DlTlslon,  Second  Department    April  29,  1904) 

1.   liANDLOBD    AND     TXNANT — DeFEOTITK    PBKMIBK8 — TXNAKT'B    PKBSONAI,    IN- 

J17BT — Liabh-ity  of  Landlobd. 

A  landlord  Is  not  liable  for  tbe  personal  Injury  of  bis  tenant  because  he 
failed  to  give  the  tenant  notice  of  the  latent  structural  defect  occasioning 
it,  where  the  landlord  had  no  actual  knowledge  thereof,  uid  the  defect 
was  not  apparent  on  reasonable  inspection. 

Hooker,  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  Tillie  Smith,  an  infant,  by  Robert  Smith,  her  gfuardian  ad 
litem,  against  Eugene  J.  Donnelly.  From  a  judgment  in  favor  of 
plaintiff,  and  from  an  order  denying  defendant's  motion  for  a  new  trial 
on  the  minutes,  he  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

William  J.  Carr,  for  appellant. 
Frederick  W.  Sparks,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  an  infant,  was  injured  by  falling 
from  a  third-story  window  of  a  tenement  house  owned  by  the  defend- 
ant, and  brings  this  action  to  recover  damages  for  such  injuries; 
alleging  negligence  on  the  part  of  the  defendajat,  in  that  there  was  a 
defect  in  the  construction  of  the  window  frame,  which  permitted  the 
window  to  fall  out,  carrying  the  plaintiff  with  it  to  the  ground.  The 
plaintiff's  theory  of  the  case,  accepted  by  the  jury,  was  that  the  plain- 
tiff was  engaged  in  washing  windows;  that  she  approached  the  win- 
dow where  the  accident  occurred,  put  up  the  lower  sash,  and  reached 
up  and  pulled  down  the  upper  sash ;  that,  as  this  upper  sash  came  down, 
it  flew  out,  because  of  the  absence  of  a  stile  or  stop,  and  the  plaintiff, 
clinging  to  the  sash,  was  drawn  over  the  window  sill,  about  2j^  feet 
high,  and  precipitated  on  the  ground  below,  to  her  great  injury. 
From  the  judgement  entered  upon  the  verdict  of  the  jury,  appeal  comes 
to  this  court. 

While  the  learned  trial  justice  may  have  devoted  more  consideration 
to  the  plaintiff's  case  than  was  warranted,  we  think  there  was  no  error 
in  granting  the  amendment  to  the  complaint,  without  which  the  plaintiff 
would  have  had  no  standing  in  court.  The  amendment  consisted  of  in- 
serting "an  allegation  material  to  the  case,"  without  materially  chang- 
ing the  cause  of  action  alleged,  and  this  is  specially  authorized  by  sec- 
tion 723  of  the  Code  of  Civil  Procedure. 

We  are  of  opinion  that  the  evidence  supports  the  conclusion  reached 
by  the  jury,  and  the  judgment  might  be  permitted  to  stand,  were  it 
not  for  an  error  in  the  diarge  of  the  learned  trial  justice,  to  which 
the  defendant  duly  excepted.    The  court  charged  that  it — 

"Is  the  duty  of  tbe  owner  of  property  seeking  to  lease  it  to  some  one  else,  if 
there  is  any  dangerous,  hidden  defect — a  defect  that  is  not  apparent  or  is  not 
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dlBCOverable  or  ascertainable  by  ordinary  and  reasonable  obserratloa  and  tn- 
Bpectlon — to  apprise  tbe  tenant  of  the  existence  of  that  defect,  or  tlie  existence 
of  that  dangerous  condition ;  and  If  he  falls  to  do  so,  and  Injury  results  ftom 
that  defect  or  dangerons  condition,  then  he  Is  responsible.  Of  coarse,  the  ordi- 
nary rale  of  law  Is  that  a  landlord  renting  bis  premises,  if  they  are  In  a  danger- 
ons condition,  the  tenant  takes  the  risk  of  that,  unless  there  Is  scKoe  ccmtra^ 
made  between  himself  and  the  landlord  in  reference  to  it  or  unless  tha*e  is  some 
fraud.  Because,  a  tenant  going  into  a  house,  or  purposing  to  I>ecome  a  tenant, 
it  is  his  business  to  examine  the  premises  himself,  and  see  the  condition  that 
they  are  in.  The  landlord  rents  them  as  they  are,  as  they  exist,  as  they  are 
ai^arent  to  reasonable  observation  and  tnvesti^tion.  But  as  I  say,  if  there 
Is  a  hidden  defect  or  danger  in  it,  that  is  not  apparent  and  not  observable  by 
reasonable  care  and  observation,  such  as  a  reasonably  prudent  man  sboiuld 
make  before  going  in  to  occupy  the  house  with  his  family,  and  that  bidd«i 
defect,  or  ncmapparent  danger  or  defect.  Is  not  disclosed,  then  the  owner  of 
the  property  is  responsible  for  any  damages  that  ensue." 

The  defendant  duly  excepted  to  this  charge,  and  asked  the  court  to 
charge — 

"That  the  tenant  of  real  pr(q;>erty  must  run  the  risk  of  Its  condltloo,  and,  un- 
less he  has  an  express  agreement  on  the  part  of  the  landlord  covering  that 
subject,  the  tenant  hires  It  at  his  peril,  and  a  rule  similar  to  that  of  c&veat 
emptor  applies,  and  throws  upon  the  tenant  the  responsibility  of  ftTamtning 
as  to  the  existence  of  defects  in  the  premises,  and  of  providing  against  tlielr 
111  effects." 

The  court  responded : 

"I  charge  that,  bat  that  applies  to  such  conditions  as  are  apparent — ^to  aoch 
dangers  as  are  apparent  or  are  discoverable  or  asc»talnable  by  ordinary,  rea- 
sonable observation  and  Investigation." 

Defendant  excepted,  and  asked  the  court  to  charge  that — 

"TTnless  fraud  be  shown,  a  landlord  who  lets  a  house  In  a  dangerons  state  Is 
not  liable  to  the  tenant  or  his  family  fw  accidents  happening  daring  the 
term ;  that  there  is  no  law  against  letting  a  tomble-down  bouse^  and  the  tea- 
ant's  remedy  Is  upon  bis  contract,  if  any." 

To  this  the  court  replied : 

"I  charge  that  with  this  modification,  gentlemen:  That  Is  the  law  except 
where  are  defects  or  dang»B  that  are  not  apparent,  or  not  discoverable  or 
ascertainable  by  ordinary,  reasonable  observation  and  investigation,  such  as  a 
reasonably  prudent  man,  contemplating  renting  a  house,  would  make." 

This  was  excepted  to  by  the  defendant,  and  a  further  request  to 
charge  was  met  by  a  reiteration  of  the  last-quoted  modification. 

It  will  thus  be  seen  that  this  case  went  to  the  jury  upon  the  theory 
that,  if  there  was  a  hidden  defect  or  danger  in  these  premises,  the 
defendant  became  absolutely  liable,  irrespective  of  the  landlord's  knowl- 
edge of  this  defect  or  danger,  or  whether  he  could,  in  the  exercise  of 
reasonable  care,  have  discovered  the  same.  We  think  the  law  docs 
not  impose  such  a  duty  upon  a  landlord ;  that  he  is  chargeable  only 
with  the  exercise  of  reasonable  care  in  the  discovery  of  defects  in  his 
premises,  in  the  absence  of  knowledge.  The  defect  in  this  case,  the 
jury  has  found,  could  not  have  been  discovered  by  the  exercise  of  rea- 
sonable care  in  inspection  on  the  part  of  the  tenant;  and  if  it  had  been 
instructed  that  the  landlord  owed  only  the  duty  of  disclosing  secret 
dangers  which  were  known  to  him,  or  which  he  ought  to  have  known 
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in  the  exercise  of  reasonable  care,  the  evidence  would  have  warranted 
the  jury  in  finding  that  the  defect  complained  of  was  not  such  as  to 
have  been  discoverable  in  the  exercise  of  that  care  which  the  landlord 
was  bound  to  exercise.  It  appeared  from  the  evidence  that  the  defect 
vrzs  outside  of  the  window,  in  such  a  position  that  it  was  not  apparent 
to  an  ordinary  observer.  Indeed,  no  one  appears  to  have  noticed  it 
until  the  lowering  of  the  upper  sash  of  the  window  disclosed  the  fact, 
if  it  was  a  fact,  that  there  was  nothing  to  prevent  it,  when  lowered, 
from  swinging  out  into  space.  The  evidence  shows  that  there  was  a 
proper  stop  part  way  down,  and  it  seems  quite  probable  that  the  stop 
was  left  off  on  purpose  to  permit  of  taking  out  uiis  upper  sash  for  the 
purpose  of  cleaning,  without  the  necessity  of  removing  it;  and  the 
jury  might,  under  proper  instructions,  have  found  that  this  latent  de- 
fect, as  shown  by  experience,  was  not  one  which  would  have  attracted 
the  attention  even  of  an  unusually  careful  landlord.  There  was  no 
defect  when  the  upper  sash  was  in  place ;  it  was  only  apparent  when 
the  sash  was  lowered  to  the  position  commonly  occupied  by  the  lower 
sash ;  and  the  inference  might  properly  be  drawn  that  it  was  not  neg- 
ligent to  permit  this  stop  to  remain  out  of  place.  There  was  a  de- 
cided conflict  of  evidence  as  to  whether  the  stop  was  ever  out  of  place — 
whether  there  was,  in  fact,  any  defect — and  it  was  of  importance  to 
the  defendant,  therefore,  that  the  jury  should  take  with  them  in  their 
retirement  no  false  impressions  as  to  the  duty  of  the  defendant,  that 
the  evidence  might  be  considered  in  its  true  relation  to  the  law.  This 
action  has  negligence  as  its  basis,  and  there  are  few  circumstances 
in  which  a  defendant  in  actions  of  this  character  is  called  upon  to  ex- 
ercise more  than  reasonable  care,  having  regard  for  the  dangers  which 
were  reasonably  to  be  anticipated.  It  is  goin^  very  close  to  the  limit 
to  hold  that  the  defendant  was  bound  to  anticipate  great  danger  from 
the  absence  of  this  stop,  even  if  he  knew  that  it  was  not  there.  There 
was  no  danger  so  long  as  the  two  window  sashes  were  in  their  proper 
positions — no  danger  when  the  lower  sash  was  out  or  raised  up.  It 
became  dangerous  only  when  the  lower  sash  was  raised  or  taken  out, 
and  when  tihe  upper  sash  was  lowered  to  the  position  of  the  lower 
sash.  To  say  that  the  defendant  was  bound  to  anticipate  that,  in 
washing  these  windows,  the  plaintiff  or  any  one  else  would  be  dragged 
over  a  window  sill  2^  feet  high,  is  imposing  a  high  degree  of  re- 
sponsibility for  not  discovering  this  trifling  defect  in  the  window  cas- 
ing. But  assuming  the  defendant's  liability  to  exercise  reasonable 
care  under  the  circumstances  disclosed  by  the  evidence,  he  was  entitled 
to  have  the  jury  understand  that  this  duty  was  not  absolute.  In  Cesar 
v.  Karutz,  60  N.  Y.  229,  231,  19  Am.  Rep.  164,  where  the  action  was 
brought  for,  damages  growing  out  of  a  ^lure  of  the  landlord  to  no- 
tify the  intended  tenant  that  the  premises  were  infected  with  small- 
pox germs,  the  learned  trial  justice  charged  the  jury  "that  if  a  land- 
lord lets  premises  to  a  tenant,  and  they  are  infected,  and  he  knows  it, 
it  is  his  duty  to  let  the  tenant  know  it."  He  further  charged  that  unless 
the  defendant  knew,  or  had  reasonable  notice,  that  the  premises  were 
infected,  the  plaintiff  could  not  recover.  This  charge  was  approved, 
and  is  relied  upon  as  an  authority  in  Daly  v.  Wise,  132  1^.  Y.  306,  311, 
30  N.  E.  837,  838,  16 1/.  R.  A.  236,  for  the  proposition  that: 
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"In  case  the  owner  of  a  dwelling  knows  that  It  has  secret  iete^  and  condi- 
tions rendering  it  unfit  for  a  residence,  and  frandulently  represents  to  one 
who  becomes  a  tenant  that  the  defects  and  CMiditions  do  not  exist,  or  if  be 
fraudulently  conceals  their  existence  from  him,  the  lessee,  if  he  abandons  tie 
house  for  soch  cause,  will  not  be  liable  for  snbsequently  accruing  rent." 

If  the  landlord  knew  of  this  defect,  and  it  was  such  as  a  reasonably 
prudent  man  would  regard  as  dangerous  to  tenants,  it  was  his  duty, 
no  doubt,  to  call  attention  to  the  matter.  But  this  duty  was  not  ab- 
solute, so  as  to  charge  him  with  responsibility  for  all  results ;  he  was 
merely  bound  not  to  fraudulently  conceal  the  defect ;  and  a  mere  fail- 
ure to  call  attention  to  it,  in  a  case  where  the  defect  only  went  to  a 
slight  structural  imperfection,  entirely  harmless  except  under  special 
conditions,  not  likely  to  recur  at  frequent  periods,  did  not  impose  lia- 
bility upon  the  defendant  to  the  extent  indicated  in  the  charge.  "It 
is  not  open  to  discussion  in  this  state,"  say  the  court  in  Franklin  v. 
Brown,  ii8  N.  Y.  iio,  113,  23  N.  E.  126,  127,  6  L.  R.  A.  770,  16  Am. 
St.  Rep.  744,  "that  a  lease  of  real  property,  only,  contains  no  implied 
covenant  of  this  character,  and  that,  in  the  absence  of  an  express  cov- 
enant, unless  there  has  been  fraud,  deceit,  or  wrongdoing  on  the  part 
of  the  landlord,  the  tenant  is  without  remedy,  even  if  the  demised 
premises  are  unfit  for  occupation." 

In  the  case  now  before  us  there  was  no  allegation  of  any  fraud  in 
the  conduct  of  the  landlord;  there  was  no  evidence  of  any  fraud  on 
his  part ;  and  the  charge  of  the  learned  trial  court  that  the  defendant 
was  liable  if  the  defect  existed,  and  he  failed  to  call  the  attention  of  the 
tenant  to  the  defect,  presents  reversible  error.  It  is  true  that  in  this 
case  there  was  some  evidence  from  which  the  jury  might  have  found 
that  the  defendant's  agent,  a  lady  about  95  years  of  age,  had  had  her 
attention  called  to  a  somewhat  similar  accident  which  occurred  to  a 
former  tenant  some  4  or  5  years  before ;  and  it  may  be  that  this  knowl- 
edge on  the  part  of  the  defendant's  agent  was  notice  to  him  of  this 
defect,  if  the  accident  was  really  due  to  the  same  cause,  which  b  by 
no  means  clear  from  the  evidence.  But  in  the  absence  of  some  evidence 
that  this  fact  was  fraudulently  concealed  from  the  tenant — and  a  mo- 
tive for  such  concealment  would  be  difHcult  to  imagine,  where  the 
defect  could  have  been  repaired  for  a  few  shillings — the  plaintiff  has 
failed  to  establish  a  cause  of  action,  and  the  charge  of  the  court  per- 
mitted the  jury  to  impose  a  burden  which  the  law  does  not  sanction. 
Daly  v.  Wise,  supra.  This  accident  occurred,  if  at  all,  in  1898.  It 
does  not  appear  from  the  evidence  that  the  accident  was  due  to  the 
same  defect  which  is  now  urged  as  a  basis  for  recovery  in  this  action, 
although  it  is  brought  down  to  the  same  window ;  and  if  this  old  lady, 
acting  as  the  agent  of  the  defendant,  having  notice  of  this  accident, 
and  perhaps  of  this  same  defect  in  1898,  failed  to  call  attention  to  it 
in  April  or  May,  1901,  it  hardly  seems  consistent  with  justice  that  the 
defendant  should  be  charged  with  liability  for  this  accident,  particu- 
larly under  a  charge  which  makes  the  duty  of  giving  notice  of  the  de- 
fect absolute.  The  judgment  and  order  apj^alea  from  should  be 
reversed,  with  costs. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  the 
event    All  concur  (JENKS,  J.,  in  result),  except  HOOKER,  J.,  dlasentiiig. 
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PBOPLB  T.  WEICHBRS  et  aL 
(Supreme  Court,  .Appellate  Division,  Fourth  Department    May  8,  1904.) 

1.  CBDfiNAr,  Law — Indictment— Doplicitt. 

Code  Cr.  Proc.  §  323,  subd.  S,  provides  that  a  defendant  may  demur  to 
an  Indictment  when  It  appears  on  the  face  thereof  that  more  than  one 
crime  Is  charged,  and  section  331  provides  that  an  objection  mentioned 
In  section  323  can  only  he  taken  by  demurrer.  Held,  that  an  objection  to 
an  indictment  on  the  ground  that  It  was  objectionable  under  section  323, 
subd.  3,  In  that  it  charged  not  only  conspiracy  to  obtain  money  by  false 
pretenses,  but  also  false  pretenses,  could  not  be  raised  on  ai^eal  for  the 
first  time. 

2.  Same— Indictment — Construction— Nature  of  Cbiue  Chaboed— Dkmubrek. 

An  objection  to  an  Indictment  for  conspiracy  to  obtain  money  by  false 
pretenses  that  the  allegations  thereof  showed  that  there  was  a  merger 
of  the  conspiracy  In  the  crime  of  false  pretenses  Itself  might  have  been 
raised  by  demurrer,  under  Code  Crlm.  Proc  §  323,  subd.  4,  providing  that 
a  defendant  may  demur  to  an  indictment  when  it  appears  on  the  face 
thereof  that  the  facts  do  not  constitute  a  crime. 

8.  Same— Objection  to  Indictment— Time  fob  Taking  Objection, 

The  objection  to  the  Indictment  might  have  heen  taken  at  the  trial,  un- 
der Code  Cr.  Proc.  i  331,  providing  that  an  objection  that  the  facts  stated 
do  not  constitute  a  crime  may  be  taken  at  the  trial  under  the  plea  of  not 
guilty. 

A   Same— Motion  in  Abbkst  of  Jcdombnt. 

The  objection  might  have  been  taken  in  arrest  of  judgment,  under  Code 
Ci'.  Proc.  §  331,  providing  that  an  objection  to  an  indictment  on  the  ground 
that  the  facts  stated  do  not  constitute  a  crime  may  be  taken  in  arrest  of 
judgment. 

5  Same— Indictment— Failube  to  Object— Appeal— Questions  Open  to  Re- 

view. 

Code  Cr.  Proa  f  331,  provides  that  an  objection  that  the  facts  stated 
in  the  indictment  do  not  constitute  a  crime  may  be  taken  at  the  trial  and 
in  arrest  of  Judgment.  Held,  that  on  appeal  from  a  conviction  of  conspir- 
acy to  obtain  money  by  false  pretenses  an  objection  that  the  allegations 
of  the  indictment  showed  that  the  conspiracy  had  been  merged  in  the 
crime  of  false  pretenses  might  be  considered,  though  the  question  had 
not  been  raised  on  the  trial  or  in  arrest  of  Judgment 

6  Same— Indictment— Conspibact—Alleoations—Suiticienct. 

Pen.  Code,  {  171,  provides  that  no  agreement  except  to  commit  a  felony 
amounts  to  a  conspiracy  unless  some  act  besides  such  agreement  be  done 
to  effect  the  object  thereof  by  one  or  more  of  the  parties.  An  indictment 
for  conspiracy  alleged  that  defendants  conspired  to  obtain  money  from 
the  public  by  false  pretenses,  and  alleged  various  overt  acts  in  further- 
ance of  such  conspiracy,  and  also  alleged  the  obtaining  of  a  sum  of  money 
from  a  certain  person  by  such  false  pretenses.  Held,  that  the  indictment 
was  not  insufficient  on  the  theory  that  there  was  a  merger  of  the  cruue 
of  conspiracy  in  the  crime  of  false  pretenses  Itself,  since,  if  the  allega- 
tions concerning  the  actual  obtaining  of  the  money  were  eliminated,  the 
indictment  would  still  remain  sufficient  it  not  being  necessary  to  prove 
all  the  overt  acts  alleged. 

Appeal  from  Trial  Term,  Erie  County. 

Anton  J.  Weichers  and  another  were  convicted  of  conspiracy,  and 
they  appeal.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILUAMS, 
and  STOVER,  JJ. 
87N.T.8.— 57 
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M.  Fillmore  Brown,  for  appellants. 

Edward  E.  Coatswortfi  and  Frank  A.  Abbott,  for  the  People. 

WILLIAMS,  J.  The  judgment  should  be  affirmed.  There  was  no 
motion  for  a  new  trial,  and  tfiere  is  no  appeal  from  an  order  denying 
such  motion.  The  indictment  charged,  and  the  jury  convicted  of,  a 
conspiracy,  under  subdivision  4  of  section  168  of  the  Penal  Code. 
Such  conspiracy  was  alleged  between  the  two  defendants  to  cheat  and 
defraud  people,  and  to  obtain  money  and  other  property  by  false  pre- 
tenses. The  pretenses  alleged  were,  in  brief,  that  this  defendant, 
designated  as  "Antonius,  the  Boy  Phenomenon,"  possessed  marvelous 
magnetic  healing  power,  and  the  ability  to  cure  the  deaf,  blind,  lame, 
and  all  forms  of  paralysis,  epilepsy,  dropsy,  diabetis,  Bright's  disease, 
etc.,  by  magnetic  force  or  vital  magnetism.  A  large  amount  of  evi- 
dence was  taken  on  the  trial  on  ^th  sides  relating  to  the  various 
elements  going  to  make  up  the  crime.  All  this  evidence  was  sub- 
mitted to  the  jury,  and  we  see  no  reason  why  their  verdict  rendered 
thereon  should  tie  disturbed  as  being  without  evidence,  or  contrarj- 
to  the  evidence.  We  do  not  feel  called  upon  to  discuss  the  evidence 
here,  or  the  right  of  the  defendants  to -carry  on  their  business,  and 
treat  such  patients  as  came  to  them.  If  they  had  had  those  rights, 
and  they  carried  on  the  business  honestly,  they  could  not  be  subjected 
to  proseaition  for  crime  and  punishment  therefor.  But  they  would 
be  liable  to  prosecution  and  punishment,  the  same  as  any  regular  physi- 
cian would  be,  for  any  crime  they  ccxnmitted  while  engaged  in  such 
business.  The  charge  here  is  not  that  they  honestly  carried  cm  the 
business  of  healing  the  sick,  but  that  they  conspired  tc^ether  to  cheat 
and  defraud  people,  and  to  obtain  money  irom  them  by  false  pre- 
tenses, and  it  was  this  charge  the  defendant  was  found  guilty  of,  and" 
was  sentenced  to  prison  for.  The  evidence  seems  to  have  been  suffi- 
cient to  authorize  such  verdict,  and  we  should  not  reverse  the  same 
on  the  facts.  The  pretenses  alleged  and  proved  were,  more  or  less 
of  them,  of  facts,  and  not  the  mere  expression  of  opinion,  and  were 
such  as  an  indictment  for  false  pretenses  could  be  based  upon. 

The  objection  to  the  form  of  the  indictment,  that  it  charged  not 
only  conspiracy,  but  false  pretenses  as  well,  and  was  therefore  ob- 
jectionable under  subdivision  3  of  section  323  of  the  Code  of  Criminal 
Procedure,  could  only  be  taken  by  demurrer,  and  cannot  be  raised 
here.  Code,  §  331 ;  People  v.  McCarthy,  no  N.  Y.  309,  18  N.  E.  128; 
People  v.  Tower,  135  N.  Y.  457,  32  N.  E.  145. 

It  is  said,  however,  that  there  vyas  a  merger  of  the  crime  of  con- 
spiracy to  procure  money  by  false  pretenses  in  the  crime  of  false  pre- 
tenses itself — of  the  misdemeanor  in  the  higher  crime  of  felony — 
and  we  are  referred  to  Lambert  v.  People,  7  Cow.  166;  Id.,  9  Cow. 
578 ;  People  v.  McKane  (O.  &  T.)  28  N.  Y.  Supp.  397 ;  Elkin  v.  Peo- 
ple, 28  N.  Y.  177;  and  cases  therein  cited.  This  question,  of  course, 
relates  to  the  form  of  the  indictment,  and  the  claim  is  that  the  facts 
alleged  do  not  constitute  a  crime;  that  they  all^e  an  executed  con- 
spiracy. This  question  might  have  been  raised  by  demurrer,  under 
subdivision  4,  §  323,  Code  Cr.  Proc.,  or  at  the  trial  or  in  arrest  of  judg- 
ment under  section  331.    The  question  was  not  raised  in  dther  of 
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the  ways  provided  by  statute,  but  is  first  presented  on  appeal  in  this 
court.  We  undoubtedly  have  the  right  to  consider  and  pass  upon  the 
validity  of  the  indictment  here,  altliough  the  question  was  not  raised 
on  the  trial  or  in  arrest  of  judgment,  and  we  ought  to  do  so  if  jus- 
tice to  tlie  defendant  requires  it.  In  an  ordinary  case,  where  a  defend- 
ant has  been  convicted  of  a  crime,  and  the  indictment  does  not  allege 
a  crime,  the  conviction  certainly  ought  not  to  stand.  Here,  however, 
the  claim  is,  not  that  the  indictment  does  not  properly  allege  all  the 
elements  of  the  crime  of  conspiracy  for  which  the  conviction  has 
been  had,  but  that  it  alleges,  besides  that,  the  carrying  out  of  the 
conspiracy — the  execution  of  it — ^by  the  commission  of  the  higher  crime 
of  false  pretenses,  and  for  this  reason  the  indictment  is  not  good. 
Under  these  circumstances  justice  does  not  seem  to  require  the  appli- 
cation by  us  of  any  technical  rules  of  pleading  in  order  to  reverse  the 
judgment,  and  there  seems  to  be  no  reason  why  we  should  consider 
or  pass  upon  the  question  when  it  was  not  raised  at  the  proper  time 
as  prescribed  by  the  statute.  We  think,  however,  that  the  indictment 
was  good,  and  not  subject  to  the  objection  made  to  it  by  the  defend- 
ant. It  clearly  alleges,  and  was  intended  to  allege,  only  the  lower 
crime  of  conspiracy.  It  commenced  by  accusing  the  defendant  "of 
the  crime  of  conspiracy,  committed  as  follows,  to  wit,"  and  then  in 
detail  charges  the  conspiracy.  It  further  alleges  various  overt  acts, 
as  it  is  necessary  it  should  do,  because  the  statute  provides  that  no 
agreement  in  such  a  case  as  this  shall  amount  to  a  conspiracy  unless 
some  overt  acts  are  done  pursuant  to  the  conspiracy.  Section  171, 
Pen.  Code.  The  conspiracy  alleged  was  to  obtain  money  and  prop- 
erty from  the  citizens  of  the  county  of  Erie,  and  the  public  generally, 
as  well  as  from  Mr.  Mackey ;  and  among  the  many  overt  acts  alleged 
is  the  obtaining  from  one  Francis  J.  Mackey  the  sum  of  $30  by  ialse 
pretenses  for  the  treatment  of  his  daughter,  Ethel  Mackey.  This  is 
the  only  allegation  which  it  is  claimed  shows  the  conspiracy  to  have 
been  executed  and  merged  in  this  higher  crime  of  false  pretenses.  All 
these  allegations  with  reference  to  the  Mackeys  could  be  eliminated, 
and  the  indictment  would  still  contain  abundant  averments  of  the 
conspiracy  and  of  the  overt  acts  to  render  the  indictment  good.  The 
conspiracy  was  not  confined  to  the  Mackey  people.  It  related  to  the 
whole  people  of  Erie  county,  and  one  of  the  overt  acts  or  some  of  the 
overt  acts  related  to  the  Mackey  people.  No  conviction  for  conspiracy 
to  obtain  the  money  or  property  of  Mr.  Mackey  could  be  had  very 
likely  in  the  face  of  the  allegation  that  this  conspiracy  was  executed, 
having  resulted  in  the  actual  obtaining  from  him  of  the  $30 ;  but  the 
allegation  of  conspiracy  as  to  all  other  people  would  still  be  in  the  in- 
dictment, and  for  such  conspiracy  there  might  be  a  conviction.  It 
is  not  necessary  to  prove  all  the  allegations  of  conspiracy  and  of  overt 
acts  contained  in  an  indictment,  but  only  so  many  of  them  as  is  nec- 
essary to  constitute  the  offense  alleged.  The  allegation  of  con- 
spiracy, so  far  as  the  Mackey  transaction  was  concerned,  was  ren- 
dered nugatoiy  by  the  allegation  of  the  crime  of  false  pretenses  in 
obtaining  the  $30.  The  balance  of  the  all^:ations  in  the  indictment 
still  remain,  and  are  nof  alleged  to  have  resulted  in  the  commission 
of  crimes  of  false  pretenses,  and  therefore  there  is  no  merger  as  to 
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these  crimes  of  conspiracy  alleged.  In  this  respect  this  case  is  dis- 
tinguishable from  the  cases  referred  to  by  defendant's  counsel.  The 
Lambert  Case  was  one  of  conspiracy  against  a  single  corporation, 
and  it  was  alleged  it  was  executed  and  resulted  in  the  crime  to  which 
the  conspiracy  related.  The  same  was  true  as  to  the  McKane  Case. 
For  the  reasons  herein  stated  we  think  the  indictment  was  good,  and 
sufficiently  stated  facti  constituting  the  crime  of  conspiracy,  of  which 
the  defendant  was  convicted. 

The  trial  seems  to  have  been  very  fairly  conducted,  and  all  the  rights 
of  the  defendant  to  have  been  fully  protected  by  the  court.  The 
charge  was  full,  fair,  and  unobjectionable.  The  public  interests  de- 
mand that  these  crimes  should  be  punished  when  they  are  established 
by  the  verdicts  of  juries. 

We  think  the  judgment  here  should  be  affirmed.    All  concur. 


NBDFELD  et  al.  t.  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  DlTlslon,  Second  Department    April  29,  1904) 

1.   PaTMENT— VOLUWTABT  PATIISNT— EVIDENCE. 

Where  the  owner  of  a  bnilding  in  procesa  of  constmctlon,  after  the 
filing  of  a  lien  against  it,  paid  the  lien  because  be  could  not  negotiate  a 
contemplated  loan  unless  be  did  bo,  but  in  so  doing  he  arranged  with  a 
materialman  to  throw  off  a  certain  amount  from  hia  bill,  and  accepted 
a  rebate  of  a  certain  amount,  the  payment  was  voluntary,  and  hence  no 
recovery  could  be  had  of  the  sum  paid,  though  the  lien  was  invalid. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Ida  Neufeld  and  others  against  the  dty  of  New  York. 
From  a  judgment  in  favor  of  defendant,  plaintiffs  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  BARTLETT,  JENKS,  WOOD- 
WARD, and  HOOKER,  JJ. 

Eugene  V.  Brewster,  for  appellants. 

John  J.  Delany  (James  D.  Bell  and  P.  E.  Callahan,  of  counsel),  for 
respondent 

JENKS,  J.  I  agree  with  the  learned  Special  Term  that  the  pa\'ment 
was  voluntary.  The  learned  counsel  for  the  appellants  concedes  that 
this  payment,  if  but  made  under  protest,  or  with  objection,  or  coupled 
with  the  threat  to  sue,  is  not  sufficient  to  permit  a  recovery.  But  he 
relies  upon  the  proof  that  the  plaintiffs  at  the  time  were  in  financial 
distress;  that  they  had  arranged  for  a  loan  from  a  lending  corpora- 
tion, upon  which  they  depended ;  and  that  the  filing  of  the  lien  by  the 
defendant  prevented  the  loan,  and  therefore  threatened  disaster.  In 
Redmond  v.  The  Mayor,  125  N.  Y.  632,  26  N.  E.  727,  it  is  held  that 
the  payment  of  an  invalid  tax  which  was  a  lien,  in  order  to  obtain  a 
loan,  was  voluntary.  In  Vaughn  v.  Village  of  Port  Chester,  135  N. 
Y.  460,  32  N,  E.  137,  although  the  payment  was  pronounced  invol- 
untary, the  court,  per  Gray,  J.,  say : 

"The  defendant  insists — and  that  presents  the  only  ground  upon  whidi  we 
need  consider  its  appeal — that  the  payment  was  voluntary  on  the  plaintilTs 
part  If  that  were  true,  and  it  was  made  simply  to  Enable  her  to  close  with  the 
vendee  for  the  sale  of  the  property,  then  the  appellant  should  prevaiL    If  a 
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payment  of  an  Illegal  assessment  Is  made  to  successfully  close  a  business 
transaction,  It  Is  a  payment  for  convenience,  and  therefore  voluntary.  To 
make  It  Involuntaiy,  It  must  be  made  because  of  coercion  In  fact  or  coercion 
by  law." 

In  Swift  Co.  V.  U.  S.,  Ill  U.  S.  22,  4  Sup.  Ct.  244,  28  L.  EA  341, 
cited  by  the  learned  counsel  for  the  appellants,  the  court  say  that  the 
exaction  of  the  United  States  was,  in  effect,  saying  to  the  appellant 
that,  unless  it  complied  with  such  exaction,  it  could  not  continue  its 
business  at  all.  "The  only  alternative  was  to  submit  to  an  illegal 
exaction  or  discontinue  its  business."  In  Peyser  v.  The  Mayor,  70 
N.  Y.  497,  26  Am.  Rep.  624,  also  cited,  the  proceedings  were  said  to 
have  the  force  of  a  judgment  under  which  the  collector  had  the  right 
to  take  and  sell  the  goods.  In  Poth  v.  The  Mayor,  151  N.  Y.  16,  45 
N.  E.  372,  also  cited,  the  assessment  was  paid  after  legal  steps  had 
been  taken  for  its  collection.  In  Buckley  v.  The  Mayor,  30  App.  Div. 
463,  52  N.  Y.  Supp.  452,  affirmed  159  N.  Y.  558,  54  N.  E.  1089,  the 
owner  was  compelled  to  pay  for  a  permit  under  threat  of  arrest,  where- 
upon the  foreman  stopped  the  work,  and  the  coercion  was  said  to  be 
a  threat  of  brute  force.  I  think  that  the  case  at  bar  is  within  the 
principle  of  Redmond  v.  The  Mayor  and  the  exception  noted  in  Vaughn 
V.  Village  of  Port  Chester,  supra,  and  is  not  governed  by  the  other  au- 
thorities I  have  noticed,  for  the  reason  that  there  was  no  coercion  in 
this  case.  The  lien  filed  was  but  notice  of  a  claim.  The  facts  that  the 
plaintiffs  could  not  proceed  with  the  work  unless  they  obtained  a  loan 
from  a  certain  proposed  lender,  and  that  the  lender  refused  to  make 
the  loan  unless  the  lien  was  lifted,  were  but  accidental.  The  filing 
of  the  lien  did  not  ipso  facto  stop  the  work.  Not  only  is  the  case  with- 
in the  authorities  cited,  but  the  further  circumstances  that  the  plain- 
tiffs made  arrangements  as  to  the  materialmen  to  throw  off  $1,900  of 
their  bills,  and  also  accepted  a  rebate  of  $1,000,  tend  to  establish  the 
fact  that  their  payment  was  voluntary. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


WHITE  y.  LEWISTON  &  T.  F.  RT.  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    May  S,  1904.) 

Servant's    I ujubies— Incompetent    Feixow    Sebvants— Absuicption    of 
Risk— Knowledqe  or  Ircomfetenct. 

A  conductor  on  a  street  car,  who  has  knowledge  of  the  Incompetency, 
by  reason  of  intemperance,  of  the  motormau  on  his  ca^r,  assumes  the  risk 
of  working  with  such  motorman. 

Samb— Assumption  or  Risk— Pleadino— Nkcessitt. 

In  an  action  for  a  servant's  Injuries,  defendant  may  avail  himself  of 
the  defense  of  assumption  of  risk,  though  he  did  not  plead  It,  where  plain- 
tiff's own  evidence  shows  that  the  risk  was  assumed. 

,  Samk— Incomfetent  Feixow  Sebvants— Notice — Evidencb. 

In  an  action  for  a  servant's  Injuries,  testimony  as  to  a  conversation, 
snbsequent  to  the  accident,  with  defendant's  superintendent,  as  to  his 
knowledge  before  the  accident  of  the  intemperance  of  the  fellow  servant 
through  whose  Incompetency  the  accident  occurred,  was  Incompetent  as 
original  evidence  of  notice. 

*  3.  See  Master  and  Servant,  vol.  34,  Cent  Dig.  {§  858,  8C8. 
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Appeal  from  Trial  Term,  Niagara  County. 

Action  by  Sanford  White  against  the  Lewiston  &  Youngstown 
Frontier  Railway  Company.  From  a  judgment  for  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WIUUIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Rogers,  Locke  &  Milbum,  for  appellant 
King,  Leggett  &  Brown,  for  respondent 

WILLIAMS,  J.  The  judgment  and  order  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

The  action  was  brought  to  recover  damages  for  personal  injuries  to 
the  plaintiff,  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant  Defendant  was  operating  a  street  railroad  from  Lewiston 
to  the  government  reservation,  a  little  north  of  Youngstown,  in  Niagara 
county.  The  plaintiff  was  a  conductor  upon  one  of  its  cars.  The  end 
of  the  track  at  the  reservation  was  in  Uie  woods,  and  there  was  no 
bumper  or  other  obstruction  to  prevent  a  car  from  running  off  the 
track.  There  was  a  hollow  at  the  end  of  the  track,  about  uiree  feet 
deep.  On  the  occasion  of  the  accident  the  car  approached  the  end  of 
the  track,  and  the  front  end  went  off  into  the  hollow.  The  plaintiff 
stood  on  the  rear  platform,  and  was  thrown  down  and  injured  by  the 
accident  The  motorman,  who  had  charge  of  the  power  upon  the  car, 
left  his  position  at  Youngstown,  and  permitted  one  Hack  to  handle  the 
power  and  run  the  car  down  to  the  reservation,  where  the  accident 
occurred.  The  ground  of  negligence  alleged^  and  upon  which  a  re- 
covery was  had,  was  the  employing,  and  coptmuing  in  its  employ,  an 
incompetent  motorman,  knowing  him  to  be  such.  It  was  claimed  that 
O'Brien  was  a  habitually  intemperate  man;  that  he  was  intoxicated 
at  the  time  of  the  accident,  and  the  accident  was  the  result  of  such  in- 
toxication. The  accident  occurred  in  October,  1899.  ^^^e  plaintiff  and 
O'Brien  entered  the  defendant's  employ  when  the  road  was  opened, 
in  1896.  The  plaintiff  had  been  a  conductor  all  the  time.  O'Brien 
was  at  first  a  trackman,  worked  in  various  other  positions,  and  three 
or  four  months  before  the  accident  became  motorman  of  a  freight 
motor.  He  worked  in  that  capacity  until  a  week  before  the  accident, 
when  he  was  transferred  to  a  passenger  car  as  motorman.  The  plain- 
tiff and  O'Brien  worked  together  on  this  same  car  for  the  week  before 
the  accident,  making  seven  round  trips  each  day.  The  accident  oc- 
curred between  7  and  8  o'clock  in  the  evening.  The  car  was  a  closed 
one,  with  a  baggage  compartment  at  the  front  end.  There  was  a  parti- 
tion between  the  baggage  and  passenger  compartments.  The  plain- 
tiff, from  his  position  on  the  rear  platform,  could  not  see  who  was 
running  the  car  as  motorman  after  it  left  Youngstown.  There  was 
evidence  to  warrant  the  finding  by  the  jury  that  O'Brien  was  for  some 
time  before  the  accident  habitually  intemperate,  and  incompetent,  by 
reason  of  such  habit,  to  act  as  motorman;  but  the  plaintiff  seems  to 
have  been  aware  of  O'Brien's  habits  before  and  at  the  time  he  com- 
menced and  while  he  continued  to  be  motorman  on  his  car.  In  his  talk 
with  Sims,  the  defendant's  superintendent,  plaintiff  designated  O'Brien 
as  a  drunken  motorman.    There  was  evidence  upon  which  the  jury 
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were  justified  in  finding  that  O'Brien  was  under  the  influence  of  liquor 
and  was  intoxicated  at  the  time  of  the  accident.  It  is,  however,  difficult 
to  see  just  how  his  condition  was  the  cause  of  the  accident  The  only 
theory  is  that  he  left  the  power  to  Hack  because  he  was  so  intoxicated, 
that  he  would  not  have  done  so  except  for  his  condition,  and  that  the 
accident  occurred  because  Hack,  and  not  O'Brien,  was  running  the 
car.  Hack  was  an  employe  of  the  defendant,  was  somewhat  accus- 
tomed to  acting  as  motorman,  and  had  run  cars  down  over  this  part 
of  the  road  on  other  occasions  prior  to  the  accident  There  was  some 
evidence  that  he,  too,  was  under  the  influence  of  liquor  at  the  time 
the  accident  occurred.  The  car  was  being  run  by  Hack  rapidly,  and 
he  apparently  did  not  shut  off  the  power  soon  enough  to  stop  the  car 
before  it  went  off  the  end  of  the  tracks. 

The  verdict  upon  the  merits  must  be  supported  upon  the  theory  of 
the  negligence  of  the  defendant  in  having  O'Brien  in  its  employ  as 
motorman,  he  being  habitually  intoxicated  and  incompetent  By  rea- 
son of  his  being  kept  in  defendant's  employ,  he  was  in  charge  of  this 
car ;  and,  by  reason  of  his  being  intoxicated,  he  intrusted  the  power  to 
Hack ;  and,  by  reason  of  Hack  s  incompetency,  the  accident  occurred. 
Therefore  defendant's  negligence  caused  the  accident.  This  will  hardly 
do.  It  is  doubtful  if,  as  a  matter  of  law,  it  can  be  said  that,  in  this  con- 
dition of  things,  the  defendant's  negligence  was  not  the  proximate 
cause  of  the  accident,  if  it  was  the  cause  at  all.  It  can  hardly  be  said 
that  the  causal  connection  between  the  defendant's  negligence  and 
the  accident  was  broken  by  the  interposition  of  independent,  responsible, 
human  action.  Hack  was  placed  in  control  of  the  power  by  O'Brien, 
the  defendant's  servant  He  did  not  assume  to  take  control  of  it  with- 
out O'Brien's  direction.  If  he  had  done  so,  the  rule  as  to  proximate 
cause,  as  claimed  by  the  defendant,  would  be  applicable. 

In  Laidlaw  v.  Sage,  158  N.  Y.  73,  52  N.  E.  679,  44  L.  R.  A.  216, 
Sage  was  in  no  way  responsible  for  the  dropping  and  explosion  of  the 
bomb.  That  is  a  fair  illustration  of  the  rule.  We  are  in  a  good  deal 
of  doubt,  however,  whether  the  jury  were  justified  in  finding  the  acci- 
dent was  the  result  of  the  defendant's  negligence  at  all ;  that  is,  that  it 
was  a  natural  result  of  the  defendant's  negligence  in  keeping  in  its 
employ  a  habitually  incompetent  employ^.  To  be  more  specific,  could 
the  jury  fairly  infer  that  O'Brien  put  Hack  in  charge  of  the  power 
because  he  (O'Brien)  was  then  intoxicated,  and  would  not  have  done 
so  if  he  had  been  sober,  and  that  the  accident  occurred  by  reason  of 
Hack's  incompetency  ?  It  is  very  doubtful  if  a  verdict  based  upon  this 
finding  should  be  sustained,  and  this  finding  is  absolutely  essential  to 
support  the  verdict. 

We  are,  however,  of  the  opinion  that  the  judgment  and  order 
must  be  reversed  for  two  reasons  other  than  that  already  discussed : 

(i)  The  plaintiff  assumed  the  risk  of  working  with  O'Brien.  So  far 
as  he  was  incompetent  by  reason  of  his  intemperate  habits,  plaintiff 
testified  himself  that  he  had  knowledge  of  such  incompetency  all  the 
time.  It  was  not  necessary  to  plead  assumed  risk  under  the  circum- 
stances of  this  case,  if  it  is  in  any  case.  Here  the  evidence  was  given 
by  the  plaintiff,  not  by  the  defendant,  and,  being  in  the  case,  the  de- 
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fendant  might  have  the  benefit  of  it.  The  question  was  raised  upjn 
the  motion  for  nonsuit. 

(2)  The  evidence  given  by  plaintiff's  wife  of  a  conversation  with 
Sims,  the  defendant's  superintendent,  subsequent  to  the  accident,  as  to 
his  (the  superintendents)  knowledge  of  tiie  intemperate  habits  of 
O'Brien  before  the  accident,  was  clearly  incompetent.  It  was  merely 
as  to  admissions  by  an  employe  as  to  past  occurrences  for  which  the 
defendant  was  not  responsible.  The  evidence  was  not  g^ven  to  impeach 
the  superintendent,  but  as  original  evidence  of  notice.  Kay  v.  Met. 
St.  Ry.  Co.,  163  N.  Y.  447,  57  N.  E.  751 ;  Luby  v.  Hudson  R.  R.  R. 
Co.,  17  N.  Y.  131 ;  Goetz  v.  Met.  St.  Ry.  Co.,  54  App.  Div.  365,  66  X. 
Y.  Supp.  666 ;  Taylor  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  63  App.  Div. 
586,  71  N.  Y.  Supp.  884;  Nat.  Bank  Rondout  v.  Byrnes,  84  App.  Div. 
100,  82  N.  Y.  Supp.  497.  It  is  said  that  this  evidence,  being  given  to 
show  notice  to  defendant  of  the  habits  of  O'Brien  prior  to  the  accident, 
was  competent,  under  Vandewater  v.  Town  of  Wappinger,  69  App.  Div. 
325,  74  N.  Y.  Supp.  699;  Shaw  v.  Town  of  Potsdam,  11  App.  Div. 
508,  42  N.  Y.  Supp.  779.  Those  cases  apparently  were  not  review^ed  by 
the  Court  of  Appeals.  They  are  not  well  considered,  and  are  in  conflict 
with  the  general  rule  adhered  to  since  Luby  v.  Hudson  R.  R.  R.  Co., 
above,  was  decided,  as  shown  by  the  cases  above  cited,  and  many  other 
cases  referred  to  therein. 

For  the  errors  hereinbefore  referred  to,  the  judgment  and  order 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  appellant  to 
abide  event,  on  the  law  and  the  facts.  All  concur,  except  SPRING 
and  HISCOCK,  JJ.,  who  concur  in  the  result— SPRING,  J.,  on  the 
ground  of  the  reception  of  incompetent  evidence;  HISCOCK,  J.,  on 
grounds  of  assumed  risk  and  deception  of  incompetent  evidence. 


STBRNAMAN  v.  METROPOLITAN  LIFE  INS.  CO. 
(Snpreme  Court,  Appellate  Division,  Fourth  Department    May  8,  1904.) 

1.  Witnesses— CHEDiBii.iTT—<3taK8TiON  jok  Jubt. 

The  cretllblllty  of  witnesses,  although  one  of  them  Is  a  party  Interested 
tn  the  recovery,  and  the  other  wholly  disinterested.  Is  for  the  Jury. 

2.  APFEAii — Reversal — Questions  of  Fact. 

An  appellate  court  should  not  reverse  a  Judgment,  and  order  a  new  trial 
on  questions  of  fact,  unless  there  is  a  reasonable  prohability  that  the  re- 
sult would  be  changed  by  such  new  trial. 

3.  iNsuBANCis— Actions  or  Life  Polict— Qttkstions  fob  Jubt. 

In  an  action  on  a  life  Insurance  policy,  on'  the  Issue  of  false  warranty, 
where  witnesses  stated  the  facts  as  to  spells  with  which  insured  was 
Inflicted  prior  to  the  issuing  of  the  policy,  it  was  for  the  Jury,  and  not  for 
the  court,  to  determine  whether  there  was  loss  of  consciousness  in  sodi 
i^pells,  contrary  to  statements  in  the  application. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Olive  A.  Stcrnaman  against  the  Metropolitan  Life  In- 
surance Company.  From  a  judgment  for  plaintiff,  and  frcwn  an  order 
denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 
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Seward  A.  Simons,  for  appellant. 
Duckwitz,  Thayer  &  Jackson,  for  respondent 

WILLIAMS,  J.  The  judgment  and  order  should  be  affirmed,  with 
costs. 

The  action  was  brought  to  recover  the  amount  of  a  policy  of  insur- 
rnce  issued  by  the  defendant  upon  the  life  of  plaintiff's  husband,  in 
which  the  plaintiff  was  named  as  beneficiary.  The  defense  was  breach 
of  warranty  in  the  applicjition  for  the  insurance  by  the  insured  and 
beneficiary.  The  plaintiff  on  the  trial  claimed  the  statements  in  the 
application  were  true,  or  at  least  that  plaintiff  and  her  husband  told 
the  doctor  who  took  the  examination  the  truth,  and  they  were  not 
responsible  for  his  failure  to  state  the  truth  in  the  application.  The 
case  has  been  tried  several  times,  and  has  been  in  this  court  and  in 
the  Court  of  Appeals.  4<)  App.  Div.  473,  63  N.  Y.  Supp.  674,  reversed 
in  170  N.  Y.  13,  63  N.  E.  1122.  It  was  held  by  the  Court  of  Appeals 
when  the  case  was  there : 

"When  an  applicant  for  life  insurance  makeB  truthful  answers  to  all  ques- 
tions asked  by  the  medical  examiner,  who  falls  to  record  the  same  as  given, 
and  omits  an  important  part,  stating  that  it  is  unimportant,  the  beneficiary 
may  show,  in  an  action  upon  the  policy,  the  answer  actually  given,  in  order 
to  defeat  a  fMrfeitui-e  claimed  by  the  insurer  on  account  of  the  falsity  of  the 
answers  as  recorded,  even  if  it  was  agreed  in  the  application  that  the  medical 
examiner,  employed  and  paid  by  the  insurer  only,  should  not  be  its  agent,  but 
solely  the  agent  of  the  insured,  and  the  latter  warranted  the  truth  of  the  an- 
swers as  tbey  appeared  in  the  application." 

The  statements  in  the  application  alleged  to  have  been  untrue  were 
that  the  insured  never. had  dizziness,  vertigo,  loss  of  consciousness, 
epilepsy,  fits,  pneumonia,  dyspepsia,  or  spitting  of  blood,  and  that  the 
only  illness  the  insured  had  had  since'childhood  was  la  grippe,  in  1893 
and  1895,  and  then  his  medical  attendant  was  Dr.  Frost,  and  that 
he  never  had  any  other  medical  attendant.  Upon  the  trial,  evidence 
was  given  from  which  the  jury  must  have  been  satisfied  that  more 
or  less  of  the  statements  in  the  application  were  untrue.  The  plaintiff 
sought  to  avoid  the  effect  of  such  untrue  statements  by  showing  that 
a  full,  fair,  and  truthful  disclosure  of  all  the  facts  relating  to  matters 
complained  of  was  made  to  the  examining  physician,  and  that  he 
alone — the  agent  of  the  defendant,  and  not  the  plaintiff  or  the  in- 
sured— was  responsible  for  the  failure  to  put  in  the  application  correct 
answers  to  the  questions  asked.  The  facts  involved  in  this  propo- 
sition were  left  for  the  determination  of  the  jury.  The  law  had  been 
settled  by  the  Court  of  Appeals.  The  jury  found  for  the  plaintiff, 
and  the  prmcipal  question  on  this  appeal  is  whether  the  verdict  of  the 
jury  was  contrary  to  the  evidence,  and  should  therefore  be  set  aside. 
The  examining  physician  testified  ^  there  was  no  disclosure  of  the 
facts,  except  in  the  line  of  the  answers  set  down  in  the  application. 
The  plaintiff  testified  to  the  disclosure  she  claims  was  made  by  herself 
and  the  insured.  While  the  physician  appears  to  have  been  a  fair 
witness,  and  without  interest  in  the  litigation  or  in  the  defendant, 
whos6  employ  he  had  left  at  the  time  of  the  trial,  and  while  the  plain- 
tiff has  a  deep  interest  in  the  litigation,  and  her  evidence  was  more 
or  less  contradictory  and  suspicious,  still  the  credibility  of  the  two  wit- 
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nesses  was  necessarily  for  the  jury  to  determine,  and  will  have  to  be  left 
to  a  jury,  however  many  new  trials  may  be  ordered  upon  a  reversal 
on  the  /acts.  The  court  can  never  take  the  question  from  the  jurj-. 
Williams  v.  D.,  L.  &  W.  R.  R.  Co.,  8i  App.  Ehv.  444,  80  N.  Y.  Supp. 

945- 

We  have  patiently  gone  over  the  evidence,  the  charge  of  the  court, 
and  the  briefs  of  counsel.  The  case  has  been  submitted  to  three  juries 
since  the  Court  of  Appeals  settled  the  law  of  the  case.  The  first 
jury  disagreed ;  the  second  found  for  the  plaintiff,  and  the  trial  court 
set  aside  the  verdict;  the  third  found  for  the  plaintiff  again,  and 
this  verdict  is  now  here  for  review.  The  amount  involved  is  not 
large— $1,000,  besides  interest  and  costs — ^and  we  do  not  think  we 
should  set  aside  the  verdict  as  contrary  to  the  evidence.  If  the  ques- 
tion of  fact  were  for  our  determination,  we  might  arrive  at  a  different 
conclusion  than  the  jury  did ;  but  the  jury  has  the  duty  of  determining 
the  facts,  and  the  jury,  and  not  the  court,  is  to  be  satisfied  of  the  cor- 
rectness of  the  verdict.  The  court  should  not  reverse  and  order  a 
new  trial  unless  there  is  a  reasonable  probability  that  the  result  would 
be  changed  by  such  new  trial.  The  trial  we  are  reviewing  was  had 
before  a  very  fair,  impartial  justice,  who  submitted  the  question  of 
fact  to  the  jury  in  an  unobjectionable  way. 

We  think  the  verdict  rendered  should  not  be  disturbed  upon  the 
facts.  Upon  the  evidence,  we  think  it  was  for  the  jury  to  say  whether, 
in  fact,  there  was  loss  of  consciousness  in  the  spells  with  which  the 
assured  was  afflicted  prior  to  the  issue  of  the  policy.  The  witnesses 
stated  the  facts  as  they  observed  them.  Whether  the  insui-ed  became 
unconscious  was  an  inference  to  be  drawn  from  the  facts  stated.  Such 
inference  was  for  the  jury,  and  not  for  the  court 

We  think  there  was  no  error  committed  by  the  court  in  the  reception 
or  rejection  of  evidence,  or  in  the  charge,  calling  for  a  reversal  of 
the  judgment  and  order.  They  should  therefore  be  affirmed,  with 
costs.    All  concur. 


PITKIN  T.  NEW  YORK  CENT,  ft  H.  R.  B.  00. 

(Supreme  Court  Appellate  Dlrlsion,  Fourth  Department    May  S,  1904.) 

1,  Railboadb— Pebsons  at  Station— DKATH—NEat-ioENCK. 

Defendant  railroad  company  maintained  a  stepping  box  at  the  side  of 
Its  track,  at  a  Rtatlon,  to  enable  passengers  to  board  and  allgbt  from  its 
trains.  Plaintiff's  intestate,  a  boy  13  years  of  age,  of  ordinary  brighoiesB. 
went  to  the  station  to  meet  his  mother,  who  was  on  an  incoming  train; 
and,  attracted  by  seeing  her,  he  walked  by  the  side  of  the  slowly  mov- 
ing car,  and,  turning  his  face  upward,  did  not  see.  and  stumbled  over  the 
box,  causing  him  to  fall  under  the  wheels,  by  which  he  received  injuries 
from  which  he  died.  Held,  that  tl^e  maintenance  of  such  box,  under  such 
circumstances.  Instead  of  use  of  removable  stools,  did  not  constitute  neg- 
ligence on  the  part  of  the  railroad  company. 

3.  Same— Dahaoeb— Death  of  Pesbon  Entttucd  to  Reooveb— Efrct. 

Code  Civ.  Proc.  {  1902,  provides  that  the  personal  repreaentatlre  of  a 
decedent  who  left  a  husband,  wife,  or  next  of  Mn,  may  maintain'  an  action 
to  recover  damages  for  his  wrongful  death;  section  1903  declares  that 
the  damages  so  recovered  shall  be  for  the  benefit  of  decedent's  husband, 
wife,  or  next  of  Un ;  and  section  1904  provides  that  the  damages  so  awardr 
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ed  may  be  a  fair  and  Just  compensation  tor  the  pecuniary  Injuries  result- 
ing from  decedent's  death  to  the  person  or  persons  for  whose  benefit  the 
action  is  brought  Held,  that  where  a  decedent  wrongfully  killed  left 
surviving  him  his  father,  as  his  sole  next  of  kin,  who  died  before  trial 
of  an  action  brought  for  the  son's  death,  the  damages  recoverable  were 
limited  to  the  pecuniary  Injuries  sustained  by  the  father  between  the 
death  of  the  son  and  his  own  death. 

Appeal  from  Trial  Term,  Oswego  County. 

Action  by  Emma  J.  Pitkin,  as  administratrix  of  the  estate  of  Fay  Pit- 
kin, deceased,  against  the  New  York  Central  &  Hudson  River  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff  for  $1,971.72,  and 
from  an  order  denying  defendant's  motion  for  a  new  trial  on  the 
minutes,  defendant  appeals.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS. 
HISCOCK,  and  STOVER,  JJ. 

Thomas  Bums,  for  appellant. 
Frank  C.  Sargent,  for  respondent. 

HISCOCK,  J.  This  action  was  brought  to  recover  damages  alleged 
to  have  been  caused  to  the  next  of  kin  of  Fay  Pitkin  through  his  negli- 
gent killing  by  the  defendant.  We  think  that  the  judgment  should  be 
reversed  for  the  reasons  that  the  plaintiff  did  not  establish  either 
negligence  upon  the  part  of  the  defendant,  or  the  right  to  recover 
more  than  nominal  damages  as  the  result  of  the  intestate's  death,  even 
though  wrongfully  caused  by  said  defendant 

The  accident  happened  July  18,  1901,  at  defendant's  station  in  the 
village  of  Sackett's  Harbor.  It  was  caused  by  intestate's  stumbling 
over  a  stepping  box  placed  by  the  side  of  one  of  defendant's  tracks  at 
said  station,  and  falling  under  the  wheels  of  a  passenger  train  whicli 
was  drawing  into  the  station.  Defendant's  station  house  stood  upon 
its  grounds,  some  distance  from  the  street,  and  was  approached  there- 
from by  a  plank  walk  or  platform.  Between  this  walk  and  the  tracks 
was  an  open  space  of  some  considerable  width,  filled  in  with  gravel  or 
other  material.  Defendant  kept  in  this  space,  and  by  the  side  of  its 
track,  a  movable  wooden  step  or  box,  which  is  claimed  by  plaintiff's 
counsel  to  have  been  between  six  and  seven  feet  long,  three  or  four  feet 
wide,  and  about  six  or  seven  inches  high,  and  which  was  supplied  for 
the  use  and  convenience  of  passengers  in  alighting  from  or  entering  the 
cars.  It  was  kept  in  about  the  same  place,  and  it  was  customary  to 
so  stop  trains  that  it  would  be  in  the  right  location  for  use.  Plaintiff's 
intestate  was  a  boy,  13  years  of  age,  and,  so  far  as  appears,  of  at  least 
ordinary  brightness  and  experience,  and  he  had  been  at  this  station  be- 
fore the  day  in  question.  He  came  down  to  meet  his  mother,  who  was 
arriving  on  one  of  the  defendant's  incoming  trains,  and,  attracted  by 
seeing  her  or  otherwise,  he  walked  by  the  side-  of  the  slowly  moving 
car,  and,  turning  his  face  upwards,  did  not  see,  and  stumbled  over  the 
box,  and  fell  under  the  wheels.  It  was  in  the  daytime,  and  there 
was  nothing  whatever  to  obstruct  his  view  of  the  box,  unless  tempo- 
rarily some  person  may  have  got  between  him  and  it.  It  was  close 
enough  in  to  the  track  so  that  part  of  it  would  come  under  the  car,  and 
the  train  was  just  stopping  at  it  as  the  boy  fell.    There  was  evidence 
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that  at  this  time  the  defendant  had  commenced  to  use  small  stools  for 
the  purpose  of  assisting  passengers  to  alight,  and  which  were  put  dow^n 
and  taken  up  as  occasion  required,  and  that  the  use  of  a  large  step,  such 
as  the  one  in  question,  was  at  least  not  general. 

We  shall  assume,  for  the  purposes  of  this  case,  that  the  intestate  was 
so  properly  at  defendant's  station  that  it  owed  to  him  the  ordinary 
obligation  to  exercise  reasonable  care  to  maintain  its  premises  in  a 
reasonably  safe  condition.  Giving  plaintiff  the  benefit  of  this  as- 
sumption, we  still  think  that  defendant  did  not  violate  this  obliga- 
tion by  supplying  and  allowing  to  remain  upon  its  premises  the  box 
complained  of.  It  is  somewhat  difficult,  in  our  view,  to  entirely 
separate  the  questions  of  the  defendant's  negligence  and  the  intestate's 
contributory  negligence;  but,  upon  the  consideration  of  all  the  facts, 
taken  together,  we  think  it  was  improper  to  allow  the  jury  to  say  that 
the  defendant,  in  the  exercise  of  a  reasonable  care  and  caution,  ought 
to  have  anticipated  that  a  person  coming  to  its  station  in  broad  daylight, 
and  exercising  proper  care  and  observation,  was  liable  to  stumble  over 
this  box  and  fall  under  the  car.  It  is  conceded,  as,  of  course,  it  must  be, 
that  it  was  entirely  proper  for  defendant  to  furnish  some  sort  of  a 
step  which  would  make  it  easier  for  passengers  to  get  from  the  car  step 
to  the  ground,  or  vice  versa.  This  was  not  only  proper,  but  commend- 
able. The  plaintiff,  however,  says  that  defendant  ought  to  have  used 
movable  stools,  which  could  be  removed  when  the  occasion  for  use 
had  passed.  Even  if  we  regard  the  evidence  as  establishing  that  such 
stools  had  come  into  common  use,  we  do  not  think  that  there  was  any- 
thing in  such  use  which  limited  defendant  to  them,  or  prevented  it 
from  employing  the  other  appliance,  which  for  a  long  time  had  been 
maintained  at  this  station.  It  was  a  perfectly  simple  contrivance,  with 
nothing  inherently  dangerous  about  it.  So  far  as  appears,  it  was  kept 
in  about  the  same  spot,  and  no  one  prior  to  this  day  had  ever  found 
danger  or  difficulty  in  either  using  or  avoiding  it  If  some  stranger, 
coming  there  in  the  nighttime,  had  tripped  over  it,  a  diflferent  question 
might  have  been  presented.  But  we  think  there  was  nothing  which 
should  have  indicated  to  or  warned  defendant  that  a  person  in  the  day- 
time would  be  injured  by  or  as  the  result  of  it.  The  case  is  entirely  dif- 
ferent from  those  cited  by  plaintiff's  counsel  to  sustain  his  right  of 
recovery.  In  Ayres  v.  D.,  L.  &  W.  R.  R.  Co.,  158  N.  Y.  254,  53  N.  E. 
22,  a  mailbag  had  been  left  upon  the  station  platform.  That  was  not 
its  proper  place,  and  it  served  no  useful  purpose  by  being  tliere.  In 
addition,  the  plaintiff,  who  was  a  stranger  to  the  location,  met  his  ac- 
cident by  stumblin,^  over  the  bag  in  the  darkness  while  he  was  prop- 
erly upon  the  platform.  In  MacLennan  v.  Long  Island  R.  R.  Co., 
20  Jones  &  S.  22,  a  box  had  been  left  upon  the  station  platform.  There 
was  no  legitimate  reason  for  its  being  where  it  was,  and  plaintiff  in  this 
case,  also,  being  a  stranger,  stumbled  over  it  in  the  darlaiess  as  he  was 
using  the  platform.  The  case  at  bar  comes  more  within  the  principles 
of  Dougherty  v.  Village  of  Horseheads,  159  N.  Y.  154,  53  X.  E.  799, 
and  Robert  v.  Powell,  168  N.  Y.  411,  61  N.  E.  699,  55  L.  R.  A.  775, 
85  Am.  St.  Rep.  673,  and  Hart  v.  Grennell,  122  N.  Y.  371,  25  N.  E. 
354.  Those  actions  fully  establish  the  proposition  that  a  defendant  will 
not  be  held  liable,  as  for  negligence,  in  employing  a  stepping  stone 
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at  the  curb,  or  in  utilizing  a  stone  to  protect  his  lawn,  or  in  having  in  his 
store;  a  truck,  if  such  thing,  even  though  a  slight  obstruction,  is  neces- 
sary and  proper  for  the  use  to  which  it  is  employed,  and  is  not  of  such 
a  character  as  would  lead  a  person,  in  the  exercise  of  reasonable  care 
and  foresight,  to  anticipate  any  accident  therefrom  to  a  passer-by  mak- 
ing reasonable  use  of  his  eyes  and  senses. 

We  pass  to  the  second  question.  The  intestate  at  the  time  of  his 
death  left,  him  surviving,  as  his  dnly  next  of  kin,  his  father.  He  also 
left  a  mother.  Six  months  after  die  boy  was  killed,  and  before  the 
action  came  on  for  trial,  the  father  died.  It  is  urged  on  behalf  of  the 
defendant  that  the  father,  as  the  next  of  kin,  was  the  sole  p)erson  for 
whose  benefit  were  recoverable  any  damages  resulting  from  the  in- 
testate's death;  that  the  opportunity  for  such  damages  terminated  at 
the  father's  death ;  and  that,  under  the  circumstances  of  this  case,  the 
damages  which  could  have  been  sustained  between  the  death  of  the 
boy  and  of  the  father  could  not  be  more  than  nominal.  We  believe 
that  an  examination  of  the  statutes  upon  which  must  rest  this  right  of 
action  necessarily  leads  to  the  conclusion  that  defendant's  contention  is 
well  founded.  Section  1902  of  the  Code  provides  that  the  personal 
representatives  of  a  deceased,  who  left  a  husband,  wife,  or  next  of  kin, 
may  "maintain  an  action  to  recover  damages  for  a  wrongful .  act, 
neglect  or  default,  by  which  the  decedent's  death  was  caused."  The 
damages  recovered  in  such  an  action  "are  exclusively  for  the  benefit 
of  the  decedent'^  husband  or  wife,  and  next  of  kin,  and  when  they  are 
collected  they  must  be  distributed  by  the  plaintiflf  as  if  they  were 
unbequeathed  assets  left  in  his  hands  after  tiit  payment  of  all  debts." 
Id.  §  1903.  "The  damages  awarded  to  the  plaintiit  may  be  such  a  sum 
as  the  jury  *  *  *  deems  to  be  a  fair  and  just  compensation  for 
the  pecuniary  injuries,  resulting,  from  the  decedent's  death,  to  the 
person  or  persons  for  whose  benefit  the  action  is  brought."  Id.  §  1904. 
The  right  to  these  damages  is  a  right  of  property,  which  accrues  at 
the  moment  of  the  negligent  killing,  and  at  such  moment  becomes 
vested  in  tlie  beneficiary,  for  whose  benefit  the  action  may  be  main- 
tained. The  right  to  such  damages  which  thus  accrues  becomes  an 
asset  in  the  estate  of  the  beneficiary  designated  by  the  statute,  and 
the  death  of  such  beneficiary  does  not  prevent  or  terminate  a  right  of  ac- 
tion to  recover  damages  which  have  thus  been  by  him  suffered.  Matter 
of  Meekin  v.  Brooklyn  H.  R.  R.  Co.,  164  N.  Y.  145,  58  N.  E.  50,  51 
L.  R.  A.  23s.  79  Am.  St  Rep.  635. 

We  thus  have  it,  under  these  provisions  and  principles,  'at  upon  the 
death  of  Fay  Pitkin,  if  he  was  negligently  killed  by  defer.uant,  a  right 
accrued  to  his  administrators  to  bring  an  action  to  recover  damages 
which  had  resulted  from  such  death  simply  and  solely  to  his  father,  who 
was  his  only  next  of  kin.  The  statutory  provisions  which  alone  create 
this  cause  of  action  permit  a  recovery  only  for  the  person  who,  as  the 
next  of  kin  of  the  intestate  at  the  moment  he  died,  suffered  damages 
as  the  result  of  such  death.  Those  are  the  damages  alfowed  and 
recoverable  to  the  exclusion  of  any  other  elements  or  consideration 
whatever.  And  the  proposition  seems  to  us  plain  that  in  this  case 
the  jury  were  limited  to  the  allowance  of  such  damages  as  the  father 
1iad  suffered  down  to  the  time  of  his  death,  and  were  not  entitled  to 
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consider  or  think  of  anything  else.    It  is  conceded  by  the  learned 
counsel  for  the  respondent  that,  measured  by  such  a  rule  as  this,'  the 
damages  allowed  were  excessive,  and  that  the  father,  during  the  six 
months  which  elapsed  between  the  death  of  his  son  and  himself, 
could  not  have  suffered  more  than  nominal  injury.     It  is  suggested  by 
the  counsel,  however,  in  his  brief  that  "the  daniiages  to  be  recovered 
became  fixed  at  the  time  of  the  death  of  plaintiff's  intestate,  and  the 
subsequent  death  of  the  father  did  hot  alter  the  questicMi."     If  this 
language  should  be  construed  as  holding  that  the  right  to  damages 
in  behalf  of  the  next  of  kin  accrued  and  became  fixed  at  the  time 
of  the  death  of  plaintiff's  intestate,  we  should,  of  course,  have  no 
difficulty  in  agreeing  with  it.     But  we  are  unable  to  agree  with  any 
construction  which  holds  that  at  such  moment  the  amount  of  damages 
to  be  recovered  in  behalf  of  the  beneficiary  became  so  fixed  that 
it  could  not  be  altered  by  subsequent  circumstances,  like  the  death  of 
the  next  of  kin.     It  seems  to  us  that  a  consideration  of  some  of  the 
elements  which  a  jury  are  allowed  to  take  into  account  in  fixing  dam- 
ages in  such  a  case  as  this  will  demonstrate  in  a  familiar  manner 
that  the  duration  of  the  life  of  the  next  of  kin  is  ahvays  a  feature  to 
be  considered.    In  case  of  the  death  of  a  child  the  jury  are  entitled 
to  take  into  account  the  fact  that  the  father  would  be  entitled  to  its 
earnings  during  minorit)-,  and  that  after  majority  such  child  might 
still  continue  to  contribute  to  the  support  and  comfort  of  the  parent. 
The  jury  would  be  entitled  to  consider  all  the  probable  or  even  possible 
benefits  which  the  parent  might  have  derived  from  the  infant  if  it 
had  not  died.    The  consideration  of  these  pecuniary  benefits  which 
might  have  resulted  from  the  life  of  the  child,  and  of  the  damages 
which  therefore  flow  from  its  death  to  the  parent,  must  necessarily 
take  into  account  the  probable  length  of  time  during  which  the  parent 
himself  might  live  to  enjoy  these  benefits.    Ordinarily  such  parent 
is  alive  at  the  time  of  the  trial,  and  the  contingency  of  his  deatib  and 
of  the  resultant  termination  of  all  benefits  which  he  might  have 
derived  from  the  child's  life  is  so  uncertain  that  any  ccmclusions  which 
a  jury  may  reach  in  reference  to  such  benefits  are  not  subject  to  re- 
view and  reversal.    In  this  case,  however,  no  element  of  uncertainty 
in  this  respect  exists.    The  father  was  the  next  of  kin,  and  solely  en- 
titled, as  such,  under  the  statute,  to  any  damages  which  resulted 
from  the  death.     He  had  died  before  the  trial,  and  therefore  there 
was  ascertained  the  exact  period  during  which  he  would  have  been 
entitled  to  the  benefits  of  the  life  of  the  intestate.     We  see  no  way, 
under  the  statute,  in  which  the  jury  could  be  allowed  to  measure  sudi 
benefits  by  any  such  uncertain  rule  as  would  have  been  applicable  in 
case  the  father  had  still  been  alive  at  the  time  of  the  trial,  or  in 
which  the  relationship  to  the  intestate  of  other  people,  who  were  not 
his  next  of  kin  at  the  moment  of  death,  can  be  made  the  basis  of  an 
additional  recovery. 

It  may  be  suggested  that  a  defendant  which  had  negligently  caused 
the  death  of  one  person  could  practically  escape  liability  therefor  if  it 
should  be  guilty  of  still  further  acts  of  negligence,  in  immediately 
thereafter  causing  the  death  of  the  person  who  was  the  next  of  kin 
of  tiie  first  intestate.    This,  of  course,  is  an  extreme  illustraticm. 
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but  we  are  unable  to  perceive  any  way  in  which  it  may  properly  lead 
us  to  seek  to  .overrule  absolute  statutory  provisions.  The  statutes, 
in  creating  this  new  cause  of  action,  have  seen  fit,  as  we  read  them, 
to  limit  the  damages  recoverable  to  those  sustained  by  the  next  of  kin 
at  the  time  pf  the  death.  They  have  not  seen  fit  to  take  into  account 
the  possibility  that  by  the  speedy  death  of  such  next  of  kin  the  dam- 
ages recoverable  might  be  made  nominal,  or  that  if,  upon  the  other 
hand,  the  next  of  kin  might  be  credited  with  a  probable  long  life,  he 
might  recover  large  damages,  which,  through  his  estate,  might  be 
passed  over  to  other  relatives.  The  other  relatives  of  the  intestate 
in  this  case  are  in  no  different  legal  condition  than  that  which  they 
would  have  occupied  in  case  the  father  had  been  alive  at  the  time  of  the 
trial.  He  then  would  have  been  entitled,  if  at  all,  to  substantial  dam- 
ages, which  would  have  been  absolutely  his,  and  no  other  member  of 
the  family  of  the  original  intestate  would  have  had  any  interest  therein, 
except  the  remote  and  possible  one  of  gift  or  bequest  from  the  father. 

While  the  conclusions  thus  reached  by  us  are  not  expressly  stated  in, 
we  think  they  are  fully  warranted  by  the  discussion  in  and  principles 
of,  Mundt  V.  Glockner,  26  App.  Div.  123,  50  N.  Y.  Supp.  190;  Lipp  v. 
Otis  Bros.  &  Co.,  161  N.  Y.  559,  56  N.  E.  79;  Matter  of  Meekin  v. 
B.  H.  R.  R.  Co.,  164  N.  Y.  145,  58  N.  E.  50,  51  L.  R.  A.  235,  79  Am. 
St.  Rep.  635. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  event. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event,  upon  questions  of  law  only ;  the  facts  having 
been  examined,  and  no  error  found  therein.  All  concur;  McLEN- 
NAN,  P.  J.,  upon  first  ground  stated  in  opinion. . 


SITTS  T.  WAIONTHA  KNITTINO  CO.,  Llmltea. 
(Supreme  Court,  Appellate  Dirlsion,  Fourth  Department    May  8,  1904.) 

.    MASTEB  and  SbBVANT— iNJtJBT— ASStTMPTION  OF  RiSK. 

Risks  In  the  operation  of  machinery,  arising  from  or  angmented  by 
failure  to  comply  with  the  Labor  Law  (Laws  1897,  p.  480,  c.  415,  g  81),  re- 
quiring all  machinery  to  be  properly  guarded,  may  be  assumed  by  an  em- 
ployfi,  so  as  to  discharge  the  employer  from  liability. 

,  Sajcb — CAPAcrrr  or  Infant. 

A  bright  and  Intelligent  girl  between  15  and  16  years  of  age,  who  ap- 
preciated fully  the  character  of  the  mangle  machine  at  which  she  worked, 
and  the  dangers  of  Its  operation,  was  qualified  to  assume  the  risk  of  in- 
Jury  therefrom,  though  an  Infant 

,  Same— LEOALrrr  of  Employment— Bubdkn  of  Pboof. 

Where  a  child  between  the  ages  of  14  and  16  was  employed  In  a  factory, 
the  burden  was  on  her,  In  au  action  for  her  Injury,  to  show  that  she  had 
not  filed  in  the  employer's  office  a  certificate  executed  by  a  health  officer, 
as  required  by  the  Labor  Law  (Laws  1897,  p.  477,  c.  415,  {  70),  before  she 
could  invoke  the  rule  that  by  reason  of  illegality  of  employment  she  was 
Incapable  of  assuming  the  risk  of  injury. 

f  X.  See  Master  and  Sarvant  vol.  34,  Cent  Dig.  I  645. 
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Wbere,  in  an  action  for  Injuries  to  a  child  between  15  and  16  years  of 
age,  employed  In  a  factory,  there  was  no  reference  in  the  pleadings  or  on 
trial  to  illegality  in  the  employment  under  the  labor  law,  except  a  request 
to  go  to  the  jury  on  the  question  whether  the  employment  of  a  child  un- 
der 16  was  such  as  to  render  defendant  liable,  the  case  w^s  brought  and 
tried  on  the  theory  that  the  employment  was  legal. 

Appeal  from  Trial  Term,  Herkimer  County. 

Action  by  Edith  Sitts,  an  infant,  by  Nelson  J.  Sitts,  guardian  ad 
litem,  against  the  Waiontha  Knitting  Company,  Limited.  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  McLEXNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Charles  E.  Snyder,  for  appellant 
Charles  D.  Thomas,  for  respondent 

HISCOCK,  J.  Plaintiff  brings  this  action  to  recover  damages  for 
serious  injuries  to  her  arm  and  hand,  claimed  to  have  resulted  from  the 
negligence  of  the  defendant,  in  whose  employ  she  was.  She  was  caught 
between  the  rollers  of  a  large  mangle  which  she  was  operating,  and 
there  were  presented  upon  the  trial  the  usual  questions  of  defendant's 
negligence,  the  plaintiff's  contributory  negligence,  and  assumption 
of  risks.  Upon  this  appeal  a  somewhat  unusual  phase  has  been  given 
to  those  familiar  questions  through  the  reliance  by  plaintiff's  counsel 
upon  the  provisions  of  the  labor  law,  as  establishing  in  favor  of  his 
client  a  more  liberal  rule  in  their  resolution  than  would  otherwise  ap- 
ply. We  think,  however,  that  plaintiff  has  not  by  her  evidence  brought 
herself  within  the  beneficial  provisions  of  said  statute,  and  that,  judged 
by  the  rules  ordinarily  controlling,  she  has  failed  to  establish  a  cause 
of  action  against  the  defendant,  and  that  therefore  the  judgment  ap- 
pealed from  must  be  affirmed. 

The  defendant  was  a  corporation  engaged  in  the  business  of  manufac- 
turing knit  goods.  In  its  business  it  employed  the  mangle  machine  in 
question,  which  consisted  of  a  system  of  rollers  revolving  about  a 
steam-heated  cylinder.  This  cj'linder  was  five  feet  six  inches  long, 
a  trifle  over  a  foot  in  diameter,  and  its  center  was  three  feet  from  the 
floor.  Located  parallel  with  it  were  three  large  revolving  rollers  and 
one  smaller.  One  of  the  large  rollers  was  above  the  heated  cylin- 
der and  one  upon  each  side,  and  a  smaller  or  doffer  roller  was  upon 
what  was  known  as  the  back  side  of  the  machine  and  below  one  of  the 
large  rollers.  The  distance  from  the  floor  to  the  crest  of  the  top  roller, 
which  was  the  summit  of  the  machijie,  was  4  feet  1 1  inches.  In  a  gen- 
eral way  garments  were  put  into  this  machine  at  the  front  or  receiving 
side,  and  passed  through  the  system  of  rollers  to  the.  rear  or  discharging 
side,  where  they  were  taken  by  the  operator  and  folded  and  padked. 
At  the  time  of  the  accident  plaintiff  was  at  work  at  the  rear  or  dis- 
charging side  of  the  machine.  Under  the  rollers  was  a  table  about  two 
feet  eight  inches  wide,  where  plaintiff  received  garments  from  the 
machine  and  folded  them,  etc.  There  was  a  guard  in  front  of  the 
rollers  upon  the  front  or  feeding  side  of  the  machine,  but  none  upon 
the  back  or  discharging  side.    Without  going  into  the  details  of  the 
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movements  of  the  different  rollers,  it  is  sufficient  to  say  that,  whereas 
their  movement  upon  the  front  side  was  such  as  to  draw  the  garments  in 
between  them  and  pass  them  along,  their  movement  upon  the  back 
side,  and  in  the  neighborhood  where  plaintiff's  hands  were  employed, 
was  such  as  to  draw  articles  out  from  between  the  rollers  and  not  draw 
them  in.  When  injured,  plaintiff  was  between  15  and  16  years  of  age, 
and  had  worked  at  the  machine  eight  days  and  a  half.  Having  become 
faint  in  the  course  of  her  work,  she  went  to  a  window  to  revive,  then 
came  back  and  again  became  faint  and  dizzy — "things  turned  black" 
— ^and  in  some  manner,  which  is  not  clearly  disclosed,  her  left  hand  was 
caught  beneath  the  large  roller  upon  the  back  of  the  machine,  and 
turned  on  to  the  cylinder  and  injured.  The  machine  was  manufactured 
by  standard  makers,  and,  so  far  as  appears,  was  of  a  pattern  in  general 
use.  Plaintiff  was  a  bright,  intelligent  girl  who  had  been  to  school 
more  or  less,  and  understood  the  method  of  operating  the  machine,  the 
danger  of  getting  her  hand  caught,  and  the  method  of  doing  her  work. 
In  discharging  her  duties  she  could  either  sit  or  stand  at  the  table 
already  mentioned. 

Independent  of  the  provisions  of  the  labor  law  invoked  for  the  benefit 
of  the  plaintiff,  and  which  we  shall  hereafter  consider,  we  have  con- 
siderable doubt  whether  plaintiff  established  any  negligence  upon  the 
part  of  the  defendant  with  respect  to  this  machine,  and  which  is  the  only 
theory  at  all  tenable.  There  is  no  suggestion  that  the  machine  was 
out  of  order,  or,  unless  it  be  in  the  matter  of  guards,  improper  or  un- 
safe, either  in  its  construction  or  method  of  operation.  Defendant  pur- 
chased it  from  reputable  makers,  and  it  had  the  indorsement  of  gen- 
eral usage.  The  Labor  Law  (Laws  1897,  p.  480,  c.  415,  §  81)  pro- 
vides : 

"All  rats,  pans,  saws,  planers,  cogs,  gearing,  belting,  shafting,  set-screws 
and  machinery,  of  every  description,  shall  be  properly  guarded." 

As  was  said  by  the  Court  of  Appeals  in  Glens  Falls  P.  C.  Co.  v.  Trav- 
elers' Ins.  Co.,  162  N.  Y.  399,  56  N.  E.  897 : 

"What  evidently  was  intended  [by  this  act]  was  that  those  parts  of  the 
machinery  which  were  dangerous  to  the  servant  whose  duty  required  them 
to  work  In  Its  immediate  vicinity  should  be  properly  guarded,  so  as  to  mini- 
mize, as  far  as  practicable,  the  dangers  attending  their  labors.  Human  fore- 
sight is  limited,  and  masters  are  not  called  upon  to  guard  against  every  possi- 
ble danger.  They  are  required  only  to  guard  against  such  dangers  aa  would 
occur  to  a  reasonably  prudent  man  as  liable  to  happen." 

Under  this  rule  it  would  seem  to  be  doubtful  whether  defendant  was 
called  upon  to  guard  plaintiff  from  this  machine  by  means  of  protective 
appliances  in  front  of  the  rollers.  Her  duty  simply  called  upon  her  to 
take  the  garments  when  and  after  they  were  discharged  from  the  ma- 
chine. The  movement  of  the  rollers  at  that  point  was  necessarily 
such  as  to  push  her  hands  away  rather  than  to  draw  them  in.  There 
was  nothing  which,  in  the  ordinary,  proper,  legitimate  discharge  of  her 
duties,  called  upon  her  to  put  her  hands  in  close  proximity  to  rollers 
which  might  draw  them  in  and  injure  them.  She  had  been  fully  in- 
structed in,  or,  at  least,  by  experience  fully  understood,  her  duties  in 
this  respect.  It  was  only  by  some  such  unusual  contingency  as  arose 
that  she  could  receive  injuries  which  perhaps  might  have  been  avoided 
87  N.T.S.— 68 
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if  a  guard  had  been  in  front  of  some  of  the  rollers.  In  tlie  absence  of 
more  explicit  testimony  as  to  the  manner  in  which  her  hands  became  in- 
jured, it  is  difficult  to  say  that  such  injury  would  have  been  prevented 
even  if  the  guard  had  been  there.  But,  at  any  rate,  it  is  questionable 
whether  defendant,  in  the  exercise  of  reasonable  care  and  foresight, 
ought  to  have  anticipated  that  plaintiff  might  suffer  a  catastrophe  under 
the  circumstances  presented  here,  and  have  guarded  against  the  same. 

But,  if  it  should  be  assumed  that  the  jury  would  have  been  war- 
ranted in  finding  defendant  negligent  for  not  putting  guards  before  the 
machine,  we  think  that  under  the  general  prevailing  rules  it  must  be 
held  that  plaintiff  assumed  any  risks  incident  to  the  form  and  condition 
of  the  machine  and  the  method  and  manner  of  operating  it  A  perusal 
of  all  of  the  evidence  upon  this  subject  convinces  us  that  the  plaintiff 
was  of  sufficient  age,  intelligence,  and  experience  to  appreciate  fully 
the  character  of  the  machine  upon  which  she  was  working,  the  dangers 
incident  to  its  operation,  and,  as  fully  as  defendant  the  liability,  through 
accident  or  otherwise,  of  her  hand  coming  in  contact  with  and  being 
injured  by  the  unguarded  rollers.  Buckley  v.  G.  P.  &  R.  M.  Co.,  113 
N.  Y.  540,  21  N.  E.  717 ;  Knisley  v.  Pratt,  148  N.  Y.  372, 42  N.  E.  98  \ 
32  L.  R.  A.  367;  Mull  V.  Curtice  Brothers  Co.,  74  App.  Div.  561,  j/ 
N,  Y.  Supp.  813 ;  Koehler  v.  Syracuse  Specialty  Co.,  12  App.  Div.  50, 
42  N.  Y.  Supp.  182,  1 105.  The  foregoing,  and  many  other  cases  which 
might  be  cited,  fully  establish  the  proposition  that  risks  incident  to 
the  operation  of  machinery,  arising  from  or  augmented  by  the  failure 
to  comply  with  the  labor  law,  may  be  assumed  by  an  employe,  so  as 
to  discharge  from  liability  tfie  employer.  They  also  establish  to  our 
mind  that  plaintiff,  under  the  circumstances  in  this  case,  although  an 
infant,  was  qualified  to  assume  such  risk.  Neither  is  there  anything 
in  the  principles  laid  down  in  the  case  of  Dowd  v.  N.  Y.,  O.  &  W.  R.  R. 
Co.,  170  N.  Y.  459,  63  N.  E.  541,  as  construed  and  interpreted  by 
this  court  in  the  case  of  Ehenfried  v.  L.  I.  &  S.  Co.,  89  App.  Div.  135, 
85  N.  Y.  Supp.  57,  which  prevents  the  defendant  from  invoking  this 
defense.  In  fact,  it  does  not  seem  to  us  to  be  seriously  urged  by  plain- 
tiff that  she  would  not  be  subject  to  the  defense  of  having  assumed,  as 
matter  of  law,  any  risks  incident  to  the  operation  of  the  mangle  as  it 
was,  except  for  the  provisions  of  the  labor  law,  and  to  the  construction 
of  which  we  now  pass. 

That  law  (chapter  415,  Laws  1897,  p.  477,  §  70,  etc.),  amongst  other 
things,  provides  that  "a  child  under  the  age  of  fourteen  years  shall 
not  be  employed  in  any  factory  in  this  state.  A  child  between  the 
ages  of  fourteen  and  sixteen  years  shall  not  be  so  employed  unless 
a  certificate  executed  by  a  health  officer  be  filed  in  the  office  of  the  em- 
ployer" ;  that  such  certificate  is  to  be  issued  by  certain  officials  "upon 
the  application  of  the  child  desiring  such  empIo>-ment,"  and  upon 
certain  proof  with  reference  to  the  age  and  place  of  birth  of  the 
child,  and  is  not  to  be  issued  "unless  die  officer  issuing  the  same  is 
satisfied  that  such  child  is  fourteen  years  of  age  or  upwards  and  is 
physically  able  to  perform  the  work  which  he  intends  to  do."  This  stat- 
ute was  before  the  court  for  interpretation  and  construction  in  the 
case  of  Marino  v.  Lehmaier,  173  N.  Y.  530,  66  N.  E.  572,  61  L.  R-  A. 
811.    In  that  case  plaintiff,  who  was  an  infant  under  the  age  of  14 


Digitized  by  LjOOQ  IC 


Sup.  Ct.)  sirrs  v.  waiontha  KsranNO  oo.  915 

years,  was  injured  by  having  his  fingers  caught  in  the  cog  wheels  of 
a  printing  press  while  he  was  cleaning  the  same.  The  action  was 
predicated  upon  the  theory  of  negligence,  and  we  think  that  the  decision 
in  that  case  may  fairly  be  regarded  as  authority  for  the  propositions : 
First,  that  the  effect  of  the  later  law  is  to  declare  that  a  child  under  the 
age  of  14  presumably  does  not  possess  the  judgment',  discretion,  care, 
and  caution  necessary  for  the  engagement  in  such  a  dangerous  avoca- 
tion as  working  upon  machinery  in  a  factory,  and  therefore  is  not,  as 
a  matter  of  law,  chargeable  with  contributory  negligence  or  with  having 
assumed  the  risks  of  employment;  and,  second,  that,  in  an  action  for 
injuries  sustained  by  an  infant  employed  in  violation  of  the  statute, 
such  employment  and  such  violation  is  in  and  of  itself  some  evidence  of 
negligence  in  a  case  where  the  accident  could  not  have  happened  but 
for  die  employment. 

We  also  think  that  the  facts  in  the  case  at  bar  are  sufficiently  favor- 
able to  plaintiff  in  comparison  with  those  disclosed  in  the  Lehmaier 
Case,  so  that  an  employment  by  defendant  of  plaintiff,  if  in  violation  of 
the  statute,  would  furnish  sufficient  evidence  from  which  a  jury  could 
say  that  defendant  was  negligent,  and  that  plaintiff  had  not  assumed  the 
risks  of  the  machinery  upon  which  she  was  at  work.  Proceeding  upon 
this  theory  of  the  law,  the  learned  counsel  for  the  plaintiff  insists  that 
her  employment  was  in  violation  of  the  statute ;  that  the  latter  just  as 
effectually  prohibits  the  employment  of  a  child  15  years  of  age  as  of 
one  under  14  years,  when  iJie  certificate  mentioned  has  not  been  filed 
in  the  office  of  the  employer;  and  that  in  this  case,  there  being  no 
evidence  that  such  certificate  ever  had  been  executed  or  filed  with  the 
employer,  the  prohibition  of  the  statute  applies,  and  it  was  illegal  for 
defendant  to  hire  plaintiff  and  put  her  at  work  upon  this  machine. 
We  shall  assume  that  he  is  right  that  the  employment  in  a  factory 
of  a  child  between  the  ages  of  14  and  16  years  is  precisely  upon  the 
same  plane  as  that  of  one  under  14  years,  unless  a  certificate  has  been 
obtained  and  filed.  We  shall  agree  with  him  in  that  contention.  In 
this  case  there  was  no  evidence  indicating  that  the  certificate  hail  or  had 
not  been  made  and  filed.  The  nonsuit  was  granted  at  the  close  of  the 
plaintiff's  case,  so  that  none  of  defendant's  witnesses  were  sworn,  and 
those  sworn  upon  the  part  of  the  plaintiff  did  not  speak  upon  this  sub- 
ject. Upon  that  condition  of  the  evidence,  and  under  plaintiff's  claim 
upon  this  appeal  of  the  benefit  of  the  statutory  provisions  mentioned, 
the  question  arises  whether  it  was  the  duty  of  the  plaintiff,  as  part  of 
her  case,  to  show  that  the  certificate  had  not  been  filed,  or  for  the  de- 
fendant, as  part  of  its  case,  to  show  that  it  had  been  filed ;  the  question 
is  whether,  in  the  absence  of  any  evidence  at  all,  plaintiff  is  entitled  to 
have  us  presume,  under  the  pleadings  and  upon  the  evidence,  that  no 
certificate  had  been  filed.  After  careful  consideration,  we  have  con- 
cluded that  plaintiff  is  not  entitled  to  invoke  in  her  behalf  the  rules 
which  would  be  applicable  where  a  certificate  had  not  been  filed,  in  the 
absence  of  any  evidence  that  such  was  the  fact. 

The  statute  changed  rules  and  rights  prevailing  before  its  passage. 
It  created  an  entirely  new  ground  of  liability.  It  was  passed  in  th? 
public  interests,  and  for  the  salutary  purpose  of  preserving  young  and 
inexperienced  children  from  the  dangers  and  risks  to  which  the  greed 
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of  employers,  or  even  parents,  might  expose  them.  Its  provisions  are 
doubtless  to  be  liberally  construed,  as  they  already  have  been  for  the 
purpose  of  accomplishing  the  ends  and  benefits  intended.  We  think, 
however,  that,  in  order  to  secure  the  advantages  and  protection  and  in- 
creased rights  thereby  conferred,  a  plaintiff  should  bring  himself  fairly 
within  the  provisions  of  the  statute  as  a  whole;  and  that,  w^hen  k 
relies  upon  the  failure  to  file  a  proper  certificate  in  the  case  of  a  child 
aged  more  than  14  years,  it  is  not  unreasonable  to  hold  that  the  b-jr- 
den  should  rest  upon  him  of  showing  that  the  certificate  was  not  iiled. 
rather  than  upon  the  person  whom  he  seeks  to  charge  of  showing  that 
it  was  so  filed.  The  employment  of  a  child  of  the  age  specified  with  yt 
the  certificate  in  question  constitutes  a  criminal  offense,  and  the  ru.- 
has  become  elementary  that  courts  will  not  be  forward  in  indulging 
presumptions  which  entail  the  conclusion  of  criminal  guilt.  In  tliis 
case  the  plaintiff  had  peculiar  knowledge  whether  the  certificate  had 
been  made.  It  could  not  have  been  done  without  her  know'et'se. 
She  was  upon  the  witness  stand.  A  single  question  by  her  coinse' 
would  have  developed  the  violation  of  the  law,  if  it  in  fact  existed,  ^nd 
it  seems  to  us  more  reasonable  to  hold  that  she  should  have  so  testified 
that  the  certificate  had  not  been  filed  rather  than  that  we  should  pr:- 
sume,  in  the  absence  of  affirmative  evidence  that  it  had  been  filed,  tliat 
the  defendant  had  been  guilty  of  a  crime  in  illegally  emplo\'ing  the 
plaintiff. 

Aside  from  these  reasons,  we  think  that  the  complaint  and  the  pro- 
ceedings upon  the  trial  compel  the  conclusion  that  the  action  proceeded 
upon  the  basis  that  plaintiff's  employment  was  legal  and  proper,  and 
not  the  reverse  because  of  failure  of  this  certificate.  The  complaint 
in  substance,  and  amongst  other  things,  alleges  an  emplojrment  by 
defendant  of  plaintiff  as  a  laborer  and  helper  working  at  the  machine 
in  question  in  its  mill;  tliat  it  became  charged  with  certain  obliga- 
tions towards  the  plaintiff  as  such  employe,  setting  them  out  in  con- 
siderable detail;  that  it  negligently  and  carelessly  failed  to  dischai^ 
these  various  obligations  and  duties,  and  as  a  result  thereof  the  plain- 
tiff, without  any  fault  or  carelessness  upon  her  part,  was  injured. 
The  complaint  is  an  ordinary  c»ie  in  negligence,  and  there  is  no  sug- 
gestion anywhere  of  any  increased  or  different  liability  upon  the  pan 
of  defendant  than  that  which  would  arise  in  an  ordinary  case  between 
employer  and  employed.  It  suggests  a  proper  and  legal  contract  by 
which  the  defendant  secured  from  plaintiff  her  services  and  she  se- 
cured from  it  certain  obligations  for  her  safety.  There  is  nothing 
which  outlines  or  brings  to  mind  the  idea  of  an  attempted  relationdiip 
between  the  parties  which  was  in  violation  of  the  statute  and  which 
could  not  be  the  subject  of  a  legal  contract,  as,  of  course,  there  could 
not  be  a  legal  hiring  if  the  certificate  were  wanting. 

And,  likewise,  in  the  proceedings  of  the  trial,  we  discover  nothing 
which  adequately  suggests  the  present  theory  of  the  plaintiff's  coun- 
sel. In  all  of  the  discussion  which  took  place  at  the  close  of  plaintiff's 
case  and  upon  the  motion  for  a  nonsuit,  we  find  only  one  sugges- 
tion by  plaintiff's  counsel  which  could  be  im^ned  to  relate  to  this 
subject.  He  made  one  request  to  go  to  the  jury  upon  the  questicm 
"whether  the  employment  by  the  defendant  of  a  child  under  sixteen 
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years  of  age  was  such  an  employment  under  the  facts  as  shown  in 
this  case  as  to  render  the  defendant  liable."  We  think  this,  however, 
comes  far  from  properly  presenting  the  view  now  urged  upon  our 
attention.  If  counsel  had  been  relying  upon  the  labor  law  as  con- 
strued by  the  Lehmaier  Case,  we  feel  quite  confident  that  such  theory 
would  have  been  adequately  and  fully  impressed  upon  the  attention 
of  the  trial  court  by  some  request  or  argument  which  would  now  ap- 
pear in  the  record  before  us.  Therefore,  as  already  intimated,  we 
come  to  the  conclusion  that  the  action  was  brought  and  tried  upon 
the  theory  that  plaintiff  had  been  properly  employed  by  defendant, 
and  that  her  rights  in  this  action  were  not  to  be  decided  and  gauged 
by  the  rules  which  would  govern  if  defendant  had  placed  her  at 
work  in  violation  of  the  statute  and  without  the  proper  authority  and 
certificate.  For  all  these  reasons,  we  think  that  the  judgment  must  be 
affirmed. 

Judgment  affiraied,  with  costs.    All  concur. 


OBANB  CO.  T.  SMYTHB  et  at 

(Sopreme  Ooort,  Appellate  Division,  Fourth  Departmoit    ICay  8,  1901) 

1.  Mbcharics'  Luns— Barkbuftot  or  ConTBAcroBs— Riohts  or  Matkbial- 

IIEK. 

Voluntary  bankruptcy  proceedings  on  the  part  of  building  contractors 
prior  to  Hen  being  flled  for  material  furnisbed  to  them  and  used  in  the 
building  does  not  affect  the  right  of  materialmen  to  thereafter  file  and 
enforce  their  lien. 

Appeal  from  Special  Term,  Monroe  County. 

Action  by  the  Crane  Company  against  Frederick  J.  Smythe,  as 
trustee  in  bankruptcy  of  Whitmore  &  Whitmore,  bankrupts,  and  oth- 
ers. From  a  judgment  dismissing  the  complaint  (86  N.  Y.  Supp.  711), 
plaintiff  appeals.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Curtis  Fitzsimons,  for  appellant 
Thomas  Raines,  for  respondents. 

HISCOCK,  J.  This  appeal  involves  the  question  of  priority  be- 
tween a  trustee  in  voluntary  bankruptcy  and  a  creditor  under  a  me- 
chanic's lien  filed  after  the  adjudication  in  bankruptcy  for  material 
furnished  to  the  bankrupts  prior  thereto.  We  think  that  the  learned 
trial  justice  was  wrong  in  holding,  as  he  did,  that  the  adjudication  in 
bankruptcy  cut  off  the  right  of  the  materialman  to  file  and  enforce 
its  lien.  The  defendant  Pneumatic  Signal  Company,  being  the  owner 
of  certain  premises,  made  a  contract  with  the  defendants  McDonell 
&  Dumond  to  perform  labor  and  furnish  material  for  a  building  being 
erected  by  said  owner.  The  latter  firm  made  a  contract  with  the 
bankrupts,  Whitmore  &  Whitmore,  by  which  the  latter,  as  subcon- 
tractors, agreed  to  furnish  labor  and  material  required  in  the  perform- 
ance of  the  first  contract,  and  plaintiff  furnished   said   last-named 
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persons,  being  such  subcontractors,  material  necessary  to  enable  them 
to  carrj'  out  their  contract.  It  furnished,  with  the  knowledge  and 
consent  of  the  owner  and  contractor,  materials  to  the  amount  and 
value  of  $3,124.06,  which  were  actually  used  in  the  building,  and 
were  not  paid  for.  Upon  April  20,  1903,  Whitmore  &  Whitmore, 
ui>on  their  voluntary  petition,  were  adjudged  bankrupts,  and  the 
defendant  Smj-the  appointed  their  trustee.  Upon  April  24,  1903, 
and  within  due  time  as  prescribed  by  statute,  plaintiff  filed  a  notice  of 
mechanic's  lien  in  the  proper  form  in  the  proper  county,  and  served 
notice  thereof  as  required.  The  original  contractors  and  the  bank- 
rupts as  subcontractors  had  in  all  respects  complied  with  their  con- 
tracts, so  that  there  was  due  and  owing  from  the  owner  to  McDonell 
&  Dumond,  and  from  McDonell  &  Dumond  to  the  bankrupts  or 
their  trustee,  prior  to  the  commencement  of  this  actic»i,  a  sum  in 
excess  of  the  amount  of  plaintiff's  lien.  No  other  persons  filed  liens 
against  said  property. 

The  underlying  question  in  this  case  is  whether  a  materialman  who 
furnishes  to  a  contractor  materials  used  in  the  construction  of  a 
building  acquires  thereby  and  therefor  an  inchoate  interest  or  lien 
which  is  superior  to,  and  not  cut  off  by,  a  general  assignment  for  the 
benefit  of  creditors,  or  voluntary  bankruptcy  proceedings,  occurring 
after  the  materials  were  furnished,  but  before  the  notice  of  lien  has  been 
filed.  Counsel  for  appellant  urges  that  this  appeal  may  be  decided  in  fa- 
vor of  plaintiff  upon  another  theory.  He  says  that,  although  plaintiff 
furnished  its  materials  to  the  bankrupts  as  subcontractors,  they  went 
into  the  property  owned  by  the  defendant  signal  company,  and  under 
the  mechanic's  lien  law  plaintiff  has  a  claim  upon  that  property  for 
the  value  of  its  material ;  that  said  owner  has  not  transferred  its  prop- 
erty, and  that  its  only  obligation  and  indebtedness  is  with  and  to  the 
original  contractors,  McDonell  &  Dumond,  who  also  have  not  in  any- 
way transferred  or  assigned  their  claim  for  the  balance  due;  that 
the  only  people  who  have  made  any  transfer  are  the  subcontractors, 
Whitmore  &  Whitmore,  who,  if  they  have  done  anything,  have 
transferred  their  claim  against  the  original  contractors,  with  whan 
their  contract  is;  that  neither  the  bankrupts  nor  their  trustee  have 
any  claim  against  the  signal  company,  owner  of  the  prc^erty,  for 
the  balance  still  unpaid  upon  the  contract,  and  therefore  the  plaintiff 
may  enforce  its  claim  against  the  property  unembarrassed  by  the  bank- 
ruptcy proceedings.  We  regard  the  main  question  first  above  out- 
lined to  be  authoritatively  decided  by  the  Court  of  Appeals  in  the  case 
of  Kane  Co.  v.  Kinney,  174  N.  Y.  69,  66  N.  E.  619.  In  that  case  the 
plaintiff  furnished  materials  which  were  used  in  the  construction  of 
a  building  between  February  9th  and  March  7th.  It  filed  its  lien 
on  March  8th  at  9  o'clock.  On  March  7th  the  general  contractor,  to 
whom  the  materials  were  furnished,  executed  and  delivered  a  general 
assignment  of  all  of  his  property  for  the  benefit  of  creditors,  and  it 
was  filed  in  the  clerk's  office  March  8th  at  10  minutes  past  9  o'clock. 
While  the  assignment  was  executed  prior  to  the  filing  of  the  notice 
of  lien,  it  was  not  filed  until  10  minutes  later.  The  learned  judge, 
who  wrote  the  unanimous  opinicm  of  the  court,  however,  expressly 
disregarded  the   subsequent  filing  of  the  general  assignment,  and 
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the  court  proceeded  to  a  discussion  and  decision  of  the  case  fairly  and 
broadly  upon  the  theory  that  the  notice  of  lien  was  not  filed  until  after 
the  assignment  Assuming,  therefore,  for  the  moment,  so  far  as  the 
question  before  us  is  concerned,  that  voluntary  proceedings  in  bank- 
ruptcy would  have  the  same  effect  as  a  general  assignment  for  the 
benefit  of '  creditors,  and  that  a  trustee  in  bankruptcy  would  occupy 
the  same  position  as  a  general  assignee,  we  have  before  us  precisely 
the  same  question  which  was  considered  by  the  Court  of  Appeals  in 
the  Kane  Case.  After  a  full  and  interesting  discussion,  it  was  held 
that  "the  filing  of  the  notice  of  lien  is  the  statutory  method  prescribed 
by  which  the  party  entitled  thereto  perfects  his  inchoate  right  to  that 
interest"  which  he  acquires  under  the  mechanic's  lien  law  by  furnish- 
ing material  or  performing  labor  in  the  improvement  of  real  property. 
It  was  further  said : 

"A  certain  time  Is  allowed  In  wblch  the  Hen  may  be  asserted  or  lost  Dur- 
ing that  time  there  Is  a  preferential  statutory  right  In  the  nature  of  an  un- 
perfected  equitable  lien  in  favor  of  the  laborer,  mechanic,  materialman,  or 
subcontractor.  And,  when  a  notice  of  lien  Is  filed,  that  right  is  perfected. 
But  until  the  ninety  days  allowed  by  the  statute  within  which  the  Hen  may 
be  filed  have  elapsed,  the  right  cannot  be  defeated  by  the  voluntary  act  of  the 
party  against  whom  it  might  be  asserted,  such  as  a  general  assignment  for 
the  benefit  of  creditors." 

And,  finally,  it  was  held  that  the  inchoate  right  acquired  by  plain- 
tiff in  that  case  when  it  furnished  its  material  or  labor,  when  perfected 
by  filing  its  notice  of  lien  subsequent  to  the  general  assignment  of  the 
contractor,  was  superior  to  the  general  assignment,  or  any  rights 
acquired  by  the  assignee  or  the  creditors  thereunder.  The  learned 
counsel  for  the  respondent  has  with  much  industry  stated  many  rea- 
sons why,  and  cited  many  cases  alleged  to  hold  that,  this  should  not 
be  so.  It  hardly  seems  beneficial  to  review  all  of  these.  If  the  rea- 
sons and  authorities  stated  and  cited  by  him  do  not  legitimately  lead 
to  a  different  conclusion  than  that  adopted  in  the  case  referred  to 
by  us,  they  do  not  require  consideration.  If  they  do  so  lead  to  a 
different  conclusion,  then  they  must  be  regarded  as  modified  or  over- 
ruled by  the  latest  declaration  of  the  law  upon  this  subject  by  tlie 
Court  of  Appeals. 

We  do  not  agree  with  the  counsel  in  the  argument  remaining  open 
to  him  that  the  voluntary  proceedings  by  the  bankrupts  in  this  case 
were  broader  and  more  effective  as  against  the  rights  of  the  material- 
man than  was  the  general  assignment  in  the  Kane  Case,  or  that  the 
trustee  occupies  any  different  or  higher  position  than  did  the  general 
assignee.  We  do  not  think  that  it  was  the  intention  of  the  provisions 
of  the  bankruptcy  act  in  a  case  like  this  to  invest  the  trustee  in  bank- 
ruptcy with  any  greater  or  broader  rights  than  the  bankrupt  himself 
held,  or  to  affect  any  lien,  inchoate  or  otherwise,  which  was  effective 
against  the  bankrupts.  In  re  Emslie  et  al.,  4  Am.  Bankr.  Rep.  126, 
102  Fed.  291,  42  C.  C.  A.  350;  In  re  Kerby-Dennis  Co.,  2  Am.  Bankr. 
Rep.  402,  95  Fed.  116,  36  C.  C.  A.  677.  It  is  safe  to  assert  that  the 
terms  of  the  bankruptcy  act  stating  and  determining  the  interests  of 
the  bankrupt  with  which  a  trustee  becomes  vested  are  not  any  broader 
than  were  the  terms  of  the  general  assignment  involved  in  the  Kane 
Case.    And,  just  as  in  that  case,  it  was  held  that  the  general  assignee 
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would  take  his  assignor's  interest  subject  to  the  inchoate  lien  of  the 
materialman ;  so  we  think  that  in  this  case  the  bankruptcy  act  must  be 
construed  as  not  intending  to  free  property  in  the  hands  of  the  trustee 
from  any  valid  lien  which  existed  upon  and  against  it  while  in  tbe 
hands  of  the  bankrupt 

We  are  not  able,  for  the  purposes  of  the  question  here  involved,  to 
detect  the  slightest  real  difference  in  favor  of  a  voluntary  bankrupt 
and  his  trustee  as  against  a  general  assignee  for  the  benefit  of  cred- 
itors and  his  assignor,  or  to  see  how  the  trustee  stands  in  any  stronger 
position  as  against  the  lienor  than  would  the  general  assignee.  More- 
over, in  the  case  of  Matter  of  Smith  &  Ryan,  decided  by  Judge 
Thomas  in  the  Eastern  District  of  New  York,  and  not  reported,  bat 
referred  to  in  Re  Huston,  7  Am.  Bankr.  Rep.  92,  the  same  condusioiis 
were  reached  as  against  a  trustee  in  bankruptcy  as  were  arrived  at 
in  the  case  of  the  general  assignee.  And  again,  in  Matter  of  Roeber, 
9  Am.  Bankr.  Rep.  303,  121  Fed.  449,  57  C.  C.  A.  565,  the  Circuit 
Court,  in  holding  that  the  rights  of  materiahnen  were  cut  off  by 
bankruptcy  proceedings  instituted  after  the  materials  were  furnished, 
but  before  the  lien  was  filed,  based  its  decision  upon  the  authority  of 
Armstrong  v.  Borden's  Condensed  Milk  Co.,  65  App.  Div.  503,  72  X. 
Y.  Supp.  1014,  and  Kane  v.  Kinney,  68  App.  Div.  163,  74  N.  Y.  Supp. 
260,  and  which  cases  involved  the  rights  of  general  assignees.  There 
was  no  suggestion  in  the  Roeber  Case  that  the  proceecSngs  in  bank- 
ruptcy gave  any  greater  rights  than  a  general  assignment,  or  that  a 
trustee  in  bankruptcy  was  any  different  from  a  general  assignee  with 
respect  to  the  questions  here  being  discussed.  Both  of  the  cases  thus 
relied  upon  having  been  reversed,  the  Roeber  decision  and  opinion 
suggest  no  reason  for  distinguishing  this  case  from  the  one  to  which 
we  have  already  referred  as  binding  authority. 

It  is  urged  that  such  a  decision  as  this  will  impair  the  rights  ct 
general  creditors,  and  will  be  in  violaticMi  of  the  spirit  and  general 
object  of  the  bankruptcy  act,  which  seeks  equality  amongst  all  creditors. 
It  may  be  answered  to  this  that  this  state  has  by  legislation  of  long 
standing  indicated  an  intention  to  especially  safeguard  the  rights  of 
those  who  furnish  labor  and  material  towards  the  construction  of  a 
building,  and  we  believe  that  this  legislation  should  be  interpreted  in 
a  .spirit  of  liberality  towards  those  for  whose  protection  it  was  intendei 
Furthermore,  we  may  add  that  in  balancing  up  the  equities  which  may 
be  involved  in  this  decision  we  do  not  think  that  there  would  be  any 
especial  balance  in  favor  of  a  determination  which  would  turn  over 
to  a  trustee  in  bankruptcy  for  the  benefit  of  general  creditors  specific 
property  which  had  been  created  by  the  labor  and  materialman,  and 
to  the  value  of  which  the  general  creditors  had  contributed  nothinf. 
These  views  lead  us  to  the  decision  that  the  judgment  appealed  from 
should  be  reversed,  and  a  new  trial  granted. 

Judgment  reversed,  and  new  trijd  granted,  with  costs  to  appellant 
to  abide  event    All  concur. 
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HOEHN  T.  LAUTZ. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    May  8,  1904.) 

1.  Bbbvakt'b  iNjmiES— Emfi^txss'  Liabixitt  Act— Noticb— TntK  of  Sebv- 

INO. 

Under  the  employers'  liability  act  (Laws  1902,  p.  1749,  c.  600),  section 
2  of  which  provides  that  no  action  shall  be  maintained  under  the  act  unless 
notice  of  Injury  is  given  to  the  employer  within  120  days  after  the  occur- 
rence of  the  accident,  but  that,  in  case  of  death  of  the  employfi  without 
having  given  notice,  his  executor  may  give  such  notice  within  60  days, 
where  the  employ^  dies,  a  notice  given  by  the  administrator  within  UO 
days  from  the  accident,  though  after  60  days  from  the  appointment  of 
the  administrator,  is  given  in  time. 

2.  BAUE— NeGLIOENCB— FSEKDOM  ISOM   CoRTBIBTITOBT   NeOLIOENCE. 

In  order  to  maintain  an  action  under  the  employers'  liability  act  (Ijaws 
1902,  p.  1748,  c  600),  giving  an  action  to  an  employe  injured,  while  himself 
in  the  ezerclBe  of  dne  care,  by  reason  of  any  defect  in  the  ways,  works, 
and  machinery  of  the  employer,  or  by  reason  of  the  negligence  of  a  serv- 
ant acting  as  superintendent,  it  is  necessary  to  show  negligence  on  the  part 
of  the  employer,  and  the  absence  of  contributory  n^llgence  on  the  part 
of  the  Bwrant  injured. 

8.  Same— Neguoence— Defect  in  Affuancxb— Evidence. 

In  an  action  for  servant's  injuries,  evidence  held  insufficient  to  show 
that  there  was  any  defect  in  the  appliance  (an  apparatus  for  cleansing  a 
drum  by  water,  heated  with  steam)  which  caused  the  accident 

4.   BAIOS — COHTBIBUTOBT   NEOLIOENCE — EVIDENCE. 

In  an  action  for  servant's  Injuries,  evidence  held  to  show  that  the  cause 
of  the  accident  was  the  carelessness  of  the  servant  in  turning  too  much 
steam  into  a  drum  which  he  was  cleansing,  and  the  head  of  which  was 
blown  off. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Theresa  Hoehn,  as  administratrix  of  Anton  Hoehn,  de- 
ceased, against  Fred  C.  M.  Lautz.  From  a  judgment  of  nonsuit,  and 
from  an  order  denying  a  new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Hamilton  Ward,  Jr.,  for  appellant. 
Love  &  Quackenbush,  for  respondent. 

WILLIAMS,  J.  The  judgment  and  order  should  be  afHrmed,  with 
costs. 

The  action  was  brought  under  the  employers'  liability  act  (chapter 
6oo,  p.  1748,  Laws  1902)  to  recover  damages  for  the  death  of  the 
plaintiff's  intestate,  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant.  The  accident  causing  the  death  occurred  January  27, 
1903.  The  administratrix  was  appointed  February  6,  1903.  The 
notice,  under  section  2  of  the  employers'  liability  act,  was  given  May 
14,  1903,  which  was  108  da^s  after  the  death,  and  98  days  after  the 
appointment  of  the  administratrix.  Section  2,  above  referred  to,  pro- 
vides : 

"Sec.  2.  No  action  for  recovery  of  compensation  for  injury  or  death  under 
this  act  shall  be  maintained  unless  notice  of  the  time,  place  and  cause  of  the 
injury,  is  given  to  the  employer  within  one  hundred  and  twenty  days  •  ♦  • 
after  the  occurrence  of  the  accident  causing  the  injury  or  death.    •    •    • 
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If  from  physical  or  mental  Incapacity,  It  la  lmix>88lble  for  ttae  person  Injured 
to  give  notice  within  the  time  proTlded  In  this  section,  be  may  give  the  same 
within  ten  days  after  such  Incapacity  Is  removed.  In  case  of  bis  death  witb- 
ont  having  given  such  notice,  his  execntor  or  administrator  may  give  sucb 
notice  within  sixty  days  after  his  appointment,"  etc. 

The  notice  in  this  case  was  served  within  120  days  after  the  accident, 
but  not  within  60  days  after  apprantment  of  the  administratrix.  Was 
it  served  in  due  time,  so  as  to  give  the  plaintiff  the  benefit  of  the  pro- 
visions of  the  act?  We  think  it  was.  It  seems  to  us  the  real  inten- 
tion of  the  statute  was  to  give  120  days  in  all  cases  to  serve  the  notice, 
and  to  give  time  beyond  that  in  cases  of  incompetency  or  death,  if 
additional  time  was  necessary — 10  days  after  the  incapacity  was  re- 
moved, or  60  dajrs  after  the  appointment  of  the  administrator.  We 
do  not  think  the  intention  in  either  case  was  to  shorten  the  120  days 
in  which  the  notice  might  be  given.  We  see  no  reason  to  hold  so 
strict  a  rule  against  a  plaintiff  in  an  action  under  tihe  statute.  The 
question  seems  not  to  have  been  passed  upon  by  the  courts.  The  non- 
suit cannot,  therefore,  be  sustained  upon  the  ground  that  no  suificient 
notice  was  given  under  the  act  in  question.  The  plaintiff  was  entitled 
to  such  benefits  as  were  provided  under  the  statute,  but,  in  order  to 
maintain  the  action,  it  was  necessary  for  her  to  give  evidence  tending 
to  show  negligence  on  the  part  of  the  defendant,  and  the  absence  of 
contributory  negligence  on  the  part  of  her  intestate,  under  the  pro- 
visions of  me  act  m  question. 

Section  i  of  the  act  provides : 

"Where  •  •  •  personal  Injury  is  caused  to  an  employee,  who  Is  himself 
in  the  exercise  of  due  care  and  diligence:  ***(!)  By  reason  of  any  de- 
fect In  the  condition  of  the  ways,  works  or  machinery  connected  with  or  used 
in  the  business  of  the  employer.  *  *  *  (2)  By  reason  of  the  negligence  of 
any  person  in  the  service  of  the  employer  [being  or  acting  as  superintendent 
etc.]  The  employee,  or  in  case  the  injury  results  in  death,  the  execntor  or  ad- 
ministrator of  the  deceased  employee  •  •  •  shall  have  the  same  rights 
of  compensation  and  remedies  against  the  employer  as  if  the  employee  Iiad 
not  been  an  employee  of,  nor  in  the  service  of  the  employer,  nor  engaged  in 
bis  work." 

It  was  claimed  by  the  plaintiff  that  the  death  of  her  intestate  re- 
sulted from  the  negligence  of  the  defendant,  or  its  employes  for  whose 
negligence  he  was  responsible,  with  reference  to  defects  in  the  con- 
dition of  his  ways,  works,  and  machinery,  and  their  failure  to  in- 
struct the  intestate  as  to  the  dangers  to  be  apprehended  from  the  use 
of  the  appliances  which  resulted  in  the  accident  and  death.  The  facts 
appearing  from  the  record  are  briefly  as  follows:  The  de'fendams 
business  was,  in  part,  the  manufacture  and  sale  of  commercial  glycerin. 
This  glycerin  was  put  in  iron  tanks  or  drums  for  shipment,  each  ca- 
pable of  holding  about  1,100  pounds.  The  tanks  or  drums  were  orig- 
inally used  for  chemically  pure  glycerin  manufactured  and  sold  by 
others.  After  the  tanks  or  drums  had  been  once  used  tor  chemically 
pure  glycerin  they  were  no  longer  fit  for  that  use,  but  were  fit  for 
ccxnmercial  glycerin,  provided  they  were  properly  cleansed.  The  de- 
fendant purchased  these  drums  from  the  dealers  in  chemically  pure 
glycerin,  and,  before  filling  them  with  his  own  glycerin,  caused 
them  to  be  cleansed,  and  the  plaintiff's  intestate  was  employed  to  do 
this  work.    He  had  been  engaged  in  doing  this  work  for  five  or  six 
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years  before  his  death.  He  had  the  entire  charge  of  the  drums  from 
tlie  time  they  were  received  at  the  defendant's  factory  until  the 
cleansing  was  done.  The  manner  of  cleansing  and  the  -means  used 
were  as  follows :  They  were  taken  to  defendant's  cellar,  and  put  upon 
a  rack,  which  was  on  rollers,  so  that  the  drums  might  be  easily  ro- 
tated from  side  to  side.  A  piece  of  ordinary  hose  was  connected  with 
the  city  water  system,  and  inserted  in  the  bung  of  the  drum,  and  the 
drum  filled  half  full  of  water  in  this  way.  The  bunghole  was  two  inches 
in  diameter.  Through  this  hole  was  inserted  a  steam  pipe  three- 
quarters  of  an  inch  in  diameter  externally,  and  the  steam  turned  into 
the  water  for  the  purpose  of  heating  it  and  making  the  cleansing 
process  easier.  The  steam  was  taken  from  a  boiler  near  by,  and  was 
turned  into  the  pipe  inserted  in  the  drum  by  means  of  a  valve  or  cock. 
When  the  water  was  sufficiently  heated,  the  steam  was  turned  off,  the 
pipe  removed  from  the  drum,  the  drum  was  rotated  from  side  to  side, 
and  then  turned  so  the  water  would  run  out  of  the  bunghole  upon 
the  cellar  bottom,  and  this  process  had  sometimes  to  be  repeated  in 
order  to  properly  cleanse  the  drum.  While  the  intestate  was  en- 
gaged in  cleansing  one  of  these  drums,  and  the  steam  was  turned  into 
the  same,  one  end  of  the  drum  was  blown  off,  and  the  hot  water  and 
steam  escaped,  and  the  accident  resulted  in  his  death  a  few  hours 
later.  No  one  saw  the  accident,  and  the  immediate  cause  thereof  was 
a  matter  of  inference  from  such  facts  as  were  given  in  evidence 
upon  the  trial.  The  steam,  concededly,  was  the  power  that  caused  the 
blowing  off  of  the  drumhead,  but  precisely  how  this  result  came  about, 
when  nothing  of  the  kind  had  occurred  before  during  all  the  years 
drums  had  been  cleansed  by  this  process,  was  a  matter  of  more  or  less 
uncertainty.  The  intestate  had  control  of  the  steam,  and  could  turn 
on  as  much  or  as  little  as  he  saw  fit.  Apparently  he  turned  on  an 
excessive  amount  on  the  occasion  in  question,  and  that  caused  the 
accident.  There  was  no  defect  in  the  steam  pipe  or  in  the  drum, 
except  that  there  was  some  little  rusting  at  the  rivet  holes  where  the 
head  of  the  drum  was  fastened  in ;  but  there  was  an  iron  hoop  cover- 
ing these  rivet  holes,  and  this  defect  was  not  observable  before  the 
accident  unless  the  hoop  was  removed  for  the  purposes  of  inspection. 
This,  however,  would  not  cause  any  trouble,  unless  considerable  pres- 
sure of  steam  was  put  upon  the  drum,  and  no  such  pressure  was 
necessary  in  the  proper  application  of  the  steam  for  heating  the  water. 
The  drumheads  were  not  expected  to  resist  any  steam  pressure.  The 
steam  was  not  to  aid  in  the  cleansing  of  the  drum.  Hot  water,  and 
not  steam,  was  to  be  used  for  cleansing  purposes.  We  think,  there- 
fore, it  could  not  be  found  by  the  jury  that  there  was  any  defect  in 
the  appliance  used  which  caused  the  accident.  It  was  the  result  of  the 
improper  and  careless  use  of  the  steam,  allowing  an  excessive  amount 
to  go  into  the  drum.  The  intestate  was  responsible  for  this  himself. 
There  was  no  neglect  by  the  defendant  in  this  respect.  The  intestate 
was  familiar  with  the  steam  and  its  use.  He  knew  how  to  allow 
much  or  little  to  go  into  the  drum.  He  had  been  engaged  in  this  same 
work  for  five  or  six  years,  and  had  never  before  failed  to  use  the 
steam  properly  or  safely.  He  made  a  mistake  this  time,  as  the  most 
careful  persons  will  sometimes  do.    There  is  too  much  refinement  in 
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the  claim  made  in  behalf  of  the  plaintiff  that  steam  was  a  dangerous 
element,  and  that  the  intestate  was  ignorant  as  to  its  use  and  the 
dangers  to.be  apprehended  tlierefrom,  and  that  the  defendant  was 
guilty  of  negligence  in  not  instructing  him.  He  was  not  ignorant  of 
the  use  of  steam,  as  he  was  using  it  and  had  been  using  it  for  tliis 
cleansing  purpose  for  five  or  six  years.  He  knew  how  to  use  it,  and, 
if  he  had  used  the  knowledge  he  possessed,  and  had  not  been  careless 
on  this  occasion,  no  accident  or  injury  to  him  would  have  resulted. 
We  think  the  only  permissible  inference  that  could  be  drawn  by  the 
jury  as  to  the  cause  of  the  accident  was  that  it  resulted  from  the 
carelessness  of  the  intestate  in  using  the  steam,  and  that  the  defend- 
ant was  in  no  way  responsible  for  the  accident. 

Upon  these  grounds  the  nonsuit  was  properly  granted,  and  should 
be  upheld.  The  judgment  and  order  should  therefore  be  affirmed, 
with  costs.    All  concur. 


BITRLE7  et  al.  ▼.  MACETZ  et  at 
(Supreme  Court,  Appellate  Dtvlsion,  Fourth  Department    May  S,  1004.) 

1.  AppcaI/— Repobt  of  Retcbees— Evidence  Stbicker  Out— Conbidebatios. 

On  appeal  from  a  Judgment  entered  on  a  report  of  a  referee.  Incompetent 
evidence  admitted  by  the  referee,  bat  subsequently  struck  oat  and  disre- 
garded by  him  In  deciding  the  case,  la  not  to  be  considered  In  disposing 
of  the  appeal 

2.  EviDENot— Accounra. 

In  an  action  to  recover  for  materials  furnished  and  labor  performed, 
where  plalntlfTs  kept  no  cleric,  but  only  a  bookkeeper,  and  an  account 
from  plaintlfrs'  books  was  In  the  handwriting  of  such  bookkeeper,  he  har- 
ing  testified  that  he  made  the  entries  correctly  from  the  Information  given 
him  by  the  workman  who  had  immediate  charge  of  the  job  and  by  plaln- 
tlfTs, and  several  witnesses  who  bad  done  business  with  plaintiffs  having 
testified  that  on  settling  their  accounts  they  always  found  them  to  be  cor- 
rect, settlements  being  made  from  copies  of  the  accounts  aa  ocmtalned  In 
the  books,  the  account  waa  adnoissible  In  evidence. 

S.  AsBxjifPsrr— WoBK  and  MAnsiALft— Evidckcs— StrFnciKNor. 

In  an  action  to  recover  a  balance  remaining  unpaid  for  materials  fur- 
nished and  labor  performed  In  a  plumbing  job,  evidence  fteid  sufficient  to 
sustain  the  referee's  report  for  plaintiffs. 

Appeal  from  Judgment  on  Report,  of  Referee. 

Action  by  Edward  Hurley  and  James  Stygall  against  George  Macey 
and  another,  as  executors  of  Naomi  Van  Bokkelen,  deceased.  From 
a  judgment  for  plaintiffs,  defendants  appeal.    AfHrmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

George  H.  Wheeler  and  Martin  Clark,  for  appellants. 
George  A.  Davis  and  Charles  F.  Taber,  for  respondents. 

WILLI/\MS,  J.  The  judgment  should  be  affirmed,  with  costs. 
The  action  was  brought  to  recover  the  balance  alleged  to  remain  un- 
paid for  materials  furnished  and  labor  performed  in  a  plumbing  job. 
The  action  was  commenced  against  Xaomi  Van  Bokkelen,  for  whom  tlie 
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materials  were  furnished  and  the  labor  performed.  She  died  three 
months  after,  and  the  action  was  continued  against  her  personal  rep- 
resentatives. The  claim  was  for  $7,524.63,  less  payments  amounting 
in  all  to  $4,500,  leaving  a  balance  of  $3,024.63.  This  amount  was 
allowed  in  full  by  the  referee.  The  defendants  denied  everything  al- 
leged by  the  plaintiffs,  and  afiirmatively  alleged  payment.  The  trial 
was  an  effort  by  plaintiffs,  under  the  objections  interposed  by  defend- 
ants, to  make  proof  enough  to  form  a  basis  for  a  report  in  their  favor. 
The  death  of  the  defendants'  testator  rendered  all  evidence  by  the  plain- 
tiffs as  to  personal  transactions  or  communications  with  her  incompe- 
tent under  section  829  of  the  Code  of  Civil  Procedure.  Considerable 
evidence  was  taken  by  the  referee  under  this  objection,  which  he  be- 
lieved to  be  competent  when  he  permitted  it  to  be  given,  but  which  he 
subsequently  struck  out  upon  motion  of  the  defendants,  and  which  was 
disregarded  by  him  in  deciding  the  case,  and  which  we  must  not  con- 
sider upon  this  appeal.  Other  evidence  is  claimed  to  have  been  improp- 
erly received  and  considered.  The  objections  thereto  we  must  pass  up- 
on. The  defendants  gave  no  evidence  as  to  the  amount  they  claimed 
was  really  unpaid  upon  the  plaintiffs'  claim.  They  simply  relied  upon 
their  general  denial,  objected  freely  to  the  evidence  offered  by  the 
plaintiffs,  and  now  rely  upon  such  objections  for  a  reversal  of  the 
judgment.  The  question  really  for  our  determination  is  whether,  by 
competent  evidence,  the  plaintiffs  established  their  r^ht  to  recover 
the  amount  claimed  by  them  and  allowed  by  the  referee. 

The  plaintiffs  were  engaged  in  business  at  Buffalo,  N.  Y.  The 
deceased  lived  and  owned  some  property  at  Niagara,  on  Lake  On- 
tario. The  work,  labor,  and  materials  were  furnished  and  performed 
between  September  28,  1900,  and  October  i,  1901.  There  was  no  con- 
tract for  the  work,  and  no  prices  of  material  or  labor  agreed  upon,  so 
far  as  appears  in  the  case.  There  was  apparently  more  or  less  talk 
between  the  plaintiffs  and  the  deceased,  but  none  of  it  could  be  proved 
tmder  the  objection  founded  on  section  829  of  the  Code.  The  plain- 
tiffs, by  the  witness  Schank,  who  had  the  immediate  charge  of  the 
job  for  them,  proved  in  a  general  way  the  work  and  labor  performed 
and  materials  used  in  the  job,  and  that  the  deceased  was  about,  and 
personally  directed  more  or  less  of  the  work.  There  were  some  men 
whose  time  was  kept  by  Schank  down  on  the  job,  and  by  him  reported 
to  plaintiffs'  place  of  business,  and  there  were  some  men  sent  down  by 
the  plaintiffs  from  their  place  of  business,  and  whose  time  was  kept  by 
plaintiffs  themselves,  and  reported  by  them.  The  time  of  all  these 
men  came  into  the  hands  of  the  booUceeper  of  plaintiffs,  and  was  by 
him  entered  upon  the  books.  All  the  materials  furnished  by  the 
plaintiffs  and  used  upon  the  job  were  reported  to  the  bookkeeper,  and 
were  entered  by  him  upon  the  books.  And  there  was  proof  that  all 
these  items  of  time  and  materials  were  correctly  reported  and  cor- 
rectly entered.  Schank  could  not  remember  the  items  of  time  in  de- 
tail, and  the  plaintiffs  could  not  remember  the  items  of  time  or  ma- 
terials in  detail.  The  timebook  kept  by  Schank  and  reported  to  the 
bookkeeper,  so  far  as  it  related  to  work  on  this  job,  was  put  in  evidence 
for  the  purpose  of  showing  that  the  bookkeeper  entered  the  same  cor- 
rectly upon  plaintiffs'  books.    The  defendants  also  proved  by  cross- 
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examination  of  the  plaintiff  Stygall  that  he  kept  the  time  of  the  meo 
sent  down  from  plaintiffs'  place  of  business  and  who  worked  oo  tHs 
job,  and  upon  this  he  furnished  the  information  to  the  bookkeeper. 
The  plaintiffs  kept  no  clerk,  but  only  a  bookkeeper,  and,  although  be 
was  sometimes  referred  to  as  a  clerk,  his  only  duties  related  to  tte 
keeping  of  the  books,  and  the  account  received  in  evidence  from  plain- 
tiffs' books  was  all  in  his  handwriting,  and  he  testified  that  he  mad: 
the  entries  correctly  from  the  information  given  him  by  Schank  and 
the  plaintiffs.  There  was  evidence  given  in  behalf  of  plaintiffs  by  sev- 
eral witnesses  who  had  done  business  with  the  plaintiffs  that  they  had 
settled  their  accounts,  and  had  always  found  them  to  be  correct  The 
settlements  were  usually  made,  not  from  the  books  themselves,  ba: 
from  statements  of  copies  of  the  accounts  as  contained  in  the  books. 
The  bookkeeper  also  had  had  accounts  with  the  plaintiffs,  who  had 
done  business  for  him  individually,  and  he  had  settled  his  accounts  witb 
them  from  the  books  themselves,  and  had  always  found  the  bocks 
correct  Upon  this  evidence  the  account  with  deceased  relating  to 
the  job  in  question  was  admitted  in  evidence.  This  was  permissible 
under  the  rule  laid  down  in  Vosburgh  v.  Thayer,  12  Johns.  461; 
McGoldrick  v.  Traphagen,  88  N.  Y.  334;  Smith  v.  Smith,  163  N.  Y. 
168,  57  N.  E.  300,  52  L.  R.  A.  545.  In  McGoldrick  v.  Traphagen  it 
appeared  that  the  items  of  work  done  were  first  entered  at  the  time 
upon  a  slate,  generally  by  the  claimant,  who  superintended  the  vmrk, 
and  attended  in  part  to  the  shoeing  himself,  and  made  the  entries, 
save  when  occasionally  absent  These  entries  were  correctly  trans- 
ferred by  his  bookkeeper  nearly  every  day  to  a  daybook,  and  from 
thence  to  the  ledger.  No  prices  were  entered  until  the  diai^es  were 
carried  to  the  ledger.  Then  the  claimant  fixed  the  prices.  General  evi- 
dence was  also  given  that  the  work  was  done  by  the  claimant  and  his 
workmen.  The  ledger  showed  a  credit  for  moneys  paid  by  the  testa- 
tor. There  was  no  contradictory  evidence  as  to  the  correctness  of 
the  amount  or  as  to  the  work  done.  Aside  from  the  bookkeeper  who 
transferred  the  accounts,  the  claimant  kept  no  clerk.  Several  wit- 
nesses testified  that  they  had  settled  their  accounts  with  the  claimant, 
and  found  them  honest  and  correct,  but  they  had  never  seen  the  books. 
They  settled  from  bills  which  were  proved  to  have  been  correctly 
copied  from  the  books.  The  claimant's  bookkeeper  testified  that  he 
settled  his  own  accounts  by  the  books,  and  to  the  best  of  his  knowledge 
the  claimant  kept  honest  books.  And  it  was  held  that  the  ledger  could 
be  regarded  as  a  book  of  original  entries,  and  was  properly  received  in 
evidence,  and  that  the  bookkeeper  was  a  competent  witness  to  prove 
the  correctness  of  the  books,  and  that  the  rule  excluding  books  of  ac- 
count kept  by  a  party  who  keeps  a  clerk  applies  only  where  there  is  an 
employe  who  has  something  to  do  with,  and  who  has  knowledge  gen- 
erally of,  the  business  of  his  employer  as  to  goods  sold  and  work  done, 
so  that  hef  can  testify  on  the  subject.  One  whose  business  is  simply 
to  keep  books  is  not  a  derk  within  its  meaning.  That  case  meets  the 
various  objections  to  the  plaintiffs'  account  against  deceased  given  in 
evidence  in  this  case,  without  further  discussion  by  us. 

The  plaintiffs  gave  proof  also  tending  to  show  that  itemized  state- 
ments of  their  account  against  deceased  were  prepared  from  time  to 
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me  as  the  work  progressed,  and  were  sent  to  her  by  mail,  and  no  ob- 
;ction  was  ever  made  by  her  thereto.  A  letter  was  written  to  her 
Iso  February  5,  1902,  and  sent  by  mail,  stating  that  the  amount 
wing  by  her  was  $3,024.63  (the  amount  for  which  judgment  was  ren- 
ered),  and  asking  for  an  early  settlement.  This  letter  she  made  no 
eply  to.  Concededly  there  had  been  paid  by-  her  on  account  of  the 
ibor  and  materials  furnished  on  the  job  $4,500.  Besides  the  evidence 
.1  ready  referred  to,  one  witness  was  called,  and  gave  evidence  as  to 
lis  opinion  of  the  value  of  the  labor  and  materials  so  furnished,  to  wit, 
57,500  to  $8,000.  He  had  looked  over  most  of  the  job,  but  as  to  a  small 
>art  of  it  he  testified  from  information  as  to  the  same  received  from 
>thers.  Upon  a  motion  to  strike  out  this  evidence  as  based  in  part 
ipon  information,  and  not  wholly  upon  his  own  knowledge  of  the  job, 
:he  referee  did  strike  out  the  evidence  so  far  as  it  was  based  upon  in- 
formation, allowing  it  to  remain  in  the  case  only  so  far  as  the  witness 
testified  from  his  own  personal  knowledge.  Some  other  evidence  was 
given  as  to  the  value  of  portions  of  the  job,  and  upon  all  the  evidence 
so  given  the  referee  made  the  decision  which  was  the  basis  of  the  judg- 
ment appealed  from:  We  think  the  evidence  was  abundantly  suf- 
ficient to  authorize  the  decision,  and  that  the  judgment  should  not  be 
disturbed  upon  the  facts. 

Nor  do  we  think  any  other  errors  were  committed  with  reference  to 
the  admission  or  striking  out  of  evidence  calling  for  a  reversal  of  the 
j  udgment    The  plaintiffs  did  the  work  and  furnished  the  materials  for 
this  job,  and  ought  to  be  paid  any  balance  due  them  therefor.     Upon 
the  trial  they  struggled  against  the  persistent  objections  of  the  defend- 
ants to  make  proof  of  tihe  amount  of  their  claim.    The  defendants, 
into  whose  possession  the  papers  of  the  deceased  must  have  come, 
did  nothing  to  aid  in  the  correct  determination  of  such  balance  due 
the  plaintiffs,  produced  no  papers,  gave  no  evidence  as  to  the  value  of 
the  work  and  materials,  but  relied  solely  upon  their  objections  and  ex- 
ceptions.   We  think,  after  an  extended  examination  of  the  record,  that 
the  evidence  fairly  disclosed  the  balance  owing  the  plaintiffs,  and  that 
there  is  no  good  reason  why  the  judgment  should  be  reversed  and  a 
new  trial  ordered. 

The  judgment  should  therefore  be  affirmed,  with  costs.    All  concur. 


BIAOIilO  v.  NEW  TORK  HERALD  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  29,  1904) 

.   LlBBI/— CONBTBUOnOR  OF  IiANOnAOE — LiBEI.  ON  HOTEL. 

A  pnblieation  to  the  effect  that  a  hotel  kept  by  plaintiff  was  a  resort 
for  questionable  characters,  and  that  one  of  such  characters,  harbored  by 
plaintiff,  probably  committed  a  certain  murder,  referred  to  tbe'property 
of  plaintiff,  and  not  to  plaintiff  himself. 

I,  8aiie—Compi,aint— Special  Damages. 

A  coinnlaint  In  an  aotlon  for  libel  Is  insufficient  for  a  failure  to  allege 
special  damages  when  the  matter  refers  to  a  hotel  kept  by  plaintiff  and 
not  to  plaintiff. 
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Appeal  from  Special  Term,  Westchester  County. 

Action  by  G>nstantino  Maglio  against  the  New  York  Herald  Com- 
pany. From  a  judgment  overruling  a  demurrer  to  the  complaint, 
defendant  appeals.    Reversed. 

The  alleged  libelous  matter  was  a  statement  that  plaintiff's  hotel  was 
a  resort  for  questionable  characters,  and  that  one  of  them,  harbored 
by  plaintiff,  probably  committed  a  certain  murder. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Robert  W.  Candler  (William  Jay  and  Flamen  B.  Candler,  on  the 
brief),  for  appellant. 

Charles  A.  Dryer,  for  respondent 

PER  CURIAM.  The  alleged  libels  for  the  publication  of  which 
this  action  is  brought  do  not  differ  materially  from  those  which  were 
under  consideration  in  Maglio  v.  New  York  Herald  Co.,  83  App.  Div. 
44,  82  N.  Y.  Supp.  509.  It  seems  to  us  that  they  refer  to  the  property 
of  the  plaintiff,  and  not  to  the  plaintiff  individually.  Here,  however, 
there  is  no  allegation  of  special  damage,  and  without  such  an  allega- 
tion, where  the  defamatory  publication  is  a  libel  on  the  place,  and  not 
on  the  plaintiff,  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Kennedy  v.  Press  Publishing  Co.,  41  Hun, 
422.     It  follows  that  the  interlocutory  judgment  should  be  reversed. 

Interlocut<M7  Judgment  reversed,  with  costs,  and  demurrer  Bustained,  with 
costa. 


POWLES  ▼.  HALSTEAD  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    April  29.  1904.) 

1.  Neolioircx— Evidence— Question  fob  Jctt. 

In  an  action  for  injuries  owing  to  a  collision  between  defendants'  trudc 
and  one  plaintiff  was  loading,  the  evidence  held  sufficient  to  reudw  the 
question  of  defendanta'  negligence  ope  for  the  Jury. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Walter  Powles  against  Pearson  Halstead  and  others. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

James  C.  Cropsey,  for  appellant 
John  Ford,  for  respondents. 

HIRSCHBERG,  P.  J.  The  plaintiff  was  injured  in  the  daytime 
while  standing  on  the  pier  of  Mallory  &  Co.,  East  river,  in  the  borough 
of  Manhattan,  behind  a  one-horse  truck  belonging  to  Charles  Burke, 
which  he,  the  plaintiff,  was  assisting  Burke  in  unloading.  There  was 
evidence  tending  to  establish  that  his  injuries  were  occasioned  by 
the  backing  against  his  truck  of  a  large  double  truck  belonging- to  the 
defendants  and  in  charge  of  one  of  their  drivers.    The  collision  was  of 
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such  force  as  to  break  the  shafts  of  the  truck  which  the  plaintiff  was 
inloading,  to  throw  down  the  horse  which  was  harnessed  to  that  truck, 
md  to  crush  the  plaintiff  between  the  truck  and  some  boxes  which  were 
iiled  up  about  three  feet  distant  There  was  evidence  tending  to  estab- 
ish,  further,  that  at  the  time  of  the  collision  the  horse  attached  to  the 
plaintiff's  truck  was  standing  still. 

The  learned  trial  justice  dismissed  the  complaint  at  the  close  of  the 
:ase  on  the  ground  that  there  was  no  evidence  of  defendants'  negligence 
^hich  would  warrant  a  submission  of  the  question  to  the  jury,  saying 
;o  the  plaintiff's  counsel,  "I  think  you  must  show  some  act  on  the  part 
>f  the  driver  that  was  reckless  or  negligent,  or  wanton  or  wrong  in 
iome  way,  and  I  do  not  see  that  you  have  shown  any."  There  being 
;vidence  from  which  the  jury  might  have  reasonably  inferred  that  the 
>laintiff's  horse  was  standing  quietly  at  the  time,  and  that  the  collision 
vas  consequently  the  result  of  an  effort  on  the  part  of  the  defendants' 
Iriver  to  turn  or  back  his  truck  upon  the  dock,  it  was  a  question  of 
fact  whether  that  result  could  not  have  been  accomplished  in  the  exer- 
:ise  of  ordinary  care,  without  the  violent  contact  which  ensued.  No 
:laim  was  made  that  there  was  not  ample  room  for  both  trucks,  or  that 
:he  defendants'  driver  was  prevented  in  any  manner  from  seeing  what 
le  was  doing.  Indeed,  that  driver  presented  his  version  of  the  occur- 
•ence,  and,  assuming  that  the  event  as  he  described  it  was  not  a  physical 
mpossibility,  it  certainly  raised  a  clear  issue  of  fact.  The  plaintiff's 
:ruck  was  standing  east  and  west,  the  horse  facing  westerly,  with  the 
Tuck  backed  towards  the  river  or  easterly  end  of  the  pier.  The  de- 
tendants'  driver  drove  upon  the  dock  from  the  shore  end,  and  when 
le  reached  the  neighborhood  of  the  river  end  he  endeavored  to  turn  his 
lorses  for  the  purpose  of  backing  up  alongside  of  the  other  truck.  He 
;estified : 

"As  I  turned  around,  trying  to  back  to  Mr.  Burke's  tmdi,  backing  up —  As 
:  was  turntDg  around  I  hollered,  'Hey,  there!'  and  the  horse  backed  down, 
ind  bis  truck  got  Into  mine  and  crushed  alongside  of  the  dock,  and  I  stopped 
ny  horse  as  quick  as  I  could.  *  *  *  While  I  was  backing  in,  Burke's  truck 
>acked  up  In  my  way,  and  I  hollered,  'Hey  there!'  as  I  was  swinging  around 
Tying  to  back  in.  His  truck  hit  mine.  The  two  trucks  collided.  Burke's 
ruck  was  standing  Into  the  river,  and  the  horses  standing  to  the  shore,  like. 
The  horse  was  west  and  the  truck  was  east.  That  Is,  the  trudc  was  backed 
ip  and  the  horses  swung  to  one  side,  right  alongside  of  the  dock.  Just  before 
he  accident  my  truck  was  Just  the  same  thing.  ♦  ♦  •  when  I  was  back- 
ng  up,  Mr. .  Burke's  horse  backed  up  and  backed  into  my  truck,  and  the  two 
rucks  come  together.  I  was  lo<^lng  back  all  the  time.  Burke's  horse  was 
itandlng  still  when  I  started  to  back  up.  Up  to  ttiat  time  I  hadn't  stopped 
It  all.  I  was  trying  to  get  In.  I  was  swinging  in  to  get  in  position,  and  Mr. 
Surke's  horse  backed  up." 

It  is  not  very  clear  how,  under  the  circumstances,  tiie  horse  attached 
:o  the  truck  which  the  plaintiff  was  unloading  could  have  backed  that 
:ruck  against  the  defendants'  truck,  but  even  if  the  statement  of  the 
witness  was  such  as  was  calculated,  if  accepted,  to  exculpate  him  from 
:he  blame  and  consequent  liability  with  which  he  would  otherwise  be 
:hargeable,  his  credibility  was  a  matter  for  the  consideration  of  the 
jury.  That  the  case  should  have  been  submitted  to  the  jury  for  de- 
termination has  been  often  decided  in  controversies  involving  somewhat 
similar  conditions.  See  Murphy  v.  Weidmann  Cooperage,  i  App.  Div. 
«7N.Y.S.— «9 
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283,  37  N.  Y.  Supp.  151 ;  Smith  v.  Bailey,  14  App.  Div.  283,  285,  43 
N,  Y.  Supp.  856 ;  Nead  v.  The  Roscoe  Lumber  Company,  54  App.  Div. 
621,  66  N.  Y.  Supp.  419;  Curley  v.  Electric  Vehicle  Co.,  68  App.  Div. 
!8.  74  N.  Y.  Supp.  35 ;  Steinacker  v.  The  Hills  Bros.  Co.  (Sup.)  87 
N.  Y.  Supp.  33 ;  Kettle  v,  Turl,  162  N.  Y.  255,  56  N.  E.  626. 
The  judgment  should  be  reversed. 

Jndsment  reversed,  and  new  trial  granted;   coats  to  abide  tbe  event    All 

concur. 


WALSH  V.  HANAN  et  aL 
(Supreme  Court,  Appellate  Dirislon,  Second  Department    April  29.  1904.) 

1.  ToBTS— Joint  Tobt  Fkabobs— Release  aw  Ohs— Dibchabok  or  Othebb. 

Where  tbe  release  of  a  Joint  tort  feasor  contains  no  reservation  It  op- 
erates to  discharge  bis  Joint  tort  feasors,  but  where  It  expressly  reserves 
the  right  to  pursue  others  than  the  one  released  it  Is  not  a  technical  re- 
lease, but  a  covenant  not  to  sue,  and  the  other  tort  feasors  are  not  dis- 
charged. 

2.  CouBTS— Appelultb  Division— Decisiors  of  Cottbt  of  Appeaia— BJftect. 

Where,  after  a  decision  of  affirmance  by  tbe  Appellate  Division,  based 
solely  on  tbe  construction  of  an  instrument,  the  Ckiurt  of  Appeals  places 
a  difTerent  construction  on  an  instrument  identical  In  legal  effect  the 
Appellate  Division,  on  reargument  of  the  case  in  which  its  declsicoi  was 
rendered,  must  overrule  that  decision. 

On  Reargument.    Judgment  reversed. 
For  former  opinion,  see  66  N.  Y.  Supp.  1066. 
Argued  before  HIRSCHBERG,  C  J.,  and  JENKS.  BARTLETT. 
WOODWARD,  and  HOOKER,  JJ.  ^ 

JENKS,  J.  The  judgment  must  be  reversed,  and  a  new  trial  must 
be  granted.  Mr.  Duncan,  the  owner  of  a  building,  leased  the  shop 
and  the  basement  thereof  to  Messrs.  Hanan,  who  sublet  the  basement 
to  Mr.  Abramson.  The  plaintiff  complained  against  the  Messrs.  Ha- 
nan, in  that  they  negligently  and  unlawfully  failed  to  protect  steps 
which  afforded  access  to  the  basement,  so  that  the  intestate  fell  down 
the  steps  to  his  death.  At  the  close  of  the  whole  case  the  learned 
trial  court  dismissed  the  complaint,  but  not  alone  upon  the  plea  of 
release  hereinafter  referred  to,  and  the  plaintiff  appealed  to  this  court 
We  affirmed  the  judgment,  and  I  wrote  for  the  court.  Brogan  v. 
Hanan,  55  App.  Div.  92,  66  N.  Y.  Supp.  1066. 

The  defendants  pleaded,  inter  alia,  that  the  plaintiff  had  released 
under  seal  Mr.  Duncan,  ttie  owner  of  the  premises,  from  all  liability, 
and  read  the  release  in  evidence.  The  plaintiff  had  reserved  therein 
all  rights  of  action  for  negligently  causing  the  death  of  her  intestate 
against  the  Messrs.  Hanan  as  lessees,  and  against  all  other  person  or 
persons  in  possession  and  control  of  the  premises  at  the  time  of  the 
casualty  and  prior  thereto.  We  held  that  the  defendants  Hanan  well 
pleaded  the  release  in  bar,  because  they  were  joint  tort  feasors  with 
the  owner  of  the  premises.  The  many  authorities  for  that  proposi- 
tion are  cited  in  the  opinion  reported  in  the  55th  Appellate  Di\-ision 
Reports.     But,  since  our  judgment,  the  Court  of  Appeals  has  decided 
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Gilbert  v.  Finch,  173  N.  Y.  455,  66  N.  E.  133,  61  L.  R.  A.  807,  93  Am. 
St.  Rep.  623.  In  uie  opinion  the  court,  commenting  upon  a  release 
■with  a  reservation,  say : 

"Reservatloiia  of  this  character  In  releases  are  not  ancommon,  and  their 
^Tect  has  been  the  subject  of  frequent  adjudication  by  the  courts.  It  is  quite 
true  that  the  courts  of  our  sister  states  have  reached  different  conclusions 
upon  the  question,  and  that  a  sharp  conflict  exists  in  the  courts  of  our  own 
state,  as,  for  instance,  Matthews  v.  Chlcopee  Mfg.  Ck).,  3  Robt  712,  OommerclaJ 
Nat  Bank  r.  Taylor,  64  Hun,  490  [19  N.  Y.  Supp.  633],  on  one  side,  and  Mitch- 
ell y.  Allen,  25  Hun,  543,  Delong  t.  Curtis,  35  Hun,  94,  and  Brogan  t.  Hanan, 
55  App.  Dlv.  92  [60  N.  Y.  Supp.  1066],  upon  the  other  side." 

After  a  long  discussion,  the  opinion  concludes : 

"Where  the  release  contains  no  reservation  it  operates  to  discharge  all  the 
Joint  tort  feasors,  but  where  the  Instrument  expressly  reserves  the  right  to 
pursue  the  others  it  is  not  technically  a  release,  but  a  covenant  not  to  sue, 
and  they  are  not  discharged.  It  follows  that  the  release,  so  called,  did  not 
operate  to  discharge  the  defendants." 

Inasmuch  as  the  clash  of  authorities  seems  to  have  been  stilled  by 
this  decision  of  our  highest  court,  our  former  judgment,  which  was 
based  solely  upon  the  release,  must  be  overruled,  and  under  the  cir- 
cumstances we  think  that  a  new  trial  of  the  issue  is  required.  We  do 
not  intend  to  express  any  opinion  upon  the  merits  of  the  case  aside 
from  the  feature  of  the  general  release,  or  in  any  other  way  to  tram- 
mel the  action  of  the  court  upon  the  new  trial  granted. 

Judgment  reversed,  and  new  trial  granted ;  costs  to  abide  the  event. 
All  concur. 


^z^.  ^^^  V'    ''" 


SLAYBACK  v.  RAYMOND  et  aL' 
(Supreme  Court,  Appellate  Division,  First  Department    April  22, 1904.) 

1.  Equitable  Jubisdiction— Trusts  in  Pebsonaltt— Dblivebt  fob  Specific 

Purpose. 

Where  stock  In  a  corporation  was  delivered  by  a  stockholder  to  an  offl- 
cer  of  the  corporation  under  an  agreement  that  It  was  to  be  transferred 
by  the  officer  to  a  capitalist  to  Induce  him  to  give  the  corporation  finan- 
cial and  other  aid,  the  officer  held  the  stock  in  trust  for  the  purpose  for 
which  it  was  delivered  to  him,  so  that,  on  his  failure  to  so  use  it,  equity 
had  jurisdiction  to  enforce  an  accounting. 

2.  SAifE — Rescission. 

It  appearing  that  the  officer  never  Intended  to  use  the  stock  for  the  pur- 
pose for  which  it  was  delivered  to  him,  equity  also  had  jurisdiction  to 
enforce  a  rescission  of  the  contract  and  redelivery  of  the  stock. 

3.  Pbaud— Limitation  of  Actions. 

A  stockholder  in  a  corporation,  who  was  also  creditor  thereof,  delivered 
stock  to  an  officer  of  the  corporation  under  an  agreement  that  it  was  to 
be  transferred  to  a  certain  capitalist  to  Induce  him  to  render  financial 
assistance  and  uphold  the  credit  of  the  corporation.  The  officer  had, 
at  the  time  the  stock  was  delivered  to  hhn,  no  Intention  of  transferring 
it  as  agreed,  and  did  not  transfer  it  Bold  that,  though  the  credit  of  the 
corporation  was  maintained,  the  transaction  was  fraudulent  as  against 
the  stockholder,  so  that  under  Code  Civ.  Proc.  {  882,  subd.  5,  the  stock- 
holder's right  of  action  was  not  barred  by  limitations  until  six  years  after 
bis  discovery  of  the  facts  constituting  the  fraud. 

4.  Same— DiscovEBT  of  Fbaud— Vigilance. 

A  person  who  has  been  defrauded  owes  no  duty  to  exercise  vigilance  in 
discovering  fraud  and  taking  prompt  steps  to  rescind  the  contract  induced 
thereby. 
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Appeal  from  Special  Term. 

Action  by  John  D.  Slayback  against  Charles  M.  Raynumd  and  an- 
other. From  a  judgment  for  plaintiff  (83  N.  Y.  Supp.  15),  defendants 
appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  T„  and  McIJVUGHLIN,  PAT- 
TERSON, INGRAHAM,  and  HATCH,  JJ. 

Louis  Marshall,  for  appellants. 
Delos  McCurdy,  for  respondent 

HATCH,  J.  The  careful  consideration  which  this  case  recdved 
at  the  hands  of  the  learned  trial  judge,  and  the  full  discussion  which 
was  had  of  the  focts  and  the  law,  has  rendered  our  labor  in  disposing 
of  the  questions  involved  comparatively  easy.  We  do  not  feel  called 
upon  to  again  recite  the  facts,  which  have  been  elaborately  reviewed 
by  the  learned  court  below.  Indeed,  we  should  not  find  it  necessary 
to  give  any  expression  of  our  views  herein,  were  it  not  for  the  earnest 
insistence  of  counsel  for  the  appellants  that  the  court  adopted  errone- 
ous rules  of  law  in  making  disposition  of  the  controversy.  He  ear- 
nestly contends  that  tlie  plaintiff  has  an  adequate  remedy  at  law  in 
the  recovery  of  damages  for  the  wrong  which  he  claims  to  have  been 
done  him,  in  consequence  of  which  the  defendants  are  entitled  to  a 
trial  by  jury  of  the  question  of  fact  which  the  case  presents.  We 
are  unable  to  support  this  contention.  When  the  stock  was  delivered 
by  Slayback  to  Raymond,  it  was  upon  the  distinct  imderstanding  and 
agreement  that  it  was  to  be  delivered  to  Hemphill,  Sr.,  for  the  pur- 
pose of  inducing  him  to  come  to  the  rescue  of  the  Carbon  Steel  Com- 
pany by  sustaining  its  credit  Plaintiff  was  pectmiarily  interested  in 
securing  the  continued  credit  and  solvency  of  the  Carbon  Steel  Com- 
pany, in  order  that  the  securities  which  he  held  of  the  company  might 
remain  valuable,  and  also  that  it  might  be  able  to  discharge  the  in- 
debtedness held  by  the  plaintiff  and  his  wife  against  it  The  stock 
was  delivered  to  Raymcmd' under  such  circumstances  as  brought  the 
latter  into  a  fiduciary  relation  with  the  plaintiff.  In  fact  be  held  the 
stock  in  trust,  for  delivery  to  Hemphill,  having  for  its  object  the  con- 
tinued solvency  of  the  Carbon  Steel  Company  and  the  maintenance 
of  its  credit.  Raymond  had  no  right  or  authority  to  divert  this  stock 
from  such  purpose,  and  when  he  transferred  it  to  his  nephews  and 
nieces,  and  failed  to  make  use  of  it  with  Hemphill  in  securing  the 
credit  of  the  company,  he  was  guilty  of  a  breach  of  trust,  violated 
his  fiduciary  duty,  and  rendered  himself  liable  to  account  for  the 
stock,  its  proceeds  and  earnings.  If  we  substitute  for  the  delivery  of 
stock  by  die  plaintiff  to  Raymond  the  delivery  of  money  for  the  spe- 
cific purpose  for  which  Raymond  was  to  use  the  stock,  we  have  in  all 
essential  respects  the  case  which  was  presented  in  Marvin  v.  Brodcs, 
94  N.  Y.  71.  In  that  case  there  was  a  delivery  of  money  to  be  ex- 
pended for  a  specific  purpose,  and  the  court,  in  holding  that  equity 
acquired  jurisdiction  of  the  subject-matter  and  could  compel  an  ac- 
counting of  the  money  thus  received,  said : 

"But  tiie  Joriadlctlon  of  the  latter  court  over  tnuts  and  tboae  fldnciarr  re- 
latioiw  which  partake  ot  that  character  remains,  and  la  mcli  caaes  the  right 
to  an  accountlnK  seema  well  estabUahed." 
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Here  the  stock  was  delivered  for  a  specific  purpose  agreed  upon 
between  the  parties.  There  would  have  been  no  delivery  of  the  stock 
had  the  declared  purpose  of  its  use  not  been  made  obligatory  upon 
Raymond.  Having  obtained  possession  of  the  stock  under  these  cir- 
cumstances, equity  will  lay  hold  of  the  transaction  and  require  him  to 
account  for  the  manner  in  which  he  has  performed  the  duties  devolved 
upon  him,  and  upon  him  rests  the  burden  of  showing  that  he  has 
discharged  the  trust  reposed  in  him  with  fidelity.  The  doctrine  of 
this  case  has  never  been  disturbed  in  this  state,  and  the  same  rule 
applies  in  an  accounting  for  property  as  for  money  received  under 
such  circumstances.  Schantz  v.  Oalanan,  163  N.  Y.  148,  57  N.  E. 
288 ;  Underbill  v.  Jordan,  72  App.  Div.  71,  76  N.  Y.  Supp.  266.  In 
addition  to  this,  it  appears  that  plaintiff's  remedy  at  law  is  inadequate. 
He  was  not  only  authorized  to  recover  any  damage  which  was  sus- 
tained by  reason  of  the  diversion  of  the  stock,  but,  upon  discovering 
the  fraud  perpetrated  upon  him,  he  became  entitled  to  a  rescission  of 
the  entire  transaction  and  the  return  of  the  stock,  so  far  as  the  stock 
remained  under  the  control  of  Raymond,  or  so  far  as  the  plaintiff  was 
able  to  follow  it  into  the  hands  of  others  than  bona  fide  holders. 
Rescission  of  a  contract  may  be  had  where  a  party  has  been  de- 
frauded in  making  it,  and  the  property  remains  in  a  form  unaffected 
by  accruing  bona  fide  rights,  and  where  change  has  not  been  worked 
in  the  rights  of  third  parties  as  would  render  inequitable  such  re- 
scission so  far  as  it  applied  to  these.  This  rule  has  been  uniformly 
applied  in  the  case  of  agencies  through  which  unfair  and  fraudulent 
dealings  have  been  had.  Erlanger  v.  New  Sombrero  Phosphate  Co., 
L.  R.  3  App.  Cas.  p.  1218. 

It  is  the  right  of  the  plaintiff  to  have  restored  to  him  the  property 
which  has  been  misapplied,  and  to  receive  benefits  therefrom  so  far 
as  the  same  may  be  derived  from  the  present  situation  and  the  rights 
of  innocent  third  parties  will  not  be  prejudiced.  This  entitles  nim 
to  a  return  of  the  stock  for  the  purpose  of  surrendering  it  in  order 
that  an  equivalent  of  shares  may  be  issued  to  him  by  3ie  new  cor- 
poration. This  relief  he  cannot  obtain  in  an  action  at  law,  and  to 
this  relief  the  plaintiff  is  entitled.  Pollock  v.  National  Bank,  7  N.  Y. 
274,  57  Am.  Dec.  520;  Cushman  v.  Thayer  Mfg.  Jewelry  Co.,  76  N. 
Y.  365,  32  Am.  Rep.  315 ;  Bedford  v.  American  Aluminum,  etc.,  Co., 
51  App.  Div.  537,  64  N.  Y.  Supp.  856.  The  same  principle  is  recog- 
nized in  Bosley  v.  N.  M.  Co.,  123  N.  Y.  550,  25  N.  E.  990,  relied  upon 
by  the  appellant  The  fact  that  a  rescission  may  not  be  practicable 
upon  the  rendition  of  a  judgment  does  not  oust  the  court  of  its  equi- 
table jurisdiction.  Having  once  acquired  jurisdiction,  it  may  retain 
it  and  award  a  money  judgment  where  there  would  otherwise  be  a 
failure  of  justice.  Valentine  v.  Richardt,  126  N.  Y.  272,  27  N.  E.  255. 
It  is  made  to  appear  in  the  present  case  that  a  lai^e  proportion  of 
the  stock  which  was  delivered  to  Rajrmond  still  remains  under  the 
latter's  control,  is  capable  of  delivery,  and  when  delivered  can  be  sur- 
rendered for  shares  in  the  new  company.  Upon  both  grounds,  there- 
fore, that  a  fiduciary  relation  creating  a  quasi  trust  existed  which 
entitled  the  plaintiff  to  an  accounting,  and  also  upon  the  right  to  a 
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rescission  of  the  transaction  and  a  return  of  the  stock,  the  plaintiff 
has  shown  right  to  invoke  the  equitable  jurisdiction  of  this  court 

It  is  a  rule  of  law,  firmly  settled,  that,  before  a  judgment  can  be 
reversed  as  against  the  weight  of  evidence,  it  must  appear  that  the 
proof  offered  clearly  preponderates  in' favor  of  a  result  contrary  to  that 
which  was  reached.  Mere  differences  of  opinion  respecting  the  con- 
clusion which  ought  to  be  reached  is  not  sufficient  to  justify  the  re- 
versal of  a  judgment  as  being  against  the  weight  of  evidence.  Al- 
dridge  v.  Aldridge,  I20  N.  Y.  614,  24  N.  E.  1022 ;  Roosa  v.  Smith,  17 
Hun,  138.  In  the  present  case  the  proof  adduced  to  show  fraud  and 
a  breach  of  duty  is  in  many  respects  contradictory.  We  have  care- 
fully read  the  entire  record  and  the  argument  of  counsel  upon  such 
subject.  The  most  that  can  be  said  in  favor  of  the  appellants'  posi- 
tion upon  tliis  branch  of  the  case  is  that  a  finding  in  favor  of  the 
defendants  would  have  had  some  evidence  to  justify  it,  and,  perhaps, 
enough  to  support  it ;  but  it  is  equally  dear  that  the  evidence  is  suffi- 
cient in  support  of  the  conclusions  reached  by  the  learned  trial  court, 
and  therefore  we  would  not  be  justified,  under  well-settled  authority, 
in  reversing  the  judgment  for  this  reason.  Indeed,  after  a  full  and 
complete  examination,  we  are  not  prepared  to  say  that  we  should 
have  reached  a  conclusion  adverse  to  the  views  of  the  trial  court.  On 
the  contrary,  we  think  his  conclusion  finds  ample  support  in  the  testi- 
mony. The  court  below  in  its  opinion  did  not  assume  to  state  all  of 
the  facts  in  favor  of  its  conclusion  which  are  found  in  the  record.  He 
was  not  bound  so  to  do,  and  no  useful  purpose  would  now  be  served 
by  analyzing  the  entire  proof  upon  this  subject  It  is  enough  to 
announce  our  conclusion  thereon. 

It  is  undisputed  that  Raymond  procured  the  delivery  to  himself  of 
these  shares  of  stock,  but  he  acquired  thereby  no  title  to  the  same,  or 
right  to  the  possession,  except  for  a  specific  purpose.  The  purpose 
for  which  they  were  delivered  was  therefore  the  only  matter  in  dispute. 
It  is  established  by  the  findings  of  the  trial  court  that  the  stock  was  di- 
verted by  Raymond  from  the  use  to  which  he  alone  had  I^;al  right  to 
devote  it,  and  such  finding  is  supported  by  the  evidence.  By  such  act 
plaintiff  suffered  damage  in  the  loss  of  his  stock,  and  it  does  not  an- 
swer to  say  that,  notwithstanding  the  stock  was  not  used  for  the  pur- 
pose for  which  it  was  delivered,  the  credit  of  the  company  was  main- 
tained. Raymond  was  interested  in  the  maintenance  of  the  credit  of 
the  company,  and  in  his  position  as  president  he  was  bound  to  do  all 
things  within  his  power  to  do  to  maintain  the  standing  and  credit  of 
the  company  and  discharge  its  obligations,  and  this  he  was  bound  to  do 
quite  irrespective  of  the  delivery  of  the  stock  to  him.  It  was  not  deliv- 
ered to  him  as  a  gift,  but  to  be  used  for  a  specific  purpose,  and  its  dj- 
version  from  such  use  charged  Raymond  with  liability,  without  regard 
to  the  fact  that  the  credit  of  the  company  continued  to  be  maintained. 
The  plaintiff  desired  to  secure  the  active  efforts  of  a  man  of  wealth, 
who  was  possessed  also  of  sound  business  judgment,  and  was  willing 
to  deliver  his  stock  based  upon  the  consideration  that  such  service  would 
thereby  be  secured.  Concededly,  the  stock  was  not  used  for  such  pur- 
pose, and,  not  being  so  used,  it  remained  the  property  of  the  plaintiff, 
and  the  fraudulent  diversion  of  it  operated  to  damage  the  plaintiff  to 
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t  extent  of  its  value,  and  this  is  so  even  though  a  use  was  contem- 
ited  which  would  permanently  deprive  the  plaintiff  of  it     His  inter- 
and  ownership,  however,  could  not  be  severed  from  the  stock,  un- 
•  it  was  used  for  the  particular  purpose  for  which  it  was  delivered, 
I  to  that  purpose  concededly  it  was  never  devoted.    Raymond  pro- 
ed  the  delivery  of  the  stock  upon  the  representation  that  it  was  to 
delivered  to  Hemphill  to  induce  him  to  come  to  the  relief  of  the 
pany.    Raymond's  own  statement  shows  that  he  at  no  time  intend- 
o  use  the  stock  for  any  such  purpose ;  consequently  the  representa- 
was  false  to  his  knowledge.     Slayback  was  deceived  thereby, 
:ontinued  to  be  deceived  respecting  the  disposition  which  was  made 
..lie  sto>ck,  and  by  such  act  he  suffered  damage  to  the  extent  of  the 
value  of  the  stock.    This,  within  the  authorities  relied  upon  by  the 
appellants,  furnishes  the  essential  requisites  out  of  which  arises  the 
cause  of  action.    Brackett  v.  Griswold,  112  N.  Y.  454,  20  N.  E.  376; 
Aron  v.  De  Castro  (Sup.)  13  N.  Y.  Supp.  372,  affirmed  131  N.  Y.  648, 
30  N.  E.  491.    The  fraud  which  the  court  has  fpund  was  perpetrated 
upon  the  plaintiff  was  committed  in  1893.    The  action  was  not  begun 
until  1900.    The  six-years  statute  of  limitation  applied,  and  concededly 
it  would  have  run  had  not  other  matters  interposed  to  prevent  it.    The 
case  falls  within  the  provisions  of  subdivision  5  of  section  382  of  the 
Code  of  Civil  Procedure,  which  provides  that,  as  to  a  cause  cognizable 
in  a  court  of  chancery  on  the  31st  day  of  December,  1846,  it  is  not 
barred  by  the  six-years  statute  of  limitations,  and  the  cause  of  ac.ion 
"is  not  deemed  to  have  accrued  until  the  discovery  by  the  plaintiff,  or 
the  person  under  whom  he  claims,  of  the  fact  constituting  the  fraud." 
The  court  found  that  the  plaintiff  first  learned  of  the  fraud  practiced 
upon  him  by  Raymond  about  the  month  of  July  or  August,  1898,  and 
that  in  the  month  of  October,  1899,  he  demanded  of  Raymond  the  re- 
turn to  him  of  the  stock.     Robinson  testified  that  he  had  a  conversa- 
tion with  Raymond  in  1898  or  1899,  and,  after  having  discovered  that 
the  stock  had  not  been  delivered  to  Hemphill,  he  asked  the  defendant 
Raymond  to  return  it  to  the  plaintiff,  which  he  declined  to  do,  and 
that  he  (Robinson)  informed  the  plaintiff  of  the  fact  early  in  1898. 
The  plaintiff  testified  that  he  first  had  information  upon  the  subject  in 
1898,  in  the  spring  of  that  year.     This  testimony  was  undisputed.     So 
far,  therefore,  as  direct  evidence  goes,  it  shows  that  the  statute  of  limita- 
tions within  liie  provisions  of  the  Code,  to  which  we  have  called  atten- 
tion, had  not  run  when  the  action  was  begun.     Such  testimony,  how- 
ever, would  not  avail  to  defeat  the  application  of  the  statute  of  limita- 
tions if  the  plaintiff  ought  to  have  discovered  the  fraud  which  had 
been  perpetrated  upon  him  within  a  time  when  the  six-years  statute 
would  have  run.    The  rule  in  such  a  case,  as  stated  by  Judge  Finch 
in  Higgins  v.  Grouse,  147  N.  Y.  411,  42  N.  E.  6,  is : 

"Did  any  facts  come  to  the  plaintiff's  knowledge  which  fairly  put  him  on 
Inquiry  as  to  the  commission  of  a  fraud,  which  in  the  mind  of  an  ordinary 
man  would  have  awakened  suspicion,  and  which  made  it  the  duty  of  the  plain- 
tur  to  further  InvesUgate?" 

The  appellants  contend  that  the  facts  disclosed  by  this  record  con- 
clusively established  that  the  plaintiff  was  possessed  of  such  knowledge 
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and  occupied  such  a  relation  to  the  corporation  that  he  was  afforded  an 
abundant  opportunity  to  inform  himself  concerning  the  status  of  the 
corporation  and  who  its  stockholders  were ;  that  the  books  were  open 
for  his  inspection,  and  no  obstacle  lay  in  the  way  of  the  fullest  examina- 
tion. Many  items  of  evidence  are  adduced  by  the  appellants  in  favor 
of  this  contention.  The  learned  trial  court,  however,  made  a  complete 
and  exhaustive  examination  of  nearly  all  of  the  items  of  the  testimony 
now  called  to  our  attention,  and  the  conclusion  which  he  reached  after 
such  examination,  we  think,  was  abundantly  justified  by  the  evidence, 
and  sufficient  to  exonerate  the  plaintiff  from  any  imputation  of  Dili- 
gence in  failing  earlier  to  discover  the  fraud.  We  do  not  deem  it 
necessary  to  again  analyze  in  detail  and  make  several  answers  to  this 
claim  of  the  appellants.  While  it  is  true  that  the  learned  trial  court  held 
that  no  negligence  could  be  imputed  which  would  defeat  the  plaintiff  in 
maintaining  the  action,  after  the  discovery  of  the  fraud,  short  of  the 
running  of  the  six-years  statute  of  limitations,  and  in  his  discussion 
Umited  the  time  when  the  plaintiff  might  have  acquired  knowledgre  to 
the  5th  day  of  January,  1904,  which  embraced  the  period  of  six  years 
between  that  date  and  the  commencement  of  the  action,  yet  the  same 
result  flows  from  the  facts  as  they  were  developed  upon  the  trial,  even 
though  the  matter  be  extended  to  August,  1898.  In  applying  this  rule, 
we  are  to  bear  in  mind  that  the  plaintiff  owed  the  defendants  no  duty 
of  active  vigilance  in  discovering  the  fraud  and  taking  prompt  steps 
to  rescind  the  contract.  Baker  v.  Lever,  67  N.  Y.  304,  23  Am.  Rep. 
1 17 ;  Delano  v.  Rice,  23  App.  Div.  327, 48  N.  Y.  Supp.  295.  The  plain- 
tiff had  the  right  to  rely  upon  the  representations  and  to  rest  in  confi- 
dence that  Raymond  would  discharge  the  trust  which  he  had  reposed  in 
him,  and,  as  Uie  credit  of  the  company  continued  to  be  maintained,  he 
was  lulled  into  the  belief  that  the  measures  which  he  had  taken  to  secure 
it  had  been  carried  out  in  the  manner  suggested,  and,  being  without 
suspicion,  he  was  not  called  upon  to  investigate.  What  he  could  have 
discovered  had  his  suspicions  been  aroused  is  not  the  test  It  is  what 
he  ought  to  have  discovered  after  being  lulled  into  security  by  Raymond, 
and  the  apparent  prosperity  of  the  company  which  followed  it  These 
matters,  instead  of  arousing  suspicion  and  prompting  investigation, 
operated  directly  the  reverse,  by  encouraging  a  belief  that  the  tlungs 
which  the  plaintiff  believed  would  secure  the  continued  prosperity  of 
the  company  had  been  carried  out  The  court  has  found  that  the  plain- 
tiff had  no  knowledge  of  the  fraud  perpetrated  upon  him  until  1898. 
The  evidence  justified  the  finding,  and  it  also  justified  the  conclusion 
of  law  reached  by  the  court  that  the  plaintiff  had  standii^  to  maintain 
the  action.  These  conclusions  render  it  unnecessary  to  determine 
whether  laches  can  be  invoked  as  a  defense  for  any  act  or  omission  prior 
to  the  time  when  the  statute  nms.  There  is  much  to  be  said  in  favor 
of  the  rule  that  it  does  not,  and  observations  of  learned  judges  trend 
in  that  direction.  It  is  not  essential  to  the  maintenance  of  this  action 
that  such  rule  be  invoked. 

We  conclude  that  upon  the  facts  and  the  law  the  plaintiff  became 
entitled  to  the  judgment  which  has  been  rendered.-  It  should  therefore 
be  affirmed,  with  costs.    All  concur. 
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INGRAHAM,  J.  I  concur  in  the  affirmance  of  this  judgment,  up- 
>n  the  ground  that  the  relation  between  the  plaintiff  and  the  defendant 
i^ymond  was  in  its  nature  fiduciary,  entitling  the  plaintiff  to  require 
:laymond  to  account  for  the  stock  that  was  placed  in  his  hands  to  carry 
)ut  what  was  understood  to  be  the  common  object  of  the  parties — to 
ehabilitate  the  credit  of  the  corporation  in  which  they  both  were  large- 
y  interested.  The  court  below  has  found  that  Raymond  induced  the 
>laintiff  to  deliver  his  stock  in  the\corporation  in  which  the  parties 
vere  interested,  for  the  purpose  of  procuring  with  that  stock  the  active 
issistance  necessary  to  enable  the  company  to  continue  its  business. 
The  misrepresentations  by  which  the  delivery  of  that  stock  was  in- 
luced  are  not  material  to  enable  the  plaintiff  to  maintain  his  action 
:o  require  Raymond  to  account  for  the  stock  that  he  received  and  which 
vas  to  be  applied  by  him  for  a  particular  purpose.  If  Ra3rmond  in- 
luced  the  plaintiff  to  deliver  the  stock  upon  the  statement  that  a  speci- 
ied  use  of  the  plaintiff's  stock  was  necessary  to  enable  the  corporation 
o  continue  its  business,  and  the  plaintiff  delivered  that  stock  upon 
he  representation  and  understanding  that  it  was  to  be  used  to  secure 
he  active  assistance  of  the  Pittsburgh  parties  in  the  enterprise,  and 
■laymond,  receiving  the  stock  for  that  special  purpose,  appropriated  it 
0  his  own  use,  without  having  used  it  or  being  required  to  use  it  for 
^at  purpose,  diere  would,  I  mink,  be  a. cause  of  action  in  equity  for 
m  accounting,  irrespective  of  the  fact  that  the  original  delivery  of  the 
stock  was  obtained  by  fraud.  If,  after  Raymond  had  received  this 
stock,  he  had  actually  delivered  it  to  those  in  Pittsburgh  with  whom 
le  was  in  communication,  I  do  not  think  this  action  could  be  maintained 
n  the  form  in  which  it  was  brought;  but  as  the  court  found,  upon 
evidence  which  I  think  sustained  the  finding,  that  Raymond  represented 
:o  the  plaintiff  that  in  order  to  induce  those  in  Pittsburgh  to  become 
nterested  in  the  company  it  was  essential  that  the  plaintiff  should  trans- 
fer his  stock  to  them,  and  that  the  plaintiff  intrusted  Raymond  with 
:he  stock  in  question  for  that  purpose,  there  arose  as  between  the 
parties  a  fiduciary  relation  in  regard  to  that  stock,  whereby  Raymond 
jecame  bound  to  treat  the  stock  received  from  the  plaintiff  as  property 
leld  by  him  in  trust,  to  be  used  for  the  purpose  for  which  it  was  deliv- 
ered, and  for  which  the  plaintiff  is  entitled  to  compel  Raymond  to  ac- 
:ount.     Marvin  v.  Brooks,  94  N.  Y.  71. 

This  also  answers  the  claim  of  the  defendants  as  to  the  statute  of 
[imitations,  and  although  I  agree  with  Mr.  Justice  HATCH  that, 
ipon  the  evidence,  a  fmding  that  the  plaintiff  knew  or  should  have 
{nown  o;f  the  fraud  which  induced  him  to  deliver  the  stock  to  Ra3Tnond 
xiore  January,  1894,  would  have  been  without  evidence  to  support  it, 
ny  view  of  the  nature  of  the  action  is  that  it  is  not  controlled  by  sub- 
division 5  of  section  382  of  the  Code  of  Civil  Procedure,  but  that  it 
:omes  under  section  388,  and  the  statute  would  not  run  until  10  years 
had  elapsed  from  the  time  the  cause  of  action  accrued.  I  also  think 
that  the  finding  of  the  referee  is  amply  sustained  by  the  evidence,  and 
that  no  error  was  committed  to  justify  a  reversal  of  the  judgment 
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GENET  T.  WILLOOE. 
(Supreme  Oonrt,  Appellate  Division,  Second  Department    April  29,  1904.) 

1.  Executors— Claixs— Real  Estatk— Ubk  and  Occupatiok— Evidence. 

Where  a  nephew  made  payments  of  rent  fcHr  certain  premises  on  behalf 
of  his  uncle,  who  was  inipecnnious,  and  permitted  such  uncle  to  occupy 
the  property,  while  the  nephew  either  owned  or  controlled  it  as  lessee, 
without  making  any  claim  for  rent  during  the  ancle's  lifetime,  and  first 
demanded  the  same  after  he  had  disagreed  with  his  uncle's  widow,  he 
was  not  entitled  to  recover  for  use  and  occupation. 

2,  SaUX— CUlIlfa— RXRBKNCK— PUNEBAX   BZFEKBES. 

Code  Civ.  Froc.  f  2718,  authorizing  reference  of  certain  claims  against 
a  decedent's  estate,  is  limited  to  claims  which  existed  against  the  intes- 
tate, and  does  not  authorise  a  reference  of  claims  for  funeral  expenses. 

Uirschberg,  P.  3^  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Albert  R.  Genet  against  Virginia  Willock,  as  administra- 
trix, etc.  From  a  judgment  on  a  referee's  report  in  favor  of  plaintiff, 
defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Nathan  P.  Bushnell.  for  appellant 
Cornelius  B.  Palmer,  for  respondent 

JENKS,  J.  An  administratrix  appeals  from  a  judgment  resulting 
from  a  reference  of  a  disputed  claim  under  section  2718  of  the  Code 
of  Civil  Procedure.  The  plaintilf  has  recovered  for  tlie  use  and 
occupancy  of  a  house,  for  funeral  expenses,  and  for  money  advanced 
to  the  testator. 

I  think  that  the  evidence  does  not  warrant  a  recovery  for  the  use 
and  occupation.  As  the  plaintiff  does  not  contend  that  during  the 
lifetime  of  the  testator  he  ever  made  claim  for  rent  his  claim  must 
be  "carefully  scrutinized,  and  admitted  only  upon  very  satisfactory 
proof."  Kearney  v.  McKeon,  85  N.  Y.  136;  Van  Slooten  v.  Wheeler, 
140  N.  Y.  624,  35  N.  E.  583 ;  Porter  v.  Rhoades,  48  App.  Div.  635,  63 
N.  Y.  Supp.  112.  The  plaintiff  must  show  either  that  the  conven- 
tional relation  of  landlord  and  tenant  existed,  or  must  prove  other 
circumstances  sufficient  for  the  law  to  imply  a  contract  Lamb  v. 
Lamb,  146  N.  Y.  317,  41  N.  E.  26;  Collyer  v.  Collyer,  113  N.  Y.  442, 
21  N.  E.  114.  The  plaintiff  was  the  nephew  of  the  testator.  The 
testator  had  leased  from  Mr.  Ripley  a  house  of  nine  rooms,  with  a 
barn  and  outhouses,  situated  upon  4^  acres  of  land  in  a  rural  com- 
munity, for  $60  a  year,  and  it  appears  that  the  plaintiff  had  made 
some  payments  to  Ripley  on  that  rent  Thereafter  the  plaintiff  pur- 
chased the  house,  and  owned  it  for  a  time,  and  also  for  a  subsequent 
time  controlled  it  as  lessee.  After  the  house  passed  from  the  own- 
ership of  Ripley,  the  intestate  and  his  maiden  sister  occupied  it  for^ 
five  years  and  upwards.  The  claim  is  for  the  rental  value  of  those' 
five  years.  It  appears  from  the  evidence  that  the  intestate  was  in 
very  moderate  circumstances.  The  plaintiff  has  not  only  presented 
a  claim  for  the  rent  against  the  estate,  but  has  also  sued  his  aunt  (the 
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administratrix),  contending  that  she  too  is  separately  liable  therefor. 
As  I  have  said,  the  plaintiff  does  not  pretend  that  he  ever  made  any 
claim  upon  either  his  uncle  or  his  aunt  for  any  rent  until  after  the 
death  of  the  intestate,  or  that  the  matter  was  ever  discussed  between 
them.  Although  he  states  that  he  kept  books  of  account,  wherein 
he  charged  every  large  indebtedness  to  him,  save  in  the  instance  of 
his  own  brother's  debt,  he  admits  that  he  never  made  any  charge 
therein  for  this  rent,  although  he  kept  a  memorandum  of  what  it  cost 
him  "to  carry  the  place."  The  plaintiff's  aunt,  the  joint  occupant  of 
this  house,  against  whom  the  plaintiff  now  makes  a  separate  demand 
for  this  rent,  testifies,  without  contradiction,  that  the  plaintiff  never 
at  any  time  said  anything  to  her  about  a  rent  charge,  never  asserted 
any  claim  therefor,  and  never  demanded  any  rent  from  the  intestate 
or  from  her.  The  relationship  and  the  relative  situation  of  the  nephew, 
his  uncle,  and  his  aunt  at  least  afford  a  reason  why  the  nephew 
might  have  permitted  such  occupancy  without  charge  of  rent,  while 
there  is  evidence  of  a  dispute  and  disagreement  between  nephew  and 
aunt  subsequent  to  the  death  of  the  testator,  which  might  be  explana- 
tion of  the  nephew's  change  of  heart  and  for  the  present  presentation 
of  this  claim.  The  fact  that  the  testator  leased  from  Mr.  Ripley 
the  premises  which  the  nephew  subsequently  acquired  is  not  sufficient 
under  the  circumstances  to  establish -that  there  was  a  continuance  of 
that  relation  between  nephew  and  uncle  and  aunt,  especially  in.  view 
of  the  fact  that  the  nephew  had  on  occasions  paid  the  rent  to  Mr. 
Ripley,  apparently  on  account  of  his  relationship.  What  proof,  be- 
yond the  bare  fact  of  this  occupancy,  is  there  that  establishes  that 
the  plaintiff  even  expected  any  rent?  On  the  other  hand,  the  proof 
justifies  the  conclusion  that  both  the  intestate  and  his  sister  fiad  no 
reason  to  suppose  that  they  were  other  than  tenants  by  the  bounty  of 
their  nephew.  In  CoUyer  v.  CoUyer,  supra.  Earl,  J.,  says:  "But  the 
law  will  not  imply  a  contract  contrary  to  the  intention  of  either  of 
the  parties." 

I  think  that  the  judgment  for  the  funeral  expenses  cannot  be  upheld. 
The  reference  is  expressly  made  pursuant  to  section  2718  of  the  Code 
of  Civil  Procedure.  This  statute  is  limited  to  claims  which  existed 
against  the  intestate.  A  claim  for  funeral  expenses  is  not  of  this 
character,  inasmuch  as  it  is  not  strictly  r^;arded  as  a  debt  due  frcmi 
the  intestate,  but  rather  a  charge  against  his  estate.  Patterson  v. 
Patterson,  59  N.  Y.  574,  17  Am.  Rep.  384.  This  charge,  then,  could 
not  be  made  the  subject  of  a  reference,  notwithstanding  the  consent 
of  the  administratrix  and  her  omission  to  object  upon  the  reference. 
Shorter  v.  Mackey,  13  App.  Div.  20,  43  N.  Y.  Supp.  112;  Matter  of 
Van  Slooten  v.  Dodge,  145  N.  Y.  327,  39  N.  E.  950;  Hovey  v.  Hovey, 
46  Hun,  71. 

The  cheques  of  the  plaintiff  and  the  indorsements  thereon,  coupled 
with  the  writings  of  the  intestate,  are,  I  think,  sufficient  to  sustain 
the  findings  of  ttie  indebtedness  of  $27.  But  in  all  other  respects  the 
testimony  is  not  sufficient  to  uphold  the  judgment 

'The  judgment  should  be  reversed. 

Judgment  reversed,  witta  costs,  and  proceedings  remitted  to  tbe  Surrogate's 
Court  for  f urtber  action.    All  concur,  except  Hinchberg,  P.  J.,  who  dissents. 


Digitized  by  LjOOQ  IC 


910  87  NEW  YORK  BCPPLBMBNT  (Sop.   Ct 

•Bd  iU  N*w  Tork  Btata  Beportar 

GU8ACK  ▼.  AIKMAN. 

(Supreme  Court,  A]n>ellate  DlTiRlon,  Second  Department    April  29,  1901) 

1.  Bbokebs— CoMinaaioirB— FAirmx  ov  Baxx. 

Wbere  a  br<A:er,  daly  employed,  procured  a  purchaser  ready  and  willing 
to  buy  tbe  pr<q>wty,  but  the  sale  was  not  consummated  by  reason  of  a 
defect  In  the  vendor's  title,  though  the  purchaser  agreed  to  take  the  prc^ 
erty  as  soon  as  the  defect  was  cured,  the  broker  was  entitled  to  his  com- 
missiona. 

Appeal  from  Municipal  Court,  Borough  of  Brookljm,  First  District 
Action  by  John  H.  Cusack  against  Walter  M.  Ailanan.     From  a 

Municipal  Court  judgment  in  favor  of  defendant,  plaintiff  appeals. 

Reversed. 
Argued  before  HIRSCHBERG.  P.  T..  and  BARTLETT,  JENKS, 

WOODWARD,  .and  HOOKER.  JJ. 

Clarence  B.  Campbell,  for  appellant 
Edo  E.  Mercelis,  for  respondent 

JENKS,  J.  The  action  is  for  brokerage  in  procuring  a  purchaser  for 
the  defendiuit's  real  estate.  The  evidence  establishes  the  employment 
of  the  plaintiff  by  the  defendant  The  plaintiff  procured  a  proposed 
purchaser,  who  examined  the  premises  under  the  guidance  of  the  de- 
fendant, and  thereafter  the  purchaser  and  the  defendant  agreed  upon 
a  sale.  The  purchaser  attended  at  the  time  and  place  named  to  execute 
the  contract,  but  the  defendant  defaulted.  His  explanation  is  that 
he  ascertained  that  his  stable  encroached  four  inches  upon  adjacent 
vacant  iand,  and  that  therefore  he  could  not  sign  the  proposed  contract 
He  testifies  that  he  informed  the  broker  of  the  defect  before  the  day 
appointed  for  the  execution  of  the  contract,  but  after  he  had  agreed 
upon  the  sale.  The  broker  testifies  that  he  first  learned  of  the  defect 
on  the  day  set  for  the  dosing  of  the  contract.  The  purchaser  testifies 
that  she  was  first  informed  of  the  defect  after  she  had  attended  to  exe- 
cute the  contract,  that  she  then  for  the  first  time  so  refused  for  the 
reason  that  the  defendant  could  not  give  a  clear  title,  but  that  she  at  the 
time  of  such  refusal  offered  to  execute  the  contract  if  the  defect  was 
cured.  If  the  sale  fell  through  from  a  defect  in  the  title  of  the  vendor, 
nevertheless  the  broker,  under  the  circumstances,  may  recover  because 
he  has  performed  his  contract*  with  his  principal.  Gilder  v.  Davis, 
137  N.  Y.  506,  33  N.  E.  599.  20  L.  R.  A.  398. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered;  costs 
to  abide  the  event    All  concur. 
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POMERANZ  T.  MARCUS. 

Appeal  of  ROGERS. 

(Snpreme  Ooiirt,  Appellate  DlTlsion,  Second  Department    April  20,  1904.) 

1.  Action— SBTTixiaERT—DiBCORTiinTARCK. 

The  action  of  the  trial  Judge  in  marking  a  cause  "settled,"  at  the  in- 
stance of  plaintiff,  was  equlTalent  to  a  discontinuance  of  the  action. 

2.  Saks— Fbaitd  on  Attobney— Costs. 

Where  an  agreement  between  the  parties  to  a  cause  for  a  settlement 
and  discontinuance  Is  collusive,  for  the  purpose  of  defrauding  defendant's 
attorney  of  his  costs,  a  discontinuance  should  not  be  granted  save  on 
condition  that  defendant's  attorney  be  paid  his  costs. 

Action  by  Israel  Pomeranz  against  Louis  Marcus.  Appeal  by 
Gustavus  A.  Rogers,  the  defendant's  attorney,  from  an  order  denying 
a  motion  by  the  attorney  to  restore  the  cause  to  the  calendar  for  the  pur- 
pose of  determining  his  rights  to  taxable  costs.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Gustavus  A.  Rogers,  in  pro.  per. 

Maxwell  G.  Cohen,  for  plaintiff  and  respondent  Pomeranz. 

WILLARD  BARTLETT,  J.  This  case  was  before  the  Appellate 
Division  in  July  last,  when  the  appeal  was  dismissed  because  the  attor- 
aey  who  claimed  to  be  aggrieved  by  the  order  appealed  from  was  not  the 
appellant.  Pomeranz  v.  Marcus,  86  App.  Div.  321,  83  N.  Y,  Supp. 
711.  The  attorney  has  now  appealed,  and  we  think  that  he  is  entitled 
to  a  reversal  of  the  order,  upon  the  authority  of  the  case  of  National 
Exhibition  Co.  v.  Crane,  167  N.  Y.  505,  60  N.  E.  768.  The  allegation 
in  the  moving  affidavit,  that  the  settlement  between  the  parties  was  col- 
usive,  for  the  purpose  of  defrauding  the  defendant's  attorney  of  his 
:osts,  was  not  denied.  As  was  said  on  the  previous  appeal,  the  action 
>f  the  trial  judge  in  marking  the  case  "settled"  was  equivalent  to  a 
liscontinuance  of  the  action.  In  view  of  the  uncontradicted  allegation 
Jiat  the  settlement  was  collusive  and  fraudulent,  a  discontinuance 
ihould  not  have  been  granted  without  protecting  the  defendant's  attor- 
ley.  We  do  not  question  the  right  of  parties  to  settle  their  cases, 
vhicfa  is  so  strongly  asserted  by  the  learned  trial  judge  in  his  opinion ; 
)ut  under  the  doctrine  of  the  Crane  Case,  above  cited,  this  right  does 
lot  extend  so  far  as  to  compel  the  court  to  carry  the  settlement  of  a 
itigation  into  effect  where  it  is  made  for  the  purpose  of  depriving  an 
tttomey  of  his  costs. 

The  order  appealed  from  should  be  reversed,  and  the  case  restored 
o  the  calendar  at  Trial  Term.  When  it  is  duly  called  for  trial,  if  the 
>arties  show  the  court  that  a  settlement  has  been  effected  without  col- 
usion  for  the  purpose  of  depriving  the  defendant's  attorney  of  his 
osts,  they  will  be  entitled  to  an  order  of  discontinuance.  If,  on  the 
tther  hand,  it  appears  that  the  settlement  was  collusive  and  fraud- 
ilent,  a  discontinuance  may  be  refused,  except  upon  terms  which  will 
irotect  the  attorney  for  the  defendant 

Order  reversed,  with  $10  costs  and  disbursements.    All  concur. 
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FRITSCH  ▼.  NEW  TORK  ft  QUEENS  COUNTY  RT.  CO. 
(Supreme  Court,  Ajipellate  Dtvlsion,  Second  Department    April  29,  1901) 

1.  OoRTBiBtrroBT  NxouoKifCB— PnuoNB  NoN  Sm  Jctib. 

The  Jury  may  And  that  a  boy  7^  yean  of  age  is  not  diargeable  with 
contributory  negligence^ 

2.  Stbeet  Railways— Pebboiib  on  Stbeets— Neougxhck— Bvidkhcb— Abbiuci 

ov  Perdeb. 

In  an  action  against  a  street  railway  company  for  tlie  negligent  killing 
of  a  person  on  the  streets,  evidence  tliat  no  fender  was  on  tlie  pardcnUr 
car  wliicb  caused  the  accident  is  admissible. 

S.  SAIO— NEOUOKRCS— SArEGUABDS   III    COHMOR    USB— FAII.1IBS  TO    StTTFLT. 

Negligence  may  be  predicated  <m  tbe  mnlsslon  of  a  street  railway  to 
provide  its  cars  with  sucli  safeguards  as  a  fender,  where  the  Jury  is  gat- 
isfled  from  the  evidence  that  tbe  injury  would  Iiave  been  prevented  by  tbe 
use  of  such  a  safeguard,  and  they  are  usually  attadied  to  cars  of  similar 
construction  operated  in  similar  localities  generally  throughout  tbe  coun- 
try, and  have  proved  ordinarily  efficacious  for  the  protection  of  pNsons 
on  the  highway. 

4.  Bahe— AcTioRB— Irbtbuctiorb— LncrrATiOR  of  Evidence. 

In  an  action  against  a  street  railway  for  the  negligent  killing  of  a  per- 
son on  the  highway,  where  the  use  of  fenders  on  other  car  lines  in  tbe 
locality  liad  been  proved,  without  objection,  and  the  Judge,  in  response  to 
the  request  of  defendant's  counsel  for  further  instructions,  tc^d  the  Jury. 
in  efTect,  tliat  they  were  to  consider  the  absence  of  a  fender  on  the  car 
which  caused  the  accident  only  in  connection  with  tbe  management  of 
the  car  at  the  time  when  the  accident  occurred,  the  Jury  could  not  have 
been  misled  on  the  subject  of  fenders  so  as  to  predicate  negligence  on 
tbe  street  railway's  omission  to  supply  them  generally. 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  August  G.  Fritsch,  as  administrator  of  George  Fritsch, 
deceased,  against  the  New  York  &  Queens  County  Railway  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.    AJOIirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  TENKS, 
WOODWARD,  and  HOOKER,  JJ. 

George  F.  Hickey  (William  E.  Stewart,  on  the  brief),  for  appellant 
S.  S.  Whitehouse,  for  respondent. 

WILLARD  BARTLETT,  J.  This  is  an  action  to  recover  damages 
for  the  negligent  killing  of  the  plaintiff's  son,  a  boy  7^  years  of  age, 
who  was  run  down  by  one  of  the  defendant's  electric  cars  upon  a  street 
crossing  in  Astoria,  in  the  borough  of  Queens.  There  was  evidence 
from  which  the  jury  could  find  that  the  motorman  ought  to  have  seen 
the  boy  in  season  to  avoid  injuring  him,  and  that  the  motorman,  who 
was  running  his  car  at  a  speed  of  20  miles  an  hour,  was  looking  to  the 
side,  instead  of  to  the  front,  of  the  car  at  the  time  of  the  accident 
The  age  of  the  child  was  such  that  the  jury  were  at  liberty  to  find 
that  he  was  not  chargeable  with  contributory  negligence.  Stone  v. 
Dry  Dock,  etc.,  R.  R.  Co.,  115  N.  Y.  104,  2*1  N.  E.  712. 

it  does  not  appear  that  there  was  any  municipal  ordinance  in  force, 
applicable  to  the  locality  where  this  accident  occurred,  requiring  street 

1 2.  See  Street  Railroads,  vol.  44,  Cent  Dig.  i  28& 
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cars  running  therein  to  be  provided  with  fenders,  and  as  matter  of 
fact  there  was  no  fender  upon  this  car.  The  only  serious  question 
which  arises  on  this  appeal  relates  to  the  reception  of  evidence  tend- 
ing to  show  that  fenders  were  in  common  use  upon  street  cars  in  other 
parts  of  New  York  and  in  other  cities,  and  the  refusal  of  the  learned 
trial  judge  to  charge,  as  requested  by  the  defendant,  that  the  absence 
of  fenders  on  the  cars  of  the  defendant  could  not  be  considered  as 
negligence  or  a  want  of  care  and  prudence.  I  think  there  can  be  no 
doubt  that  it  was  proper  to  admit  evidence  of  the  fact  that  there  was  no 
fender  on  this  particular  car.  Indeed,  this  proof  was  introduced 
without  objection.  In  Oldfield  v.  New  York  &  Harlem  R.  R.  Co.,  14 
N.  Y.  310,  320,  the  plaintiff's  intestate,  a  girl  about  seven  years  of  age, 
was  run  down  and  killed  by  a  car  drawn  by  four  horses  on  a  street 
in  the  city  of  New  York.  Upon  the  trial  evidence  was  received  to 
show  that  there  were  no  guards  in  front  of  the  wheels  of  the  car,  al- 
though nothing  was  said  about  the  absence  of  such  guards  in  the  com- 
plaint, which  merely  charged  that  the  car  was  driven  over  the  child 
carelessly  and  negligently  by  the  servant  of  the  defendants.  Upon  an 
appeal  to  the  Court  of  Appeals  that  tribunal  affirmed  a  judgment  in 
favor  of  the  plaintiff,  notwithstanding  the  admission  of  this  evidence. 
One  of  the  opinions  was  written  by  Comstock,  J.,  who  said  that  in  re- 
spect to  the  proof  of  the  absence  of  g^rds  he  concurred  in  the  observa- 
tions of  Mr.  Justice  Woodruff  in  the  Superior  Court,  who  thought  the 
evidence  admissible  on  the  ground  that  what  would  be  prudent  and 
careful  in  the  management  of  a  well-constructed  car  provided  with 
brakes  and  guards  to  prevent  injury  in  case  of  accident  might  be  im- 
prudent and  careless  in  driving  a  car  not  thus  provided.  In  regard  to 
the  use  of  fenders  on  other  cars  a  witness  for  the  plaintiff  testified, 
without  objection,  that  he  had  seen  them  on  other  cars  in  New  York 
and  Brooklyn  and  Jamaica  for  about  four  years,  and  tliat  these  fenders 
were  in  general  use.  He  was  then  questioned  and  answered  as  fol- 
lows: 

"Q.  Were  they  In  general  twe  on  otber  roads?  (Objected  to  as  Incompetent, 
Irrelevant,  and  Immaterial.  Objection  overruled.  Exception.)  A.  Yes,  sir. 
Q.  Had  you  seen  them  on  street  cars  in  otber  cities?  (Same  objection,  ruling, 
and  exception.)  A.  Yes,  sir.  Q.  What  other  city?  A.  New  York,  Louisville. 
The  Ck)urt:  We  won't  take  Louisville.  Strike  that  out  Q.  In  New  York 
City  and  Brooklyn?    A.  Yes,  sir." 

The  witness  then  went  on  to  testify,  without  objection,  that  he  had 
never  seen  a  fender  on  a  car  in  Queens  county ;  and  that  he  had  ridden 
over  other  roads,  including  the  Brooklyn  Heights,  in  Queens  county — 
the  road  that  goes  from  Brooklyn  to  Jamaica — and  that  they  used 
fenders  on  those  cars,  and  always  had.  Another  witness  for  the  plain- 
tiff, who  had  been  a  motorman  for  10  or  12  years  on  different  lines  in 
different  cities,  testified  that  he  had  observed  the  cars  in  Brooklyn  and 
Queens  county  and  New  York.     He  was  then  asked: 

"During  the  last  ten  years,  tell  us  whether  or  not  fenders  have  l»een  In  gen- 
eral use  on  such' cars.  (Objected  to  as  incompetent,  irrelevant  and  immaterial. 
Objection  overruled.  Exception.)  A.  Yes,  excepting  one  corporation  that 
does  not  use  them,  that  I  know  of.  Q.  New  York  and  Queens  Cotinty?  A. 
Yes,  sir ;  and  Broadway  Road,  New  York.  Q.  Do  you  know  what  the  purpose 
of  these  fenders  is?    (Objected  to  aa  Incompetent,  irrelevant,  and  immaterial. 
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Objection  orermled.  Exceptloa)  A.  Thear  are  to  preyent  aoddeDts  to  pe- 
destrians and  children  and  people;  life  aaven,  to  iw«vent  acddents  to  people. 
Tbey  have  been  In  general  nae  on  the  roads  In  Kings  ooonty  and  in  Kew  lock 
county  for  the  last  ten  yeara^" 

After  the  learned  trial  judge  concluded  his  principal  charge  to  the 
jury,  the  counsel  for  the  defendant  asked  him  to  charge  "that  absence 
of  fenders  on  the  cars  of  the  defendant  cannot  be  considered  as  Dili- 
gence, or  a  want  of  care  or  prudence."  To  this  request  the  court  re- 
sponded as  follows:  "That  I  decline,  because  they  may  consider  the 
equipment  of  the  car,  in  connection  with  the  speed  at  which  it  was  nm- 
ning,  and  all  the  other  things  belonging  to  the  use  of  such  a  car  as 
part  of  the  paraphernalia  and  surroundings  and  equipment  that  go  to 
make  up  the  particular  car  with  which  die  accident  happened."  To 
this  refusal  to  charge  as  requested  and  to  the  modification  the  counsel 
for  the  defendant  duly  excepted. 

It  cannot  be  regarded  as  yet  definitely  settled  by  authority  in  this 
state  to  what  extent  street  railroad  companies  are  obliged,  in  the  absence 
of  statute  or  ordinance  on  the  subject,  to  adopt  safeguards  against  in- 
juring persons  upon  the  highway  likely  to  arise  out  of  their  want  of 
care  in  the  operation  of  their  cars.  Judge  Seymour  D.  Thompson,  in 
his  careful  and  very  complete  treatise  <»i  the  Law  of  Negligence,  says 
that  the  use  of  fenders,  pilots,  or  safety  guards  in  front  of  street  cars 
to  minimize  the  danger  to  pedestrians  who  are  run  against  by  the  cars 
is  a  modem  device,  which  street  railway  companies  have  been  com- 
pelled to  adopt  by  statutes  and  municipal  ordinances.  "At  the  same 
time,"  he  adds,  "diese  appliances  have  not  proved  as  effectual  for  the 
protection  of  pedestrians  as  was  expected,  and  are  still  regarded  by  some 
as  of  doubtful  utility.  While  these  devices  were  in  an  experimental 
stage  it  was  clearly  not  negligence  per  se  for  a  street  railway  company 
to  fail  to  adopt  them,  unless  required  to  do  so  by  statute  or  ordinance." 
2  Thompson  on  Negligence,  §  1393.  The  case  of  Piatt  v.  The  Albany 
Railway,  170  N.  Y.  115,  62  N.  E.  1071,  throws  no  light  on  the  subject, 
because  there  it  appeared  that  there  was  an  ordinance  requiring  the 
use  of  fenders  as  soon  as  an  approved  pattern  had  been  adopted  by  the 
common  council,  and  the  only  ground  on  which  the  defendant  railway 
company  could  be  held  negligent  was  that  they  had  not  acted  speedily 
enough  in  procuring  the  prescribed  pattern  after  the  common  council 
had  acted. 

In  Buente  v.  Pittsburg,  etc.,  Traction  Co.,  2  Pa.  Super.  Ct  183, 
which  was  an  action  against  a  street  railway  company,  decided  in  1896, 
the  superior  court  of  Pennsylvania  said : 

"The  general  mle,  equally  applicable  to  vark  arresters,  pilots,  tenders,  and 
other  devices  intended  to  promote  the  safety  of  p^vons  and  property,  whether 
used  on  steam  or  street  railways,  is  briefly  stated  In  Henderson  v.  Railway 
Company,  144  Pa.  461,  22  Aa  861.  16  L.  R.  A.  289.  27  Am.  St.  Rep.  652.  as 
follows:  'It  Is  the  duty  of  railway  companies  to  adc^t  tite  best  precautions 
against  danger  In  general  use,,  and  which  experience  has  shown  to  be  snperlor 
and  effectual,  and  to  avail  themselves  of  every  sw^  known  safeguard  or  gen- 
erally approved  invention  to  lessen  the  danger.' " 

The  decision  cited  asserts  a  m(M%  stringent  rule  than  was  apfdied 
to  the  defendant  by  the  learned  trial  judge  in  the  case  at  bar.  It 
declares  it  to  be  the  duty  of  railway  companies  to  adopt  the  best 
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precautions  against  danger  in  general  use;  whereas  the  jury  in  the 
present  case  were  instructed  that  the  defendant  was  only  required 
to  use  such  safeguards  as  had  generally  been  adopted  on  similar 
railways.  I  quote  the  language  of  the  charge  on  this  subject  to 
which  no  exception  was  taken : 

"Again,  the  proposition  of  law  obtains  that,  while  a  railroad  company  is 
not  bound  to  adopt  any  untried  appliance,  or  to  use  every  jiosslble  contrivance 
which  the  highest  skill  might  suggest,  yet  it  is  guilty  of  negligence  If  It  falls 
to  use  reasonable  care,  after  reasonable  time  is  afforded  to  do  so,  to  equip  the 
cars  on  its  road  with  safety  appliances  in  general,  practical  use  on  sliQllar 
railways,  provided  such  negligence  causes  the  accident" 

On  the  whole,  I  think  the  correct  view  is,  where  a  jury  is  satis- 
fied from  the  evidence  that  the  injury  would  have  been  prevented  by 
the  use  of  a  safeguard,  such  as  a  fender,  which  is  usually  attached  to 
cars  of  similar  construction,  operated  in  similar  localities  generally 
throughout  the  country,  and  which  has  proved  ordinarily  efficacious 
for  the  protection  of  persons  upon  the  highway,  they  are  entitled  to 
predicate  negligence  upon  the  (»nission  to  provide  the  cars  with  such 
safeguards.  But  it  is  doubtful  whether  the  record  in  this  case  really 
raises  any  question  as  to  the  applicability  of  this  doctrine,  assuming 
it  to  be  sound  in  law.  As  has  already  been  pointed  out,  the  use  of 
fenders  on  other  lines  in  Greater  New  York  and  other  localities  had 
been  proved  without  objection  before  any  exception  was  taken  by 
the  defendant;  and  the  learned  trial  judge,  in  what  he  said  in  response 
to  the  request  of  defendant's  counsel  for  further  instructions  on  the 
subject,  indicated  that  the  jury  were  to  consider  the  absence  of  a 
fender  on  the  particular  car  which  caused  the  accident  only  in  con- 
nection with  the  management  of  the  car  at  the  time  when  the  plain- 
tiff's child  was  killed.  In  my  c^inion,  the  jury  could  not  have  been 
misled  by  any  evidence  or  instruction  in  the  case  on  the  subject  of 
fenders,  and  I  think,  therefore,  that  the  judgment  should  be  affirmed. 

Judgment  and  order  unanimously  affirmed,  with  costs.    All  concur. 

WOODWARD,  J.  (concurring).  I  reach  the  same  conclusion  as 
that  of  Mr.  Justice  BARTLETT,  because  I  am  persuaded  that  the 
record  in  this  case  does  not  raise  the  questions  presented  upon  de- 
fendant's brief  in  reference  to  the  evidence  respecting  the  use  of  a 
fender  upon  the  car  producing  the  injury.  The  rule  was  laid  down  in 
Steinweg  v.  The  Erie  Railway,  43  N.  Y.  123,  217,  3  Am.  Rep.  673,  that 
the  defendant  "was  guilty  of  negligence,  if  it  adopted  not  tihe  most 
approved  modes  of  construction  and  machinery  in  known  use  in  the 
business,  and  the  best  precautions  in  known  practical  use  ior  securing 
safety.  If  there  was  known  and  in  use  any  apparatus  which,  applied 
to  an  engine,  would  enable  it  to  consume  its  own  sparks,  and  thus 
prevent  ^e  emission  of  them  to  the  consequent  igniS<K»  of  cc«nbusti- 
ble  property  in  the  appellant's  charge,  it  was  negligent  if  it  did  not 
avail  itself  of  such  apparatus.  But  it  was  not  bound  to  use  every 
possible  prevention  which  the  highest  scientific  ^11  might  have  sug- 
gested, nor  to  adopt  an  untried  machine  or  mode  of  construction." 
And  this  rule  has  been  recognized  and  applied  in  various  cases  in- 
volving damages  from  sparks  emitted  by  locomotives  and  producing 
8TN.T.S.— 60 
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fires  upon  adjacent  premises.  Babcock  v.  Fitchburg  R.  R-  Co.,  67  Hun, 
469,  471,  22  N.  Y.  Supp.  449,  reversed  upon  another  point,  without 
criticism  of  the  rule,  140  N.  Y.  308,  35  N.  E.  596;  see  dissenting  opin- 
ion by  O'Brien,  J.,  at  pages  318,  319,  140  N.  Y.,  and  page  599,  35  X. 
E.,  and  authorities  there  cited.  It  is  true,  of  course,  that  fenders 
have  been  used  in  some  cities  by  reason  of  ordinances  prescribing 
their  use,  and  it  is  admitted  that  their  use  has  been  disappointing, 
and  that  they  have  not  accomplished  all  that  was  expected  of  them. 
There  is  no  evidence  in  this  case  that  they  have  ever  been  used  as  the 
result  of  practical  experience,  demonstrating  their  greater  safety ;  and 
the  mere  fact  that  they  have  been  in  use  in  New  York  and  Brooklj-n, 
under  the  provisions  of  ordinances,  does  not  warrant  a  jury  in  find- 
ing that  it  was  negligent  for  this  defendant  to  operate  its  cars  upon 
a  suburban  line  without  fenders.  To  make  the  evidence  at  all  relevant 
in  this  action,  it  was  necessary  at  least  to  show  that  a  car  with  a 
fender  was  safer,  and  that  plaintiff's  intestate  would  have  been  less 
liable  to  have  been  injured  had  there  been  a  fender  (Babcock  v.  F.  R. 
R.  Co.,  140  N.  Y.  308,  312,  35  N.  E.  596);  but  no  such  evidence  was 
produced,  and  the  jury  were  permitted  to  consider  the  evidence  upon 
the  theory  that  it  had  some  bearing  upon  the  question  of  defendant's 
negligence.  It  is  entirely  obvious  from  the  evidence  in  this  case  that 
the  question  of  the  presence  or  absence  of  a  fender  was  of  no  possible 
consequence,  unless  it  be  to  permit  the  jury  to  speculate  as  to  the 
relative  injuries  which  might  have  resulted.  The  weight  of  e\'idence 
is  that  the  car  was  running  at  the  rate  of  20  miles  an  hour,  that  the 
plaintiff's  intestate  stepped  upon  the  track  within  a  few  feet  of  the 
car,  and  that  it  struck  him  before  the  speed  had  been  reduced  at  all, 
or  practically  so.  Traveling  at  this  rate,  it  could  make  little  difference 
to  the  boy  whether  there  was  a  fender  or  not  The  fender  had  noth- 
ing to  do  with  the  control  of  the  car.  Its  only  purpose  was  to  mini- 
mize the  results  of  an  accident,  and  whether  the  plaintiff's  intestate 
was  killed  or  merely  injured  had  no  relation  to  the  question  of  de- 
fendant's liability — to  the  question  of  its  negligence.  The  question  at 
issue  is  not  whether  tlie  boy  might  have  been  less  injured,  but  whether 
Hie  defendant  was  negligent  in  the  operation  of  its  car,  and  whether 
the  car  carried  a  fender  or  not  had  no  bearing  whatever  upcm  this 
issue.  If  the  defendant  had  seasonably  objected  to  this  testimony, 
and  preserved*  its  rights  by  an  exception,  or  if  it  had  excepted  to  the 
charge  of  the  learned  trial  justice,  I  should  have  been  disposed  to 
hold  that  there  was  reversible  error  in  this  case.  If  the  fender  was 
designed  for  controlling  the  car — if  it  was  in  the  nature  of  a  brake  or 
emergency  appliance,  intended  to  stop  the  car  upcxi  short  notice — 
and  the  evidence  had  tended  to  show  that  it  was  an  appliance  which 
common  use  had  approved,  and  tliere  had  been  evidence  to  show  that 
with  its  use  the  car  might  have  been  stopped  in  time  to  avert  the  acci- 
dent, it  would  constitute  a  proper  element  in  the  case;  but  to  hold 
that  the  defendant  may  be  charged  with  negligence  for  not  using  an 
appliance  which  is  merely  intended  to  mitigate  the  results  of  an  acci- 
dent, where  there  is  no  evidence  to  show  even  that  this  result  might 
have  been  accomplished,  is  carrying  the  doctrine  of  liability  beyond 
any  point  sanctioned  by  authority.    Under  the  plaintiff's  theory  and 
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evidence  the  boy  would  have  been  hit  by  this  car  whether  equipped 
with  a  fender  or  not.  If  the  car  was  running  at  20  miles  an  hour,  he 
must  inevitably  have  been  seriously  injured,  if  not  killed;  and  the 
extent  of  the  injuries  has  no  bearing  whatever  upon  the  question  of 
the  defendant's  negligence  in  so  operating  the  car  that  it  came  in 
contact  with  the  plaintiff's  intestate.  The  extent  of  the  injuries  de- 
termines the  measure  of  damages  and  the  character  of  action,  but 
not  the  primary  question  of  actionable  negligence.  That  depends  upon 
the  degree  of  care  used  in  the  operation  of  the  car  under  the  circum- 
stances surrounding  the  accident.  The  defendant,  being  liable  for 
the  contact  with  the  boy,  the  absence  of  the  fender,  assuming  that  it 
would  have  lessened  the  injuries,  simply  imposes  a  different  measure 
of  damages  than  that  which  would  have  otherwise  prevailed.  In 
other  words,  I  do  not  think  a  fender  is  such  an  appliance  as  goes  to 
the  question  of  negligence,  but  is  merely  designed  for  the  purpose  of 
lessening  the  liability  in  the  event  of  an  accident,  and  as  such  it  has 
no  place  in  the  case  as  a  foundation  for  the  jury  to  predicate  negli- 
gence in  the  operation  or  construction  of  the  car. 


TARWOOD  V.  TRUSTS  &  GUARANTEE  CO.,  Limited. 

(Supreme  Court,  Appellate  DivlBioD,  Fourth  Department    Ifay  8,  1904.) 

1.  Note— CoNSiDEBATioH. 

In  an  action  on  a  note  It  appeared  that  Bome  days  before  Its  execution 
...         the  maker  sought  shelter  In  a  house  In  which  plaintiff  and  her  brother 
.:         were  living  with  another  family.     There  was  objection  by  the  family  to 
his  admission,  which  was  finally  secured  by  the  Intercession  of  plnintlfC 
and  her  brother.    It  was  the  maker's  belief  that,  had  he  not  been  ad- 
mitted, he  would  have  perished  from  exposure.    His  arms,  hands,  and  feet 
were  frozen,  and  he  was  much  affected  physically  by  his  suffering.    Plaln- 
''^^        tut  attended  to  his  wants,  treating  his  frozen  feet  for  several  days,  and 
'•  otherwise  administering  to  his  comfort  and  recovery.    The  note,  was  exe- 

:■  '       cuted  to  plaintiff  and  her  brother,  each.  In  separate  sums,  for  what  they 
•.t        bad  done  for  the  maker,  and  plaintiff  was  told  by  him  to  keep  the  note 
'.,■>_        until  the  maker's  death,  when  it  would  be  good.    Held,  that  the  note  was 
';' '       supported  by  a  Buf&dent  consideration. 
: ;.     Sake. 

:  ■-■_  Liability  on  a  note  cannot  be  defeated  on  the  ground  that  the  services 

J  '"      constituting  the  consideration  therefor  were  rendered  without  any  express 
.^,; ::      request  or  promise  to  pay  therefor,  where  It  appears  that  the  maker  re- 
',,■■,.       ceived  and  accepted  the  services,  which  were  for  his  beneftt 
'' J ';  Same — Infancy  of  Payees— Effect. 

'•'  i:  Liability  on  a  note  cannot  be  defeated  on  the  ground  that  the  consldera- 

•i-  '^,  tlon  therefor  were  the  services  of  the  Infant  payees,  living  with  another 
•erJ"  family,  who  were  presumably  entitled  to  the  benefit  of  their  services, 
,  U?;'  where  It  appears  that  those  entitled  to  the  services  of  the  Infants,  under 
' .  ^ :  Bucb  contention,  were  present  when  the  note  was  executed,  and  acquiesced 
'^' .  ..-  then  and  afterwards  In  the  payment  directly  to  the  infants  toe  what  they 
le^'-'.,  did. 
t^^.t  •■ 

'  Tj  5?  Appeal  from  Trial  Term,  Oneida  County. 

^jji  Action  by  Jennie  Yarwood  against  the  Trusts  &  Guarantee  Com- 
r^jj^piy.  Limited,  administrator  of  the  estate  of  George  W.  Todd,  de- 
,...:  sed.     From  a  judgment  for  plaintiff  for  $5,150,  and  an  order  deny- 
'.  *■  ''1;  •  a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 
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Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

C.  D.  Kiehel,  for  appellant 

D.  F.  Searle,  for  respondent 

HISCOCK,  J.  This  action  was  brougiit  to  recover  upon  a  note  or 
obligation  claimed  to  have  been  made  and  executed  by  the  deceased, 
payable  in  part  to  the  order  of  the  plaintiff,  who  was  formerly  Jennie 
Crawford,  and  of  which  the  following  is  a  copy : 

"West  SchuylCT,  December  24,  1878. 
'I  promise  to  pay  to  Jennie  Crawford  five  thousand  $  and  George  Crawford 
nve  thonsasd  9  I  give  Jennie  1.00  dollar  for  socks  tonight 

"Gea.  W.    X    Todd." 

Various  defenses  were  urged  upon  the  trial  to  this  claim,  but  the 
same  were  disallowed  by  the  jury,  who  found  in  favor  of  the  plaintiff. 
We  think  that  the  judgment  entered  upon  their  verdict  should  be  af- 
firmed. We  think  that  competent  evidence  was  produced  upon  the 
trial  by  the  testimony  of  various  witnesses  in  relation  to  facts  known 
by  them  and  in  relation  to  declarations  made  by  Todd  which  author- 
ized the  jury  to  find,  amongst  others,  the  following  facts :  The  maker 
of  the  purported  obligation,  George  W.  Todd,  at  and  prior  to  the  date 
of  said  obligation,  while  possessed  of  considerable  property,  was  ap- 
parently in  his  modes  of  life  a  good  deal  of  a  tramp  and  vagabond, 
beii^  without  fixed  home,  and  dirty  and  repulsive  in  his  personal 
habits.  The  plaintiff  and  her  brother,  being  at  the  time  in  question  of 
the  age  of  14  or  i^  years,  were  living  with  some  people  by  the  name  of 
Johnson,  in  Herkimer  county.  Some  days  before  the  date  of  the  in- 
strument Todd  sought  shelter  in  the  Jcrfmson  house,  but  there  was  ob- 
jection to  his  admission,  which  was  finally  secured  by  the  intercession 
of  the  plaintiff  and  her  brother.  If  he  had  not  been  so  admitted,  it  was 
his  belief,  at  least  that  he  would  have  perished  from  exposure.  As 
it  was  his  arms,  hands,  and  feet  were  badly  frozen,  and  he  was  much 
affected  physically  by  his  sufferings.  He  spent  at  the  Johnson  house 
several  days  before  and  after  Christmas,  during  which  time  plaintiff, 
at  least,  attended  to  his  wants,  treating  his  frozen  feet,  and  otherwise 
administering  to  his  comfort  and  recovery.  Upon  the  evening  of  the 
day  mentioned  in  the  paper,  at  his  suggestion,  plaintiff  or  some  other 
member  of  the  family  procured  a  memorandum  bode,  which  was  in 
the  house,  and  in  the  presence  of  plaintiff  and  other  members  of  the 
family  Tcjidd  executed  tfie  paper  in  question  by  affixing  his  mark  there- 
to, his  hands  being  frozen  so  that  he  could  not  write  his  name.  The 
paper  was  executed  to  pay  the  parties  named  for  what  they  had  done 
for  him  as  already  stated,  and  plaintiff  was  told  to  keep  the  paper 
until  his  death  when  it  would  be  good,  etc.  The  paper  was  so  retained 
during  the  years  which  followed  until  Todd's  death,  which  occurred 
April  4,  1903,  in  Canada. 

Upon  these  facts,  which  the  jury  were  thus  entitled  to  find,  we  think 
that  plaintiff  was  and  is  entitled  to  have  judgment  against  defendant 
upon  the  instrument  in  question  as  an  obligation  given  for  a  good  and 
valuable  consideration,  and  payable  at  the  death  of  the  maker.  We 
shall  discuss  some  of  the  principles  involved  in  such  ccmclusion  in  coo- 
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sidering  specifically  some  of  the  arguments  advanced  by  the  learned 
counsel  for  the  appellant  in  opposition  to  such  a  determination.  It  may 
be  stated  at  the  outset  that  no  question  is  made  before  us  in  reference 
to  the  execution  of  the  paper  by  Todd.  That  issue  was  raised  upon  the 
trial,  and  fully  and  explicitly  submitted  to  the  jury,  which  necessarily 
found  in  favor  of  the  plaintiff ;  and  it  is  not  urged  by  the  counsel  for 
the  appellant  that  there  is  anything  in  the  record  before  us  which  would 
justify  us  in  disturbing  this  result.  The  contentions  which  are  most 
vigorously  pressed  upon  our  consideration  by  the  appellant  are,  first, 
that  this  note  or  obligation  was  given  as  the  result  of  mere  gratitude 
upon  the  part  of  Todd,  thus  furnishing  no  valid  or  sufficient  considera- 
tion for  its  enforcement ;  and,  second,  that,  even  if  it  was  given  in  pay 
for  services,  the  same  were  of  such  inconsequential  and  little  value 
that  payment  ought  not  to  be  enforced.  It  may  be  stated  at  once  that, 
as  claimed  by  appellant,  simple  gratitude,  as  a  mere  sentiment  resting 
upon  no  material  basis  in  the  way  of  valuable  benefits  received,  would 
not  be  a  sufficient  consideration  for  the  enforcement  of  the  obligation 
in  suit.  Upon  the  other  hand,  it  is  equally  true  that  the  sufficiency  of 
valuable  services  as  a  legal  and  valid  consideration  for  the  obligation 
in  question  would  not  l«  destroyed  or  impaired  by  the  fact  that  the 
obligor  felt  and  declared  a  sense  of  g^titude  which  amounted  to  an 
appreciation  of  the  services  which  had  been  performed  for  him,  and 
which  was  not  at  all  intended  to  supplant  or  exclude  a  recognition  of 
a  legal  obligation  to  pay  for  the  latter.  We  think  that  a  consideration 
of  all  of  the  evidence  by  the  appellant  drawn  out  upon  this  subject  dis- 
closes that,  while  the  obligor  expressed  himself  as  grateful  for  what 
had  been  done  for  him  by  plaintiff  and  her  brother,  and  a  desire  to 
recognize  their  efforts,  he  still  intended  to  give  his  oblieation  as  a  satis- 
faction of  a  legal  consideration  which  had  been  received  by  him ;  that 
it  was  a  payment,  and  not  a  mere  gratuity,  measured  by  and  resting 
upon  mere  sentiment  This  issue  was  fully  tried  out,  and  by  the  learn- 
ed trial  justice  presiding  was  clearly  and  explicitly  submitted  to  the 
jury.  The  latter  were  told  more  than  once  that  plaintiff  could  not 
have  a  recovery  unless  the  instrument  upon  which  she  claimed  was 
based  upon  a  legal  consideration  in  the  way  of  services  rendered  as  dis- 
tinguished from  being  a  mere  gift  and  expression  of  regard.  We  think 
the  evidence  fairly  warranted  the  conclusion  which  was  reached  under 
these  instructions. 

Taking  the  fact — ^unquestioned  upon  this  appeal — that  the  obligation 
was  executed  by  Todd,  and  that  it  was  given  by  way  of  payment  for 
what  plaintiff  did,  we  feel  constrained  also  to  decide  against  the  second 
proposition,  above  stated,  in  behalf  of  appellant,  that  there  was  no  ade- 
quate consideration.  The  trial  justice  ruled  that  the  burden  rested 
upon  plaintiff  to  show  that  there  was  a  sufficient  consideration  for  the 
note.  It  is  urged  that  the  paper  upon  its  face  so  imported  a  considera- 
tion that,  upon  the  other  hand,  the  burden  rested  upon  defendant  to 
show  that  one  was  lacking.  Camwright  v.  Gray  et  al.,  127  N.  Y.  92, 
2J  N.  E.  835,  12  L.  R.  A.  845,  24  Am.  St.  Rep.  424;  Negotiable  In- 
struments Law  (Laws  1897,  p.  721,  c.  612)  art.  i,  §  6.  If,  however,  we 
should  dispose  of  the  case  upon  the  theory  adopted  by  the  trial  justice, 
we  feel  that  the  consideration  established  by  plaintiff's  evidence  was 
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not  so  inadequate  or  colorable  as  to  permit  us  to  declare  the  note  in- 
valid for  that  reason.  There  is  no  claim  in  the  case  that  it  was  pro- 
cured from  the  deceased  by  fraud  or  undue  influence,  and  therefore 
there  is  no  place  for  the  claim  of  inadequate  consideration  as  bearing 
upon  such  issue.    Earl  v.  Peck,  64  N.  Y.  596,  598. 

The  deceased,  as  judged  by  his  declarations,  felt,  at  the  time  when 
he  signed  the  paper,  that  plaintiff  and  her  brother,  in  addition  to  the 
speciAc  services  performed  b^  them  in  caring  for  his  ailments,  had, 
by  their  influence,  secured  his  admission  to  the  Johnson  house,  and 
saved  him  from  death,  which  would  have  followed  his  repulsion  there- 
from. He  was  a  man  withoCit  any  close  relatives,  or  even  intimate 
friends.  It  would  be  difficult  for  the  court  to  measure  the  pecuniaiy 
value  of  the  benefits  which  he  acknowledged  that  he  had  derived  from 
the  efforts  of  these  young  people.  He  had  the  right  for  himself  to 
measure  and  fix  their  value  and  pay  accordingly.  It  is  well  settled  that 
courts  will  not  overturn  an  obligation  of  this  kind  because  they  may 
think  that  the  promisor  has  paid  too  liberal  a  price  for  what  he  re- 
ceived. It  is  not  necessary  that  the  consideration  of  a  note  shall  be 
equal  in  pecuniary  value  to  the  face  of  the  obligation  given.  If  no 
part  of  the  consideration  was  wanting  at  the  time,  and  no  part  of  it 
subsequently  failed,  although  inadequate  in  amount,  the  note  is  a  valid 
obligation.  A  note  for  $1,000,  given  for  a  horse  confessedly  worth 
but  $100,  cannot  be  successfully  defended  in  whole  or  in  part  on  the 
ground  of  a  want  or  failure  of  consideration.  Payment  of  a  note  given 
for  $5,000  in  consideration  for  services  may  not  be  resisted  because  it 
may  seem  to  us  that  the  price  promised  was  larger  than  the  value  re- 
ceived. It  is  also  to  be  borne  in  mind  in  this  connection  that  the  obli- 
gation was  not  payable  until  the  death  of  the  obligor,  and  that,  allowing 
a  discount  in  its  face  value  at  the  legal  rate  of  interest,  its  cash  vahie 
at  the  time  it  was  delivered  was  less  than  half  of  its  face  amount.  The 
principles  suggested  by  us  in  this  connection  are  fully  sustained  in  Earl 
V.  Peck,  64  N.  Y.  596;  Root  v.  Strang,  yj  Hun,  14,  28  N.  Y.  Supp. 
273 ;  Worth  v.  Case,  42  N,  Y.  362 ;  Hamer  v.  Sidway,  124  N.  Y.  535, 
27  N.  E.  256,  12  L.  R.  A.  463,  21  Am.  St.  Rep.  693 ;  Velie  v.  Titus,  60 
Hun,  405,  15  N.  Y.  Supp.  467. 

It  is  still  further  urged  that  the  services  in  question  were  rendered 
without  any  express  request  therefor,  or  promise  to  pay  for  the  same; 
and  also  that  plaintiff  and  her  brother  were  living  in  the  Johnson  fam- 
ily, and  that  the  head  of  the  family  was  presumably  entitled  to  the 
benefit  of  their  services ;  and  that  for  these  reasons  there  cannot  be  a 
recovery.  According  to  the  evidence  the  deceased  received  and  ac- 
cepted services  which  were  for  his  benefit,  and  this  created  in  that  re- 
spect a  sufficient  obligation  to  pay  therefor.  Without  stopping  to  con- 
sider how  far  it  might  be  a  defense  to  an  obligor  who  had  voluntarily 
given  his  promise  to  an  infant  for  services  received  that  the  latter  be- 
longed to  the  parent,  and  not  to  the  child,  it  is  sufficient  to  state  in 
this  case  that  the  people  who  it  is  claimed  were  entitled  to  plaintiff's 
services  were  present  when  Todd  executed  the  obligation  in  question, 
and  by  their  conduct  then  and  since  have  acquiesced  in  the  payment 
directly  to  the  infants  for  what  they  did.  We  think  that  the  judgment 
and  order  should  be  affirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 
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BBNOIT  T.  NEW  XORK  CENT.  &  H.  R.  B.  CO. 
(Supreme  Court,  Appellate  Division,  Fourtb  Departmait    May  3,  1904) 

1.  Limitations— OoitPUTATiOH  of  Tnn. 

Under  Code,  {{  380,  383,  providing  tbat  an  action  for  injuries  from  neg- 
ligence may  be  commenced  within  three  years  after  the  cause  of  action 
accrued,  the  day  on  which  such  a  cause  accrued  must  be  Included  in 
reckoning  the  period  of  limitation,  notwithstanding  Laws  1894,  p.  910,  c. 
447,  i  27,  providing  that  the  day  from  which  any  specified  number  of  "days, 
weeks  or  months  of  time  is  reckoned"  shall  be  excluded  in  making  tiie 
reckoning. 

2.  Same. 

Under  Code,  {{  380,  383,  jjMWiding  that  an  action  for  injuries  from  neg- 
ligence must  be  commenced  within  three  years  after  the  cause  of  action 
acci-ues,  where  the  last  day  of  the  limitation  period  is  Sunday  it  must  be 
included  in  reckoning  the  period,  notwithstanding  Laws  1894,  p.  910,  c. 
447,  §  27,  referring  to  "a  number  of  days  specified  as  a  period,"  and 
providing  that  Sunday  must  be  excluded  from  the  reckoning  if  it  is  the 
last  day  "of  any  such  period." 

3.  TbIAI, — RfllABKS  OF  COURBKI.. 

In  an  action  against  a  railway  company  for  injuries  from  the  falling 
of  a  depot,  where  counsel,  in  spite  of  exceptions  of  opposing  counsel  and 
admonitions  of  the  court,  repeatedly  referred  to  the  discrimination  by  the 
railroad  against  the  place  where  the  depot  was  located,  which  was  not 
referred  to  in  the  evidence,  such  remarks  are  a  sufficient  ground  for  re- 
versal, though  the  court  instructed  the  jury  to  disregard  them. 

Appeal  from  Special  Term,  Jefferson  County. 

Action  by  Anna  Benoit  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
and  from  an  order  denying  a  new  trial,  defetidant  appeals.     Reversed. 

Argued  before  McLElsNAN,  P.  J.,  and  St'RING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Henry  Purcell,  for  appellant 
V.  K.  Kellogg,  for  respondent 

HISCOCK,  J.  This  action  was  brought  to  recover  damages  for  per- 
sonal injuries  received  by  the  plaintiff  through  the  falling  of  defendant's 
passenger  depot  at  Cape  Vincent,  in  Jefferson  county.  The  building 
collapsed  during  a  severe  windstorm,  and  it  is  claimed  that  defendant 
was  negligent  m  not  maintaining  it  in  a  proper  condition  of  repair, 
strength,  and  safety.  The  action  is  one  of  several  arising  out  of  the 
same  accident.  The  evidence  in  all  of  these  is  substantially  the  same, 
so  far  as  it  relates  to  the  circumstances  leading  up  to  and  surrounding^ 
the  falling  of  the  station,  and  to  defendant's  alleged  negligence.  It  dif- 
fers in  each  case  where  it  seeks  to  explain,  account  for,  and  justify  the 
presence  in  the  station  of  the  person  for  whose  injuries  the  particular 
action  was  brought  In  the  last  case  before  this  court  (Fitzgerald  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  84  App.  Div.  59,  81  N.  Y.  Supp.  1109),  the 
person  injured  went  to  the  station  for  the  purpose  of  meeting  at  an  ad- 
jacent dock  a  relative  who  was  coming  upon  a  boat  not  in  any  manner 
belonging  to,  or  under  the  control  o^  the  defendant  In  the  case  at 
bar,  plaintiff  visited  the  station  for  the  purpose  of  inquiring  about 
the  arrival  of  one  of  defendant's  trains,  by  which  she  expected  a  let- 
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ten  In  addition  to  arguing  the  issue  of  defendant's  negligence,  ap- 
pellant's counsel  urges  that  plaintiff  was  not  in  the  station  under  anj 
such  conditions  as  imposed  upon  his  client  obligations  justifj-ing  a 
recoveryi  We  deem  it  unnecessary  to  examine  these  questions  thus 
presented,  because  our  conclusion  to  adopt  the  views  urged  by  defend- 
ant's counsel  upon  other  points  leads  to  a  decision  not  only  reversing 
the  judgment,  but,  if  correct,  barring  any  future  recovery.  The  one 
of  these  contentions  which  we  shall  first  consider  is  that  plaintiff's  ac- 
tion had  become  barred  by  the  statute  of  limitations  before  it  was  com- 
menced. 

The  accident  occurred  in  the  early  evening  of  September  ii,  1895. 
There  being  no  disabilities,  the  Code  required  plaintiff  to  commence  her 
action  "within  three  years  after  the  cause  of  action  *  *  *  ac- 
crued." Sections  380,  383.  She  did  commence  it  September  12,  1898. 
In  the  year  of  such  commencement,  September  nth  came  upon  Sunday, 
and,  to  sustain  her  claim  that  she  commenced  her  action  seasonably, 
plaintiff  must  maintain  each  of  the  two  propositions,  that,  in  computing 
the  three  years,  the  day  upon  which  the  accident  happened  is  to  be  ex- 
cluded, and  that  Sunday,  as  the  last  day  of  the  third  year,  is  also  to 
be  excluded. 

A  solution  of  these  problems  necessitates  a  consideration  of  the 
statutory  construction  law.  Section  27  of  that  law,  as  amended  b/ 
chapter  447,  p.  910,  Laws  1894,  provides: 

"Sunday  or  any  day  of  tbe  we^  specifically  mentioned  means  a  calendar 
day.  A  number  ot  days  specified  as  a  period  from  a  certain  day  within  wliidi 
or  after  or  before  which  an  act  is  authorized  or  required  to  be  done  meaiu 
such  number  of  calendar  days  exclusive  of  the  calendar  day  from  which  the 
reckoning  is  made.  Sunday  •  •  •  must  be  excluded  from  the  redkonlns 
if  it  is  the  last  day  of  any  such  period,  or  if  it  is  an  Intervening  day  of  any 
such  period  of  two  days.  In  computing  any  specified  number  of  days,  weeks 
or  mouths  from  a  specified  event,  the  day  upon  wtiich  the  event  happened  is 
deemed  the  day  from  which  the  reckoning  is  made.  The  day  from  which  any 
specified  numb»  of  days,  weeks  or  months  of  time  la  reckoned  shall  be  ex- 
cluded in  making  the  reckoning." 

We  feel  that  the  case  of  Aultman  &  Taylor  Co.  v.  Syme,  163  N.  Y. 
54,  57  N.  E.  168,  79  Am.  St.  Rep.  565,  is  a  controlling  authority  adverse 
to  the  successful  maintenance  by  the  plaintiff  of  her  first  proposition. 
That  case  involved  a  consideration  of  the  time  within  which  an  execu- 
tion may  be  issued  upon  a  judgment  without  leave  of  the  court  Sec- 
tion 1375  of  the  Code  provides  that  such  execution  may  be  issued  of 
course  "at  any  time  within  five  years  after  the  entry  of  the  judgment" 
If  the  day  upon  which  was  docketed  the  judgment  involved  in  that 
case  was  to  be  excluded  in  the  computation,  the  execution  had  been 
duly  issued  within  the  time  limited,  and  the  important  question  there- 
fore became  whether  the  day  of  docketing  was  to  be  excluded  from,  or 
included  within,  the  five  years.  The  court,  after  a  careful  considera- 
tion of  the  statutory  provisions  hereinbefore  quoted,  reached  the 
conclusion  that  the  provisions  excluding  the  day  upon  which  any 
event  happened  from  a  computation  of  the  days,  weeks,  or  months 
within  which  an  act  was  to  be  taken  could  not  be  construed  to  include 
or  apply  to  a  period  of  years;  that,  immediately  upon  docketing  the 
judgment,  the  creditor  became  entitled  to  issue  execution;   and  that 
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in  the  absence  of  statutory  provisions  excluding  the  day  of  docket- 
ing from  the  computation  of  tfie  five  years,  it  was  to  be  induded  in  said 
period.  We  see  no  way  in  which  to  distinguish  the  case  at  bar  from 
the  reasoning  and  conclusions  adopted  by  the  Court  of  Appeals  in  the 
Aultman  Case.  Immediately  upon  the  happening  of  the  accident  to  the 
plaintiff,  her  cause  of  action  accrued,  and  she  was  entitled  to  have 
her  summons  issued  and  her  action  commenced.  In  that  respect  her 
rights  became  as  perfect  and  fixed  as  did  the  rights  of  the  judgment 
creditor  to  an  execution  upon  the  docketing  of  his  judgment  The 
same  reasoning  which  held  that  the  exclusion  of  the  day  of  the  hap- 
pening of  an  event  from  the  computation  of  the  statute  of  limitations 
did  not  apply  to  a  period  of  five  years,  within  which  an  execution  might 
be  issued,  also  applies  to  the  period  of  three  years  within  which  plain- 
tiff was  required  to  commence  this  action.  The  opinion  to  which 
we  have  referred  deals  so  elaborately  with  the  construction  of  the  stat- 
ute which  is  here  under  review,  and  with  a  question  which,  to  our 
minds,  is  identical  with  the  one  presented  here,  that  it  seems  neither 
necessary  nor  profitable  to  review  "the  subject  more  at  length,  and  we 
content  ourselves  with  stating  the  results  reached  by  the  Court  of  Ap- 
peals. 

If,  however,  it  were  possible  for  us  to  have  misconstrued  the  decision 
in  the  Aultman  Case,  and  to  have  fallen  into  error  in  our  conclusions 
upon  the  first  proposition  above  outlined,  we  still  think  it  must  be  held 
that  Sunday  could  not  be  excluded  from  the  computation  of  the  period 
of  three  years,  and  that  for  that  reason  plaintiff  was  late  in  commencing 
her  action.  It  is  the  undoubted  rule  tliat,  in  the  absence  of  some  stat- 
utory provision,  Sunday,  as  a  last  day,  cannot  be  excluded  in  the  com- 
putation of  a  period  of  limitations,  and  the  doing  of  an  act  postponed 
until  the  following  day.  Dorsey  v.  Pike,  46  Hun,  112.  It  therefore  be- 
comes important  to  ascertain  whether  there  is  anything  in  the  statute 
which  in  the  case  before  us  permitted  the  exclusion  of  Sunday,  being 
the  last  day  of  the  period  within  which  plaintiff  might  serve  her  sum- 
mons. We  do  not  think  there  is  any  such  provision.  The  clause  of 
the  statute  upon  that  point  says  that  "Sunday  *  *  *  must  be  ex- 
cluded from  the  reckoning  if  it  is  the  last  day  of  any  such  period." 
The  words  "such  period"  refer  to  the  preceding  sentence  in  the  statute, 
which  relates  to  "a  number  of  days  specified  as  a  period  from  a  certain 
day  within  which  or  after  or  before  which  an  act  is  authorized  or  re- 
quired to  be  done."  The  simple  reading  of  the  statute,  therefore, 
makes  it  quite  plain  that  Sunday,  being  the  last  day  of  the  period,  is 
to  be  excluded  only  when  it  is  the  last  day  in  a  period  of  days,  and  that 
this  provision  docs  not  apply  where  it  is  the  last  day  in  a  period  of 
years.  This  construction  is  amply  sustained  by  the  principles  under- 
lying the  construction  adopted  in  the  Aultman  Case  with  reference  to 
the  other  clauses  of  the  statute.  We  think  such  construction  is  also 
fortified  by  a  reference  to  the  statutory  provisions  which  were  repealed 
and  supplanted  by  the  statutory  construction  law.  Section  788  of  the 
Code,  which  has  thus  been  repealed,  provided : 

"The  time  within  which  an  act  In  an  action  or  si)eclal  proceeding  •  •  • 
Is  required  by  law  to  be  done  must  be  computed  by  excluding  the  first  and  In 
eluding  the  last  day.  *  *  *  U  the  last  day  Is  Sunday  or  a  public  holiday 
it  moat  be  exclnded." 
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Assuming  that  such  section  covered  the  commencement  of  an  action, 
as  "an  act  in  an  action  or  special  proce;;ding,"  it  made  the  exc'us:on 
of  Sunday  independent  of  the  fact  that  it  was  the  last  day  in  a  period 
composed  of  days,  months,  or  years.  It  was  to  be  excluded  when 
it  was  the  last  day  of  any  period  whatever.  It  therefore  is  significant 
that  the  present  statute,  being  enacted  with  reference  to  the  same  gen- 
eral subject  formerly  covered  by  this  section  of  the  Code,  limits  the 
occasions  under  which  Sunday,  as  the  last  day,  may  be  excluded,  and 
confines  such  exclusion  to  periods  composed  only  of  days,  and  does  not 
permit  it  where  a'period  is  involved  extending  into  years.  Nor  is  it 
difficult  to  find  a  sufficient  and  valid  reason  for  this  distinction  be- 
tween periods  of  days  and  of  years.  Where  a  party  is  given  only 
a  few  days  within  which  to  perform  an  act,  it  is  reasonable  enough 
that  his  time  should  not  be  shortened  by  the  occurrence  of  Sunday  as 
the  last  day.  But  where  a  party  has  twenty  or  ten  or  six  or  three  years 
within  which  to  commence  an  action,  and  chooses  to  delay  such  com- 
mencement, it  does  not  seem  necessary  to  give  him  still  further  indul- 
gence by  making  allowance  for  Sunday  when  it  is  the  last  day. 

We  therefore  reach  the  conclusion  that  plaintiff  is  not  entitled  to 
have  excluded  the  day  upon  which  her  cause  of  action  accrued,  and, 
that  having  happened  upon  September  ii,  1895,  her  time  within  which 
to  commence  this  action  expired  September  10,  1898 ;  also  that,  if  the 
day  of  the  happening  of  the  accident  was  to  be  excluded,  Sunday,  Sepn 
tember  11,  i&r)8,  was  not  to  be  excluded,  and  plaintiflF  lost  her  right  of 
action  by  delaying  the  service  of  her  summons  until  the  following  day. 

We  also  feel  compelled  to  hold  that  the  juds^ment  appealed  frcm 
should  be  reversed  because  the  counsel  for  the  plaintiff,  in  summing  up 
his  case,  traveled  outside  of  the  evidence,  and  made  various  statements 
not  founded  thereon,  and  of  which  the  only  purpose  and  result  coukl 
have  been  to  improperly  excite  the  prejudices  of  the  jury. 

In  substance,  the  following  took  place  during  the  summing  up  by 
plaintiff's  counsel : 

"By  Mr.  Purcell :  I  except  to  the  lanjoiage  of  connsel  In  stating  that  the 
defendant  has  largely  arrogated  to  Itself  the  public  utility  at  Cape  Vincent. 
By  the  Court :  There  la  no  evidence  of  that  fact,  gentlemen  of  the  jury,  and 
tbe  remarks  are  evidently  inadvertent  and  have  no  application  to  this  case, 
and  yon  sbonid  disregard  them." 

Further  on  in  the  summing  up  by  plaintiff's  counsel,  Mr.  Purcell 
stated : 

"To  the  remarlc  of  counsel  that  defendant  failed  to  repair  this  bnildlng  be- 
cause they  desired  to  obtain  dividends  so  that  they  could  spend  countless  mil- 
lions at  Newport,  I  want  an  exception  to.  By  the  Gonrt :  I  tliink  I  must  say 
to  the  Jury  that  these  matters  are  all  outside  of  this  case,  and  tliat  counsel 
should  not  allude  to  such  matters.  They  do  not  belong  to  the  consideration 
of  the  case  at  all,  and  you  should  exclude  it  from  your  mind.  PlalntilTa 
Counsel:  I  don't  know  that  I  can  suggest  to  yon  tbe  reason  wliy  tlUs  de- 
fendant didn't  repair  this  building  aa  it  ought  to  have,  onlesa  it  was  by  a 
pinching  policy,  so  that  it  could  fill  its  coffers  with  the  money  it  ought  to  have 
spent  on  this  building.  If  there  is  any  distinction  between  that  other  remarlc 
and  this  one,  it  is  too  subtle  for  me  to  appreciate.  By  Mr.  P|ircell:  I  take 
a  further  exception  to  the  remarks  of  the  counseL" 

Further  on  in  the  summing  up  by  plaintifTs  counsel,  he  said : 
"Ton  will  remember  how  the  railroad  formerly  made  Cape  Vincent  its  prin- 
cipal point,  and  you  know  how  its  blighting  breath  was  blown  upon  it,  and 
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It  waa  direrted  elsewhere.  It  Is  a  matter  of  common,  open,  notorious  history. 
By  Mr.  Purcell :  I  except  to  the  remarks  of  the  counsel.  I  can't  do  any  more. 
Your  honor  has  done  what  you  could.  By  the  Court:  You  can  take  an  ex- 
ception to  the  remark.  I  again  caution  counsel  that  he  is  endangering  Ills 
client's  c-ase  by  unnecessary  and  irrelevant  allusions.  I  say  that  clients  have 
a  right  to  demand  of  their  counsel  carefulness  along  this  line.  The  rules  gov- 
erning the  conduct  of  trials  and  the  summing  up  of  counsel  are  very  well  un- 
derstood. Counsel  should  discuss  the  evidence  In  this  case.  There  can  be  no 
pretense  that  there  is  any  evidence  on  those  questions.  By  Plaintiff's  Coun- 
sel :    No." 

We  appreciate  that  a  zealous  counsel,  in  summing  up  his  client's 
cause,  and  speaking  earnestly  and  extemporaneously,  may  sometimes 
inadvertently  make  statements  and  draw  inferences  of  fact  which  are 
not  strictly  and  hterally  within  the  lines  of  the  evidence,  and  that 
when  this  has  occurred,  and  court  and  counsel  have  united  in  cor- 
recting the  misstatements,  and  in  remedying  any  possible  damage 
which  they  may  have  caused  to  the  opposing  litigant,  an  appellate 
court  should  not  be  eager  to  reverse  a  judgment.  It  is,  however,  too 
well  settled  to  require  argument  or  citation  that  where  counsel,  with 
apparent  design  and  persistence,  makes  inflammatory  and  damaging 
statements  of  facts  not  found  in  the  evidence,  and  calculated  to  excite 
the  passions  of  the  jury,  it  is  the  duty  of  an  appellate  court,  upon  re- 
view, to  set  aside  a  verdict  obtained  under  such  circumstances.  Such 
reversal  will  not  be  withheld  even  though  the  trial  judge  has  cor- 
rected the  misstatements  and  directed  the  jury  not  to  consider  the 
same.  Williams  v.  B.  E.  R.  R.  Co.,  126  N.  Y.  96,  26  N.  E.  1048; 
Halpem  v.  Nassau  Electric  R.  R.  Co.,  16  App.  Div.  90,  45  N.  Y.  Supp. 
134;  Stewart  v.  Met.  St.  R.  R.  Co.,  72  App.  Div.  459,  76  N.  Y.  Supp. 
540.  In  the  case  before  us  plaintiff's  counsel  seems  to  have  been 
misled  by  his  zeal  into  disregarding  the  admonitions  of  the  court,  and 
into  making  statements  with  reference  to  the  defendant  which  were 
so  plainly  aimed  at  the  prejudices  of  the  jury  that  we  cannot  safely 
assume  them  to  have  been  without  effect,  even  though  corrected  by 
the  trial  justice.  The  counsel  for  the  plaintiff  has,  at  best,  an  advan- 
tage with  the  jury,  through  the  rule  which  allows  him  to  address  them 
last.  Justice  and  the  ordinary  conduct  of  the  trial  require  that  he 
should  fairly  confine  his  summing  up  to  the  evidence  in  the  case.  It 
is  difficult  for  the  opposing  counsel  to  adequately  protect  the  interests 
of  his  client  against  the  address  of  a  counsel  who  is  unwilling  so  to  do. 
There  is  no  question  but  that  a  counsel  is  apt  to  excite  prejudice  if  he 
continually,  even  though  rightfully,  interrupts  the  address  of  his  op- 
ponent to  correct  misstatements.  Upon  the  other  hand,  if  the  latter 
are  allowed  to  go  unchallenged  at  tiie  time,  and  until  the  summing 
up  is  concluded,  an  objection  then  made,  with  a  repetition  of  the 
misstatements,  does  little  more  than  to  repeat  and  emphasize  the  injury 
already  done. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  event,  upon  questions  of  law  only ;  the 
facts  having,been  examined,  and  no  error  found  therein. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event,  upon  questions  of  law  only;  the  facts  having 
been  examined,  and  no  error  found  therein.    All  concur. 
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CORREGAN  V.  HAT  et  aL  I 

(Snpreme  Court,  Appellate  Dlrlsion,  Foortli  Department    May  3,  1904.) 

1.  Unincospobatkd  Trade  Union— Iixeoai,  Ezpui«ioii— Rioht  to  Sub  nr  thx 
State  Coukts. 

In  an  action  by  a  member  of  a  voltrntary  nnlncmporated  trade  nnlcKi, 
composed  of  local  unions  and  a  general  body,  to  compel  plaintUTs  rein- 
statement into  full  membership,  and  to  enjoin  the  defendants  from  in 
any  manner  preventing  or  attempting  to  prevent  plaintiff  frcHn  obtain- 
ing employmoit  at  hia  trade  on  account  of  an  ille^  emulsion,  plaintifT 
cannot  be  remanded  to  his  remedy  tinder  the  roles  of  the  tmion  for  ap- 
peal, where  it  appears  that  the  session  of  the  conrt  at  which  the  ap- 
peal would  have  to  be  heard  was  so  great  a  distance  from  plaintifTs 
residence  as  to  make  the  requirement  tmreasonable,  that  he  was  re- 
fused by  the  local  imion  the  papers  and  doctmients  necessary  toe  the 
purpose  of  perfecting  his  appeal  unless  he  first  paid  the  fine  assessed 
against  him,  and  that  the  offense  with  which  he  was  charged  was  a  slan- 
derous speech  affecting  the  presiding  ofllcer  and  controlling  spirit  of  the 
court  within  the  luioa  to  which  the  appeal  would  have  to  be  takoi. 

Appeal  from  Special  Term,  Ononda^fa  County. 

Action  by  Charles  H.  Corregan  against  Arthur  A.  Hay,  as  president 
of  Syracuse  Typographical  Union,  No.  55,  and  others.  Frcwn  a  judg- 
ment for  defendants,  plaintiff  appeals.    Reversed. 

The  action  was  commenced  on  the  9th  day  of  September,  1901,  to  compel 
the  defendants  to  reinstate  the  plaintiff  to  full  membership  In  Syracuse  Tjim)- 
grapbical  Union,  No.  56,  from  which  he  alleged  he  was  wrongfully  exiielled ; 
to  restrain  and  enjoin  the  defendants  from  in  any  manner  preventing  or  at- 
tempting to  prevent  tlie  plaintiff  from  obtaining  employment  at  his  trade 
(that  of  printer);  and  to  recover  damages  claimed  to  have  been  sustained 
by  him  through  the  alleged  wrongful  acts  of  the  def aidants.  The  dilef  de- 
fense interposed  by  the  defendants  is  tliat  the  plaintiff  was  bound  to  exhaust 
his  remedies  within  the  organization  to  which  be  belonged,  before  appealing 
to  tbe  courts  for  redress,  and  that,  having  failed  to  do  so,  he  cannot  maintain 
this  action. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING.  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Frank  Hopkins,  for  appellant 
M.  £.  DriscoU,  for  respondents. 

McLENNAN,  P.  J.  The  plaintiff  is  a  printer  by  occupation,  and 
prior  to  August,  1901,  was  a  member  of  Syracuse  Typographical  Union, 
No.  55,  which  is  a  voluntary,  unincorporated  association,  composed  en- 
tirely of  printers  residing  in  the  city  of  Syracuse  and  vicinity,  and  is 
affiliated  with  the  International  Typographical  Union,  an  organization 
which  takes  in  all  union  printers  in  this  country.  The  purpose  of  the 
union  is  to  advance  the  wages  of  its  members,  to  prevent  the  employ- 
ment as  printer  of  any  person  not  belonging  to  the  organization,  and 
provision  is  also  made  for  a  small  death  benefit  to  the  families  of  de- 
ceased members.  The  evidence  tends  to  show  that  it  is  extremely 
difficult,  if  not  impossible,  for  a  printer  not  a  member  of  such  organiza- 
tion, or  of  one  of  its  locals,  to  obtain  employment  in  his  trade,  and  that 
considerable  pecuniary  damage  resulted  to  die  plaintiff  by  reason  of  his 
expulsion  from  the  union;  Uiat  he  was  immediately  discharged  from 
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his  employment  as  printer,  where  he  had  been  engaged  for  several 
years ;  and  that  he  was  practically  unable  to  procure  employment  from 
that  time  until  the  trial  of  the  action.  The  manner  in  which  such  re- 
sult was  brought  about,  and  whether  the  means  employed  to  accom- 
plish that  purpose  were  legal  or  otherwise,  it  is  unnecessary  for  the 
purposes  of  this  appeal  to  inquire.  The  proof  also  tends  to  show  that 
on  Uie  evening  of  July  6,  1901,  the  plaintiff  made  a  speech  upon  a  pub- 
lic thoroughfare  in  the  city  of  Syracuse  which  it  is  alleged  was  detri- 
mental to  the  interests  of  the  International  Typ<^raphical  Union,  and 
also  of  the  local  union.  No.  55,  and  of  such  a  dnaracter  as  to  afford 
cause  for  his  discipline.  Among  other  things,  it  is  claimed  the  plaintiff 
said  that  the  International  Typographical  Union  was  rotten  to  the  core ; 
that  its  president,  James  M.  Lynch,  was  the  worst  dog  in  the  heap; 
that  Mr.  Lynch  abused  the  office  by  working  into  the  hands  of  the 
management  of  newspapers ;  that  the  local  ofhcers  were  a  lot  of  labor 
fakirs ;  and  that  he  used  other  language  of  similar  import  There- 
after, and  on  the  31st  day  of  July,  1901,  the  plaintiff  was  informed  by 
a  letter  written  by  the  secretary  of  the  local  union  that  verbal  charges 
had  been  made  against  him  because  of  his  speech,  and  that  formal  char- 
ges would  be  preferred  against  him  at  the  next  regular  meeting  of  the 
union,  to  be  held  on  August  4,  1901.  He  was  also  informed  by  such 
communication  that  there  would  be  a  preUminary  meeting  on  the  even- 
ing of  August  2d  at  the  rocHns  of  the  local  lodge,  when  the  question  of 
formulating  the  charges  against  him  would  be  considered,  and  the 
plaintiff  was  asked  to  be  present  at  such  preliminary  meeting.  On  Au- 
gust I,  1901,  the  plaintiff  wrote  a  letter  to  the  secretary,  statmg,  in  sub- 
stance, that,  as  diarges  were  to  be  formulated  and  presented  against 
him,  he  did  not  think  it  would  be  useful  for  him  to  be  present  at  the 
preliminary  meeting,  and  therefore  would  not  attend.  Without  fur- 
ther notice  to  the  plaintiff,  and  without  any  formal  charges  having 
been  presented  to  him,  or  notice  of  the  same  in  any  manner  given,  the 
plaintiff  was  fined  $50,  and  suspended  until  such  fine  was  paid.  On 
the  5th  day  of  August,  iQOi,  the  plaintiff  was  informed  by  the  presi- 
dent of  the  local  union  01  such  action,  and  that  at  its  regular  meeting 
held  August  4,  1901,  the  charges  preferred  against  the  plaintiff  were 
considered,  and  were  sustained,  and  that  on  the  recommendation  of  the 
trial  committee  he  was  fined  $50,  and  to  stand  suspended  until  the 
same  was  paid.  The  plaintiff  immediately  demanded  from  the  presi- 
dent copies  of  such  documents,  evidence,  reports,  and  charges,  entries 
upon  minutes,  and  all  other  matters  of  record  bearing  upon  the  case 
against  him  in  the  hands  of  the  officers  of  the  union  or  of  its  commit- 
tees. The  local  union  neglected  and  refused  to  furnish  such  informa- 
tion to  the  plaintiff,  and,  without  further  action  on  its  part,  on  August 
10,  1901,  served  a  notice  upon  Lyman  Bros.,  by  whom  the  plaintiff  was 
employed  as  printer,  informin^^  them  of  the  action  of  the  local  union  of 
August  4th,  by  which  the  plamtiff  was  fined  $50,  and  suspended  until 
paid,  and  further  saying  that  as  the  plaintiff  had  not  appealed  to  the 
International  Tjrpographical  Union  within  five  days,  as  provided  by 
the  constitution,  and  had  not  paid  his  fine,  his  membership  in  local 
union  No.  55  ceased  on  the  above  date.  Immediately  thereafter  plain- 
tiff was  discharged  from  the  employment  of  Lyman  Bros.,  and,  as  above 
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Stated,  has  ever  since  been  practically  without  employment  in  his  trade, 
owing  to  the  efforts  of  the  Syracuse  local  union. 

The  trial  court  found  as  a  fact,  which  finding  was  abundantly  sus- 
tained by  the  evidence,  that  plaintiflf  demanded  from  the  defendant 
Hay,  the  president  of  the  local  union,  copies  of  the  papers  necessary  to 
an  appeal,  and  that  said  defendant  replied  to  plaintiff  that  he  could 
not  nave  such  copies  until  he  paid  or  deposited  the  sum  of  $50,  the 
amount  of  the  fine  imposed  upon  him.  The  court  also  found  as  a  con- 
clusion' of  law,  which  was  amply  justified  by  the  facts,  "that  the  pro- 
ceedings by  reason  of  which  a  fine  of  $50  was  inflicted  up<Hi  plaintiff, 
and  his  suspension  until  said  fine  was  paid,  were  irregular  and  without 
jurisdiction.  No  proper  notice  was  given  the  plaintiff  that  charges 
were  to  be  preferred  against  him,  and  no  opportunity  was  given  him  to 
defend  himself  against  said  charges."  The  court  also  found,  as  a  sec- 
ond conclusion  of  law,  "that  plaintiff  was  bound  to  exhaust  his  remedies 
within  the  organization  before  appealing  to  this  court  for  redress ;  that 
said  remedies  were  reasonable  and  not  burdensome." 

We  may  assume,  without  deciding,  that  by  the  terms  of  the  consti- 
tution of  the  Syracuse  Typographical  Union,  No.  55,  and  of  the  Inter- 
national Typographical  Union,  the  plaintiff,  or  any  other  member 
claiming  to  be  aggrieved  by  an  action  of  the  union  of  which  he  was 
a  member,  should  seek  redress  through  it  or  them,  and  that,  until  such 
means  of  redress  within  the  organizations  have  been  exhausted,  no 
resort  to  the  courts  can  be  had.  It,  however,  is  well  settled  that,  if  the 
means  of  redress  afforded  by  such  associations  or  organizations  are 
unreasonable  in  their  nature,  the  injured  member  will  not  be  compelled 
to  resort  to  such  associations  for  redress,  but  may  then  appeal  to  the 
courts.  The  rule  is  stated  in  the  headnote  of  Matter  of  Brown  v.  Su- 
preme Court  of  the  Independent  Order  of  Foresters,  176  N.  Y.  132, 
68N.E.  145: 

"The  fact  tbat.  In  such  a  cane.  If  a  siiRpended  member  1b  denied  reinstate- 
ment, the  confititntion  and  by-Iawg  provide  that  he  may  appeal  to  rarious 
courts  or  tribunals  within  the  association,  and  that  no  member  shall  be  ea- 
titled  to  bring  any  cItII  action  or  legal  proceeding  until  he  shall  have  ex- 
hauRted  all  the  remedies  by  such  appeals,  does  not  debar  him  from  any 
remedy  or  relief  in  the  courts  of  this  state  In  a  case  where  the  obstacles 
to  the  prosecution  of  an  appeal  amount  to  almost  a  denial  of  justice,  and 
where.  If  prosecuted,  no  relief  would  result  therefrom." 

We  think  the  rule  thus  stated  applies  with  peculiar  force  to  the  case 
at  bar.  In  the  first  place,  one  of  the  charges  against  the  plaintiff  was 
that  he  had  slandered  the  president  of  the  International  Typographical 
Union,  to  whom  his  appeal,  in  the  first  instance,  must  have  been  taken, 
and  that  if  the  decision  of  such  appeal  had  been  adverse  to  him,  and 
had  been  carried  to  the  supreme  court  of  the  union.  Lynch  would  have 
been  the  presiding  officer  of  that  court  Again,  the  session  of  the  court 
at  which  the  plaintiff's  appeal  could  have  been  heard  was  held  in  In- 
dianapolis, many  hundreds  of  miles  distant  from  the  place  of  residence 
of  the  plaintiff.  But  still  further,  and  which  we  deem  of  even  more 
importance,  the  plaintiff,  as  found  by  the  trial  court,  was  expelled  from 
the  union  without  notice,  and  without  an  ojqKJrtunity  to  be  heard  in 
his  own  defense,  as  required  by  the  constitution  of  the  association ;  and 
we  therefore  think  it  would  be  unreasonable  to  so  construe  such  con- 
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stitution  as  to  compel  the  plaintiff  to  seek  redress  for  such  wrong  under 
and  by  virtue  of  its  provisions.  In  addition,  it  may  be  said  tliat,  by  the 
refusal  of  the  local  association  to  furnish  to  the  plaintiff  the  papers 
and  documents  necessary  in  order  that  he  might  perfect  his  appeal,  he 
was  deprived  of  an  opportunity  to  determine  whether  or  not  such  ap- 
peal within  the  organization  would  be  availing,  and  therefore  whether 
or  not  it  should  be  taken,  and  by  the  action  of  the  local  lodge  he  was 
deprived  of  his  means  of  livelihood,  by  being  discharged  from  his  em- 
ployment as  printer,  and  prevented  by  it  from  obtaining  other  employ- 
ment of  that  character.  Assuming,  as  found  by  the  trial  court,  that 
the  plaintiff  was  expelled  from  the  defendant's  association  illegally  and 
without  jurisdiction,  but  that  he  had  the  right  to  appeal  to  it  for  redress 
of  such  wrong,  we  think,  under  the  circumstances  disclosed  by  the 
evidence  in  this  case,  it  would  be  unreasonable  to  hold  that  it  was  neces- 
sary for  the  plaintiff  to  take  such  appeal,  and  to  obtain  in  the  first  in- 
stance a  determination  from  such  association.  The  plaintiff  was  denied 
access  to  the  papers,  records,  charges,  and  evidence  upon  which  he  had 
been  expelled  from  the  local  union,  which  were  necessary  to  his  ap- 
peal. The  offense,  if  any,  committed  by  him,  affected  the  presiding 
officer  and  controlling  spirit  of  the  appellate  court.  He  had  been  ex- 
pelled without  a  hearing,  and  thereby  his  means  of  earning  a  living  had 
been  taken  from  him.  To  prosecute  his  appeal  would  have  involved 
the  expense  of  going  to  a  distant  city,  and,  as  a  prerequisite  of  taking 
such  appeal,  he  was  required  to  deposit  $50,  the  amount  of  the  fine  im- 
posed upon  him  by  the  local  union,  as  found  by  the  trial  court,  without 
jurisdiction,  and  without  having  given  the  plaintiff  an  opportunity  to 
be  heard  in  his  defense.  Under  these  circumstances,  we  think  it  was 
unreasonable  to  require  the  plaintiff  to  prosecute  his  appeal  within  the 
organization,  as  a  prerequisite  of  bringing  the  action  at  bar,  and  that 
his  failure  to  do  so  does  not  prevent  his  resort  to  this  court.  The  con- 
clusion is  reached  that  the  judgment  appealed  from  should  be  reversed, 
and  a  new  trial  ordered. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event    All  concur. 


MEEKER  T.  REQUA. 

(Supreme  Court,  Appellate  Division,  First  Department    May  6,  1904.) 

L  AcooBD  AND  Satisfaction— BviDERCK— Effect. 

Where  supplementary  proceedings  revealed  that  the  judgment  debtor 
bad  no  property  subject  to  execution,  but  the  creditor  agi-eed  to  accept 
In  satisfaction  of  the  judgment  a  sum  less  than  the  judgment,  to  be  paid 
by  the  debtor  in  monthly  Installments  out  of  a  salary  exempt  from  execu- 
tion, and  such  sum  was  paid  and  a  satisfaction  piece  delivered  to  the 
debtor,  the  creditor  could  not  thereafter  recover  the  balance  of  the  judg- 
ment 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Lydia  F.  Meeker,  as  executrix  of  the  estate  of 'Alice  F. 
Ketcham,  deceased,  against  Leonard  F.  Requa.  From  a  judgment  in 
favor  of  defendant,  and  from  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  appeals.    Affirmed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  O'BRIEN,  and  INGRAHAM,  jjf. 

James  A.  Allen,  for  appellant 
P.  Van  Alstine,  for  respondent 

McLaughlin,  J.  This  action  was  brought  upon  a  judgment. 
The  answer  denied  tht  material  allegations  of  the  complaint,  except 
as  to  the  recovery  of  the  judgment,  and  as  to  that  alleged  an  accord 
and  satisfaction. 

Upon  the  trial  it  appeared  that  the  plaintiff,  on  the  nth  of  Novem- 
ber, 1885,  through  her  attorney,  one  Charles  C.  Leeds,  recovered  a 
judgment  in  the  Supreme  Court  of  this  state,  against  the  defendant 
m  this  action  and  <Mie  Cay  wood,  for  $3,321.67;  that  in  October,  189 1, 
proceedings  supplementary  to  execution  were  instituted  by  Leeds,  act- 
ing for  the  plaintiff,  in  which  the  defendant  in  this  action  was  ex- 
amined as  to  his  property.  The  examination  failed  to  disclose  any 
property  which  could  be  applied  toward  the  payment  of  the  judgment, 
and,  after  the  proceedings  had  been  adjourned  from  time  to  time,  an 
agreement  was  entered  into  between  this  defendant  and  Leeds,  by 
the  terms  of  which  the  defendant  was  to  pay,  out  of  the  salary  he 
was  then  receiving  (which  was  exempt  from  execution),  the  sum  of 
$400  in  satisfaction  of  the  judgment — ^the  same  to  be  paid  in  equal 
monthly  payments  of  $33.33  each.  The  settlement  and  comprcmiise  as 
set  out  in  the  agreement  was  approved  by  an  order  of  the  Surrogate's 
Court  of  the  county  of  New  York,  upon  a  petition  duly  made  therefor 
by  the  plaintiff.  Payments  were  thereafter  made  by  the  defendant,  in 
accordance  with  the  agreement,  until  the  sum  of  $400  had  been  fully 
paid,  and  thereupon  the  plaintiff  satisfied  the  judgment  by  delivering 
to  the  defendant  a  satisfaction  piece.  It  is  true  the  plaintiff  denied 
any  knowledge  of  the  agreement  between  Leeds  and  the  defendant; 
denied  that  her  signatures  to  the  complaint  in  the  original  action,  to 
the  petition  upon  which  the  order  of  the  Surr(^te's  Court  was  based, 
and  to  the  satisfaction  piece  were  genuine;  and  also  denied  in  the 
first  instance  that  her  signature  to  the  complaint  in  the  present  acticm 
was  genuine,  but  subsequently  admitted  that  the  same  was  her  genuine 
signature.  Leeds,  her  former  attorney,  testified  that  she  autfiorized 
the  settlement  with  the  defendant,  and  that  her  signature  to  the  peti- 
tion to  the  Surrogate's  Court  for  leave  to  settle  on  the  terms  stated  in 
the  agreement,  as  well  as  her  signature  to  the  satisfacticMi  piece,  was 
genuine.  The  trial  court  sent  the  case  to  the  jury,  with  instructions 
if  they  found  her  signature  on  the  petition  and  satisfaction  piece  were 
genuine,  then  their  verdict  would  be  for  the  defendant  The  jury 
found  for  the  defendant,  and  from  the  judgment  entered  on  sudi  ver- 
dict the  plaintiff  has  appealed. 

The  finding  of  the  jury  establishes  that  Leeds  was  authorized  to  set- 
tle with  the  defendant  upon  the  terms  stated  in  the  agreement,  and 
that  the  plaintiiTs  signature  to  the  petition  for  leave  to  settle  upmi  such 
terms,  as -well  as  her  signature  to  the  satisfaction  piece,  was  genuine. 
We  have,  therefore,  a  case  in  which  a  judgment  creditor  agrees  to  set- 
tle with  the  debtor,  providing  a  specified  sum  be  paid — ^which  the 
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debtor  thereafter  pays — ^and  the  creditor  satisfies  the  judgment  in  ac- 
cordance with  the  agreement.  Under  such  facts  I  think  it  must  be 
held  that  the  creditor  is  precluded  from  thereafter  maintaining  an  ac- 
tion upon  the  judgment,  and  this  irrespective  of  the  amount  paid. 

But  the  appellant  insists  that  the  payment  of  $400,  being  for  a  less 
amount  than  the  judgment  sued  on,  was  not  a  satisfaction  of  it;  that, 
the  judgment  being  a  liquidated  claim,  nothing  less  than  its  full  pay- 
ment could  leg^ly  amount  to  its  satisfaction ;  and  in  this  connection 
invokes  the  rule,  which  is  undoubtedly  well  settled,  that  the  pajrment 
of  a  sum  less  than  the  amount  of  a  liquidated  debt,  under  an  agree- 
ment of  the  creditor  to  accept  the  same  in  satisfaction  of  the  debt, 
forms  no  bar  to  a  recovery  of  the  balance.  This  rule,  however,  has 
no  application  in  the  case  of  a  judgment  where  the  agreement  has  been 
acted  upon  and  the  judgment  satisfied,  and  especially  so  when  an  addi- 
tional benefit  has  been  conferred  upon  the  creditor.  Thus,  in  Jaffrey 
V.  Davis,  124  N.  Y.  164,  26  N.  E.  351,  11  L.  R.  A.  710,  where  one 
indebted  upon  an  open  account  gave  to  his  creditor  his  promissory 
notes  for  one-half  of  the  debt,  secured  by  a  chattel  mortgage,  under 
an  agreement  with  the  creditor  that  he  would  accept  the  same  in  full 
satisfaction  and  discharge  of  the  debt,  and  the  debtor  paid  the  notes 
as  they  became  due,  and  the  creditor  satisfied  the  mortgage,  it  was 
held  that  the  new  agreement  was  valid — supported  by  a  sufficient  con- 
sideration— and  an  action  could  not,  the  agreement  having  been  satis- 
fied, be  maintained  to  recover  the  balance  of  the  debt.  Here,  an  ad- 
ditional benefit  was  conferred  upon  the  piaintiff  by  the  agreement. 
The  examination  in  the  proceedings  supplementary  to  execution  had 
failed  to  disclose  any  property  which  could  be  reached,  and  it  was 
then  that  the  agreement  was  made  by  which,  for  a  satisfaction  of  the 
judgment,  the  defendant  was  to  pay  the  $400  at  stated  times  out  of  his 
salary,  which  was  exempt  from  execution.  Defendant  kept  his  part 
of  the  agreement  The  plaintiflF  kept  hers  by  satisfying  the  judgment, 
and  the  execution  and  delivery  of  the  satisfaction  piece  precluded  her 
from  thereafter  maintaining  any  claim  upon  the  judgment.  I  know 
of  no  rule  of  law  which  prevents  a  judgment  creditor  from  satisfying 
a  judgment  for  less  than  the  amount  of  it,  and  if  he  does  he  is  just  as 
effectually  prevented  from  maintaining  an  action  upon  the  judgment 
as  he  would  be  had  the  full  amount  been  paid.  Whether  this  be  true 
or  not,  there  certainly  can  be  no  question,  when  an  additional  benefit  is 
conferred,  as  here,  that  an  action  cannot  be  maintained  whether  the 
full  amount  is  paid  or  not 

Other  questions  are  raised  by  the  appellant,  but  they  do  not  seem  to 
be  of  sufficient  importance  to  require  consideration.  The  judgment 
and  order  appealed  from,  therefore,  must  be  affirmed,  with  costs.  All 
concur. 

87N.XiS.— ei 
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PEOPLB  T.  BOOT. 
(Supreme  Court,  Appellate  Division,  Foortb  Department    May  3,  1904.) 

1.  Pebjubt— iNDicniBHr— SumcwNCT— Code. 

An  iudlbtment  charging  tbat  defendant  falsely,  *naiowlnslr,  and  cor- 
ruptly did  declare,  testify,  and  gire"  certain  evldenee  sofflciently  alleges 
ttiat  he  knowingly  testified  falsely,  ODdm  Code  Or.  Proc.  |  291.  declaring 
that.  In  an  Indictment  for  perjory,  it  is  sufficient  to  set  forth  the  buI>- 
stance  of  the  controversy,  with  proper  allegations  ot  the  falsity  of  tbe 
matt«r  on  which  the  perjury  is  assigned. 

2.  Saicb— Fai«c  Testixont— MATKSiALrrr. 

Defendant,  in  a  prosecution  for  perjury  as  to  three  different  assign- 
ments arising  out  of  his  testimony  on  the  trial  of  a  friend  of  his,  charged 
with  rape — defendant  being  the  principal  witness  in  an  effort  to  prove  { 

an  alibi — ^was  charged  with  having  falsely  testified  to  having  made  a  | 

contract  some  time  previous  to  the  date  of  the  rape  for  the  delivoy  ot 
certain  property,  and  of  Its  delivery  on  tbe  date  of  the  rape;  also  to 
having  made  a  contract  with  another  person  on  the  date  of  the  rape,  and 
to  having  met  his  accused  friend  at  a  place  20  miles  distant  from  tbe 
place  of  the  crime,  and  to  having  been  with  him  there  at  the  time  tbe  | 

crime  was  alleged  to  have  been  committed.  Held,  that  each  assignment 
was  material;  it  appearing  that,  by  means  of  the  first  two  portions  of 
tbe  alleged  false  testimony,  defendant  might  have  established  his  credi- 
bility as  to  the  thU-d. 

8.  Samb— Verdict— EviDBwc»—Smnc«i«cT. 

On  a  prosecution  for  perjury,  where  there  were  three  different  assign- 
ments of  alleged  false  testimony,  and  in  the  first  two  assignments  de- 
fendant reiterated  the  truth  of  the  testimony,  and  was  corroborated  by 
other  evidence,  which  'tfas  not  successfully  controverted  by  the  people. 
held,  that  a  verdict  of  guilty,  without  a  finding  specifying  upon  which 
assigrnment  the  conviction  was  had,  was  contrary  to  and  against  tbe 
weight  of  the  evidence. 

Williams  and  Stover,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Cattaraugfus  County. 

Ahira  I.  Root  was  convicted  of  perjury.  From  the  judgment,  and 
an  order  denying  a  motion  for  a  new|  trial,  defendant  appeals.  Re- 
versed. 

The  defendant  was  indicted  by  the  grand  Jury  of  Cattaraugus  county  a^ 
the  September,  1903,  Trial  Term  of  the  Supreme  Court  held  in  and  for  said 
county,  for  the  crime  of  perjury,  for  having,  as  alleged,  at  the  June.  1903, 
Trial  Term  of  the  Cattaraugus  County  Court  testified  falsely  upon  the  trial 
of  an  indictment  which  charged  one  Charles  S.  Boyce  with  having  committed 
tbe  crime  of  rape  and  assault  In  the  seomd  degree  upon  one  Mary  Evans 
at  West  Salamanca,  N.  Y.,  where  she  and  Boyce  both  resided,  between  6  and 
7  o'clock  In  the  evening  of  August  7,  1902.  The  indictment  alleged,  tbe  de- 
fendant "minding  and  maliciously  Intending  unlawfully  and  willfully  and 
unjustly  to  cause  the  said  Charles  S.  Boyce  to  be  acquitted  of  said  (^ense, 
*  *  *  on  the  trial  of  said  issue  before  the  said  court  falsely,  wickedly, 
maliciously,  unlawfully,  willfully,  knowingly,  and  corruptly  did  declare,  tes- 
tify, and  give  evidence,  amongst  other  things,  in  substance  and  to  the  effect 
following:  that  Is  to  say."  Then  follows  the  evidence  alleged  to  have  been 
given  by  tbe  defendant  upon  such  trial,  and  which  it  is  claimed  was  false. 
The  indictment  then  charges  tbat  each  and  every  part  and  Item  of  the  te»- 
timony  so  given  became  and  was  material  to  and  upon  tbe  trial  of  said  issue, 
to  wit  the  guilt  or  innocence  of  Boyce.  The  indictment  was  duly  transferred 
to  the  Coimty  Court  and  upon  being  arraigned  the  defendant  pleaded  "Not 
guilty,"  and  interposed  a  demurrer  to  the  Indictment  challenging  its  suffi- 
ciency upon  the  following  grounds:  (1)  The  facts  stated  in  said  indictment 
io  not  constitute  a  crime;   (2)  that  more  than  one  crime  la  diarged  In  said 
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Indictment;  (3)  It  la  not  alleged  In  the  Indictment  that  he  (the  defendant) 
willfully  and  knowingly  testified,  declared,  deposed,  or  certified  falsely  In 
any  material  matter  In  the  action  mentioned  In  the  indictment  which  he 
knew  to  be  false.  The  County  Court  overruled  the  demurrer,  to  which  ruling 
the  defendant  excepted.  Thereupon  the  trial  proceeded,  and  resulted  In  the 
conviction  of  the  defendant  of  the  crime  as  charged  in  the  indictment 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

J.  N.  Congdon,  for  appellant 

George  W.  Cole,  Dist.  Atty.,  for  the  People. 

McLENNAN,  P.  J.  The  questions  presented  by  this  appeal  are: 
(i)  Is  the  indictment  defective  in  any  essential  particular?  (2)  Were 
the  assignments  of  perjury  (three  in  number)  which  were  submitted  to 
the  jury  by  the  learned  trial  court  material,  and  such  as  to  be  made  the 
basis  of  a  conviction  of  the  crime  of  perjury,  even  if  false,  and  known 
to  be  so  by  the  defendant?  (3)  Did  the  evidence  justify  the  convic- 
tion of  the  defendant  upon  each  of  such  assignments,  or  was  the  ver- 
dict of  guilty  contrary  to  or  against  the  weight  of  the  evidence  upon 
any  of  Siera?  (4)  Did  the  learned  trial  court,  by  its  rulings  during 
the  progress  of  the  trial,  commit  error  which  was  prejudicial  to  the 
defendant,  and  such  as  to  require  the  reversal  of  the  judgment  ? 

The  learned  counsel  for  the  defendant  urges  that  the  indictment  is 
defective  because,  as  claimed,  it  fails  to  allege  that  the  defendant  knew 
the  testimony  given  by  him  upon  the  Boyce  trial  was  false;  that  the 
word  "knowingly,"  as  used  in  the  indictment,  has  reference  to  the 
words  "did  testify,"  and  is  not  an  allegation  that  the  defendant  know- 
ingly testified  falsely,  but  only  charges  him  with  knowing  that  he  was 
giving  testimony  under  oath  upon  the  trial.  We  think  such  is  not  a 
fair  and  reasonable  interpretation;  that  when  its  many  allegations, 
which  are  contained  in  one  count,  are  considered  together,  the  indict- 
ment must  be  held  to  charge  the  defendant  with  having  testified  to 
that  which  he  knew  to  be  false.  The  indictment  fully  informed  the 
defendant  of  the  precise  nature  of  the  crime  with  which  he  was  char- 
ged, of  the  acts  which  it  was  claimed  constituted  such  crime,  and  the 
exact  manner  in  which  such  acts  were  done  or  performed ;  and  there- 
fore, even  if  the  indictment  was  faulty  in  its  grammatical  construction, 
such  defect  in  no  manner  tended  to  the  prejudice  of  any  "substantial 
rights  of  the  defendant  upon  the  merits,"  and  therefore  should  be  dis- 
regarded. Code  Cr.  Proc.  §  285.  We  think  the  indictment  is  in  full 
compliance  with  the  requirements  of  section  291  of  the  Code  of  Crim- 
inal Procedure,  and  therefore  conclude  that  the  demurrer  thereto  was 
properly  overruled. 

The  learned  trial  court  submitted  to  the  jury  three  assignments  of 
perjury  viz. :  (i)  As  to  whether  or  not  the  defendant  testified  falsely 
when  he  stated  on  the  Boyce  trial  that  on  July  31st  he  contracted  to 
sell  at  Fairbanks'  (who  conducted  a  meat  market)  some  hogs  and  veal 
calves,  and  to  deliver  them  on  August  7th,  and  that  on  August  7th  he 
delivered  eight  hogs  and  some  calves  at  the  meat  market  of  Fairbanks, 
on  East  Second  street,  in  Jamestown;  (2)  as  to  whether  or  not  he 
testified  falsely  on  the  Boyce  trial  when  he  stated  that  he  contracted 
on  the  7th  day  of  August  some  hogs  to  Peterson,  who  was  also  run- 
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ning  a  meat  market;  and  (3)  whether  or  not  he  testified  falsely  when 
he  stated  upon  the  Boyce  trial  that  he  met  Boyce  at  Jamestown,  and 
was  with  him  there  at  about  7  o'clock,  or  later,  on  August  7,  1902. 
The  trial  court  charged  the  ju^,  in  effect,  that,  in  case  they  found  the 
defendant  had  knowingly  testified  falsely  in  respect  to  any  one  of  such 
assignments,  they  might  find  him  guilty  of  the  crime  of  perjury,  as 
charged  in  the  indictment. 

It  is  insisted  on  behalf  of  the  defendant  that  at  least  the  first  two 
of  such  assignments  were  not  material  upon  any  issue  involved  in  the 
Boyce  trial.  To  fully  appreciate  the  force  of  defendant's  cc«tention, 
it  is  necessary  that  we  should  understand  exactly  what  issue  or  issues 
were  involved  in  the  Boyce  trial.  As  we  have  seen,  Boyce  was  in- 
dicted and  was  upon  trial  upon  the  charge  of  rape  and  assault  in  the 
second  degree,  alleged  to  have  been  committed  upon  Mary  Evans,  at 
West  Salamanca,  N.  Y.,  between  6  and  7  o'clock  in  the  evening  of  Au- 
gust 7,  1902.  The  cranplainant,  Mary  Evans,  testified  to  the  commis- 
sion of  the  crime.  Her  father,  Morris  Evans,  and  his  wife,  testified 
that,  shortly  before  the  time  when  the  crime  was  alleged  to  have  been 
committed,  Boyce  was  with  the  complainant;  and  a  Dr.  Taggert  tes- 
tified that  on  tiie  morning  of  August  8th  he  made  an  examination  of 
Mary  Evans  which  disclosed  facts  indicating  that  a  crime  had  been 
committed ;  that  he  made  a  memorandum  of  such  examination  at  the 
time,  and  was  therefore  able  to  accurately  fix  the  date.  Other  evidence 
was  given  on  the  part  of  the  people  in  the  Boyce  case  tending  to  show 
that  the  crime  charged  against  him  was  committed  at  that  time,  to 
wit,  between  6  and  7  o'clock  in  the  evening  of  August  7,  1902.  Boyce 
denied  the  charge,  and  asserted  that  the  occasion  when  he  wa.s  with 
Mary  Evans,  as  testified  to  by  her  father  and  stepmother,  was  the  9th 
day  of  August,  1902,  and,  as  a  defense  to  the  charge  made  against  him, 
insisted  and  sought  to  prove  that  upon  the  7th  day  of  August,  1902, 
the  day  when  he  was  charged  with  having  committed  the  crime  in 
question,  he  was  in  Jamestown,  N.  Y.,  and  did  not  return  to  West 
Salamanca  until  about  8:20  o'clock  in  the  evening  of  that  day,  and 
therefore  that  he  could  not  have  been,  and  in  fact  was  not,  in  West 
Salamanca  at  the  time  when  he  was  charged  with  having  committed 
the  crime  in  question.  For  the  purpose  of  establishing  such  defense 
and  alibi,  the  defendant  in  this  case  was  the  chief  witness  called  by 
Boyce.  This  defendant  upon  that  trial  testified  in  substance  that  on 
July  31,  1902,  he  was  in  Jamestown,  N.  Y.,  and  on  that  day  contracted 
with  one  Fairbanks  to  deliver  to  the  latter  on  the  7th  day  of  August, 
1902,  veal  calves  and  hogs,  and  that,  pursuant  to  such  contract,  he  did 
deliver  the  same  on  that  day,  and  that  he  received  his  pay  therefor. 
He  also  testified  that  on  the  same  day,  to  wit,  August  7,  1902,  he  went 
to  one  Peterson's  meat  market,  in  the  city  of  Jamestown,  at  about  5 
o'clock  in  the  afternoon,  and  contracted  to  sell  some  hogs  for  one  of  his 
neighbors,  a  Mr.  Ross.  The  defendant  also  testified  upon  the  Boyce 
trial  that  he  met  the  said  Boyce  at  about  5  o'clock  in  the  afternoon,  and, 
in  substance,  that  he  remained  with  him  until  after  ^  o'clock,  and  until 
such  time  as  to  make  it  impossible  for  Boyce  to  be  m  West  Salamanca 
at  the  time  when  it  was  alleged  he  committed  the  crime  upon  Mary 
Evans. 
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It  is  elementary  that  although  testimony  may  be  given  by  a  witness 
which  is  false,  and  which  is  known  by  hun  to  be  so  when  given,  un- 
less such  testimony  is  material,  it  may  not  be  made  the  basis  of  a  con- 
viction for  the  crime  of  perjury.  If,  however,  testimony  knowingly 
false  be  given,  which,  although  relating  to  a  fact  which  in  and  of  itself 
is  immaterial,  tends  to  corroborate  a  material  fact  to  which  a  witness 
has  testified,  and  tends  to  give  him  a  credibility  with  the  court  or  jury, 
such  testimony  may  be  made  the  basis  for  his  conviction  of  the  crime 
of  perjury.  Wharton's  Crim.  Law  (7th  Ed.)  vol.  2,  §  2229;  Green- 
leaf  on  Evidence,  vol.  3,  §  195. 

In  Bishop's  New  Criminal  Law,  vol.  2,  §  1037,  it  is  said : 

"Where  the  evidence  Is  simply  to  explain  how  the  witness  knew  the  thing 
be  states,  as  where.  In  testifying  to  an  alibi,  he  mentions  the  party's  residence 
and  habits,  to  show  he  could  not  be  mistaken  on  the  main  point,  since  this 
incidental  matter  may  incline  the  jury  more  to  credit  the  substantial,  it  will 
sustain  a  conviction  for  perjury  if  willfully  false." 

Upon  the  trial  of  an  indictment  for  perjury,  it  is  not  necessary  that 
false  statements  should  tend  directly  to  prove  the  issue  in  order  to  sus- 
tain a  conviction.  If  the  matter  falsely  sworn  to  is  circumstantially 
material,  or  tends  to  support  and  give  credit  to  the  witness  in  respect 
to  the  main  fact,  it  is  perjury.    Wwd  v.  People,  59  N.  Y.  117. 

Upon  the  trial  of  the  Boyce  case,  one  of  the  most  material  issues  to 
be  determined  by  the  jury  was  whether  or  not  Boyce  was  in  James- 
town at  ^e  time  when  he  was  charged  with  having  assaulted  Mary 
Evans  at  West  Salamanca.  Boyce  sought  to  prove  that  he  was  not  in 
West  Salamanca  at  the  time  in  question — sought  to  prove  an  alibi — 
and  the  defendant  was  his  chief  witness  upon  that  issue.  The  defend- 
ant and  Boyce  were  old  friends  and  acquaintances,  but  had  only  seen* 
each  other  infrequently  for  several  years  prior  to  the  day  in  question, 
owing  to  the  fact  that  the  defendant  resided  in  Pennsylvania,  more 
than  20  miles  distant  from  Jamestown,  where  Boyce  frequently  went 
on  business,  and  quite  as  distant  from  West  Salamanca,  where  Boyce 
resided.  It  added  very  much,  or  may  have  done  so,  to  the  credibility 
of  the  defendant's  story,  that  he  met  Boyce  in  Jamestown  on  August 
7,  1902,  and  was  with  him  there  on  the  evening  of  that  day  until  such 
time  as  made  it  impossible  for  Boyce  to  be  in  West  Salamanca  at  the 
time  when  he  was  charged  with  assaulting  Mary  Evans,  by  stating 
that  he  went  to  Jamestown  on  the  day  in  question  upon  business  pur- 
suant to  a  prior  engagement  made  with  reputable  business  men  of  that 
city,  and  which  business  was  of  such  a  character  as  reasonably  to  re- 
quire him  to  remain  during  the  entire  day.  If  the  defendant,  who  was 
a  farmer  residing  more  Aan  20  miles  distant  from  Jamestown,  had 
stated  that  he  went  there  upon  the  day  in  question  solely  for  pleasure, 
and  without  any  business  engagement  whatsoever,  the  jury  might  have 
discredited  his  statement  as  to  the  material  issue  that  he  met  and  was 
with  Boyce  after  7  o'clock  in  the  evening  of  that  day.  But  if  it  ap- 
peared as  a  fact  that  he  was  in  Jamestown  on  business,  to  wit,  to  de- 
liver hogs  previously  contracted  to  Fairbanks^  and  that  about  5  o'clodc 
in  the  afternoon  he  contracted  for  the  sale  of  hogs  with  Peterson  for 
his  neighbor,  Ross,  it  might  materially  have  tended  to  give  his  story 
bearing  upon  the  main  issue  credence  and  credibility  with  tiie  jury; 
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and,  if  so,  we  think,  under  the  authorities  cited,  such  evidence  was 
material,  and,  if  given  by  him,  knowing  that  the  same  was  false,  it 
constituted  the  crime  of  perjury. 

It  is  concluded  that  each  of  the  three  assignments  submitted  by  the 
learned  trial  court  to  the  jury  was  material,  and,  if  false,  mi^ht  prop- 
erly be  made  the  basis  of  a  conviction  for  the  crime  charged  m  the  in- 
dictment. 

We  must  next  determine  whether  or  not  the  verdict  of  the  jury  was 
contrary  to  or  against  the  weight  of  the  evidence  upon  any  one  of  the 
three  assignments  of  perjury  submitted.  If  so  as  to  any  one,  then 
the  verdict  must  fall,  for  it  is  impossible  to  know  upon  which  assign- 
ment the  defendant  was  convicted.  We  may  surmise  the  jury  found 
the  defendant  testified  falsely  when  he  stated  Boyce  was  in  Jamestown 
after  4  o'clock  and  until  7  o'clock  in  the  evening  of  August  7,  1902, 
and  convicted  him  upon  that  issue.  But  the  evidence  was  conflicting 
upon  that  issue,  and  how  may  we  know  that  the  jury  did  not  find  that 
the  defendant  testified  truthfully  in  that  regard,  and  falsely  as  to  the 
other  propositions  submitted  to  them?  In  other  words,  how  are  we 
to  know  tfiat  the  jury  did  not  convict  the  defendant  because,  as  they 
determined,  he  testified  falsely  when  he  stated  that  he  delivered  hogs 
to  Fairbanks,  and  contracted  for  the  sale  of  hogs  to  Peterson  for  his 
neighbor,  Ross,  although  they  may  have  believed  that  he  testified  truth- 
fulty  when  he  stated  that  he  was  with  Boyce  in  Jamestown  after  4 
o'clock  and  until  7  o'clock  on  the  afternoon  or  evening  of  August  7, 
1902  ?  It  would  seem  to  be  clear  that,  in  order  to  sustain  the  judgment 
of  conviction  appealed  from,  it  must  be  found  that  the  evidence  was  suf- 
ficient to  justify  a  verdict  of  guilty  upon  each  or  any  one  of  the  as- 
signments of  perjury  submitted  by  the  trial  court  to  the  jury.  While 
the  evidence  is  clearly  sufficient  to  make  it  a  question  of  fact  for  a  jury 
as  to  whether  or  not  the  defendant  knowingly  testified  falsely  when 
he  stated  that  he  was  with  Boyce  in  Jamestown  on  the  evenings  of 
August  7,  1902,  we  think  that  upon  the  other  two  propositions  submit- 
ted the  people  failed  to  establish  by  a  preponderance  of  proof — much 
less  beyond  a  reasonable  doubt — the  guilt  of  the  defendant  The  de- 
fendant testified  positively  that  he  did  deliver  hogs  to  Fairbanks  upon 
the  day  in  question,  and  he  gave  considerable  evidence  in  corrobora- 
tion of  such  statement  He  testified  that  such  delivery  was  made 
about  8  o'clock  in  the  morning  of  the  7th  day  of  August,  1902.  His 
wife  and  daughter  testified  that  he  started  from  his  home  in  Penn- 
sylvania at  about  2  o'clock  on  the  morning  of  August  7th  for  James- 
town, and  that  he  took  with  him  a  load  of  hogs  for  delivery  there,  and 
that  it  would  take  him  about  the  time  from  2  o'clock,  when  he  left 
home,  until  8  o'clock  that  morning,  to  reach  Jamestown.  One  H.  D. 
Parker  testified  that  at  about  8  o'clock  in  the  morning  of  August  Ttfi 
he  met  the  defendant  on  Third  street,  in  the  dty  of  Jamestown,  near 
Fairbanks'  meat  market,  with  a  team  of  horses  and  a  light  wagon,  with 
a  load  of  hogs,  and  that  at  the  time  the  defendant  was  going  in  the 
direction  of  Fairbanks'  meat  market ;  that  they  stopped  and  talked  some 
minutes.  The  witness  Parker  testified  that  he  is  able  to  fix  the  date  as 
the  morning  of  the  7th  of  August,  because  of  a  memorandum  which 
he  made  under  the  date  of  August  6th,  and  which  he  produced  upon 
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the  trial.  The  only  evidence  offered  by  the  people  to  show  that  the 
defendant  did  not  deliver  hogs  to  Fairbanks  upon  that  day  is  that  given 
by  Mr.  Fairbanks,  the  proprietor  of  the  meat  market.  He  testified 
that  he  had  no  recollection  of  the  defendant  bringing  any  meat  to  his 
market  on  August  7th,  but  upon  his  cross-examination  stated :  "I  am 
not  positive  whether  Mr.  Root  [the  defendant]  delivered  those  hogs 
to  me  then  or  not  He  may  have  done  so,  or  may  not,  as  far  as  my 
recollection  is  concerned."  There  is  considerable  more  of  Fairbanks' 
testimony,  but  the  substance  of  it  is  that  he  had  no  recollection  of  the 
delivery  of  hogs  as  testified  to  by  the  defendant,  but  he  does  not  at- 
tempt to  say  positively  that  they  were  not  so  delivered.  It  appears 
that  the  defendant  did  not  correctly  state  the  street  upon  which  Fair- 
banks' meat  market  was  located,  and  it  is  urged  that  this  is  important, 
as  bearing  upon  the  truthfulness  of  the  defendant's  testimony.  What- 
ever importance  may  be  given  to  such  discrepancy,  we  think  that  evi- 
dence was  not  sufficient  to  justify  the  finding  that  the  defendant  com- 
mitted perjury  when  he  testified  that  he  delivered  hogs  to  Fairbanks 
on  the  morning  of  the  7th  of  August,  1902.  If  we  assume,  as  urged 
by  the  people,  that  the  fair  interpretation  of  the  evidence  of  Fairbanks 
is  that  such  hogs  were  not  delivered  to  him,  still  we  think  the  evidence 
insufficient,  because  there  is  no  corroboration  or  corroborating  circum- 
stances of  such  statement,  which  we  deem  to  be  necessary.  People  v. 
Stone,  32  Hun,  41.  But  as  we  have  seen,  the  defendant  offered  con- 
siderable evidence  tending  to  corroborate  his  testimony  that  in  fact  he 
did  deliver  the  hogs  to  Fairbanks,  as  testified  to  by  him. 

There  is  still  less  evidence  to  support  the  charge  that  the  defendant 
committed  perjury  when  he  testified  upon  the  Boyce  trial  that  on  the 
7th  day  of  August  he  contracted  hogs  at  Peterson's  for  his  neighbor, 
Ross.  The  defendant  upon  this  trial,  as  upon  the  Boyce  trial,  testified 
positively  that  he  went  to  Peterson's  meat  market  after  dinner,  and 
there  contracted  for  some  hogs  for  his  neighbor,  Ross.  The  people, 
to  establish  that  such  testimony  given  by  the  defendant  was  false,  called 
Alfred  Peterson,  <Mie  of  the  proprietors  of  the  meat  market.  He  tes- 
tified that  he  had  no  recollection  of  the  defendant  contracting  with 
him  for  the  sale  of  hogs  on  the  day  in  question.  On  cross-examina- 
tion he  was  shown  a  letter  written  by  Peterson's  firm  in  November 
following,  addressed  to  the  defendant,  and  mailed  to  him  at  his  home, 
which  clearly  indicated  that  at  some  time  the  defendant  had  either 
made  a  contract  with  or  had  some  negotiations  with  Peterson  or  his 
partner  in  relation  to  the  delivery  of  hogs.  There  was  no  corrobora- 
tion of  Peterson  that  the  defendant  had  not  made  such  contract,  even 
if  it  be  assumed  that  his  evidence  was  capable  of  that  construction; 
and,  on  the  other  hand,  the  letter  was  some  corroboration  of  the  de- 
fendant's story  that  he  had  made  the  arrangement  with  Peterson  tes- 
tified to  by  him.  After  reading  the  letter,  tiie  witness  Peterson  stated 
that  it  was  all  right ;  that  his  partner  had  written  it,  and  that  he  did 
not  doubt  a  bit  if  Mr.  Root  had  been  there  and  talked  with  him,  and 
said  he  or  his  neighbor,  Ross,  had  some  hogs  that  he  wanted  to  sell, 
it  might  have  escaped  his  memory ;  and,  in  substance,  that  the  defend- 
ant might  have  bteen  there  and  contracted  the  hogs,  and  that  he  in- 
structed his  partner  to  write  the  letter.    The  evidence  was  wholly  in- 


Digitized  by  LjOOQ  IC 


968  87  NEW  TORK  SUPPLEMENT  (Sup.    Ct. 

and  121  New  York  SUta  Reporter 

stifficient  to  justify  a  finding  that  the  defendant  testified  falsely  in  the 
Boyce  trial  when  he  stated  that  shortly  after  dinner  on  the  7th  day  of 
August  he  contracted  or  made  arrangements  for  the  sale  of  hogs  to 
Peterson  for  his  neighbor,  Ross. 

It  is  urged  by  the  learned  district  attorney  that  the  falsity  of  the 
defendant's  testimony  upon  the  main  issue,  to  wit,  that  he  was  with 
Boyce,  in  Jamestown,  after  4  o'clock  on  the  afternoon  of  August  7, 
1902,  may  be  considered  and  taken  in  corroboration  of  the  testimony 
tending  to  show  that  he  did  not  deliver  hogs  to  Fairbanks,  or  contract 
for  his  neighbor's  hogs  with  Peterson,  as  testified  to  by  him.  The 
difficulty  with  that  proposition  is  that,  for  aught  that  appears,  as  w^e 
have  suggested,  the  jury  may  have  found  that  the  defendant  testified 
absolutely  truthfully  as  to  every  other  issue  in  the  case,  except  one 
or  the  other  of  those  now  under  consideration.  We  think  the  verdict 
of  the  jury,  which  may  have  been  based  upon  the  assignment  of  per- 
jury submitted  that  the  defendant  testified  falsely  when  he  stated  upon 
the  Boyce  trial  that  he  delivered  hogs  to  Fairbanks  and  contracted  for 
the  sale  of  hogs  to  Peterson  on  the  7th  day  of  August,  1902,  was  con- 
trary to  and  against  the  weight  of  the  evidence. 

Having  reached  the  conclusion  that  the  judgment  must  be  reven.ed 
because  the  verdict  of  the  jury  is  against  the  weight  of  the  evidence, 
it  is  unnecessary  to  consider  the  exceptions  taken  to  the  rulings  of 
the  court  made  during  the  progress  of  the  trial.  It  may,  however, 
not  be  inappropriate  to  say  that,  at  least  upon  a  trial  of  a  defendant 
for  a  crime,  the  trial  judge  ought  not  to  give,  in  the  presence  of  the 
jury,  his  recollection  of  any  question  of  fact  which  may  be  in  issue 
upon  the  trial.  Such  a  statement  of  the  recollection  of  the  court  was 
made  in  this  case,  but,  in  view  of  the  result  already  indicated,  we  deem 
it  unnecessary  to  determine  the  validity  of  the  exceptiwi  taken  thereto. 

It  follows  that  the  judgment  of  conviction  should  be  reversed,  and  a 
new  trial  ordered.  All  concur,  except  WILLIAMS  and  STOViiK, 
JJ.,  who  dissent 


TON  OERICHTEN  T.  SEITZ. 
(Supreme  Conrt  An)ellate  DiTislon,  Fourth  Department    Uay  8,  1904.) 

1.   Sia.2<DKB— ChAKOIRO    Alf  ABCHT. 

Pen.  Code,  {{  46Sa,  46Sb,  define  criminal  anarchy  as  ttie  doctrine  that 
organized  government  Bbould  be  overthrown  by  force  or  violence,  and 
prescribe  the  ponishment  therefor.  Held,  that  one  who  dbargea  another 
with  being  an  anarchist  Intending  thereby  to  charge  that  he  la  an  advo- 
cate of  the  overturning,  by  violence,  of  government  and  law  and  order, 
la  guilty  of  Blander;  the  word  "anarchy"  reasonably  including  that 
meaning. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  William  Von  Gerichten  against  Frederick  Seitz.  From 
an  interlocutory  judgment  sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 
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Bartlett  &  Baker,  for  appellant 
P.  J.  Keeler,  for  respondent 

STOVER,  J.  The  allegation  is  that  the  defendant  tittered  concern- 
ing the  plaintiff,  in  the  presence  of  other  persons,  the  following  false, 
scandalous,  and  defamatory  words : 

"'Ton  [this  plaintiff  meaning]  are  an  anarcblst ;' "  "'He  [this  plaintiff 
meaning]  is  an  anarchist;'"  "'Yon  [this  plaintiff  meaning]  are  a  disturber;' 
thereby  intending  to  and  in  fact  charging  that  this  plalntlS  was  an  anarchist, 
and  a  believer  and  advocate  of  the  principles  of  anarchy,  and  that  this  plain- 
tiff bellsTed  In  and  advocated  the  overturn  by  violence  of  all  constituted 
forms  and  Institutions- of  society  and  government,  and  all  l&v  and  order,  and 
all  rights  of  property,  with  no  purpose  of  establishing  any  other  system  of 
order  in  the  place  of  that  destroyed,  and  that  this  plaintiff  was  a  person  who 
advocated,  prompted,  and  excited  revolt  against  established  rule,  law,  -  and 
custom,  and  that  this  plaintiff  was  a  believer  In,  and  an  advocator  of,  a  state 
of  society  in  which  there  is  no  capable  supreme  power — social  and  iwlltical 
confusion." 

There  was  a  second  count  alleging  other  language,  but  that  need 
not  be  considered  on  this  appeal. 

There  are  no  special  damages  alleged  in  the  complaint.  The  plain- 
tiff alleges,  however,  that  he  is  and  has  been  a  minister  of  the  gospel, 
residing  in  the  city  of  Buffalo,  and  is  now  and  has  been  the  pastor  of 
a  church  in  that  city. 

In  order  to  maintain  the  action,  it  should  appear  that  the  words  are 
such  as  to  charge  the  plaintiff  with  an  indictable  offense,  involving, 
moral  turpitude,  or  which  would  subject  the  plaintiff  to  infamous  pun- 
ishment Upon  his  brief  the  plaintiff  has  cited  many  cases  in  which 
the  charge  fell  short  of  these  requirements,  but  the  cases,  being  those 
of  libel,  have  no  application  to  an  action  of  slander ;  the  distinction  be- 
ing quite  broad,  and  the  rule  quite  well  settled. 

By  section  468b  of  the  Penal  Code : 

"Any  person  who  (1)  by  word  of  mouth  or  writing  advocates,  advises  or 
caches  the  duty,  necessity  or  propriety  of  overthrowing  or  overturning  or- 
ganized government  by  force  or  violence,  or  by  assassination  of  the  executive 
lead  or  of  any  of  the  executive  offldals  of  government,  or  by  any  unlawful 
neana  *  *  *  is  guilty  of  a  felony  and  punishable  by  Imprisonment  for 
lot  more  than  ten  years,  or  by  a  fine  of  not  more  than  five  thousand  dollars." 

By  section  468a : 

"Criminal  anarchy  is  the  doctrine  that  organized  government  should  be 
overthrown  by  force  or  violence,  or  by  assassination  of  the  executive  head 
»r  of  any  of  the  executive  officials  of  governm^it  or  by  any  unlawful  means. 
Cbe  advocacy  of  such  doctrine  either  by  word  of  month  or  writing  is  a 
elony." 

"Anarchy"  is  a  term  which  has  been  used  in  recent  years  to  describe 
L  lawless  and  dangerous  doctrine,  and  its  advocates  have  been  looked 
ipon  as  persons  dangerous  to  society,  and  some  of  its  more  outspoken 
Lnd  unbalanced  disciples  have  become  assassins.  The  student  of  so- 
:ial  science  and  systems  may  discriminate  between  the  mere  theorist 
vho  propounds  doctrines  that  are  re|;arded  by  a  vast  majority  of  the 
»eople  as  impracticable  and  demoralizmg,  and  the  destroyer  of  govern- 
rient  The  investigator  may  listen  with  tolerance  to  the  advocates  of 
loctrines  that  none  suspect  will  ever  be  accepted,  but  which  may  be 
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regarded  as  chimerical,  and  for  that  reason  not  dangerous;  but  die 
law  takes  cognizance  of  criminal  anarchy  only,  and  that  is  defined  in 
the  section  of  the  statute  above  quoted.  There  may  be,  as  is  urged 
here,  anarchy  which  is  not  under  the  condemnation  of  the  law,  and 
with  that  we  have  no  concern.  If  the  plaintiff  has  appropriately  set 
forth  language  which  charges  him  with  advocating  the  overturning  bv 
violence  of  aU  organized  government,  he  has  made  out  his  cause  of  ac- 
tion. 

Now,  what  is  the  charge?  "You  (the  plaintiff  meaning)  are  an  an- 
archist." If  it  be  true  that  there  is  a  distinction  between  criminal 
anarchy  and  anarchy  which  is  not  condemned  by  law,  then  the  charge, 
standing  by  itself,  would  be  insufficient  to  sustain  an  action  for  slander; 
but  with  the  innuendo  that  this  charge  ^as  intended  to  and  did  in  fact, 
charge  that  the  plaintiff  was  an  advocate  of  the  principles  of  anarchy, 
namely,  the  doctrine  "that  organized  government  should  be  overthrown 
by  force  and  violence,"  then,  it  seems,  the  charge  has  been  made  out. 
And  while  the  plaintiff,  by  the  addition  of  itmuendo,  could  not  change 
the  meaning  of  the  words  beyond  their  fair  or  plain  meaning,  yet,  if  this 
was  the  fair  meaning  and  intent  of  the  words,  he  has  made  out  a  case. 
It  is  not  the  believing  alone  in  the  principles  of  anarchy  which  would 
condemn  the  plaintiff,  for  no  mere  belief,  however  daneerous,  can  be 
the  subject  of  criminal  prosecution ;  but  the  advocacy  of  criminal  an 
archy — that  is,  advising  or  advocating  the  overturning  by  violence  of 
organized  government — ^is  condemned  by  law,  and  can  be  made  the 
'basis  of  a  criminal  prosecution.  Nor  can  we  say  that  the  fair  meaning 
of  the  words  is  not  such  as  to  warrant  one  in  believing  that  it  was 
intended  to  charge  that  the  plaintiff  advocated  criminal  anarchy.  ;• 
may  be  that  upon  a  trial  it  can  be  shown  that  the  words  were  not  ia- 
tended  to  be  taken  in  their  broadest  sense,  but,  for  the  purposes  of  the 
demurrer,  it  must  be  assumed  that  the  allegations  of  the  complaint  are 
true,  and  the  words,  being  capable  of  the  construction  contended  for 
by  the  plaintiff,  cannot  be  limited  by  us  to  their  more  innocent  inter- 
pretation. We  think  the  complaint  stated  a  cause  of  action,  and  :' 
demurrer  should  have  been  overruled. 

Interlocutory  judgment  reversed,  with  costs.  Demurrer  overruled, 
with  costs,  witfi  leave  to  defendant  to  answer  on  payment  of  costs.  Ai: 
concur. 


PRUTN  Y.  ECUADORIAN  ASS'N,  Limited,  et  aL 

(Supreme  Court,  Appellate  Dlylslon,  First  Department    May  6,  1901) 

.  Pleading— Biix  or  PARTicinjVBS— Fob  What  Fubnishkd— Fausk  Refee- 

SBNTATIONB. 

In  an  action  for  false  representations  wbicb  Induced  plalntUf  to  in- 
vest money  in  bonds  and  stocks  of  a  certain  railway,  and  to  expend 
time  and  money  In  financing  other  corporations  In  which  defendaat 
had  an  Interest,  It  was  proper  to  order  plaintiff  to  specify  In  a  bill  of 
particulars  what  the  several  statements  apd  representations  were  that 
were  claimed  to  be  false,  when,  where,  and  by  whom  they  were  made, 
and  whether  oral  or  In  writing  or  otherwise,  but  plaintiff  should'  not 
have  been  required  to  annex  his  documentary  evidence  to  the  bllL 
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Plaintiff  was  also  properly  required  to  state  In  Wb  bill  what  moneys 
he  expended,  what  number  of  bonds  he  purchased,  what  moneys  he  ad- 
vanced, and  what  corporatlonB  be  financed,  and  the  details  of  the  claim. 

Appeal  from  Special  Tenii. 

Action  by  Robert  C.  Pruyn  against  the  Ecuadorian  Association, 
Limited,  and  others.  From  an  order  granting  defendants'  motion  for 
a  bill  of  particulars,  plaintiff  appeals.     Modified. 

The  order  required  the  bill  to  state : 

"First  What  the  several  statements  and  representations  were  that  are 
claimed  to  be  false,  and  when,  where,  and  by  whom  they  were  made,  whether 
orally  or  in  writing  or  otherwise,  and,  If  Ini  writing,  aimexlng  copies  of  such 
as  may  be  in  plaintiff's  possession  or  control.  Second.  The  respects  in  which 
any  of  said  statements  or  representations  are  claimed  to  be  false.  Third. 
What  number  of  bonds  of  the  Guayaquil  &  Quito  Railway  Company  was 
stated  to  be  available  for  the  completion  and  equipment  of  its  railroad. 
Fourth.  What  the  cost  per  mile  of  the  construction  of  said  railroad,  then 
constructed  and  in  process  of  construction,  was  stated  to  have  been.  Fifth. 
In  what  respects  and  to  what  extent  the  country  through  which  such  rail- 
road then  ran  and  was  projected  was  stated  to  have  been  more  favorable  to 
railroad  construction  than  in  fact  It  was.  .  Sixth.  The  place  or  places  where 
valuable  coal  mines  of  large  extent  In  the  territory  accommodated  by  said 
railroad,  the  coal  from  which  would  naturally  be  transported  by  said  rail- 
road, were  stated  to  be,  and  of  what  nature  and  extent  said  mines  were 
stated  to  be.  Seventh.  What  the  resources  for  transportation  earnings  by 
;aid  railroad  In  other  respects  were  stated  to  be.  Eighth.  What  other  state- 
neiits  regarding  the  condition  of  the  affairs  of  said  railroad  were  made. 
Vintb.  What  the  liabilities  and  assets  of  said  railway  company  were  stated 
:o  be.  Tenth.  What  moneys  the  plaintiff  expended,  as  set  forth  in  para- 
^aph  4  of  the  complaint,  and  for  what  purposes.  Eleventh.  How  many 
>ondB  of  said  railway  company  the  plaintiff  purchased,  and  when,  where, 
'rom  whom,  and  at  what  price.  Twelfth.  What  moneys  plaintiff  advanced, 
md  for  the  payment  of  what  obligation.  Thirteenth.  What  corporations  the 
>Ialiitlff  financed  in  which  the  defendant,  the  Ecuadorian  Association,  Lim- 
ted,  bad  an  interest,  and  what  moneys  the  plaintiff  expended  therefor. 
Tourteenth.  What  labor  and  services  the  plaintiff  rendered,  as  set  forth  in 
>aragraph  4  of  said  complaint,  and  when,  where,  and  for  what  purpose, 
fifteenth.  What  bonds,  securities,  and  other  benefits  have  been  received  by 
>r  bave  accrued  to  the  plaintiff  from  his  alleged  expenditure  of  money,  time, 
xxd.   labor." 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
>-BRIEN,  and  LAUGHLIN,  JJ. 

C.  C.  Collin,  for  appellant 

Theodore  L.  Frothingham,  for  respondents. 

PATTERSON,  J.  The  Ecuadorian  Association,  Limited,  a  foreign 
orporation,  and  Archer  Harman,  alleged  to  be  its  managing  director, 
re  charged  in  the  complaint  with  having  falsely  stated  and  represented 
>  the  plaintiff  that  a  railroad  corporation  named  in  the  complaint,  and 
'hich  was  being  constructed  by  the  Ectiadorian  Company,  "had  a  large 
umber  of  bonds  available  for  the  completion  and  equipment  of  its  rail- 
>acl  in  excess  of  the  amount  of  bonds  which  such  company  did  have 
irailable  for  such  purposes;  that  the  cost  per  mile  of  the  construction 
f  the  railroad  of  said  railway  company,  then  constructed  and  in  pro- 
rss  of  construction,  was  much  less  than  the  actual  cost  thereof;  that 
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the  country  through  which  such  railroad  then  ran  and  was  projected 
was  much  more  favorable  to  railroad  construction  than  in  fact  it  was ; 
that  there  were  valuable  coal  mines  of  large  extent  in  the  territory  ac- 
commodated by  said  railroad,  the  coal  from  which  would  naturally  be 
transported  by  said  railway  company,  whereas,  in  fact,  there  were  no 
such  mines  whatever  in  such  territory;  and  that  in  many  other  re- 
spects the  resources  for  transportati(»i  earnings  by  said  railroad  were 
much  greater  than  in  fact  they  were;  and  that  the  condition  of  the 
affairs  of  said  railroad  was  much  more  favorable  than  in  fact  it  was ; 
that  the  liabilities  of  said  railway  company  were  less,  and  its  assets 
greater,  than  in  fact  they  were."  The  plaintiff  charged  that  these 
representations  were  false ;  that  they  were  made  by  the  defendant,  the 
Ecuadorian  Association,  Limited,  with  intent  to  induce  the  plaintiff  to 
invest  money  in  the  bonds  and  stocks  of  the  railway,  and  to  expend, 
time,  money,  and  labor  in  financing  other  corporations  in  which  the 
defendant  had  an  interest;  that  such  defendant  knew  the  statements 
to  be  false,  and  the  plaintiff,  relying  upon  them,  expended  a  lar^e 
amount  of  money  in  the  purchase  of  some  of  the  bonds,  and  performed 
much  labor  in  and  about  matters  connected  with  the  company.  He 
brought  this  action  to  recover  damages  for  the  false  representations. 
The  defendant  corporation  answered,  denying  each  and  every  allega- 
tion of  the  complaint  relating  to  the  matters  above  referred  to,  and, 
issue  being  joined,  made  a  motion  for  a  bill  of  particulars,  which  was 
granted,  and  the  plaintiff  was  required  to  furnish  such  a  bill. 

There  are  15  requirements  of  the  order.  So  much  of  the  first  as 
commands  the  plaintiff  to  specify  what  the  several  statements  and  rep- 
resentations were  that  are  claimed  to  be  false,  and  when,  where  and 
by  whom  they  were  made,  whether  oral  or  in  writing  or  otherwise,  is 
correct,  but  the  requirement  that  the  plaintiff  annex  in  writing  his 
documentary  evidence  was  unauthorized.  The  plaintiff  is  not  obliged 
in  this  way  to  furnish  his  evidence  to  his  adversary.  The  second  re- 
quirement of  the  order  is  entirely  unnecessary,  as  it  is  a  repetition  of 
that  part  of  the  first,  which  was  correctly  made.  The  third,  fourth, 
fifth,  sixth,  seventh,  eighth,  and  ninth  requirements  are  also  unneces- 
sary, for  what  is  directed  to  be  stated  by  them  is  also  included  in  that 
part  of  the  first  requirement  which  is  retained.  The  tenth  requirement 
of  the  order  is  proper.  It  refers  to  the  money  the  plaintiff  expended  as 
claimed  in  the  complaint.  The  eleventh  requirement  is  also  proper. 
It  relates  to  the  number  of  bonds  of  the  railway  company  the  plaintiff 
claims  to  have  purchased.  The  twelfth  is  also  proper,  as  that  relates 
to  what  moneys  were  advanced  by  the  plaintiff,  and  his  proof  should 
be  limited.  The  thirteenth  requirement  is  also  proper,  for  it  relates 
directly  to  the  subject  of  what  corporations  the  pUiintiff  claims  to  have 
financed,  and  the  defendant  should  be  notified  of  the  details  of  this 
claim,  so  that  it  may  be  able  at  the  trial  to  meet  it  It  is  conceded  that 
the  fourteenth  and  fifteenth  requirements  of  the  order  are  proper. 

The  order  should  therefore  be  modified  in  accordance  with  what  is 
here  su.q;prested,  and,  as  thus  modified,  affirmed,  without  costs  to  either 
party  oJE  this  appeal.   All  concur. 
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REITMAYEB  v.  OROMBia 
(Sapreme  Cioiirt,  Appellate  DiTlsion,  First  Department    May  6,  1904.) 

1.  Work  and  Labob— Bbkaoh  of  Contbact— Bill  of  Pabticulabs. 

Where  defendant  in  an  action  to  recover  the  valne  of  materials  fur- 
nished and  labor  performed  files  a  counterclaim  alleging  that  the  ma- 
terials were  furnished  and  the  work  done  under  a  contract  which  the 
plaintiff  failed  to  keep  and  perform,  to  the  damage  of  the  defendant, 
he  cannot  be  required  by  plalntm  to  file  a  bill  of  particulars  setting  forth 
the  breaches  of  the  contract 

Van  Brunt  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Anton  Reitmayer  against  Isabel  H.  Crombie.  From  an 
order  requiring  defendant  to  serve  a  bill  of  particulars  of  a  counter- 
claim, defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  L,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

James  Kearney,  for  appellant 
Henry  P.  Lippold,  for  respondent 

Mclaughlin,  J.  This  action  was  brought  to  recover  the  value 
of  materials  furnished  and  labor  performed  by  the  plaintiff  for  the 
defendant  (with  the  exception  of  a  small  item)  in  installing  a  heating 
appliance  in  an  apartment  house.  In  the  answer  interposed  the  de- 
fendant alleged  that  the  labor  and  materials  for  which  a  rteovery  was 
sought  w^re  performed  and  furnished  under  an  agreement  which 
the  plaintiff  failed  to  keep  and  perform  on  his  part,  in  that  he  aban- 
doned the  work  before  its  completion,  and  that  the  materials  furnished 
were  not  of  the  quality  or  the  work  performed  of  the  character,  called 
for  by  the  contract,  by  reason  of  which  she  had  been  damaged  to 
the  extent  of  $370,  which  she  pleaded  by  way  of  counterclaim.  Plain- 
tiff served  a  reply,  and  then  moved  that  the  defendant  serve  a  bill  of 
particulars  of  the  alleged  counterclaim,  specifying  in  what  respect  the 
plaintiff  did  not  complete  the  work  required  by  the  agreement,  in  what 
respect  the  materials  furnished  and  the  work  performed  were  infe- 
rior in  quality  and  character  to  that  called  for  by  the  contract,  and 
specifjdng  particularly  as  to  each  item  of  work  and  material  and  the 
location  thereof,  and  also  in  what  respect  the  performance  of  the 
work  and  the  furnishing  of  the  materials  was  abandoned  in  an  incom- 
plete and  unfinished  state.  The  motion  was  granted,  and  defendant 
has  appealed. 

The  order  appealed  from  must  fee  reversed.  Before  the  plaintiff 
can  recover,  if  the  work  were  performed  and  materials  furnished 
under  the  agreement  as  alleged  m  the  counterclaim,  he  must  prove 
performance  upon  his  part.  The  burden  is  upon  him  to  show  that 
he  has  kept  his  agreement  by  performing  the  work  within  the  time 
specified,  and  that  the  materials  are  of  the  quality  and  the  work  of  the 
character  called  for.  He  is  no  more  entitled  to  a  bill  of  particulars 
because  the  defendant  has  seen  fit  to  allege  the  existence  of  an  agree- 
ment than  he  would  have  been  had  he  brought  his  action  upon  the  con- 
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tract  and  defendant  had  interposed  a  general  denial.  In  that  case 
he  would  have  to  prove  performance  &fore  he  could  recover,  and 
that  he  must  do  now,  if  there  were  an  agreement  as  defendant  alleges. 

The  order  appealed  from,  therefore,  is  reversed,  with  $io  costs  and 
disbursements,  and  the  motion  denied,  with  $io  costs. 

O'BRIEN,    INGRAHAM,    and    HATCH,    JJ.,    concur.    VAN 
BRUNT,  P.  J.,  dissents. 


WORMSER  T.  GENERAL  ACCIDENT  ASSUB.  CORP.,  Umlted. 
(Supreme  Court,   Appellate  DItIsIoii,  First  Department    May  6,  1901.) 

1.   BCBOLABT     iRatTBANCK— POUCUS— CONSTBUCTIOR— LnnTATIOIt     OF     LlABII.- 
ITT. 

A  burglary  Ituurance  policy  described,  in  "Item  A,"  certain  articles  of 
Jewelry,  wearing  apparel,  etc.,  and  contained  a  proTtoo  that  "tbe  liability 
of  tbe  corporation  to  tbe  assured  for  loss  on  jewelry  and  precious  stones, 
'shall  not  exceed,  under  policies  of  this  corporation,  separately  or  tc^etb- 
er,  tbe  sum  of  one  thousand  dollars  of  tbe  Insurance  attaching  specifi- 
cally to  Item  A."  By  special  agreement  annexed  to  the  policy,  it  was 
further  provided  that  the  company  sbould  not  be  liable  "for  loss  in  ex- 
cess of  two  hundred  and  fifty  dollars  on  any  one  article  unless  oth^ 
wise  endorsed  on  this  policy."  Beld,  that  tbe  first  quoted  clause,  what- 
ever its  construction  standing  by  itself,  must  be  read  with  tbe  second, 
which  operated  to  limit  the  liability  of  the  corporation  to  the  sum  of 
1250  on  any  one  article  of  Jewelry. 

Controversy  submitted  on  ag^reed  facts  by  Maurice  S.  .Wormser 
against  the  General  Accident  Assurance  Corporation,  Limited.  Judg- 
ment rendered. 

Argued  before  VAN  BRUNT,  P.  ].,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

James  P.  Lee,  for  plaintiff. 

L.  HoUingsworth  Wood,  for  defendant 

INGRAHAM,  J.  On  the  28th  day  of  November,  1902,  the  defend- 
ant issued  its  policy,  whereby,  in  consideration  of  the  sum  of  $36.50 
premiiun  paid  by  the  plaintiff,  the  defendant  agreed  to  indemnif.^  the 
plaintiff  to  an  amount  not  exceeding  $6,000  for  the  term  of  12  months 
from  the  2d  day  of  December,  1902,  at  noon,  to  the  2d  day  of  Decem- 
ber, 1903,  at  noon,  against  direct  loss  by  burglary,  larceny,  or  theft 
on  any  of  the  property  described  in  the  schedule,  which  was  a  part 
of  the  policy,  occasioned  by  its  felonious  abstraction  from  the  house, 
building,  apartments,  or  rooms  a^ually  occupied  by  the  assured,  and 
described  in  the  said  schedule,  cdused  by  any  domestic  servant  or  other 
employe  of  the  assured,  or  by  any  person  or  persons  unlawfully  in  or 
upon  the  premises,  and  against  direct  loss  by  damage  to  the  said 
property  and  to  the  said  premises  caused  by  burglars  or  thieves.  The 
description  of  this  property  in  the  schedule  is  as  follows:  "(i)  Item 
A,  $6,000  on  Gold  and  Sterling  Silverware,  Watches,  Jewelry,  Wear- 
ing Apparel,  Furs,  Laces,  Rugs,"  etc.,  with  the  following  proviso: 
"The  liability  of  the  corporation  to  the  assured  for  the  loss  on  jewelry 
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and  precious  stones,  shall  not  exceed,  under  policies  of  this  corpora- 
tion, separately  or  together,  the  siun  of  one  thousand  dollars  of  the 
insurance  attaching  specifically  to  Item  A."  By  a  special  agreement 
annexed  to  this  policy  it  was  further  provided  that  the  company  shall 
not  be  liable  "for  loss  in  excess  of  two  hundred  and  fifty  dollars  on 
any  one  article  unless  otherwise  endorsed  on  this  policy."  It  was  also 
stated  in  the  submission  that  on  or  about  the  6th  day  of  February, 
1903,  and  during  the  time  when  the  said  policy  was  in  force,  "a  cer- 
tain jeweled  scarf  pin,  the  property  of  the  plaintiff,  worth  the  sum  of 
about  five  thousand  ($5,000)  dollars,  was  taken  by  burglary,  lar- 
ceny, or  theft  from  the  house"  specified  in  the  policy.  No.  14  East 
Sixty-Second  street.  New  York  City;  that  the  defendant  company 
admits  its  liability  to  the  plaintiff,  under  said  policy  of  assurance,  in 
the  sum  of  $250,  by  reason  of  the  facts  stated,  but  the  defendant  al- 
leges that  it  is  under  no  further  liability  whatsoever;  that  the  plain- 
tiff claims  that  the  defendant  compariy  is  liable  to  him  under  said 
policy  of  assurance,  by  reason  of  the  facts  stated,  in  the  sum  of  $1,000, 
no  part  of  which  has  been  paid,  although  demand  therefor  has  been 
duly  made.  The  plaintiff  therefore  demands  judgment  against  the 
defendant  in  the  sum  of  $1,000,  with  interest  from  February  6,  1903. 
with  costs. 

The  question  thus  presented  is  whether  the  defendant  is  liable  upon 
this  policy  for  $250,  or  $1,000,  on  account  of  the  loss  by  the  plain- 
tiff of  a  jeweled  scarf  pin  worth  about  the  sum  of  $S,ooo.  The  defend- 
ant had  agreed  to  insure  the  plaintiff  against  direct  loss  by  burglary, 
larceny,  or  theft  to  the  amount  of  $6,000  on  various  articles,  including 
jewelry  and  precious  stones.  Then,  to  limit  its  liability,  it  was  pro- 
vided that  "the  liability  of  the  corporation  to  the  as.sured  for  the  loss 
on  jewelry  and  precious  stones,  shall  not  exceed,  under  policies  of 
this  corporation,  separately  or  together,  the  sum  of  one  thousand  dol- 
lars of  the  insurance  attaching  specifically  to  Item  A."  Whether  the 
words  "separately  or  together"  applied  to  "jewelry  and  precious 
stones,"  or  "under  policies  of  this  corporation,"  is  not  entirely  clear. 
The  corporation  had  issued  but  one  policy  to  this  plaintiff,  but  the 
words  of  the  policy  would  seem  to  apply  to  a  case  where  several  poli- 
cies had  been  issued.  The  plaintiff  claims  that,  by  reason  of  the  comma 
aftei*  the  word  "corporation,"  the  grammatical  construction  of  the 
sentence  requires  that  the  words  "separately  or  together"  should  apply 
to  a  loss  on  jewelry  and  precious  stones,  as  if  the  clause  read,  "The 
liability  of  this  corporation  to  the  assured  for  the  loss  on  jewelry 
and  precious  stones,  separately  or  together,  shall  not  exceed,  under 
policies  of  this  corporation,  the  sum  of  one  thousand  dollars."  Yet, 
assuming  that  this  was  the  construction  to  be  given  to  this  clause,  the 
policy  would  seem  to  place  in  a  separate  class  "jewelry  and  precious 
stones,"  and  provide  that  the  liability  of  the  corporation  for  the  loss 
on  jewelry  and  precious  stones,  separate  or  together — ^that  is,  whether 
the  precious  stones  were  a  part  of  the  jewelry  or  separate  therefrom — 
was  not  to  exceed  $1,000,  and  this  clause  then  must  be  read  in  con- 
nection with  the  special  agreement  that  the  corporation  shall  not  be 
liable  "for  loss  in  excess  of  two  hundred  and  fifty  dollars  on  any  one 
article  unless  otherwise  endorsed  on  this  policy."    So,  assuming  that 
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the  construction  should  be  that  claimed  by  the  plaintiflF,  it  would  seem 
that  the  policy  limits  the  liability  of  the  corporation  to  the  sum  of 
$250  on  any  one  article  of  jewelry.  There  seems  to  be  no  constructioc 
that  can  be  given  to  this  instrument,  if  force  is  to  be  given  to  both  oi 
these  clauses,  that  would  impose  a  liability  upon  the  defendant  in 
excess  of  $250. 

It  follows  that  the  plaintiff  is  entitled  to  judgment  for  $250  and 
interest  from  February  6,  1903,  with  costs.    All  concur. 


WARNER  T.  JAMES  et   aL 

(Supreme  Court,  Appellate  Dlrislon,  First  Department    May  6;  tBOL) 

t,  Plkadinob— DsFiniTBNBSB— Acnons  FOB  Deceit. 

In  an  action  against  the  directors  of  a  corporation  for  false  repre9e> 
tatlons  a>  to  its  afTalrs,  a  complaint  alleging  that  plalntilf  decided  to 
withdraw  bis  deposits,  and  when  about  to  serve  a  aotice  of  such  witV 
drawal  upon  the  corporation  he  commmilcated  his  intention,  bm  s-ai 
induced  to  refrain  by  reason  of  the  false  representations  of  defendant 
was  Indefinite  in  falling  to  specify  the  time  when  plalntUT  decided  n 
withdraw  his  deposits,  the  date  of  his  communication  of  that  fact  to  tt» 
corporation,  the  officers  to  whom  he  communicated  his  intention,  and  tis 
time  that  the  representations  which  induced  him  not  to  withdraw  lit 
deposits  were  made,  and  to  that  extent  was  subject  to  a  motion  to  maXi 
more  definite  and  certain. 

2.  Same. 

In  an  action  against  the  directors  of  a  corporaticm  for  false  repn- 
sentatlong  as  to  its  affairs,  inducing  plalnti<T  to  leare  his  d^Kisits  wiiii 
the  corporation  after  he  had  decided  to  withdraw  them,  plaintiff  canii 
not  be  compelled,  by  a  motion  to  make  the  complaint  more  definite  scd 
certain,  to  set 'out  In  full  his  certificates  of  deposit  referred  to  tbereia, 
but,  if  it  was  necessary  that  defendant  have  an  inspection  tbereot  i* 
should  make  application  for  a  discovery  after  the  case  was  at  issue. 

S.  Sajie. 

In  an  action  against  the  directors  of  a  corporation  for  false  represen- 
tations as  to  its  condition  inducing  plaintiff  to  leave  his  deposits  with 
the  corporation,  where  the  complaint  alleged  the  d^xislt  of  money  for 
plaintiff's  children,  and  gave  the  date,  number,  and  amount  of  his  ccr- 
tlflcates  of  deposit,  defendants  were  given  sufficient  Information  to  meet 
the  allegations,  and  it  was  unnecessary  to  all^e  whether  the  depo^i^ 
were  made  In  the  name  of  the  children  or  in  the  name  of  plaintiff  (<« 
their  benefit 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  C.  Warner  against  Thomas  L.  James  and  others. 
From  an  order  denying  a  motion  to  require  plaintiff  to  make  his  com- 
plaint more  definite  and  certain,  defendants  appeal.    Modified. 

See  85  N.  Y.  Supp.  153. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHI<IN,  O'BRI- 
EN, and  INGRAHAM,  JJ. 

William  Hepburn  Russell,  for  appellants. 
Horace  E.  Deming,  for  respondent 

INGRAHAM,  J.  We  see  no  reason  for  interfering  with  tiie  order 
of  the  court  below,  except  in  one  particular.    By  the  twenty-first  para- 
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graph  of  the  complaint  it  is  alleged  that  in  the  spring  of  1898  the  plain- 
tiff deposited  with  the  defendants  the  sum  of  $2,600,  and  that  he,  as 
agent  for  others,  made  other  deposits  with  the  corporation  specifying 
the  date  of  each  deposit;  that  he  decided  to  withdraw  said  deposits, 
and,  when  about  to  serve  a  notice  of  such  withdrawal  upon  the  cor- 
poration, he  communicated  to  said  corporation  his  decision  and  in- 
tention to  withdraw  said  deposits,  but  was  induced  to  refrain  from 
that  action  by  reason  of  certain  alleged  false  representations  made 
to  him  by  the  defendants  in  relation  to  the  corporation.  This  alle- 
gation as  to  the  communication  of  his  intention  to  withdraw  is  indefi- 
nite in  failing  to  specify  the  time  when  he  had  decided  to  withdraw 
his  deposits,  the  date  of  his  communication  of  that  fact  to  the  cor- 
poration, the  officers  to  whc»n  he  communicated  his  intention,  and  the 
time  that  the  representations  which  induced  him  not  to  withdraw  the 
deposits  were  made,  and  to  that  extent,  I  think,  the  complaint  should 
be  made  more  definite  and  certain.  The  date  of  the  communication 
of  this  intent  to  the  officers  of  the  corporation,  and  the  officers  to 
whom  it  was  made,  are  quite  material,  as  the  liability  of  a  defendant 
kvould  depend  upon  his  being  a  director,  and  responsible  for  the  rep- 
resentations at  the  time  they  were  made.  It  would  be  improper  to 
:ompel  the  plaintiff,  as  a  part  of  his  cause  of  action,  to  set  out  in 
full  the  various  certificates  referred  to  in  his  amended  complaint  If, 
ifter  the  action  is  at  issue,  it  is  important  for  the  defendants  to  have 
tn  inspection  of  the  certificates  of  deposit,  the  proper  application  would 
)e  for  a  discovery. 

The  complaint,  we  think,  is  not  indefinite  and  uncertain  as  to  the 
>ther  instances  to  which  attention  is  called.  When  the  plaintiff  al- 
eges  that  he  deposited  the  money  for  his  children,  giving  the  date, 
lumber,  and  the  amount  of  the  certificates  received  as  representing 
he  deposits,  all  the  information  about  the  deposits  necessary  to  enable 
fie  defendants  to  meet  the  allegations  is  given.  It  is  entirely  inuna- 
srial  whether  the  deposits  were  made  in  the  name  of  the  children  or 
1  the  name  of  the  plaintiff  for  their  benefit.  The  action  is  not 
rought  to  recover  on  the  certificates,  but  for  damages  sustained  in 
DHsequence  of  the  alleged  fraudulent  representations  by  the  defend- 
nts.  The  allegation  in  relation  to  the  assignments  as  alleged  in  the 
lirty-sixth  paragraph  of  the  complaint  is  specific,  and  there  can  be 
o  uncertainty  as  to  the  persons  who  made  the  assignment. 

The  order  appealed  from  should  therefore  be  modified  by  requiring 
le  plaintiff  to  make  the  complaint  more  definite  and  certain  in  the 
articular  specified,  and  in  other  respects  denying  the  motion,  without 
>sts  of  this  apped.    All  concur. 
S7N.X.S.— 62 
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LEONARD  T.  PIERCE  et  aL 
(Sapremc  Court,  Appellate  DlvlBlcm,  First  Department    May  6,  1904.) 

1.  TBUSTBBS— ACCOUIfTIRO— ACnONB— PEBSOnAI.    OB    Refsesertativz    Cafac- 

ITT. 

Where  a  complaint  in  a  suit  to  compel  a  testamentary  trustee  to  ac- 
count did  not  attack  the  validity  of  the  will  under  which  the  trustee 
was  acting,  but  distinctly  alleged  that  defendant  received  a  certain  snin 
as  trustee  under  the  will,  the  suit  was  maintainable  only  against  tbe 
trustee  In  his  representative  capacity,  and  not  as  an  Individual. 

2.  Bamb— Pabtiss. 

Where  property  was  devised  to  a  trustee  in  trust  to  pay  the  Income 
to  a  Judgment  debtor's  mother  for  life,  remainder  after  her  death  to  sach 
Judgment  debtor,  and,  if  be  died  before  bis  mother,  then  remaind»:  to 
certain  other  devisees  named,  such  devisees  were  necessary  parties  to 
an  action  by  the  judgment  debtor's  receiver  to  compel  the  trustee  to  file 
an  interlocutory  account  showing  the  condition  of  the  fund. 

Patterson,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Chatfield  Leonard,  as  receiver  of  the  property  of  Curtis 
A.  Barnum,  a  j'udgment  debtor,  against  Carlton  B.  Pierce,  impleaded 
with  others.  From  a  judgment  overruling  a  demurrer  to  the  com- 
plaint, defendants  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, INGRAHAM,  and  LAUGHLIN,  JJ. 

Carlton  B.  Pierce,  for  appellants. 
Clarence  L.  Barber,  for  respondent. 

INGRAHAM  J.  The  complaint  alleges  the  recovery  of  several 
judgments  against  the  defendant  Curtis  A.  Barnum  in  the  years  1885 
and  1887,  the  issue  and  return  unsatisfied  of  executions  upon  said 
judgments,  the  institution  of  proceedings  supplementary  to  execution, 
the  appointment  of  a  receiver  of  the  judgment  debtor,  and  the  ap- 
pointment of  the  plaintiff  as  such  receiver;  that  by  the  last  will  and 
testament  of  the  father  of  the  judgment  debtor,  which  was  admitted 
to  probate  on  June  4,  1883,  certain  real  property  situated  in.  Otsego 
county  was  devised  to  the  judgment  debtor  in  fee  simple,  subject  to  the 
life  estate  of  his  mother,  the  defendant  Laura  Barnum,  with  a  further 
provision  in  the  will  that  in  case  of  the  death  of  the  said  Curtis  A. 
Barnum,  the  judgment  debtor,  without  leaving  descendants,  prior  to 
the  death  of  nis  mother,  the  said  property  should  pass  to  the  other 
devisees  therein  named;  that,  pursuant  to  authority  contained  in  the 
said  will,  the  said  property  was  sold  in  1886,  and  the  proceeds,  amount- 
ing to  the  sum  of  $4,000,  were  paid  over  to  the  defendant  Carlton  B. 
Pierce,  who  was  by  the  will  constituted  sole  trustee,  to  invest  the 
same,  and  to  pay  the  income  thereof  to  the  judgment  debtor's  mother 
during  her  life ;  that  .the  judgment  debtor  is  insolvent,  and  has  no 
property  within  this  state,  except  his  interest  in  the  said  fund  of  $4,000. 
and  is  a  resident  of  the  state  of  Pennsylvania;  that  the  said  sum  of 
$4,000  was  paid  over  to  the  defendant  Carlton  B.  Pierce,  as  trustee 
appointed  under  the  will,  in  or  about  the  year  1886,  upon  the  sale  of 
the  said  brick-house  property  made  by  said  trustee  pursuant  to  the 
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provisions  of  the  said  will,  and  he  has  never  rendered  any  account  as 
such  trustee,  and  that,  before  the  commencement  of  the  action  the 
plaintiff  made  a  written  demand  on  said  trustee  for  an  accounting,  but 
he  has  refused  and  neglected  to  render  such  accounting;  that,  on  in- 
formation and  belief,  a  portion  of  said  fund  has  been  lost  through  the 
fault  and  negligence  and  unauthorized  investments  of  said  trustee,  and 
the  remainder  is  in  grave  danger  of  waste  and  depreciation;  that,  in 
order  to  make  an  advantageous  sale  of  said  vested  remainder,  it  is 
essential  that  the  court  and  intending  purchasers  shall  know  the  value 
and  nature  of  the  securities  in  which  said  fund  is  invested,  as  well  as 
the  amount  thereof  which  has  survived  said  17  years  of  investment; 
that  it  is  also  essential  that  the  said  fund  shall  be  safely  invested,  as 
the  plaintiff  is  not  to  receive  the  same  until  the  falling  in  of  the  life 
estate.  Wherefore  the  plaintiff  asks  judgment  that  the  trustee  rendei 
an  account  of  his  proceedings,  including  a  statement  of  the  amount 
and  manner  of  the  mvestment  of  said  fund ;  that  he  withdraw  all  for- 
eign investments;  that  he  replace  and  make  good  such  sums  as  have 
been  lost  through  foreign  investments,  or  other  violaticm  of  his  duties 
as  trustee;  that  he  give  security  for  the  faithful  performance  of  his 
duties  as  trustee;  that  his  accounts  be  judicially  settled;  and  that  the 
said  trustee  be  enjoined  from  making  any  further  foreign  or  other 
illegal  investments  of  said  fund,  or  committing  waste  thereof.  To 
this  complaint  the  defendant  Pierce  demurred  upon  the  ground  that 
there  is  a  defect  of  parties  defendant,  in  that  the  persons  described 
as  the  "other  devisees  therein  named"  are  necessary  defendants  in  the 
action,  and  also  upon  the  ground  that  there  is  a  defect  of  parties  de- 
fendant, in  that  Carlton  B.  Pierce,  as  trustee,  is  a  necessary  defendant, 
and  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  demurrer  was  overruled,  and,  from  an  interlocu- 
tory judgment  overruling  it,  the  defendant  Pierce  appeals. 

The  defendant  Pierce  is  here  sued  individually,  and  he  is  asked  to 
account  as  trustee  of  an  estate  held  by  him  under  a  will  of  the  father 
of  the  judgment  debtor,  in  which  the  other  defendant  has  a  life  in- 
terest. It  would  seem  to  be  apparent  that,  as  an  individual,  the  de- 
fendant cannot  be  compelled  to  account  for  property  that  he  holds  as 
trustee.  The  complaint  does  not  attack  the  will  under  which  the  ap- 
pellants are  acting,  but  distinctly  alleges  that  the  defendant  received 
this  sum  of  money  as  trustee  under  the  will.  There  is  no  allegation  of 
the  complaint  that  affects  the  ownership  of  this  fund  in  controversy, 
or  justifies  an  action  in  relation  to  it  against  the  trustee  personally. 
The  fund  belongs  to. the  estate  of  the  decedent,  and  is  held  by  the 
trustee  under  the  will.  Frcnn  the  allegations  of  the  complaint,  it  would 
appear  that  the  title  had  vested  in  the  trustee,  and  it  seems  to  follow 
that  he  can  only  be  called  to  account  as  trustee,  and  not  as  an  indi- 
vidual. As  to  this  demurring  defendant  individually,  no  cause  of  ac- 
tion is  alleged,  and,  as  he  is  only  sued  individually,  his  demurrer  should 
have  been  sustained.  A  trustee  can  only  be  called  upon  to  account  in 
his  representative  capacity,  and,  in  any  action  to  compel  him  to  ac- 
count, all  parties  interested  in  the  fund  are  necessary  parties.  An  ac- 
counting which  entails  expense  upon  an  estate  should  only  be  ordered 
where  all  parties  interested  in  the  estate  are  before  the  court    The 
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complaint  alleges  that,  in  the  event  of  the  ju^^ent  debtor's  dying 
before  his  mother,,  this  property  is  to  go  to  other  devisees  nam^  in 
the  will,  and,  in  any  action  for  an  accounting  by  the  trustee,  such 
devisees  are  necessary  parties.  The  subject  in  controversy  in  this  ac- 
tion is  the  fund  of  $4,000  held  by  the  defendant  Pierce  as  trustee. 
The  object  of  the  action  is  to  compel  him,  as  trustee,  to  account  for 
that  fund.  The  complaint  alleges  that  there  are  others,  not  parties  to 
the  action,  who  would  be  entitled  to  that  fund  in  the  event  of  the  death 
of  the  judgment  debtor  before  the  person  entitled  to  a  life  interest 
therein;  and  for  a  complete  determination  of  the  question  involved, 
namely,  an  accounting  of  this  trust  fund,  it  would  seem  that  those 
parties  to  whom  the  fund  would  go  in  the  event  of  the  death  of  the 
judgment  debtor  prior  to  the  death  of  the  person  for  whose  life  the 
property  is  held  must  be  parties  to  the  action. 

'  I  can  see  no  distinction  in  this  respect  between  a  final  accounting 
and  an  interlocutory  accounting.  A  trustee  should  not  be  called  to 
account  by  each  person  claiming  an  interest  without  joining  the  others 
also  intefested,  so  that  the  court  can  finally  adjudicate  the  rights  of 
the  several  parties  to  the  fund  up  to  the  time  of  the  accounting.  Nor 
is  the  fact  that  this  is  called  an  action  auxiliary  to  the  main  action  to 
assert  the  plaintiff's  title  to  the  fund  of  $4,000  an  answer  to  this  objec- 
tion. Just  what  is  meant  by  an  "action  auxiliary"  to  the  main  action 
is  not  apparent  The  plaintiff  either  has  a  right  to  cause  the  trustee 
to  account,  or  he  has  not  If  he  has,  he  is  bound  to  make  all  those 
interested  in  the  fund  parties  to  the  action,  so  that  there  can  be  a  final 
adjudication  as  to  the  condition  of  the  fund,  and  the  trustee's  accounts 
can  be  passed.  The  allegation  of  the  complaint  that,  in  the  event  of 
the  death  of  the  judgment  debtor  prior  to  the  life  tenant,  the  property 
is  to  be  paid  to  other  devisees  named  in  the  will,  is  an  sillegation  that 
those  other  devisees  are  in  existence,  ready  to  take  in  the  event  of  the 
happening  of  the  contingency  named  in  the  will. 

I  think,  therefore,  that  the  demurrer  should  have  been  sustained  on 
the  ground  that  there  is  no  cause  of  action  alleged  against  the  defend- 
ant Pierce  individually,  and  that  there  is  a  defect  of  parties  defendant; 
and  the  judgment  appealed  from  must  be  reversed,  with  costs,  and  the 
demurrer  sustained,  with  costs,  with  leave  to  plaintiff  to  amend  upon 
payment  of  costs  in  this  court  and  in  the  court  below.  All  ccmcur,  ex- 
cept PATTERSON,  J.,  who  dissents. 


BECKER  T.  METROPOLITAN  LIFB  INS.  CO. 
(Snpreme  Court,  Trial  Term,  Chenango  Oonntjr.    Hardi,  1004.) 


WiTRKaS— PaiVIUOEO   ComnTRICATIONB. 

In  an  action  on  a  life  insorance  policy  defendant  alleged  tba.t  hunired, 
before  the  issue  of  the  policy,  had  had  an  attack  of  apoplexy,  which  he 
concealed  from  the  inaorer.  The  proofs  of  death  contained  a  certiflcate 
of  the  attending  physician  of  the  Insured  atatlng  that  the  cauae  of  deatti 
was  apoplexy,  and  that  the  physician  had  attended  the  insured  at  the 
dme  of  the  alleged  prior  attack.  Beld  that,  while  the  benefldary  may 
•how  that  the  certificate  statement  as  to  the  prior  attack  of  apc^lexy 
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was  false,  the  physician  was  incompetent  to  testify  in  support  of  his  cer- 
tiflcate  under  Code  Clr.  Proc.  |  884,  relating  to  InformatiOD  acquired  la 
professional  capacity. 

Action  by  Martha  Becker  against  the  Metropolitan  Life  Insurance 
Company.    Verdict  for  plaintitt.    Motion  for  new  trial.     Denied. 

William  H.  Sullivan  (H.  C.  Stratton,  of  counsel),  for  plaintiff. 
Martin  T.  Nachtmann,  for  defendant 

FORBES,  J.  This  action  was  brought  to  recover  $i,ooo  under  an 
insurance  contract  for  the  death  of  the  plaintiff's  husband,  who  died 
of  apoplexy.  The  case  was  submitted  to  the  jury,  which  rendered  a 
verdict  for  the  plaintiff  in  the  sum  of  $i,o8o.  This  is  a  motion  for 
a  new  trial  upon  the  minutes,  under  section  999,  Code  Civ.  Proc. 

The  application  for  insurance  was  made  April  18,  1900.  The  policy 
is  dated  April  20,  1900.  The  assured  died  April  3,  1902.  The  plaintiff 
is  the  beneficiary  named  in  the  policy.  The  defendant  claims  that  the 
assured  had  an  attack  of  "cerebral  apoplexy"  on  the  30th  day  of  Oc- 
tober, 1899,  and  was  treated  for  that  illness,  being  confined  to  his  house 
several  days;  that  these  facts  were  concealed  from  the  defendant's 
agent  at  the  time  of  making  the  application;  and  that  the  answers 
made  by  the  assured  were  warranties,  the  breach  of  which  makes  the 
insurance  void.  The  plaintiff  put  in  evidence  the  application,  the  poli- 
cy, and  the  proofs  of  death,  which  showed,  upon  their  face,  that  the 
plaintiff  was  not  entitled  to  recover.  The  physidan's  certificate  of 
death  showed  the  previous  illness,  upon  which,  with  a  statement  in  the 
plaintiff's  affidavits,  the  defendant  sought  to  make  a  defense  to  the 
recovery  under  said  insurance.  The  motion  to  nonsuit  the  plaintiff, 
the  motion  to  dismiss  the  complaint,  and  the  motion  to  direct  a  judg- 
ment for  the  defendant  were  made  and  denied  over  the  defendant's 
exceptions.  Additional  evidence  was  given  to  explain  the  proofs  of 
death. 

There  are  two  or  three  exceptions  which  are  to  be  carefully  ex- 
amined: Was  the  excluded  testimony  of  Dr.  Roper — the  attending 
physician,  who  made  the  certificate  of  death— -competent,  where  the 
defendant  sought,  by  questions  put,  to  show  that  he  attended  and 
treated  the  patient?  'The  question  was  raised  in  several  different 
forms,  and  was  excluded  under  section  834,  Code  Civ.  Proc  It  al- 
ready appeared  upon  the  trial  that  this  physician  did  attend  the  de- 
ceased, and  had  made  a  certificate  of  the  cause  of  death.  This  evidence 
was  put  in  by  the  plaintiff  as  a  part  of  her  case.  Defendant  was  per- 
mitted to  show  without  objection  that  the  witness  did  visit  the  patient; 
that  he  prescribed  for  him  at  the  patient's  house  and  at  witness'  office. 
I  am  satisfied  that  further  evidence  was  properly  excluded.  The  evi- 
dence showed  that  he  was  the  attending  physician,  and  that  he  pre- 
scribed for  the  assured.  It  was  necessary  for  the  plaintiff  to  make 
proof  of  death  and  of  the  cause  of  death.  The  evidence  that  the  wit- 
ness signed  the  certificate  of  death  would  not  have  been  competent  if 
it  had  been  offered  on  the  part  of  the  defendant.  Davis  v.  Supreme 
Lodge,  165  N.  Y.  159,  58  N.  E.  891.  The  certificate  showed  the  facts 
which  the  defendant  sought  to  prove,  and  which  were  excluded  under 
its  exceptions.    It  is  claimed  under  Patten  v.  United  Life  &  A.  Ins. 
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Ass'n,  133  N.  Y.  450,  31  N.  E.  342,  that  the  defendant  had  the  right  to 
show  that  the  witness  attended  the  patient  in  a  professional  capacity, 
the  number  of  visits  he  made,  and  when  those  visits  were  made.  While 
I  do  not  find  that  this  case  bias  been  criticized,  it  has  been  overruled  in 
principle.  Nelson  v.  Village  of  Oneida,  156  N.  Y.  219,  50  N.  E.  802, 
66  Am.  St.  Rep.  556.  It  was  shown  on  the  trial  that  file  witness'  cer- 
tificate was  false  as  to  the  prior  illness.  The  eflFort  on  the  part  of  the 
defendant  was  to  show  that  the  deceased  had  not  only  been  previously 
ill,  but  that  he  died  of  apoplexy,  of  which,  it  is  claimed,  he  had  an  at- 
tack in  the  month  of  October  before  the  policy  was  issued.  This  oral 
evidence  was  excluded  as  privileged.  The  case  of  Griffitlis  v.  Met  St 
R.  Co.,  171  N.  Y.  106,  63  N.  E.  808,  affirms  the  doctrine  held  in  the 
Nelson  Case,  supra,  except  it  holds  that  the  burden  of  proof  is  on  the 
party  to  show  that  the  case  does  not  come  within  the  rule.  The  case 
holds  that  when  it  is  necessary  to  enable  him  to  act  in  his  capacity  of 
physician,  the  evidence  is  then  privileged.  This  doctrine  is  held  in 
Green  v.  Metropolitan  St.  R.  Co.,  171  N.  Y.  201,  63  N.  E.  958.  89 
Am.  St.  Rep.  807 ;  Deutschmann  v.  Third  Ave.  R.  R.  Co.,  87  App.  Div. 
503,  84  N.  Y.  Supp.  887.  The  plaintiff  had  the  right  to  show  that  the 
statements  in  the  certificate  were  not  true.  Kipp  v.  Metropolitan  L. 
Ins.  Co.,  41  App.  Div.  298,  58  N.  Y.  Stwp.  494;  Spencer  v.  Citizens' 
M.  L.  Ins.  Assn.,  142  N.  Y.  509,  37  N.  E.  617 ;  Hanna  v.  Connecticut 
Mut.  L.  Ins.  Co.,  150  N.  Y.  520,  44  N.  E.  1099.  The  plaintiff  having 
explained  and  shown  the  untruthfulness  of  the  physician's  certificate, 
the  physician  had  no  right  to  take  the  stand  for  die  purpose  of  sus- 
taining the  certificate  and  contradicting  the  beneficiaiy.  Nelson  v. 
Village  of  Oneida,  supra.  Again,  the  witness  was  permitted  to  testify 
to  nearly  every  fact  sought  to  be  raised  under  the  exceptions  taken. 
Some  of  the  questions  asked  called  for  the  conclusion  of  the  witness, 
whUe  others  are  clearly  inadmissible  or  are  cumulative,  and  were 
prm)erly  excluded. 

The  request  to  charge,  at  page  173,  is  covered  by  the  evidence  ad- 
mitted, and  is  all  the  defendant  could  require.  The  court  was  request- 
ed to  charge  that  the  proof  shows  that  the  deceased  suffered  from 
cerebral  apoplexy  on  the  30th  day  of  October,  1899,  and  was  treated  by 
Dr.  Roper  thereafter,  and  the  illness  was  for  12  days.  The  court  so 
charged.  This  evidence  is  shown  by  the  certificate,  but  is  contradicted 
and  explained.  The  court  also  charged,  at  page  175,  the  request,  as 
made,  that  the  proofs  of  death  are  prima  facie  evidence  against  the 
plaintiff,  and,  if  unquestioned,  are  conclusive.  The  court  also  charged 
that  the  certificate  of  Dr.  Roper,  attached  to  the  proofs  of  death,  is  not 
privileged  under  the  statute.  This  is  so  because  it  was  put  in  by  the 
plaintiff  herself,  and  she  therefore  waived  that  privilege  to  this  extent 
The  exception  to  the  request  to  charge  said  modified  statement  is  not 
well  taken.  The  ruling  at  pa^^e  177  is  correct.  'V^liile  it  may  be  ad- 
mitted that  the  plaintiff  authorized  a  statement  to  be  made  by  the  phy- 
sician, she  was  not  bound  by  an  unauthorized  false  statement  That 
statement  was  made  in  her  absence.  The  evidence  is  positive  that 
she  never  saw  the  statement,  and  that  its  contents  were  neither  read 
nor  disclosed  to  her.  That  statement,  as  made,  was  unauthorized  and 
false  in  fact    Whether  the  insured  was  sick  or  not,  and  the  extent  of 
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that  illness,  was  a  question  of  fact  for  the  jury.  See  authorities,  supra ; 
Crosby  v.  Security  Mut.  h.  Ins.  Co.,  86  App.  Div.  89,  83  N.  Y.  Supp. 
140. 

The  question  of  fact  was  not  submitted  to  the  jury  as  to  whether  the 
contract  constitutes  a  warranty;  but  whether  tbtn  was  a  breach  of 
warranty  is  a  question  of  fact  for  the  jury  where  there  is  a  dispute. 
Schane  v.  Metropolitan  L.  Ins.  Co.,  76  App.  Div.  271,  78  N.  Y.  Supp. 
582;  Dwight  V.  Germania  L.  Ins.  Co.,  103  N.  Y.  341,  8  N.  E.  654,  57 
Am.  Rep.  729.  I  am  inclined  to  think  that  the  case  was  properly  sub- 
mitted to  the  jury.    The  motion  for  a  new  trial  is  denied,  with  costs. 

Motion  denied,  with  costs. 


BOSWORTH   T.    KINGHORN   et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    Hay  0,  1904.) 

1.  Nkw  Tbiaus— Motions— AppEAir-AcTioRB  Tried  bt  Coitbt. 

A  motion  for  a  new  trial  on  tbe  minutes  cannot  be  made  In  an  action 
tried  to  the  court,  and  an  appeal  from  an  order  denying  such  a  motion 
will  not  lie.  ^ 

2.  Irterebt—Usubt— Evidence. 

Wbere  there  was  no  proof  that  at  tbe  time  loans  were  made,  and  notes 
given  therefor,  any  agreement  was  entered  Into  for  taking  or  giving 
interest  in  excess  of  tbe  legal  rate,  nor  any  proof  that  tbe  lender  sub- 
sequently demanded  usurious  interest,  tbe  mere  fact  that  interest  In 
excess  of. tbe  legal  rate  was  paid  at  regular  Intervals  for  a  number  of 
years  does  not  authorize  an  Inference  of  a  usurious  agreement 

8.  Same— Credit  on  Pbincipai,. 

Where  there  was  no  proof  of  a  usurious  agreement  nor  anything  to 
show  that  usurious  interest  was  given  or  accepted  In  consideration  of  an 
extension  of  tbe  time  of  payment  of  the  loon,  Interest  In  excess  of  tbe 
legal  rate,  voluntarily  paid  by  the  borrower,  could  not  be  credited  on 
the  principal. 

•4.  Administrators— Actions  against— Costs. 

Where  Interest  in  excess  of  the  legal  rate  had  been  paid  voluntarily, 
without  any  agreement  on  certain  notes,  so  that  a  question  arose  wheth- 
er the  notes  were  usurious,  or  whether  tbe  excess  payments  of  interest 
should  not  be  credited  on  tbe  principal,  the  administratorB  of  tbe  maker 
of  tbe  notes  were  justified  In  resisting  payment  so  as  to  procure  the 
determination  of  tbe  question  by  the  court  and  costs  should  not  have 
been  awarded  to  tbe  bolder  of  tbe  notes  on  procuring  Judgment  against 
the  administrators  for  the  amount  thereof. 
Ingrabam,  J.,  dissenting  in  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Laura  G.  Bosworth  against  Henry  B.  Kinghom  and  an- 
other, as  administrators  of  the  estate  of  Henry  G.  Fisk,  deceased. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendants  appeal.  Judgment  affirmed,  and  appeal 
from  order  dismissed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, INGRAHAM,  and  LAUGHUN,  JJ. 

H.  B.  Kinghom,  for  appellants. 
Edward  R.  Otheman,  for  respondent 

1 1.  See  New  Trial,  voL  37,  Cent  Dig.  i  271. 
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PATTERSON,  J.  This  appeal  is  from  a  judgment  in  favor  of  the 
plaintiff  entered  after  a  trial  by  the  court  without  a  jury,  and  from  an 
order  denying  a  motion  for  a  new  trial.  In  a  case  like  this  there  is 
no  authority  for  a  motion  for  a  new  trial  on  the  minutes.  An  order 
denying  it  presents  no  question  for  review,  and  an  appeal  from  such 
an  order  must  be  dismissed.  Rosenquest  v.  Canary,  27  App.  £>iv.  30, 
50  N.  Y.  Supp.  III. 

The  action  was  brought  against  the  administrators  of  the  estate  of 
Henry  G.  Fisk,  deceased,  on  two  promissory  notes  made  by  the  firm 
of  Fisk,  Clark  &  Flagg,  of  which  firm  Henry  G.  Fisk  was  the  sur- 
viving member.  No  question  is  raised  concerning  necessary  parties 
defendant  in  the  action,  which  has  proceeded  upon  the  assumption 
that,  if  there  is  any  liability  at  all,  it  is  enforceable  against  these  de- 
fendants. One  of  the  notes  sued  on  is  dated  May  8,  1892,  and  is  signed 
by  Fisk,  Clark  &  Flagg,  of  which,  it  is  alleged,  Henry  G.  Fisk  was  the 
surviving  member,  and  is  for  the  sum  of  $2,000,  payable  on  demand, 
with  interest  The  other  note  is  dated  September  2,  1892,  and  is  sig^ned 
in  the  same  firm  name,  and  is  for  the  sum  of  $1,700,  payable  on  de- 
mand, with  interest.  In  neither  of  these  notes  is  the  rate  of  interest 
specified.  Th^  action  was  beg^n  in  1903.  One  of  the  defenses  set 
up  is  the  statute  of  limitations,  but  the  proof  clearly  establishes  that 
the  statute  does  not  run  against  either  note.  In  addition  to  that 
defense,  and  denials  in  the  answer,  not  necessary  to  be  considered,  the 
defendants  set  up  as  to  each  note  that  it  was  given  upon  a  corrupt  and 
usurious  agreement  made  between  the  firm  of  Fisk,  Clark  &  Flagg  and 
the  plaintiff,  that  the  plaintiff  should  receive  and  secure  to  herself,  and 
the  firm  of  Fisk,  Clark  &  Flagg  should  pay  to  her,  for  the  use  of  the 
money  represented  by  the  notes,  a  sum  greater  than  the  rate  of  7  per 
cent,  per  anmun,  to  wit,  at  the  rate  of  10^  per  cent  per  annum,  and 
that  the  notes  were  given  for  loans  of  money,  and  that  such  loans, 
represented  by  the  notes,  were  paid  to  the  plaintiff.  There  are  there- 
fore two  questions  arising  upon  this  record :  First  Was  it  shown 
that  the  notes  are  void  for  usury?  Second.  Was  the  affirmative  de- 
fense of  payment  sustained  by  the  proofs  ? 

The  evidence  shows  that  both  the  notes  sued  on  were  given  for  loans 
of  money,  but  there  is  an  entire  failure  of  proof  that,  at  the  time  the 
loans  were  made  or  the  notes  given,  any  agreement  whatever  was 
entered  into  for  taking  or  giving  of  interest  in  excess  of  the  legal 
rate.  It  is  conceded  that  moneys  were  paid  to  the  plaintiff,  as  and 
for  interest,  amounting  to  10^  per  cent  per  annum ;  and,  as  to  each 
note,  it  would  appear  from  indorsements,  for  some  years  interest  was 
paid  at  regular  intervals  of  six  months,  from  which  it  is  argued  that 
an  inference  may  be  drawn  that  that  was  the  rate  of  interest  con- 
templated by  the  parties  at  the  times  the  moneys  were  loaned  and  the 
notes  given.  But  that  inference  is  not  admissible  in  this  case.  Where 
there  is  evidence  establishing  that  the  lender  has  demanded  interest 
in  excess  of  the  legal  rate,  and  the  borrower  has  complied  with  the 
demand,  there  is  something  from  which  an  inference  can  be  drawn 
that  performance  was  made  of  an  original  contract,  and  in  accordance 
with  its  terms.  Such  is  the  case  of  Smith  v.  Hathorn,  88  N.  Y.  211; 
but  here  the  payments  of  interest  in  excess  of  the  legal  rate  may  have 
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been,  and  the  proof  justifies  the  conclusion  that  they  were,  in  the 
nature  of  gratuities  voluntarily  made  by  the  debtors,  and  for  the 
purpose  of  equalizing  payments  made  to  relatives  of  members  of  the 
firm  in  transactions  of  some  character  had  with  them,  and  without 
either  solicitation  or  demand  of  the  payees  as  holders  of  the  notes  in 
suit.  The  evidence  is  altogether  insufficient  to  sustain  the  defense  of 
usury,  and,  as  the  trial  justice  points  out,  "the  facts  established  war- 
rant the  application  of  the  rules  recognized"  in  Rosenstein  v.  Fox,  150 
N.  Y.  363,  44  N,  E.  1027,  and  White  v.  Benjamin,  138  N.  Y.  623,  33 
N.  E.  1037. 

That  the  notes  have  not  been  paid  in  full  is  conceded,  but  it  is 
claimed  that  there  should  be  credited  on  the  principal  tiie  amount  of 
interest  paid  in  excess  of  the  legal  rate ;  and  this  seems  to  be  so  claimed 
upon  some  general  notion  that  it  would  be  equitable  to  bring  about 
that  result  in  this  action,  under  the  defense  of  payment,  as  that  is  plead- 
ed. Without  regard  to  the  sufficiency  of  that  plea,  it  is  manifest  that 
neither  the  maker  nor  the  holder  of  the  notes  intended  that  there  should 
be  any  money  received  on  account  of  the  principal';  and  to  make  such 
an  allowance  now,  under  this  evidence,  arbitrarily  by  the  court,  and 
contrary  to  the  intention  of  the  maker  of  the  notes  and  the  holder, 
would  be  to  impair  the  plaintiff's  right  on  the  notes,  for  there  is  no 
proof  of  a  usurious  agreement  in  taking  this  excess  of  interest.  There 
is  not  a  word  to  show  that  it  was  either  given  or  accepted  for  the 
loan  or  forbearance  of  money.  Not  a  day's  extension  of  the  indebted- 
ness is  shown  to  have  been  granted.  It  was  the  apparent  intention 
of  both  parties  to  keep  alive  the  obligations  to  the  full  extent  of  the 
principal  sum  of  each  note. 

The  cases  in  which  usurious  interest  has  been  credited  on  account 
of  the  principal  sum  are  those  in  which  usury,  involving  the  element 
of  intent,  was  fairly  made  to  appear.  The  taint  must  be  in  the  agree- 
ment. But  while  the  judgment  appealed  from  must  be  affirmed,  so 
far  as  the  right  to  recover  is  concerned,  we  think  that  costs  should 
not  have  been  allowed,  and  that  the  learned  trial  justice  was  in  error 
in  certifying  that  the  payment  of  the  claim  by  the  administrators  of 
Henry  G.  Fisk  was  unreasonably  resisted  or  neglected.  We  think 
it  was  not,  and  that  the  administrators  were  quite  right  in  taking  an 
attitude  which  required  the  courts  to  pass  upon  the  enforceability  of 
these  notes,  under  the  peculiar  circumstances  disclosed  in  the  evidence. 
The  judgment  therefore  must  be  modified  by  striking  out  the  item 
of  $;  10.50  costs,  and,  as  thus  modified,  it  will  be  affirmed,  without 
costs  to  either  party  in  this  court. 

The  appeal  from  the  order  denying  motion  for  new  trial  should  be 
di.cmissed. 

VAN  BRUNT,  P.  J.,  and  McLAUGHUN  and  LAUGHUN,  JJ.. 
concur. 

INGRAHAM,  J.  I  agree  with  Mr.  Justice  PATTERSON  that 
there  was  no  evidence  to  sustain  a  finding  that  these  notes  were  given 
in  pursuance  of  a  usurious  agreement.  The  notes,  upon  their  face, 
called  for  the  payment  upon  demand  of  the  principal,  with  interest; 
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and  that,  it  must  be  assumed,  was  the  promise  made  by  the  maker  of 
the  notes,  and  fr<Mn  that  promise  there  followed  the  legal  obligation 
to  pay  to  the  payee,  the  plaintiff  in  this  action,  the  amoimt  sp^ified, 
with  interest  at  the  rate  of  6  per  cent  per  annum.  There  was  indorsed 
upon  the  note  the  receipt  of  interest  for  each  six  months ;  the  amount 
of  interest,  however,  not  bein^  stated.  Upon  this  it  must  be  assumed 
that  the  legal  interest  was  paid.  There  was  evidence  that  at  the  end 
of  each  six  months  there  was  sent  by  the  maker  of  the  note  to  the 
payee  a  sum  of  money  which  would  be  equal  to  interest  at  the  rate 
of  lo^  per  cent,  per  annum ;  but  there  is  no  evidence  that  this  was 
in  pursuance  .of  any  agreement  or  understanding  with  the  plaintiff, 
that  she  understood  that  she  was  receiving  that  amount  as  interest 
upon  her  notes,  or  that  there  were  any  conditions  attached  to  the 
payments.  There  is  evidence  of  declarations  of  the  defendants'  tes- 
tator, the  surviving  partner  of  the  maker  of  the  note,  to  his  employe, 
which  would  indicate  that  these  payments  were  voluntary  pajrments 
of  interest  at  the  rate  of  loyi  per  cent. — 4yi  per  cent  in  excess  of  that 
required  by  the  note.  But  in  the  absence  of  any  understanding  or 
s^reement  with  the  plaintiff  under  which  these  payments  were  made, 
it  seems  to  me  that  upon  the  receipt  of  each  sum  the  plaintiff  was 
required  to  deduct  the  amount  due  for  interest,  and  apply  the  balance 
to  the  pajTnent  of  the  principal  of  the  note.  The  notes  were  due 
on  demand.  The  plaintiff  was  entitled  to  demand  the  payment  of  the 
amount  due  at  any  time,  and  the  defendant  was  entitled  to  pay  off  the 
note  at  any  time.  When,  on  the  I5tb  of  November,  189a,  the  plain- 
tiff received  a  check  for  the  amount  of  interest  at  6  per  cent,  to 
which  she  was  then  entitled,  and  also  for  a  further  sum  in  excess  of 
the  interest,  and  collect  ?d  the  money,  it  was  a  payment  of  an  amount 
in  excess  of  interest  due,  which  was  applicable  to  reduce  the  amount 
of  principal;  and,  while  agreeing  with  the  learned  trial  court  that 
there  was  no  evidence  to  justify  a  finding  of  usury,  I  think  the  judg- 
ment to  which  the  plaintiff  was  entitled  was  for  the  amount  of  the 
principal,  less  the  payments  made  in  excess  of  interest  at  6  per  cent. 
Upon  this  appeal,  therefore,  the  judgment  should  be  modified  by  re- 
ducing it  to  the  amount  due  after  such  application  as  a  payment  on 
account  of  the  principal.  It  would  follow,  as  the  defendant  has  suc- 
ceeded in  obtaining  a  substantial  reduction  of  the  claim  as  presented, 
that  costs  should  not  have  been  awarded  against  him. 

The  judgment  should  be  modified  accordingly,  and,  as  modified, 
affirmed,  without  costs  of  this  appeaL 
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PROCESS  COPPER  ft  BRASS  CO.  t.  PERFECT  ARC  LAMP  ft  MFG.  CO. 

et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    May  6,  1901.) 

1.   WiTHDKAWIRO   CASE  nOH  JXTBT— MiSTBIAI.. 

Where  at  the  close  of  the  testimony  the  jury  was  discharged  on  sng- 
gestion  of  the  court  that  no  Question  of  fact  was  presented,  whereupon 
an  opinion  was  written  favorable  to  the  plaintiff's  contention,  but  no 
further  step  was  taken  towards  the  entry  of  Judgment,  the  court  properly 
ordered  the  case  back  on  the  calendar  to  be  retried,  on  concluding  that  its 
decision  was  based  on  a  consideration  of  the  facts  and  resolving  conflict- 
ing inferences  therefrom. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Process  Copper  &  Brass  Company  against  the  Perfect 
Arc  Lamp  &  Manufacturii^  Company  and  others.  From  an  order 
granting  a  new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Ralston  Plemming,  for  appellant 
Louis  Zinke,  for  respondents. 

O'BRIEN,  J.  This  action  came  on  for  trial  at  Trial  Term  (with 
a  jury),  and  at  the  close  of  the  testimony,  upon  the  suggestion  of  the 
court  that  no  question  of  fact  was  presented,  the  jury  was  discharged, 
and  the  court  took  the  case  under  advisement.  Subsequently  the  learn- 
ed judge  wrote  an  opinion  favorable  to  the  plaintiff's  contention,  but, 
before  any  further  step  was  taken,  it  was  called  to  the  court's  attention 
that  the  conclusion  reached  was  based  upon  a  consideration  of  the 
facts  in  the  case  and  the  resolving  of  conflicting  inferences  therefrom, 
and  thereupon  a  motion  made  by  the  defendants  for  a  new  trial  was 
granted.    Frc»n  the  order  thus  entered  the  plaintiff  appeals. 

It  appears  that  pursuant  to  the  order  a  new  trial  was  had,  and  there- 
upon the  complaint  was  dismissed,  and  that  it  was  not  until  then  that 
this  appeal  was  taken  from  the  order  granting  such  new  trial.  With- 
out, however,  passing  upon  the  question  of  how  far  such  conduct  may 
have  affected  the  plaintiff's  right  to  appeal,  we  think,  in  view  of  the 
proceedings  upon  the  first  trial,  that  the  learned  judge  was  right  in 
granting  3ie  defendants'  motion,  because  there  had  clearly  been  a  mis- 
trial. No  further  steps  having  been  taken  towards  the  entry  of  the 
judgment,  and  the  learned  judge  having  proceeded  no  further  than  to 
write  an  opinion,  it  was  entirely  cwnpetent  for  the  court,  upon  reach- 
ing the  conclusion  that  there  was  a  mistrial,  to  order  the  case  back 
on  the  calendar  at  Trial  Term  to  be  retried. 

It  follows,  accordingly,  that  the  order  appealed  horn  should  be  af- 
firmed, with  costs.    All  concur. 
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DESURB  T.  NEW  TORE  CENT,  ft  H.  R.  B.  CO.  et  al. 
(Supreme  Court,  Appellate  DItIbIoii,  First  Department    May  6,  1904.) 

1.  Nbolioenob— Duty  ow  Railway  Cokpant. 

Where  a  railway  company  had  built  a  bridge  with  a  draw,  and  under 
a  contract  with  the  cdty  had  turned  over  the  control  and  care  of  a  foot- 
path thereon  to  the  dty,  and  the  company  gave  the  ordinary  signals,  and 
opened  the  draw  In  a  proper  manner.  It  was  not  guilty  of  negligence 
resulting  in  the  death  of  a  boy  who  walked  off  the  draw  into  the  water 
and  was  drowned. 

2.  CoirruBrroBT  Nsouoxrcb. 

A  bright  boy,  15  years  old,  partially  blind,  who,  a  short  time  after 
being  warned  against  going  on  a  bridge  alone,  went  on  the  bridge,  and, 
when  the  draw  was  open,  walked  off  into  the  water,  was  guilty  of  con- 
tributory negligence. 

O'Brien  and  Hatch,  JJ.,  dissenting  In  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Jacob  Desure.  administrator  of  Hymon  Desure,  deceased, 
against  the  New  York  Central  &  Hudson  River  Railroad  Company  and 
the  city  of  New  York.  From  a  judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  a  new  trial,  defendants  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  T.,  and  HATCH,  McLAUGH- 
UN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Robert  M.  Kutschbock,  for  appellant  New  York  Cent.  &  H.  R.  R.  Ca 
Theodore  Connoly,  for  appellant  city  of  New  York. 
Darlington,  Sherman  &  Jenkins,  for  respondent. 

INGRAHAM,  J,  The  actic«i  was  brought  to  recover  for  the  death 
of  the  plaintiff's  intestate  on  the  5th  day  of  July,  1901.  It  appeared 
that  the  bridge  was  built  over  the  Hudson  river  at  i5Sth  street  by 
the  West  Side  &  Yonkers  Railway  Company,  in  pursuance  of  a  con- 
sent of  the  department  of  public  parks  of  the  city  of  New  York,  grated 
by  a  resolution  of  the  park  department  passed  on  the  7th  day  of  Janu- 
ary, 1880.  After  the  passage  of  the  resolution,  an  agreement  was 
made  between  the  mayor  of  the  dty  of  New  York  and  the  railway 
company,  which  provided  that,  in  consideration  of  the  consent,  the 
railway  company  covenanted  and  agreed  to  construct  the  said  bridge 
as  a  railroad  bridge,  with  ways  for  foot  passengers ;  that,  when  com- 
pleted, the  railway  company  agreed  to  keep  and  maintain  the  said 
bridge  and  its  footways  in  complete  and  perfect  order,  and  the  said 
footway,  except  when  the  draw  was  necessarily  opened,  should  be 
open  for  free  use  for  all  persons  desiring  to  pass  and  repass  the  same 
on  foot;  that  the  use  of  said  footway  by  the  public  should  be  under 
such  rules  and  regulations,  requirements  and  ordinances,  prescribed  or 
which  might  thereafter  be  prescribed  hy  the  department  of  parks ;  that 
the  said  department  might  appoint  an  mspector  or  detail  any  officer  of 
said  department  to  the  duties  of  such  inspector,  who  should  do  and  per- 
form such  duties  in  relation  to  the  subject-matter  of  the  agreement  as 
might  be  assigned  to  him  by  said  department.  By  an  additional  agree- 
ment made  between  the  New  York  &  Northern  Railway  Company, 
which  was  the  successor  of  the  West  Side  &  Yonkers  Railroad  Com- 
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pany,  and  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York,  there  was  granted  to  the  city  of  New  York  a  temporary  right 
of  way,  to  be  used  by  all  and  any  persons  on  foot  along  and  over  a 
certain  road  or  way  to  be  laid  out  over  and  through  the  premises  of 
the  railroad  company,  which  obtained  access  to  the  footway  on  the 
said  bridge;  and  by  it  the  city  of  New  York  was  authorized  to  take 
such  other  measures  in  regard  to  the  construction,  maintenance,  and 
repair  of  the  said  road  or  way  as  should  be  necessary  to  render  the 
same  convenient  and  safe  for  the  passage  of  pedestrians;  and  this 
agreement  further  provided  that  "the  said  parties  of  the  second  part 
[the  mayor,  etc.,  of  New  York]  hereby  assumed  all  responsibility  and 
risk  of  damage  and  personal  injury  to  individuals  while  on  said  foot- 
ways or  approaches,  and  agree  to  light  the  same  at  its  expense,  and 
police  the  same,  and  maintain  the  necessary  gates  and  gatemen,  so  that 
the  opening  and  closing  of  the  draw  may  be  without  unnecessary  risk 
to  foot  passengers,  and  will  indemnify  and  save  harmless  the  party  of 
the  first  part  from  all  liability  of  every  kind  and  nature  to  individuals 
using  said  footways  and  approaches."  In  pursuance  of  these  agree- 
ments the  bridge  was  built  with  a  footpath  for  passengers.  There  was 
a  gate  erected  upon  the  footpath  upon  the  main  bridge  just  before 
coming  to  the  draw,  so  that  persons  walking  upon  the  footpath  would 
be  prevented  from  passing  on  to  the  draw  of  the  bridge,  and  the  de- 
partment of  parks  maintained  a  watchman  or  bridge  tender,  whose 
duty  it  was  to  open  and  close  the  gates  and  keep  the  footway  in  good 
condition.  It  also  appeared  that  upon  receiving  a  signal  that  the  bridge 
was  about  to  be  opened  the  bridge  tender  was  instructed  to  immediately 
clear  the  draw  of  all  persons  and  to  close  the  gates.  On  the  5th  of 
July,  1901,  one  Crawford  was  bridge  tender  on  duty  on  this  bridge  at 
about  2  o'clock  in  the  afternoon.  At  that  time  the  draw  of  the  bridge 
was  opened,  and,  as  it  was  slowly  moving,  the  end  of  the  draw  having 
been  separated  from  the  bridge,  a  boy  was  seen  upon  the  draw  walking 
off  into  tile  river.  It  was  broad  daylight.  There  was  nothing  to  o^ 
struct  the  sight,  and  the  only  evidence  in  relation  to  the  accident  was 
that  the  boy  walked  off  the  end  of  the  draw  after  it  had  swung  away 
from  the  bridge  into  the  river.  A  witness  who  saw  the  boy  fall  testi- 
fied that  he  was  crossing  the  bridge  from  the  west  to  the  easterly  side 
of  the  river,  and  as  he  got  to  the  bridge  tender's  house  upon  the  bridge 
tiie  watchman  said  to  him,  "You  are  too  late;"  that  he  then  looked 
up,  and  saw  the  draw  slowly  opening,  saw  that  the  gate  was  open,  and 
then  a  few  seconds  after  saw  this  boy  walk  off  the  end  of  the  draw. 
The  boy  was  drowned,  and  his  body  was  subsequently  found  in  the 
water.  It  appeared  that  the  boy  was  about  15  years  of  age;  that  he 
was  partly  blind,  and  had  been  a  peddler;  that  on  the  same  day  the 
bridge  tender  who  was  on  duty  before  Crawford  saw  this  boy  start  to 
cross  the  bridge  alone;  that  the  bridge  tender  asked  him  where  he 
was  going,  and  he  said  that  he  wanted  to  go  to  the  155th  Street  Bridge 
(meaning  the  viaduct  at  155th  street),  to  which  the  bridge  tender  said 
that  he  was  going  that  way,  and  would  take  the  boy  down;  that  the 
bridge  tender  led  the  boy  by  the  arm  down  and  cautioned  him  not  to 
go  on  the  bridge  again,  telling  him  that  it  was  no  fit  place  for  a  boy 
who  was  blind,  and  not  to  go  on  there  unless  he  had  somebody  to  lead 
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him,  that  some  accident  might  happen  to  him  on  the  stairs,  or  some- 
thing to  that  effect,  and  left  him  at  the  elevated  railroad  station  at 
155th  street  and  8th  avenue,  or  Ihe  New  York  side.  It  was  uoon  this 
evidence  that  the  case  was  submitted  to  the  jury,  who  found  a  ver- 
dict against  both  defendants,  and  from  that  verdict  the  defendants  sepa- 
rately appeal. 

It  is  apparent  that  the  evidence  did  not  justify  a  finding  of  negli- 
gence against  the  railroad  company.  It  was  not  in  control  of  this  foot- 
path, had  nothing  to  do  with  it,  was  not  responsible  for  its  care,  and 
there  was  not  the  slightest  evidence  that  there  was  anp^  negligence  in 
opening  the  draw,  that  the  ordinary  signals  were  not  given,  or  of  any- 
thing to  charge  the  railroad  company  Avith  negligence.  Under  the 
agreement  between  the  department  of  parks  and  the  railroad  company, 
it  was  the  department  of  parks  that  undertook  to  safeguard  this  bridge 
and  regulate  the  traffic  there,  and  to  provide  the  necessary  bridge  ten- 
ders to  make  passage  safe ;  and  there  was  no  evidence  to  show  that  any 
duty  assumed  by  the  railroad  company,  or  that  was  imposed  upon  it, 
was  in  any  way  neglected,  or  that  the  accident  was  caused  in  any  way 
by  any  act  of  the  railroad  company  or  its  employes. 

A  different  question  is  presented  as  to  the  liability  of  the  city.  Un- 
der its  agreement  with  the  railroad  company  the  city  assumed  to  main- 
tain this  footpath  for  the  public  convenience,  and  to  provide  a  bridge 
tender,  whose  duty  it  was,  upon  the  signal  being  given  that  the  draw 
was  to  be  opened,  to  close  the  gates,  and  to  see  that  all  people  were  off 
the  draw.  For  some  reason,  not  explained,  this  boy  got  upon  the  draw 
before  it  was  opened,  and  walked  off  into  the  river.  As  the  bridge 
tender  and  the  boy  are  both  dead,  there  could  be  no  explanation  given. 
It  was  proved  that  the  bridge  tender  was  at  the  time  of  the  accident  at 
his  shanty,  which  was  on  the  footway,  not  far  from  the  gate  leading 
from  the  west  to  the  draw.  The  boy  had,  on  this  same  day,  about 
one  hour  before  the  accident,  been  cautioned  about  attempting  to  cross 
this  bridge  unattended.  The  danger  of  such  an  attempt  was  explained 
to  him,  and  he  is  next  seen  some  time  after  this  warning  upon  the 
draw,  as  he  was  falling  off.  How  long  he  had  been  upon  the  draw, 
when  and  under  what  circumstanOss  he  went  there,  and  what  he  was 
doing  there,  were  not  disclosed.  The  evidence  furnished  by  his  par- 
ents and  sisters  is  that  he  was  not  entirely  blind,  but  could  see  for 
some  distance,'  and,  assuming  that  there  was  evidence  to  justify  a 
finding  that  this  bridge  tender  neglected  the  duty  of  seeing  that  all 
persons  were  off  the  draw  before  it  was  opened,  the  question  is  wheth- 
er or  not,  under  these  circumstances,  there  was  evidence  to  justify  a 
finding  that  the  plaintiff's  intestate  was  free  from  contributory  negli- 
gence. 

I  am  inclined  to  think  that  the  evidence  does  not  justify  such  a  find- 
ing. The  boy  was  not  absolutely  blind,  and  was  in  the  habit  of  going 
about  the  streets  alone.  He  had  been  but  a  short  time  before  upon 
this  bridge,  had  been  taken  off  by  the  bridge  tender,  and  cautioned  not 
to  go  again  on  the  bridge  unattended.  In  the  face  of  this  caution,  he 
returned  to  the  bridge,  and  in  some  way  got  upon  the  draw,  and  tfien 
walked  off  the  draw  into  the  river.  While  it  is  quite  clear  that  a  per- 
son thus  afflicted  is  not  bound  to  exercise  the  same  care  that  a  persoo 
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whose  sight  is  not  impaired  is  bound  to  exercise,  at  the  same  time  tlie 
decedent's  infirmity  did  not  relieve  him  from  the  exercise  of  the  care 
of  a  prudent  person,  considering  his  condition,  in  doing  what  he  did 
when  he  was  injured.  He  was  said  to  be,  but  for  his  infirmity,  a  bright 
boy,  who  was  in  the  habit  of  going  about  the  city  and  finding  his  way 
without  difi&culty.  He  had  been  cautioned  not  to  go  upon  this  bridge 
alone.  He  was  told  that  he  was  liable  to  just  the  accident  that  hap- 
pened to  him,  and  in  the  face  of  that  warning  he  went  upon  the  draw, 
and  then  walked  off  the  draw  into  the  river.  In  the  absence  of  testi- 
mony explaining  the  circumstances  under  which  he  went  upon  the 
bridge,  which  would  tend  to  relieve  him  from  a  violation  of  the  warn- 
ing which  he  had  a  short  time  before  received,  there  is  nothing  to  jus- 
tify a  findin^^  that  he  exerdsed  any  care.  Here  was  a  perfectly  ap- 
parent situation.  It  was  broad  daylight,  and  any  one  walking  upon 
this  draw  at  the  time  of  the  accident  would  necessarily  have  knowledge 
of  the  fact  that  the  draw  was  in  motion,  and  that  to  walk  off  the  end 
of  the  draw  would  result  in  a  fall  into  the  river.  There  could  certainly 
be  no  recovery  in  this  case  if  the  boy  had  had  his  sight.  The  fact  that 
he  was  partially  blind  would  possibly,  in  the  absence  of  proof  that  he 
had  been  warned  not  to  go  upon  the  bridge,  have  made  the  question  of 
his  contributory  negligence  a  question  tor  the  jury.  But  if  he  was 
so  blind  that  he  was  unable  to  see  whether  he  was  v/alking  off  the  end 
of  the  draw,  it  was  negligence  for  him  to  attempt  to  walk  across  this 
bridge  unattended,  after  the  warning  that  he  had  received  a  short  time 
before  that  it  was  unsafe  for  him  to  do  so.  In  other  words,  so  far  as 
crossing  this  bridge  was  made  dangerous  by  his  not  being  able  to  see, 
it  was  negligence  for  him,  in  the  face  of  a  warning  of  the  danger,  to 
have  crossed  the  bridge  without  such  attendance  as  would  enable  him 
to  avoid  the  danger  of  which  he  had  been  warned.  My  conclusion  is, 
therefore,  that  this  verdict,  which  must  be  based  upon  a  finding  that 
the  deceased  was  free  from  contributory  negligence,  is  not  supported 
by  the  evidence,  and  for  that  reason  there  must  be  a  new  trial. 

The  judgment  against  both  the  defendants  and  the  order  appealed 
fiom  must,  therefore,  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  defendants  to  abide  the  event 

VAN  BRUNT,  P.  J.,  concurs.  McLAUGHLIN,  J.,  concurs  in  re- 
sult. O'BRIEN  and  HATCH,  JJ.,  concur  as  to  the  railroad  company 
and  dissent  as  to  the  city. 


MASON  V.  THWINO. 
(Supreme  Court,  Apellate  Division,  Fourth  Department    May  3,  1904.) 

,   DkEDS— RESEBVATION    of    WaTEE    RIOET — EfTECT— AFFtrBTEKA.KCES. 

Where  the  owner  of  land  on  selling  a  portion  thereof  on  wlilch  there 
were  springs,  reserved  the  right  of  taking  water  from  the  springs,  and 
conveying  It  to  buildings  on  the  remainder  of  the  land,  such  right  became 
an  appurtenance  to  the  remainder. 

,  Sams— ConsTBncTioN  op  Deed — Property  Conveted— Wateb  Rights. 

Where  the  right  to  talce  water  from  two  springs  on  the  land  of  an- 
other, and  to  convey  it  to  farm  buildings,  was  an  appurtenance  to  cer- 
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tain  premises,  and  at  the  time  water  was  being  taken  from  one  of  tbe 
springs,  the  owner  of  tbe  land  having  such  appurtenance  conveyed  It 
with  the  privilege  of  taking  water  from  "the  spring  as  at  present  osedL" 
and  "all  the  appurtenances"  were  conveyed,  the  grantee  took  tbe  right 
to  take  water  from  both  springs. 

8.  Sams— NoTicB  or  EASxineiiT— Bora  Fine  Pubchasxr. 

Where  at  tbe  time  defendant  pnrcliased  land  the  owns:  of  adjoining 
land  was  taking  water  from  a  spring  on  the  land  purchased  by  defend- 
ant, and  all  tbe  conveyances  of  the  two  tracts  from  a  common  prede- 
cessor in  title,  under  which  conveyances  the  right  to  the  water  was  being 
rightfully  exercised,  were  of  record,  defendant  was  not  a  bona  fide  pur- 
chaser of  the  waters  of  the  spring. 

Appeal  from  Special  Term,  Onondaga  County. 

Action  by  Lizzie  N.  Mason  against  Charles  B.  Thwing.  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILUAMS, 
HISCOCK,  and  STOVER,  JJ. 

Edward  O.  Johnson  (Homer  Weston,  of  counsel),  for  appellant 
Edward  D.  Chapman  (George  B.  Dolsen,  of  counsel),  for  respondent 

MdLENNAN,  P.  J.  Prior  to  April,  1855,  one  John  Sprague  was 
the  owner  of  the  entire  premises  involved  in  this  litigation,  which  con- 
sisted of  a  farm  of  about  70  acres  situated  in  the  town  of  Manlius 
in  the  county  of  Onondaga,  upon  either  side  of  the  "High  Bridge 
Road,"  so  called.  On  the  17th  day  of  April,  1855,  the  said  ]<£a 
Sprague,  by  warranty  deed,  conveyed  the  portion  of  the  premises  lying 
upon  the  easterly  side  of  the  highway,  consisting  of  about  three  acres, 
more  or  less,  to  one  Ichabod  Goodfellow,  which  deed  cmitained  the 
following  reservation : 

"Reserving  thereout  the  cider  mill  lot  with  its  water  rights  and  privileges 
thereto  belonging  and  appertaining,  or  for  any  other  hydraulic  purpose. 
Also  the  right  of  throwing  and  carrying  out  on  tbe  east  side  of  said  dder 
mill  the  refuse,  litter,  and  pumice  and  cleanings  from  said  mllL  Also  tbe 
rtght  of  taking  tbe  wato:  from  two  springs  on  the  east  side  of  said  road, 
and  conveying  the  same  to  tbe  house  and  bam  of  said  Jotm  Spragae  by 
means  of  a  hydraulic  ram  and  fixtures  in  a  manner  similar  to  its  present 
form  and  use,  so  as  to  convey  a  stream  in  a  one-half  lead  or  cement  pipe  or 
othw  suitable  conductor  of  that  size,  with  tbe  right  of  always  rq;>airing, 
renewing,  or  changing  tbe  manner  of  bringing  said  wato:  aa  may  be  pnqier 
and  suitable  bereaftvr." 

The  deed  from  Sprague  to  Goodfellow  contained  the  usual  cove- 
nant for  quiet  possession  of  the  demised  premises,  and  warranty  of 
title  thereto.  At  the  time  of  such  conveyance  all  the  farm  buil(Ui^ 
of  John  Sprague  were  located  upon  that  portion  of  the  premises  on 
the  westerly  side  of  the  highway,  upon  which  he  resided,  and  it 
appears  that  the  only  natural  supply  of  water  for  the  same  was  the  two 
springs  reserved  in  the  deed  to  Goodfellow.  Through  mesne  con- 
veyances from  Goodfellow,  Sprague's  grantee,  some  of  which  deeds 
referred  to  the  reservation  of  the  springs  in  question,  and  others  of 
which  did  not,  the  defendant  became  the  owner  of  the  three  acres  of 
land  upon  which  the  springs  were  situated.  Sprague,  however,  never 
conveyed  or  attempted  to  convey  what  he  had  reserved  from  the 
grant  to  Goodfellow  to  the  defendant,  or  to  any  of  the  grantees  of 
Goodfellow.    In  other  words,  the  defendant  and  his  grantor  acquired 


Digitized  by  LjOOQ  IC 


Sup.  Ct.)  MASON  V.  THWINQ.  ■  993' 

by  deed  nothing  more  than  Good  fellow  took  by  virtue  of  his  deed  troia 
Sprague,  the  original  grantor  of  the  three-acre  parcel.  On  the  ist 
day  of  April,  1856,  Sprague  conveyed  the  premises  upon  the  westerly 
side  of  the  road  (now  owned  by  the  plaintiff)  to  one  Seneca  Eddy,  by 
warranty  deed,  which  contained  the  following  grant: 

"Also  the  right  and  privilege  of  taking  the  water  from  the  spring  as  at 
present  used  below  the  road  by  the  hydraulic  ram  placed  above  the  ditch 
that  conveys  the  water  to  the  cider  mill,  and  forcing  the  said  water  throngh 
any  pipe  with  not  more  than  a  half-inch  bore  tor  tbe  use  of  bouse  and  barn 
on  said  farm,  with  right  of  ingress  and  egress  at  any  and  all  times  for  the  pur- 
pose of  keeping  said  hydraulics,  etc.,  in  good  or^er  and  repair,  said  Sprague 
excepting  and  reserving  to  lilmself,  his  heirs  and  assigns,  forever,  the  right 
and  privilege  of  widening,  deepening,  and  extending  the  ditch  on  said  lands 
hereby  conveyed,  and  of  keeping  the  same  clean  so  as  to  secure  the  greatest 
possible  flow  of  water  through  the  same  to  said  cider  mill,  and  of  ingress 
and  egress  therefor ;  but  neither  party  In  the  exercise  of  these  privileges 
shall  do  any  unnecessary  damage.  Together  with  all  and  singular  the  tene- 
ments, hereditaments,  and  appurtenances  thereunto  belonging  or  in  any  wise 
appertaining,  and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues,  and  profits  thereof,  and  also  all  the  estate,  right,  title,  interest, 
dower,  right  of  dower,  property,  possession,  claim,  and  demand  whatsoever 
as  well  in  law  as  in  equity  of  the  said  parties  of  the  first  part  (Sprague  and 
his  wife)  of,  in,  or  to  tbe  above-described  premises,  together  with  the  appur- 
tenances, unto  the  said  party  of  the  second  part  (Bddy),  lilB  heirs  and  assigns 
forever." 

By  mesne  conveyances  the  plaintiff  became  the  owner  of  the  real 
estate  and  all  the  rights  conveyed  by  John  Sprague  to  Seneca  Eddy. 
It  will  be  observed  ti&at  the  deed  from  Sprague  to  Eddy  in  terms  con- 
veyed "all  the  right  and  privilege  of  taking  the  water  from  the  spring 
as  at  present  used  below  the  road,"  and  that  the  words  "springs"  is 
not  used.  It  is  therefore  insisted  on  behalf  of  the  defendant  that 
Eddy  did  not  acquire,  by  virtue  of  such  conveyance,  nor  did  the  plain- 
tiff by  mesne  conveyances,  any  right  to  take  the  waters  irom  any 
spring  upon  the  defendant's  lands,  except  the  one  which  was  at  that 
time  used  to  supply  the  premises  now  owned  by. the  plaintiff  with 
water.  The  spring  which  Was  then  being  used  to  supply  the  lands 
on  the  westerly  side  of  the  road,  at  least  17  years  before  the  commence- 
ment of  this  action  became  useless,  and  the  ram  was  thereupon  located 
so  as  to  convey  to  those  premises  water  from  the  other  spring,  and 
until  interference  therewith  by  the  defendant  such  spring  was  con- 
tinuously used  for  that  purpose. 

It  is  contended  on  the  part  of  the  plaintiff  that  the  clause  in  the  deed 
from  Sprague  to  Eddy,  plaintiff's  grantor,  granting  and  conveying 
all  the  appurtenances  to  the  lands  therein  described,  had  the  effect 
of  conveying  all  the  rights  reserved  by  Sprague  from  his  conveyance 
to  the  defendant's  grantor,  Goodfellow.  The  conflicting  claims  of 
the  parties  to  this  action  as  to  the  proper  construction  of  the  convey- 
ance to  Eddy  pi"esent  the  only  question  to  be  determined  upon  this 
appeal.  We  are  of  the  opinion  that  the  reservation  of  the  use  of 
the  springs  contained  in  the  deed  from  Sprague  to  Goodfellow  for 
the  use  of  the  premises  then  owned  by  Sprague  and  subsequently 
acquired  by  the  plaintiff  became  and  was  an  appurtenance  to  plaintiff's 
property,  and  that  it  passed  to  her  by  virtue  of  the  mesne  convey- 
ances of  her  predecessors  in  title.  It  will  be  noted  that  the  grant 
87N.Y.8.— 68 
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in  the  deed  from  Sprague  to  Eddy,  plaintiff's  grantor,  is  exceeding:ly 
broad  and  comprehensive.  The  grantor  thereof  parted  with  every 
vestige  of  right  which  he  had,  or  which  appertained  to  the  premises, 
excepting  only  the  right  to  keep  the  ditch  connected  with  said  springs 
clean  and  free,  so  as  to  secure  the  greatest  possible  flow  of  water 
through  the  same  for  the  benefit  of  the  cider  mill,  and  of  ingress 
and  egress  for  that  purpose.  The  original  reservation  in  the  Good- 
fellow  deed  was  for  the  use  of  the  farm  buildings  standing  upon  the 
premises  west  of  the  highway,  and  concededly  no  use  could  be  made 
of  the  water  under  that  reservation  for  any  other  purpose.  There- 
fore, when  Sprague  conveyed  to  Eddy  the  premises  upon  which 
those  buildings  stood,  he  could  have  haA  no  object  or  purpose  in 
retaining  in  himself  any  right  or  interest  in  the  waters  of  cither  of 
the  springs  in  question.  The  general  rule  of  law  applicable  to  cases 
of  this  cluiracter  is  that: 

"Wben  a  party  grants  a  thing,  be  bj  Implication  grants  whatever  la  Inci- 
dent to  It  and  necessary  to  Its  beneficial  enjoyment  The  Incident  goes  with 
the  principal  thing.  •  •  •  The  Idea  and  definition  of  an  easemeaat  Inci- 
dent to  real  estate  granted  U  a  privilege  off  and  beyond  the  local  bonndarlee 
of  the  land  or  tenement  conveyed.  Where  there  la  a  dominant,  there  la  al- 
ways a  servient,  tenement.  Bat  it  is  not  necessary  they  shoold  be  contlguons 
to  each  other.  The  proximity  of  the  one  to  the  other  is  of  very  little  com- 
parative  importance  in  determining  the  question  whether  the  easement  paasea 
by  a  conveyance  of  the  dominant  tenement  It  depends  rather  npon  the  na- 
tore,  character,  and  pnrpoee  of  the  easement  its  relation  to  the  subject- 
matter  of  the  grant,  its  accustomed  use  in  connection  with  it,  and  its  neces- 
sity to  the  value,  and  to  the  beneficial  and  convenient  use  of  the  premiaea 
granted."    Angell  <»i  Waterconrses  (Perkins'  Ed.)  I  1S8. 

In  the  case  at  bar  all  the  considerations  referred  to  by  the  learned 
author  indicate  that  the  right  reserved  in  the  original  grant  of  the  three 
acres  by  Sprague  constituted  an  appurtenance  for  the  use  and  benefit 
of  the  66  acres  to  which  he  retained  title,  and  that  such  appurtenance 
was  valuable,  almost  necessary,  to  the  reasonable  and  proper  enjoy- 
ment of  the  lands  thus  retained. 

In  Blackman  v.  Striker  et  al.,  142  N.  Y.  555,  37  N.  E.  484,  the  rule 
is  stated  in  the  headnote  as  follows : 

"A  deed  must  be  held  to  convey  all  the  Interest  the  grantor  has  In  the  land, 
unless  the  Intent  to  pass  a  less  interest  appears  by  express  terms,  ch:  is  nec- 
essarily implied  from  the  terms  of  the  grant" 

When  Sprague  conveyed  to  Eddy,  one  of  his  most  important  inter- 
ests in  the  premises  conveyed  consisted  of  his  right  to  take  water  from 
the  two  springes  reserved  out  of  his  grant  to  Goodfellow  for  the  use  of 
the  farm  buildings  upon  the  land  which  he  conveyed  to  Eddy;  and, 
considering  the  broad  language  of  the  clause  by  which  he  conveyed 
all  the  appurtenances,  we  think  it  ought  not  to  be  held  that  he 
intended  to  pass  a  less  interest  than  he  then  owned  in  said  premises. 
Schoonmaker  ▼.  Hoyt,  148  N.  Y.  425, 42  N.  E.  1059. 

In  French  v.  Carhart,  i  N.  Y.  96,  it  was  said : 

"A  reservation  in  a  deed  of  a  right  or  privilege  shonid  be  conatmed  in  the 
tame  way  as  a  grant  by  the  owner  of  the  soil  of  n  similar  rl^t  w  privilege." 

The  case  at  bar  would  not  have  been  different,  so  far  as  tiie  defend- 
ant is  concerned,  if  Sprague,  his  original  grantor,  had,  by  separate 
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deed,  conveyed  the  waters  of  the  springes  in  question  to  another  party. 
If  he  had  done  so,  certainly  the  defendant  could  not  have  claimed  to 
be  the  owner  and  entitled  to  the  use  of  the  waters  of  the  springs 
to  the  exclusion  of  a  subsequent  grantee  of  property  to  which  such 
springs  were  appurtenant  In  this  case  it  cannot  be  claimed  that  the 
defendant  was  a  bona  fide  purchaser,  as  claimed  by  him,  of  the  waters 
of  the  springs  in  question,  for  the  reason  that  at  the  time  defendant 
purchased  the  premises  the  plaintiff  was  actually  taking  the  water 
from  the  second  spring  in  precisely  the  same  manner  as  at  the  time 
of  the  commencement  of  this  action,  and  had  been  so  doing  for  nearly 
17  years  prior  thereto,  and  besides,  all  the  conveyances  which  would 
liave  disdosed  the  exact  extent  of  title  held  by  plaintiff's  grantor 
were  upon  record,  and  their  contents  presumably  known  to  the  de- 
fendant 

Attention  has  been  called  to  the  case  of  Root  v.  Wadhams,  107  N. 
Y.  384,  14  N.  E.  281,  and  other  similar  cases,  in  which  it  is  hdd: 

"By  the  word  'appnrtenancea'  nothing  passes  except  sndi  Incorporeal  ease- 
ments, rigbts  or  prlTlleges,  as  are  strictly  necessary  and  essential  to  tbe 
proper  enjoyment  of  the  estate  granted;  and  mere  convenience  Is  not  soffl- 
cloit  to  create  sudi  a  right  <a  easement" 

Each  one  of  the  cases  holding  this  doctrine  to  which  we  have  been 
cited  was  decided  upon  its  own  peculiar  facts,  which  do  not  bring  it 
within  the  principle  we  deem  applicable  to  the  case  under  review, 
and  we  think  they  are  ^  not  dedsive  of  the  case  at  bar.  But,  inde- 
pendently of  the  strict  legal  meaning  of  the  word  "appurtenances"  as 
defined  by  the  authorities  and  long  usage,  we  think  the  fair  and  rea- 
sonable interpretation  of  the  deed  from  John  Sprague  to  Eddy  is 
that  he  thereby  conveyed,  and  intended  to  convey,  all  the  right,  title, 
and  interest  which  he  had  in  and  to  the  two  springs  on  the  easterly 
side  of  the  highway  which  he  reserved  to  himself  out  of  the  convey- 
ance which  he  had  previously  made  to  Goodfellow,  defendant's  gran- 
tor; that  such  interpretation  should  be  given  to  such  grant  notwith- 
standing the  word  "spring"  instead  of  "springs"  was  used;  that  the 
right  to  make  use  of  such  springs  in  the  manner  spedfied  in  the  reser- 
vation in  the  Goodfellow  deed  was  an  appurtenance  to  the  plaintiff's 
property,  and  that  it  passed  to  her  grantor,  and  by  mesne  conveyances 
to  her.  It  follows  that  the  judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  granted. 

Judgment  reversed,  and  new  trial  gfranted,  with  costs  to  the  appel- 
lant to  abide  the  event,  upon  questions  of  law  only,  the  facts  having 
been  examined,  and  no  error  found  therdn.    All  concur. 


BOYSBN  T.  VAN  DORN  IRONWORE& 
(Supreme  Conrt  Aiv)eUate  Division,  Fourth  Department    May  8,  1904.) 

1.  COHTRAOr— PBOPOSrriOH— ACCBPTAKCE. 

Where  a  company  submitted  a  proposition,  which  was  acc^ted  by  the 
plaintiff,  whereby  plaintiff  agreed  to  furnish  materials  for  contemplated 
Btreet  ImproTements  at  certain  specified  prices,  the  proposition  to  be  fol- 
lowed on  acceptance  by  a  written  agreement  the  propoidtioD  and  aoc^t- 
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•nee  were  soffldent  to  constitato  a  taM  agreement,  wiUtoat  tlie  ezecn- 

tlon  of  a  formal  contract 

2.  Sajo:— Conduct  or  Pabties, 

Wbere  a  proposition  and  acceptance  were  to  be  followed  by  a  written 
contract,  and  both  parties  recognized  the  right  to  alter  the  terms  of  tbe 
agreement  by  demands  for  snch  alterations,  there  was  no  contract  before 
tbe  execution  of  the  written  Instrument. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  William  F.  Boysen  against  the  Van  Dom  Ironworks. 
From  a  judgment  dismissing  the  complaint  after  trial,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

E.  M.  Bartlett,  for  appellant 
.    John  M.  Hull,  for  respondent. 

SPRING,  J.  In  the  si>ring  of  1899  the  pljuntiff  was  a  bidder  for  a 
proposed  grade  crossing  improvement  at  the  Elk  street  Abbott  Road 
crossing,  to  be  made  by  the  city  of  Buffalo.  During  the  pendency  of 
the  consideration  of  the  bids  by  the  municipal  authorities,  negotiations 
were  had  between  the  parties  to  this  action,  terminating  in  the  written 
proposition  by  the  defendant,  which  was  accepted  by  the  plaintiff, 
whereby  the  plaintiff  was  to  furnish  the  materials  and  construct  the 
hand  railing  for  the  contemplated  improvement  at  certain  specified 

? rices,  aggregating  for  the  work  to  be  performed  by  it  nearly  $6,000. 
he  proposition  by  the  defendant  and  its  acceptance  by  the  plaintiff 
contain  the  provisions  that,  upon  the  award  of  the  contract  to  the 
plaintiff,  a  written  agreement  between  the  parties  is  to  be  entered 
into.  The  plaintiff  was  the  lowest  bidder,  and  executed  an  agreement 
with  the  city  of  Buffalo,  pursuant  thereto,  for  the  performance  of 
the  entire  work  for  the  sum  of  about  $60,000.  This  action  is  to 
recover  damages  by  reason  of  the  breach  of  the  alleged  agreement 
by  the  defendant,  and  is  based  upon  the  proposition  and  its  accept- 
ance, and  the  refusal  of  the  defendant  to  perform  in  accordance  1 
therewith. 

The  proposition  and  its  acceptance,  taken  by  themselves,  would  con- 
stitute a  valid  agreement  between  the  parties.  The  fact  that  the  mem- 
orandum was  to  be  followed  by  a  formal  contract  did  not  impair  the 
validity  of  the  agreement.  Sanders  et  al.  v.  Pottlitzer  Bros.  Fruit  Co., 
144  N.  Y.  209,  39  N.  E.  75,  29  L.  R.  A.  431,  43  Am.  St.  Rep.  757.  If 
either  party  had  refused  to  enter  into  the  intended  contract,  the  other 
party  could  specifically  have  enforced  the  agreement  embodied  in 
the  proposition  and  acceptance,  or  obtained  damages  accruing  from 
such  refusal.  The  agreement  was  made,  and  the  written  contract  for 
it  was  merely  to  put  it  in  formal  shape,  and  added  nothing  to  its  j 

validity.    That  is  the  aspect  presented  when  viewed  from  the  papers  j 

themselves,  but  the  difficulty  with  the  plaintiff's  case  is  the  subse- 
quent conduct  of  the  parties,  which  indicates  that  they  did  not  r^ard 
me  proposition  and  acceptance  as  a  binding  memorandum.  After  the 
acceptance  of  the  bid  of  the  plaintiff,  he  forwarded  to  defendant  a 
proposed  agreement,  executed   by   himself,  and  accompanied  by  a 
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bond  of  indemnity  also  signed  by  him,  and  which  he  requested  the 
defendant  also  to  execute.  The  defendant  wrote  the  plaintiff  in  reply, 
declining  to  execute  the  bond  tendered,  but  offered  to  give  its  bond 
with  "first-class  sureties,"  and  asking  a  bond  of  the  plaintiff  "just  as 
good"  as  the  one  to  be  given  by  it.  Under  date  of  May  17th,  the  de- 
fendant mailed  to  the  plaintiff  a  proposed  contract,  which  contained 
a  clause  to  the  effect  that  the  comptroller  of  the  city  was  "authorized 
to  retain  such  moneys  of  each  estimate  as  may  be  due  the  party  of  the 
second  part,  and  to  be  paid  direct  to  parties  of  the  second  part  by 
said  comptroller."  In  this  letter  the  defendant  stated  that,  upon  the 
return  of  the  agreement  signed,  it  would  at  once  make  application  to 
a  surety  company  for  a  bond  on  its  behalf.  The  plaintiff,  in  reply, 
declined  positively  to  execute  the  agreement  containing  the  clause 
quoted,  and  added: 

"Tbe  tone  of  this  contract  seems  to  predict  complications  of  one  form  or 
another,  and  this  Is  the  very  thing  I  desire  to  avoid,  hence  I  wish  to  hare 
an  understanding  before  executing  a  contract  for  this  material.  •  •  • 
Under  tbe  circumstances  if  I  am  to  anticipate  (or  70a  are)  any  future  trou- 
ble, in  our  business  relations  we  will  be  mutually  better  off  to  have  none." 

The  defendant,  in  a  letter  dated  May  20th,  urged  the  importance  of 
this  provision  for  an  acceptable  surety  company  bond,  guarantying  to 
it  the  stipulated  compensation  upon  the  completion  of  the  work,  and 
in  the  letter  is  this  sentence : 

"We  do  not  anticipate  any  future  trouble,  but  It  is  our  desire  to  have  the 
mattw  thoroughly  understood  before  we  purchase  our  material." 

On  July  13th  the  plaintiff  wrote  to  the  defendant,  asking  "what  dis- 
position you  intend  to  make  of  the  matter?"  In  a  reply  tiie  next  day 
the  defendant  stated : 

"Answering  yours  of  July  13th  would  say  that  the  facts  are  that  your 
commercial  standing  does  not  warrant  us  In  accepting  this  bid,  and  unless 
you  can  have  some  responsible  party  join  with  you  or  accept  the  contract 
we  have  sent  down,  we  shall  have  to  decline  said  contract." 

In  a  letter  dated  August  8th,  the  defendant  said : 

"This  matter  has  drifted  on  to  such  an  extent  of  time,  that  we  must  de- 
cline to  enter  Into  a  contract  with  you  at  the  price  heretofore  Quoted  yoa" 

It  is  to  be  noted  that  the  price  of  materials  had  been  constantly  tend- 
ing upward,  and  at  the  outset  of  the  negotiations  the  defendant  urged 
upon  the  plaintiff  the  importance  of  deciding  promptly  whether  the 
deal  was  to  be  consummated,  because  of  the  advance  in  the  cost  of 
materials  necessary  to  the  performance  of  the  agreement,  and  it 
desired  to  purchase  early  to  avoid  paying  the  increasing  prices.  Again, 
it  is  to  be  observed  that  the  plaintiff  had  no  mercantile  standing. 

As  already  suggested,  the  proposition  and  acceptance,  considered 
independently,  were  adequate  on  their  face  to  form  a  valid  agreement, 
in  that  they  indicated  the  parties  had  intended  a  definite  final  under- 
standing. The  circumstances  shadowed  forth  in  the  correspondence, 
however,  denote  that  each  party  regarded  some  other  material  fact 
essential  to  the  completion  of  the  agreement.  Neither  party  relied 
solely  upon  the  proposition  and  acceptance  as  comprising  the  ulti- 
mate result  Each  desired  a  bond,  on  the  one  hand,  guarantying  the 
faithful  performance  of  the  work,  and,  on  the  other,  assuring  pay- 
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ment  upon  performance,  or  security,  in  some  acceptable  manner,  that 
payment  was  reasonably  certain  to  be  made.  Elacfa  party  was  in- 
sistent upon  the  importance  of  the  provisions  of  the  diaracter  men- 
tioned. The  plaintiff  did  not  offer  to  perform  the  agreement  as  con- 
tained in  the  proposition  and  acceptance,  treating  those  as  the  sole 
agreement,  but  he  apparently  regarded  other  prc^xtsitions  to  be  deter- 
mined upon  between  them  necessary  to  the  consummation  of  their 
contract,  and  an  "understanding"  on  these  "ccnnplications"  was  re- 
quested "before  executing  a  contract  for  this  material."  The  parties 
therefore  coincided  in  the  conclusion  that  the  proposition  and  accept- 
ance were  tentative  and.  subject  to  substantial  modifications,  and  we 
must  construe  them  in  the  light  of  the  meaning  given  by  the  parties. 

The  case  of  Sanders  et  al.  v.  P.  B.  F.  Co.,  144  N.  Y.  209,  39  N.  E.  75, 
29  L.  R.  A.  431,  43  Am.  St  Rep.  757,  relied  upon  by  fte  counsel  for 
the  appellant,  is  not  in  conflict  with  the  position  here  taken.  In  that 
case  the  plaintiff  submitted  in  writing  to  the  defendant  a  proposal  to 
sell  10  car  loads  of  apples  at  $2  per  barrel,  and  after  some  corre- 
spondence the  proposal  was  accepted  by  the  defendant  Subsequently, 
when  the  parties  came  to  embody  their  memoranda  in  a  written  agree- 
ment, the  defendant  insisted  on  inserting  provisions  materially  adding 
to  the  burdens  and  expenses  of  the  plamtiffs.  The  latter  declined  to 
assent  to  the  modification,  but  contended  that  the  proposition  and 
acceptance  c(»nprised  the  real  agreement  There  was  no  departure 
bv  tiie  plaintiff  from  the  agreement  evidenced  by  the  memoranda. 
There  was  no  attempt  to  add  other  provisions,  nor  to  repudiate  any 
agreed  upon.  The  court  held  that  the  proposition  and  acceptance 
made  their  agreement,  and  its  formal  expression  in  a  single  paper  was 
not  necessary,  although  that  was  intended  by  the  parties.  Had  the 
negotiations  of  the  present  parties  ceased  with  the  proposal  and  ac- 
ceptance, the  case  cited  would  be  controlling.  The  distinction  is  that 
both  parties  in  this  action  sought  to  modify  materially  the  (Miginal 
understanding,  and  each,  in  effect,  recognized  the  right  to  make  iter- 
ations in  its  terms  before  it  became  a  consummated  agreement.  The 
judgment  should  be  afHrmed,  with  costs. 

Judgment  affirmed,  with  costs.    All  concur. 


KLEIN  T.  OARVET. 

(Supreme  Oonrt,  Appellate  DiTlsbm,  Flnt  Department    May  fl^  tKL) 

1.  Mabteb  and  Sxbtart— Ottabdb  roB  Maohhiebt. 

An  employer  who  directed  a  serrant  not  to  adjnst  the  guards  <n  a 
planing  machine  which  he  was  operating,  In  changing  from  one  daai 
of  work  to  another,  violated  I^wa  1887,  p.  48Q,  c  41^  |  81,  prorldiiif 
that  all  machinery  shall  be  properly  guarded. 

X  Samb— AaaxncFTioii  or  Risk— QnssnoR  vox  Jmr. 

Where  a  Berrant  had  operated  a  planing  madUne  only  twice,  and  bad 
not  been  warned  of  the  danger  of  (^>eratliig  It  witbont  properly  adjust- 
ing the  gnard,  and,  at  the  direction  of  bla  employer,  operated  It  witbont 
■o  adjusting  the  guard.  It  was  a  qneatloo  for  tbe  Joiy  whether  he  as- 
sumed the  risk  of  an  Injury  therefrom. 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Jacob  Klein  against  Martin  T.  Garvey.  From  a  judg- 
ment dismissing  the  complaint  after  trial,  plaintiff  appeals.    Reversed. 

Argued  before  VAN  BRUNT.  P.  J.,  and  HATCH,  PATTERSON, 
O'BRIEN,  and  LAUGHLIN,  JJ. 

Julius  H.  Cohn,  for  appellant. 
Alvin  C.  Cass,  for  respondent 

VAN  BRUNT,  P.  J.  Notwithstanding  the  inordinate  length  of  the 
appellant's  miscalled  brief,  we  think  that  the  plaintiff  was  entitled  to 
go  to  the  jury  upon  the  questions  raised  by  the  evidence  produced  at 
the  trial.  The  plaintiff  was  an  Austrian  by  birth,  and  had  been  a 
carpenter  ever  since  his  boyhood.  He  came  to  this  country  in  1894, 
when  he  was  about  30  years  old.  His  work  as  a  carpenter  had  been 
confined  to  handwork,  and  he  had  not  been  accustomed  to  working 
machines  operated  by  power.  At  the  time  of  the  accident  he  had  been 
about  4  years  in  the  employment  of  the  defendant.  He  was  injured 
while  working  at  a  madiine  called  a  "planer."  The  defendant  had 
two  shops — one  at  59  New  Bowery,  where  the  plaintiff  had  been  work- 
ing until  about  5  weeks  before  the  accident.  He  was  then  removed 
to  the  other  shop,  at  34  New  Bowery.  Until  this  time  he  had  been 
a  hand  carpenter  exclusively.  In  the  shop  at  34  New  Bowery  he  had 
been  working  all  the  time  in  the  same  room  in  which  the  planer  was 
operated.  The  first  time  that  he  had  anything  to  do  with  the  planer 
was  about  10  or  12  days  before  the  accident  He  was  told  to  work 
on  the  planer  by  the  defendant,  when,  as  he  swears,  he  told  the 
defendant  that  he  had  never  worked  on  the  machine,  who  replied,  "Any 
carpenter  can  do  this  work."  He  then  went  to  work  on  the  machine, 
and  operated  it  for  three-quarters  of  an  hour,  planing  timber  running 
from  18  inches  to  3  feet  long.  The  next  experience  of  the  plaintiff 
with  the  planer  was  2  days  t«fore  the  accident.  The  defendant  told 
him  to  go  to  work  on  the  machine,  and  the  plaintiff  stated:  "Mr. 
Garvey,  I  worked  before.  I  spoiled  a  couple  of  pieces  of  lumber  stuff." 
To  which  Mr.  Garvey  replied:  "Never  mind.  You  will  work  the 
next  time  better."  He  then  went  to  work  upon  the  nnachine,  and 
worked  about  an  hour  and  a  half,  on  lumber  3  or  4  feet  long  and  seven- 
eighths  thick.  On  the  day  of  the  accident  tfie  plaintiff  commenced  to 
work  on  the  planer  at  about  half  past  i  in  the  afternoon.  The  acci- 
dent occurred  after  he  had  been  working  about  an  hour  and  a  half. 
He  worked  planing  lumber  from  19  inches  to  4  feet  long  by  seven- 
eighths  of  an  inch  thick,  and  10  inches  wide.  The  defendant  then 
brought  to  the  plaintiff  some  brackets  6  inches  wide  to  be  planed.  The 
plaintiff  adjusted  the  guard  of  the  machine  and  did  this  work,  which 
took  about  two  minutes.  Some  other  brackets  were  to  be  planed,  but 
they  were  not  ready,  and  the  plaintiff  went  back  to  work  on  the  seven- 
eighths  stuff.  He  began  to  rearrange  the  guard  or  klapper,  as  he 
called  it,  so  as  to  fit  the  machine  to  seven-eighths  stuff,  when,  as  the 
plaintiff  testifies — ^and  we  must  take  his  evidence  as  true — Mr.  Garvey 
said  to  him : 
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"'Sever  mind.  Leave  the  klapper  the  same  way,  because  yon  bother  the 
wbele  day.  There  Is  no  time  for  bother,  l>ecau8e  I  am  very  busy,  and  leave 
it  Btay  the  same  w&y.    Do  not  bother  all  day  with  that  klapper." 

,,Xhis  Iclappcr  >v.as  a  guard  upon  the  machine,  which,  when  adjusted, 
left  exposed  only  the  part  of  knives  which  planed  the  board.  The 
piece  that  the  plaintiff  started  to  plane  was  14  feet  long,  10  inches  wide, 
and  seven-eighths  of  an  inch  thick — oak.  The  board,  being  very 
long  and  heavy,  required  the  exertion  of  considerable  force  to  keep 
the  end  to  be  placed  down  upon  the  knives.  After  the  board  had  gone 
2  or  3  feet  over  the  knives,  it  jolted,  and  caused  one  of  the  plaintiff's 
hands  to  slip,  and,  the  knives  being  exposed  because  of  the  want  of 
regulation  of  the  guard,  it  was  caught  in  the  knives,  and  the  plain- 
tiff's fingers  were  cut  off.  And  it  is  to  recover  damages  for  this  in- 
jury that  this  action  is  brought.  The  complaint  was  dismissed  upon 
the  trial  at  the  close  of  the  plaintiff's  case,  and  from  the  judgment 
thereupon  entered  this  appeal  is  taken. 

It  is  urged  upon  the  part  of  the  defendant  that  there  is  no  negligence 
shown  upon  his  part,  and  that  whatever  danger  there  was  in  the  oper- 
ation of  this  machine  was  obvious,  and  that  the  plaintiff  took  the  risk. 

We  do  not  think  that  these  positions  of  the  defendant  are  well 
founded,  for  the  reason  that  it  appears  that  the  plaintiff  had  worked 
but  little  upon  this  machine,  and  there  is  no  evidence  that  he  had  ever 
been  told  of  its  dangers;  and,  further,  when  he  attempted  to  take  the 
necessary  precautions  by  the  adjustment  of  the  guard  placed  upon 
the  machine  in  accordance  with  the  provisions  of  the  statute,  he  was 
told  by  the  defendant  to  desist,  and  to  use  the  machine  without  the 
guard  properly  arranged,  which  was  the  cause  of  the  accident.  The 
use  of  the  machine  in  this  way  was  a  direct  violation  of  the  statute 
(section  81,  c.  415,  p.  480,  Laws  1897).    This  section  reads  as  follows: 

"AH  vats,  pans,  saws,  planers,  cogs,  gearing,  t>elting,  ahafting,  aetacrewa 
and  machinery  of  every  description  shall  l>e  properly  guarded.  No  person 
shall  remore  or  make  inefTectire  any  safeguard  around  or  attached  to  ma- 
chinery, vats  or  pans  wliile  the  same  are  in  use,  unless  for  the  purpose  of 
Immudiately  making  repairs  thereto,  and  all  rach  safeguards  so  remored 
shall  be  properly  replaced." 

The  proper  guard  was  provided  for  use  on  this  machine,  and  its 
use  was  dispensed  with  pursuant  to  the  instructions  of  the  defendant, 
if  we  are  to  believe  the  plaintiff's  evidence ;  and  a  man  who  had  but 
little  experience  in  the  use  of  the  machine  was  told  to  use  this  ma- 
chine in  this  dangerous  condition.  In  view  of  this  violation  of  the 
statute,  it  seems  to  us  that  it  was  a  question  for  the  jury  to  determine 
whether  the  plaintiff  was  shown  to  have  such  acquaintance  with  tiie 
dangers  of  the  machine  in  this  condition  that  he  could  be  said  to 
have  assumed  the  risk.  It  was  the  duty  of  the  defendant  not  only  not 
to  direct  the  use  of  the  machine  without  its  being  properly  guarded, 
but  to  forbid  its  use  in  such  a  condition. 

It  would  seem,  therefore,  that  it  was  improper  to  dismiss  the  com- 
plaint, and  that  the  judgment  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event    All  concur. 
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DOTT  et  aL  t.  DELLINQER  et  aL 

(Supreme  Court,  Appellate  Oivlsioii,  Fourth  Department    May  8,  1904.) 

L  Notes— GENuiNENKsa  or  iNDOBsnanT — Eviderce— Sititiciznct. 

In  an  action  on  notes  the  evidence  held  sufflclent  to  sustain  a  finding 
that  indorsements  were  not  genuine. 

Appeal  from  Special  Term,  Genesee  County. 

Action  by  Selina  A.  Doty  and  another  against  John  Dellinger  and 
others.  From  a  judgment  dismissing  the  complaint,  plaintiffs  appeal. 
Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Myron  H.  Peck,  for  appellants. 
David  D.  Lent,  for  respondents. 

SPRING,  J.  This  action  is  by  a  firm  consisting  of  two  private  bank- 
rs  to  recover  on  two  promissory  notes  executed  by  Carrie  F.  Schlenker 
.nd  Jacob  Schlenker,  her  husband,  to  the  order  of  John  Dellinger,  and 
icaring  his  apparent  indorsement,  and  duly  discounted  with  the  plain- 
iffs.  One  note  of  $3,300  bears  date  January  25,  1903,  due  in  15  days, 
nd  the  other,  for  a  like  sum,  is  dated  February  I,  1903,  and  due  in  7 
ays  from  its  date.  Dellinger  denied  that  he  indorsed  these  notes, 
nd  the  referee  has  found  in  his  favor.  About  the  only  question  pre- 
ented  for  our  consideration  is  whether  this  finding  of  fact  is  contrary 
5  the  evidence.  We  think  the  evidence  is  abundant  to  support  the 
;feree.  The  Schlenkers  occupied  a  store  building  owned  by  the  re- 
:)ondent,  and  he  had  been  in  the  habit  of  indorsing  their  paper  fre- 
uently.  Mrs.  Schlenker  testified  that  Dellinger  indorsed  the  note 
ited  January  25th  on  Monday,  the  26th,  at  the  Schlenker  store,  and 
le  one  dated  February  ist  on  the  2d,  as  it  matured  on  Sunday,  also  in 
e  store,  and  a  board  was  obtained  for  the  respondent  to  place  the 
>te  on  to  write  his  indorsement.  There  is  very  slight  corroborating 
idence.  A  woman  named  Safford,  who  had  been  employed  by  the 
rhlenkers  since  January  6,  1902,  testified  that  at  one  time  she  got  a 
lard  and  pen  and  ink  for  Mr.  Dellinger  in  the  store,  but  is  unable 
locate  the  time,  and  she  did  not  see  E^llinger  write  at  all.  Mr.  Saf- 
rd,  the  husband  of  the  witness  last  referred  to,  testified  that  one 
lie  Delliflger  did  some  writing  on  the  desk,  and  at  another  on  a  board, 
le  wife  testified  that  the  writing  at  the  desk  "was  right  after  we  had 
2  new  desk  put  in,"  and  it  is  conceded  this  desk  was  placed  in  tke 
>re  in  February,  1902,  a  year  prior  to  the  giving  of  these  notes, 
innie  Alexander,  also  an  employ^  of  the  Schlenkers,  testified  that 
r.  Dellinger  was  in  the  store  one  evening,  and  did  some  writing, 
e  is  not  able  to  fix  the  time.  And  Mrs.  Schlenker  testified  that  each 
the  notes  in  suit  was  indorsed  Monday  afternoon.  In  view  of  the 
:t  that  concededly  Dellinger  indorsed  several  notes  for  the  Schlenk- 
,  and  in  their  store,  during  the  year  preceding  the  giving  of  the  notes 
suit,  there  is  very  Kttle  corroboration  in  the  testimony  of  these  wit- 
ises.  There  are  some  circumstances,  to  which  I  will  briefly  advert, 
ich   tend  to  support  the  plaintiffs'  contention.    In  the  first  place. 
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Dellinger  had  often  indorsed  with  the  Schlenkers,  and  never  refused 
to  do  so  when  applied  to  but  (mce,  and  that  refusal  was  after  the  notes 
in  suit  were  made,  and  was  subsequently  retracted  for  reasons  which 
the  respondent  has  given.    It  is  therefore  ui^ed  that  there  was  no  mo- 
tive for  Mrs.  Schlenker,  who  apparently  locked  after  the  renewal  of 
the  paper,  to  forge  the  signatures,  when  she  could  procure  them  by 
going  in  the  next  store,  where  the  old  man  was  carrying  on  a  mer- 
cantile business  with  his  son-in-law.    The  notes  were  in  renewal  of 
others  outstanding,  but  Dellinger's  position  is  that  the  indorsements  on 
those  were  not  genuine.    They  were  not  produced  on  the  trial,  and  the 
suggestion  is  that  they  were  carefully  destroyed  by  Mrs.  Schlenker  as 
they  from  time  to  time  matured.    In  February,  1902,  Dellii^er  evi- 
dently became  alarmed  in  regard  to  the  extent  of  ^e  Schlenker  notes 
afloat  on  which  he  was  liable,  and  asked  Mr.  Tomlinson,  president  of 
the  Bank  of  Batavia,  to  ascertain  the  amount  of  this  paper  at  the 
various  banks  in  Batavia.     Mr.  Tomlinson  ascertained  the  amount,  and 
gave  it  to  Mr.  Dellinger,  the  list  aggre^ting  $13,700,  and  the  indebted- 
ness in  fact  was  upwards  of  $i^,ooa    Dellinger  carried  this  slip  around 
in  his  pocket,  and  gave  no  intimation  to  any  of  the  banks  that  his  sig- 
nature on  any  of  these  notes  was  a  forgery.    It  is  claimed  in  his  be- 
half that  he  did  not  then  know.    He  kept  no  track  of  the  notes,  and 
was  not  aware  at  that  time  that  the  indorsements  were  not  genuine. 
Again,  he  took  security  along — a  mortgage  in  October,  1902,  and  in- 
surance policies  after  the  alleged  discovery  of  the  forgeries.     Even 
after  that  time  he  indorsed  a  renewal  note  for  $280.     He  claims  that 
indorsement  was  made  upon  the  promise  of  Mrs.  Schlenker  to  deliver 
to  him  the  canceled  note,  as  he  believed  that  was  a  forgery,  and  was 
desirous  of  obtaining  it    It  is  also  to  be  remarked  that  at  the  time 
these  notes  in  suit  matured  the  Schlenkers  were  in  faiKng  circumstan- 
ces, and  subsequently  made  an  assignment  for  the  benefit  of  their  cred- 
itors to  the  son-in-law  of  the  respondent    On  the  other  hand,  there 
are  several  facts  which  make  for  the  respondent     Many  of  his  genu- 
ine signatures  are  in  evidence.    The  alleged  forged  signatures  on  the 
two  notes  in  suit  and  those  in  the  companion  action  are  markedly  dis- 
similar from  the  conceded  signatures.    Again,  the  four  indorsements 
claimed  to  be  forgeries  are  closely  alike.    The  counsel  for  the  appel- 
lants concedes  the  manifest  difference  in  these  indorsements  from  the 
genuine  signatures,  but  in  explanation  Mrs.  Schlenker  testified  that 
along  in  December  and  thereafter  Dellinger  toc4c  extra  pains  with  his 
signature,  and  wrote  it  laboriously.    The  difficulty  with  this  conten- 
tion is  that  the  other  genuine  signatures  of  Dellinger  along  about  this 
period  possess  the  marked  peculiarities  which  are  palpable  in  all  his 
genuine  signatures.    Dellinger  was  about  75  years  of  age,  bom  in  Ger- 
many, and  of  meager  English  education.    He  wrote  but  Uttle,  and 
with  evident  effort,  confin^  chiefly  to  his  signature,  and  it  is  hardly 
possible  that  he  could  depart  so  manifestly  from  his  ordinary  signa- 
tures, and  continue  the  new  handwriting  alike  in  four  signatures  made 
at  different  dates.    He  testified  that  he  expected  Mrs.  Schlenker  to 
ask  him  to  renew  these  notes,  and  he  remained  in  his  store  all  day,  in- 
tending to  get  the  originals,  and  ascertain  if  they  were  genuine;  that 
he  did  not  go  in  the  Schlenker  store  at  all  on  either  of  these  days,  and 
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he  notes  were  not  presented  to  him  for  renewal,  and  he  did  not  in< 
lorse  them.  His  son-in-law,  Mr.  Haitz,  who  seems  to  be  a  man  of 
itanding,  testified  that  Mr,  Bellinger  talked  over  the  subject  of  these 
ndorsements,  and  that  Bellinger  remained  in  the  store  purposely  on 
he  two  days  when  these  notes  are  claimed  to  have  been  indorsed.  Sev- 
eral witnesses  familiar  with  the  handwriting  of  Bellinger  testified 
bat,  in  their  judgment,  these  indorsements  were  not  made  by  him. 
^.nother  cogent  circumstance  is  that  the  bankers  who  knew  his  signa- 
ure  did  not  testify  to  the  genuineness  of  these  indorsements,  although 
leveral  of  them  were  witnesses  on  other  matters  on  behalf  of  the  plain- 
ifFs,  and  testified  to  their  familiarity  with  his  signature.  His  signature 
vas  well  known  in  Batavia,  yet  witnesses  could  not  accordingly  iden- 
ify  them.  This  excuse  does  not  appeal  to  me  with  the  force  given 
t  by  the  counsel.  The  signature  was  too  welf  marked  to  be  radically 
lisguised  by  this  illiterate  old  man.  Mrs.  Schlenker  testified  that  her 
lusband  was  present  when  these  notes  were  indorsed,  but  he  was  not 
;wom,  which  seems  somewhat  strange.  An  examination  of  the  en- 
arg^ed  indorsements  shows  a  tremor-r-a  lack  of  freedom  of  movement 
—observable  in  the  genuine  signatures.  While  one  of  the  experts  en- 
ers  into  an  elaborate  analysis  of  each  of  the  simulated  signatures  in 
romparison  with  those  concededly  genuine  to  support  his  conclusion 
hat  the  indorsements  are  forgeries,  I  lay.  no  stress  upon  this  evidence, 
ilthough  some  of  his  reasoning  is  pertinent  The  referee  apparently 
vas  not  influenced  by  this  class  of  testimony.  Our  conclusion  is  that 
here  was  ample  evidence  to  sustain  the  judgment,  and  that  it  ought 
lot  to  be  disturbed.  The  judgment  and  order  should  be  affirmed,  with 
;osts. 
Judgment  affirmed,  with  costs.    All  concur. 


NEtJWBI/r  T.  CONSOLIDATED  GAS  CO.  OP  NBW  TORE. 

(Supreme  Court,   Appellate  DlTlsion,  First  Department    Hay  6,  1004.) 

^  Gas— iRJusm    ntoK    Bsoapk— Action— Plkadino—Coiiplairt—Biu.    of 

PABnCXTLASS. 

Where  the  complaint  In  an  action  against  a  gaa  company  alleged  that 
gas  leaked  from  Its  mains  and  supply  pipes  into  plaintiff's  premises  and 
there  exploded,  and  that  the  escape  of  the  gas  was  due  to  the  negligent 
manner  in  which  the  pipes  were  constructed  and  maintained,  plaintiff 
should  not  be  required  to  furnish  a  bill  of  particulars  as  to  the  partic- 
nlar  act  or  acts  of  negligence  claimed  to  bare  caused  the  explosion. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Gabriel  Neuwelt  against  the  Consolidated  Gas  Company 
>f  New  York,  From  an  order  requiring  plaintiff  to  furnish  a  bill 
)f  oarticulars,  he  appeals.    Reversed. 

Argued  before  HATCH,  McLAUGHLIN,  O'BRIEN,  and  INGRA- 
iAU.  JJ. 

David  S.  Myers,  for  appellant. 
Miron  Winslow,  for  respondent 
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HATCH,  J.  It  is  averred,  in  the  sixth  paragfraph  of  the  complaint, 
"that  on  the  28th  day  of  January,  1899,  in  the  premises  Nos.  117  and 
119  Prince  street,  in  the  borough  of  Manhattan,  city  of  New  York, 
an  explosion  of  illuminating  gas  manufactured  by  the  defendant,  and 
distributed  by  it  as  aforesaid,  which  had  leaked  and  escaped  from  its 
mains  and  supply  pipes  into  said  premises,  suddenly  occurred,  with- 
out any  negligence  on  the  part  of  this  plaintiff,  and  wholly  in  con- 
sequence 01  tiie  negligence  and  impn^r  manner  in  which  the  g^as 
pipes,  gas  mains,  and  supply  pipes  of  the  defendant  in  said  premises 
had  been  and  were  constructed,  maintained,  and  managed  by  the 
defendant,  its  agents  and  servants.  That  the  gas  which  exploded 
from  such  mains  and  pipes  into  the  building  above  set  forth,  and  had 
been  ignited  by  other  gases  or  other  substances,  and  the  explosion 
which  resulted  as  aforesaid,"  damaged  the  plaintiff  in  manner  specified. 
It  thus  appears  that  by  the  averment  of  the  complaint  the  gas  es- 
caped from  the  pipes  over  which  the  defendant  had  control,  and  from 
which  it  escaped  into  the  premises  of  the  plaintiff.  By  the  order  which 
has  been  granted,  the  plaintiff  -is  required  to  specify  the  particular 
act  or  acts  of  negligence  on  the  part  of  the  defendant,  its  servants 
or  agents,  which  the  plaintiff  claims  to  have  caused  the  explosion. 
The  plaintiff  in  his  affidavit  states  that  whether  the  defendant  in  the 
management  of  its  gas  mains  and  gas  pipes  in  Prince  street,  and  in 
the  storage  and  transportation  of  illuminating  gas  through  such  pipes. 
was  or  was  not  guilty  of  negligence,  are  matters  upon  which  the 
defendant,  its  agents  and  servants,  are  necessarily  better  informed  than 
he  is,  and  we  entirely  agree  with  that  statement.  The  defendant  has 
control,  management,  and  care  of  the  pipes  through  which  it  trans- 

?>rts  its  gas,  and  from  which  it  derives  a  revenue  from  constmiers. 
hey  are  solely  and  exclusively  under  its  control.  The  compound 
which  it  tran.sports  and  in  which  it  deals  is  highly  dangerous,  inflam- 
mable, and  explosive,  and  in  its  care  and  management  a  great  degree 
of  care  and  skill  in  supervision  is  required.  To  cause  a  party  who 
avers  that  it  has  been  negligent  in  this  respect  in  the  management 
and  control  of  its  pipes  to  state  wherein  it  has  been  negligent  is  to 
require  a  specification  of  something  which  the  defendant,  its  agent 
and  servants,  above  all  other  persons,  should  have  knowledge,  and, 
when  it  is  considered  how  difficult  it  is  even  for  experts  to  determine 
from  what  particular  spot  or  place  gas  escaped,  or  wherein  or  how  and 
at  what  place  it  permitted  it  to  escape  from  its  pipes,  is  to  impose 
a  burden  upon  the  party  with  which  it  is  scarcely  possible  to  rnake 
compliance.  If  anybody  knows,  it  is  the  defendant  It  was  said  by 
Mr.  Justice  O'Brien,  in  writing  for  this  court,  in  Manning  v.  Inter- 
national Navigation  Co.,  24  App.  Div.  143,  49  N.  Y.  Supp.  182,  in 
speaking  of  a  similar  question : 

"Tbe  office  of  a  bill  of  partitmlara  la  to  limit  the  generality  of  a  pleading 
and  to  prevent  surprise  upon  tbe  trial,  and  not  to  furnish  evldHtoe  for  tlie 
opposite  party;  and  In  actions  for  negligence  care  sbould  be  taken  not  to 
require  particulars  which  it  is  impossible  to  know  with  any  degree  oC  pre- 
cision, dependent,  as  the  plaintifT  must  to  some  extent  be,  upon  his  proof; 
as  otherwise  they  may  serre  only  as  a  source  of  embarrassment  or  injustice. 
Neither  should  the  plaintiff  be  compelled  to  give  details  which  tbe  defendant 
Is  more  likely  to  know  than  the  plaintiff  to  be  able  to  furnish." 
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This  language  finds  precise  application  to  the  facts  of  this  case,  and, 
applying  this  rule,  it  requires  a  reversal  of  this  order. 

The  order  should  therefore  be  reversed,  with  $io  costs  and  dis- 
bursements, and  the  motion  denied,  with  $io  costs.    All  concur. 


FERRIN  ▼.  HDXLET. 

(Supreme  Court,  Appellate  Division,  First  Department    May  0,  1004.) 

1  Chanok  of  Vjcnuk— Countt  or  Plaintiht's  Kesidknce— Ebbob. 

On  motion  by  a  defendant  to  change  to  the  county  In  which  he  resides 
the  venue  of  an  action  which  has  been  laid  in  a  county  in  which  neither 
of  the  parties  thereto  resldeB,  it  la  improper  for  the  court  to  make  an 
order,  against  the  objection  of  the  defendant's  counsel,  changing  the 
place  of  trial  to  the  county  of  the  plaintUTs  resldenca 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  J.  Ferrin,  Jr.,  against  Frederick  B.  Huxley. 
From  an  order  changing  the  place  of  trial,  defendant  appeals.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  T.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Edwin  D.  Webb,  for  appellant. 
Ira  B.  Stewart,  for  respondent. 

O'BRIEN,  J.  The  venue  was  laid  in  New  York  county,  and  it  is 
:onceded  that  the  plaintiff  resides  in  Westchester  and  the  defendant 
in  the  county  of  Wayne.  Upon  the  ground  that  the  plaintiff  had 
irought  the  action  in  the  wrong  county,  the  defendant  moved  to  change 
:he  place  of  trial  to  Wayne  county,  and  the  court  granted  the  motion 
>o  far  as  to  order  a  change,  of  venue,  but  directed  that  the  trial  should 
)e  had  in  Westchester  county.  The  precise  question  upon  this  ap- 
>eal  was  directly  involved  and  passed  upon  in  the  case  of  Loretz  v. 
Met.  St.  Ry.  Co.,  34  App.  Div.  i,  53  N.  Y.  Supp.  1059,  and  it  was 
herein  decided,  as  correctly  stated  in  the  syllabus,  that : 

"On  a  motion  by  a  defendant  to  change  to  the  county  in  which  be  resides 
he  venue  of  an  action  which  has  been  laid  in  a  county  In  which  neither  of 
he  parties  thereto  resides,  it  is  Improper  for  the  court  to  make  an  order, 
igainst  the  objection  of  the  defendant's  counsel,  changing  the  place  of  trial 
o  the  county  of  the  plaintUTs  residence." 

Upon  the  reasoning  and  authority  of  that  case,  the  order  appealed 
rom  must  be  reversed,  with  $10  costs  and  disbursements,  and  the  mo- 
ion  to  change  the  place  of  trial  to  Wayne  county  granted,  with  $10 
osts.     All  concur. 
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WILLIAMS  T.  BOBLIN  et  aL 

(Bapreme  Coart,  Aivellate  Dirlsloii,  Fonrth  Department    May  8,  1904) 

L  Mabteb  ard  SntvANT— Injvbt— LLi.Bn.iTT— Noncx. 

Wbere  a  carpenter  working  for  a  contractor  on  a  building  was  Injured 
by  the  falling  of  a  defectlre  acaffoldlng.  the  contractor  was  liable,  un- 
der  Laws  1887,  p.  467,  c.  416,  i  18,  proTldlng  tat  tlw  llabilMy  of  an  em- 
ployer erecting  a  building  and  fnmlHhlng  nnsafe  scaffolding,  tboogb  be 
was  not  given  notice,  so  as  to  bring  the  action  within  the  emplc^ers'  act. 
Laws  19^  p.  1748,  c.  600,  providing  that  no  action  for  Injury  under  the 
act  shall  be  maintained  unless  nottce  Is  given  to  the  employer  within 
lao  days  after  the  injury. 

Appeal  frran  Trial  Term,  Jeffers<Mi  County. 

Action  by  D.  Austin  Williams  against  Peter  W.  Roblin  and  others. 
From  a  judgment  in  favor  of  defendants  on  a  nonsuit  granted  at  the 
close  of  the  plaintiff's  evidence,  plaintiff  appeals.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK.  and  STOVER,  JJ. 

John  Conboy,  for  appellant 
C.  H.  Walts,  for  respondents. 

SPRING,  J.  The  defendants,  as  contractors,  were  engaged  in  the 
summer  of  1903  in  erecting  a  dwelling  house  on  Sterling  street,  in  the 
city  of  Watertown.  The  plaintiff,  a  carpenter,  was  at  work  for 
them  on  this  building  on  the  i  ith  day  of  July.  He  had  been  working 
on  the  north  side  of  the  building,  while  McLaren,  another  workman, 
was  building  a  staging  about  eight  feet  frcxn  the  grotmd  on  the  east 
side.  After  this  scaffolding  was  completed  except  the  lajring  of  the 
last  plank  of  the  platform,  the  plaintiff  was  directed  by  tiie  foreman 
to  assist  McLaren  in  sheathing  that  side  of  the  house.  The  plaintiff 
thereupon  helped  McLaren  lift  the  last  plai^  on  the  platform,  and  then 
the  two  went  upon  the  staging,  and,  while  engaged  in  sheathing,  the 
center  brace  supporting  the  scaffolding  gave  way,  and  the  men  fell 
to  the  ground,  and  the  plaintiff,  as  he  claimed,  received  serious  inju- 
ries. The  proof  shows  affirmatively  that  the  plaintiff  tock  no  part 
in  the  nailing  of  this  brace  or  in  the  obstruction  of  the  staging,  aside 
from  helping  McLaren  lay  one  plank  on  the  end  of  the  platforai. 
Nor  did  he  know  as  to  the  manner  of  its  construction. 

Upon  the  evidence  presented  the  jury  might  properly  have  found 
that  the  breaking  down  of  the  staging  was  due  to  its  improper  and 
unsafe  construction.  The  complaint  does  not  allege  the  notice  essen- 
tial to  bring  the  case  within  the  employers'  liability  act  (chapter  600, 
p.  1748,  Laws  1902),  and  the  nonsuit  was  granted  for  that  reason. 
The  learned  county  judge,  following  the  Appellate  Division  of  the 
First  Department,  held,  in  effect,  that  no  recovery  by  an  employe 
against  his  employer  for  injuries  received  through  the  n^ligence  of 
the  latter  in  failing  to  supply  adequate  scaffolding,  etc.,  can  be  sus- 
tained, unless  the  cause  of  action  is  within  the  provisions  of  this  act. 
We  think  the  court  imprq)erly  construed  the  act  in  question.  Gmaehle 
v.  Rosenberg,  178  N.  Y.  147,  70  N.  E.  411,  reversing  same  case,  83 
App.  Div.  389,  82  N.  Y.  Supp.  366;   Rosin  v.  Lidgerwood  Mfg.  Co., 
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89  App.  Div.  24s,  86  N.  Y.  Supp.  49 ;  sections  2  and  S  of  the  act  The 
complaint  sets  forth  ample  facts  to  authorize  a  recovery  within  sec- 
tion 18  of  the  labor  law  (chapter  415,  p.  467,  Laws  1897),  and  in  its 
language  follows  that  section  quite  closely,  denoting  that  the  pleader 
prepared  the  complaint  with  that  act  in  mind,  instead  of  the  one  above 
referred  to,  and  the  facts  proved  were  sufficient  to  make  a  prima  facie 
case.  Stewart  v.  Ferguson,  164  N.  Y.  553,  58  N.  E.  662.  The  judg- 
ment should  be  reversed,  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event    All  concur. 


HOEBLB  et  aL  ▼.  HOBRLB  et  aL 
(Sopreme  Court,  Appellate  DlvlBlon,  First  Department    Ifajr  0^  1904.) 

1.   AdTANCXMENTS— CI.AJKS   OF   HCXIBB— WA.ITSK— PABTITIOn. 

Wbere  there  was  a  dlepnte  between  the  children  of  an  Intestate  as  to 
what  moneys  had  been  advanced  to  one  of  them  ont  of  the  estate,  and 
as  to  whether  that  one  was  liable  or  not  to  the  extent  of  such  advance- 
ments, and  the  one  advanced  refused  to  Join  in  an  agreement  which  the 
others  wished  to  enter  into  to  mortgage  certain  common  propertr,  unless 
they  would  release  any  claims  they  might  have  against  him  for  the  ad- 
vancements, and  accord  him  the  same  rights  as  the  others  were  entitled, 
to  in  the  property,  namely,  a  one-seventh  interest  an  Instrument  signed 
by  all  the  others.  In  which  they  agreed  to  give  the  one  advanced  one- 
seventh  of  the  estate  after  all  outstanding  debts  had  been  paid,  consti- 
tuted a  waiver  of  their  right  to  have  tl^  advancements  charged  against 
the  interest  of  the  one  advanced  on  a  subsequent  partition  of  the  prop- 
erty. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Justus  Hoerle  and  Christina  Hoerle  against  Wilhelmina 
D.  Hoerle  and  others.  From  an  interlocutory  judgment  affirming  a 
referee's  report  in  partition,  defendants  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

James  A.  Allen,  for  appellants. 
William  B.  Ellison,  for  respondents. 

O'BRIEN,  J.  The  action  was  brought  for  the  partition  of  real 
property  which  the  plaintiff  Justus  Hoerle  and  the  defendants,  his 
brother  and  five  sisters,  own  by  inheritance  from  their  mother.  Cer- 
tain of  the  defendants  appeal  from  the  interlocutory  judgment  con- 
firming the  referee's  report,  and  present  for  consideration  two  ques- 
tions— one  as  to  whether  the  sum  of  $1,250,  instead  of  $1,000,  as  found 
by  the  referee,  was  advanced  to  the  plaintiff  by  his  mother;  and  the 
other  whether  they  waived  or  released  their  right  to  have  such  ad- 
vancement charged  against  the  interest  of  the  plaintiff  Justus  Hoerle 
in  the  property. 

In  view  of  our  conclusion  upon  the  second  of  these  questions,  it  is 
unnecessary  to  determine  the  first,  because,  agreeing  as  we  do  with 
the  referee  and  the  learned  judge  at  Special  Term  that  the  appellants 
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released  or  waived  their  right  to  have  the  advancements  charged 
against  the  interest  of  Justus  Hoerle,  it  is  entirely  immaterial,  so  far 
as  affecting  this  appeal,  whether  the  sum  advanced  was  $i,ooo  or 
$1,250.     On  February  13,  1S96,  the  appellants  joined  in  the  executioa 

of  the  following  instrument: 

"New  York,  February.  13,'9a 
"We  the  nndersigned  do  hereby  agree  to  give  to  Mr.  Justus  Hoerle,  cm 
Mventh  (1/t)  of  the  estate,  after  all  outstanding  debts  have  beea  paid. 
"[Signed}  Wilhelmina  Hoerl&    Louise  Hoerle. 

"Frances  Hoerle.  Charles  J.  Hoerl& 

•'Emma  Ho^le.  Anna  Hoerle." 

At  the  time  this  instrument  was  signed  there  was,  and  had  been  for  a 
long  while,  a  dispute  between  the  plaintiff  and  his  brother  and  sisters 
as  to  what  moneys  had  been  advanced  to  him  by  his  mother  out  of  the 
estate,  "and  as  to  whether  or  not  he  was  liable  to  the  extent  of  such 
advancements.  All  thought  it  important  that  an  old  building  upon 
the  land  should  be  replaced  by  a  new  one,  and  to  obtain  the  money  for 
this  purpose  it  was  necessary  to  mortgage  the  property.  All  the  chil- 
dren excepting  tlie  plaintiff  were  willing  to  enter  into  an  agreement 
to  mortgage  Uie  property.  He  insisted,  before  he  would  consent  that 
the  dispute  as  to  the  advancements,  which  had  been  so  frequently  dis- 
cussed between  the  parties,  should  be  settled ;  and  was  willing  to  join 
in  the  agreement  to  mortgage,  provided  the  others  would  release  any 
claim  they  might  have  against  him  for  such  advancements  and  accord 
to  him  the  same  rights  as  they  each  were  entitled  to  in  the  property, 
namely,  a  one-seventh  interest.  Thereupon  the  instrument  set  forth 
was  signed.  Apart,  therefore,  frwn  the  question  of  the  finding  of 
the  referee  as  to  the  precise  sum  advanced,  we  think  that,  in  view 
of  the  evident  intention  of  the  parties  to  the  instrument  of  Febniar?- 
13,  1896,  but  one  conclusion  can  legally  be  drawn  from  the  facts,  and 
this  finds  expression  in  the  opinion  of  the  referee  that  "all  the  evi- 
dence in  the  case  points  to  a  settlement  of  reciprocal  demands,  in- 
cluding the  waiver  of  the  $1,000  advancement  by  the  instrument  of 
February  13,  1896,  in  consideration  of  plaintiff's  joining  in  the  project 
for  the  improvement  of  the  property." 

It  follows  that  the  interlocutory  judgment  appealed  from  should 
be  affirmed,  with  costs.    All  concur. 
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MATTIOB  T.  SCtJTT. 

(Sopreme  Gotnt,  Appellate  Dirlslon,  Tblrd  Department    May  11,  1904.) 

1.  Assault  and  B attest  —  Takino  Possession  ot  Pbopkbtt  —  Exckssitx 
fobce — que8t101<  fob  jubt. 

In  an  action  for  an  assault  and  battery  alleged  to  have  been  committed 
by  defendant  in  taking  possession  of  property  belonging  to  blm,  the  erl- 
dence  held  not  suflficient  to  raise  a  question  for  the  Jury  as  to  the  nae  of 
excesslTe  ^orce. 

Smltb,  J.,  dissenting. 

Appeal  from  Special  Term,  Albany  County, 

Action  by  Elizabeth  Mattice  against  'Aaron  B.  Scutt.  From  a 
judgement  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.     Reversed 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

G.  M.  Palmer,  for  appellant. 

Frank  H.  Short  (Eugene  D.  Flanigan,  of  counsel),  for  respondent. 

PER  CURIAM.  The  judgment  of  which  defendant  complains  is 
for  damages  for  an  alleged  assault  claimed  to  have  been  committed 
by  the  defendant  upon  the  plaintiff  upon  the  nth  day  of  January, 
1900.  The  plaintiff  was  a  tenant  upon  the  defendant's  farm  under 
an  agreement  by  which  each  was  to  have  half  the  produce.  The 
agreement  further  provided  that  all  the  products  of  the  farm  were — 

"To  be  divided  on  tbe  farm  by  half  bushel  In  mow  or  by  weight  In  the  pres- 
ence of  the  respective  parties  or  their  agents  at  any  time  the  same  Is  ready 
for  market,  and  whenever  said  Scutt  may  demand  said  division." 

Again  it  is  provided : 

"Said  Scutt  is  to  have  the  privilege  of  going  on  said  farm  at  any  tlmfe  he 
may  desire  to  overlook  and  oversee  tbe  same,  and  make  any  repairs  about 
fences  or  buildings,  and  to  look  after  his  share  of  the  produce  and  attend  to 
his  personal  interests." 

Upon  the  morning  in  question  the  plaintiff's  husband  had,  with 
her  consent,  taken  away  30  bushels  of  mixed  oats  and  barley,  part 
of  the  products  of  said  farm  which  had  not  been  divided  according 
to  agreement.  The  defendant  came  to  the  farm  and  demanded  his 
share  of  the  grain,  and  took  from  the  farm  a  number  of  bags  of 
grain,  which  he  claimed  to  be  a  part  of  his  share  of  the  products 
of  the  farm.  This  grain  was  taken  against  the  protest  of  the  plain- 
tiff, who  insisted  that  the  defendant  should  wait  until  the  plaintiff's 
husband  returned,  which  defendant  declined  to  do.  The  defendant 
resided  upwards  of  14  miles  from  the  place,  and  insisted  upon  a 
division  at  that  time.  After  the  defendant  had  removed  a  portion 
of  the  grain,  the  plaintiff  assaulted  the  defendant,  scratched  him, 
raised  a  pitchfork  with  which  to  strike  him;  and  seated  herself  upon 
some  of  the  bags  of  grain  which  he  was  removing.  The  defendant 
took  the  pitchfork  from  her,  and,  taking  her  by  the  wrists,  removed 
her  from  the  bags  which  he  was  about  to  take,  and  held  her  while 
the  defendant's  assistants  put  the  bags  in  the  wagon.  In  removing 
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her  from  these  bags  and  holding  her,  plaintiff  claims  that  the  de- 
fendant committed  the  assault  for  which  a  recovery  has  here  been 
had.  The  learned  trial  judge  charged  the  jury  that  the  defendant 
at  that  time  had  the  right  to  take  his  one-half  of  the  grain,  and  sub- 
mitted to  the  jury  whether  he  took  more  than  one-half  thereof; 
charging  that,  if  he  did,  the  plaintiff  had  the  right,  by  force,  to  pro- 
tect her  property.  He  further  charged  that,  even  if  he  did  not  take 
more  than  one-half  of  the  grain,  the  defendant  had  the  right  to  use 
only  so  much  force  as  was  necessary  in  order  to  take  possession  of 
the  property  that  was  his,  and  if,  in  so  doing,  he  used  any  greater 
force  than  was  necessary,  he  was  liable  to  the  plaintiff  for  such  ex- 
cess of  force.  The  defendant  had  theretofore  moved  for  a  nonsui- 
upon  the  ground  that  the  plaintiff  committed  the  assault,  and  that 
"it  cannot  be  claimed  the  defendant  did  any  more  than  a  person 
rightfully  upon  property  would  do  to  protect  themselves  from  as- 
sault." After  the  verdict  rendered,  the  defendant's  counsel  made  a 
motion  for  a  new  trial,  under  section  999  of  the  Code,  which  motion 
was  denied. 

Upon  the  evidence  as  to  the  amount  of  grain  threshed,  and  as  to 
the  amount  taken,  it  is  difficult  to  see  how  the  jury  could  conclude 
that  the  defendant,  at  the  time  of  the  claimed  assault,  took  more 
than  his  sliare.  This  leaves  out  of  question  the  buckwheat  which 
had  been  taken  upon  a  previous  trip.  Assuming,  for  the  argument, 
however,  that  this  question  was  properly  submitted  to  the  jury,  we 
are  of  opinion  that  the  submission  to  the  jury  of  the  question  of 
excess  of  force  claimed  to  have  been  used  by  the  defendant  was  un- 
warranted. This  affray  was  started  by  the  plaintiff  after  having  sent 
to  an  attorney  for  advice.  She  first  assaulted  the  defendant  by 
scratchin|r  him  until  she  drew  blood  upon  his  face.  She  next  as- 
saulted him  with  a  pitchfork,  and  then  seated  herself  upon  the  bags 
of  grain,  from  which  she  must  be  removed  by  force  in  order  that 
the  defendant  might  get  what  was  lawfully  his.  The  defendant  at 
no  time  struck  her,  and  at  no  time  laid  hands  upon  her  person,  ex- 
cept in  his  effort  to  get  his  share  of  the  grain.  A  woman  thus  com- 
mencing an  affray  renounces  the  privilege  of  her  sex,  and  has  little 
right  to  expect  to  be  handled  with  gloves.  While  she  was,  to  an 
extent,  bruised,  there  is  nothing  in  the  evidence  to  indicate  that  she 
was  taken  from  off  the  bags  of  g^ain  without  resistance,  and  not  the 
slightest  evidence  to  show  that  any  more  force  was  used  by  the  de- 
fendant than  was  necessary  in  procuring  what  he  claimed  was  his 
share  of  the  grain.  All  of  the  evidence  tends  to  show  an  endeavor 
upon  his  part  to.  avoid  anything  that  might  provoke  a  lawsuit,  and 
upon  her  part  an  endeavor  to  provoke  an  assault  which  might  be 
made  the  basis  of  a  legal  action.  We  are  therefore  of  opinion  that 
the  jury  was  improperly  allowed  to  say  that  the  defendant,  in  the 
exercise  of  his  rights  to  take  his  own  property,  used  excessive  force, 
and  for  this  error  a  new  trial  must  be  ordered. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event. 

SMITH,  J.,  dissenting. 
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MILLER  r.  WARREN  et  aL 

(Supreme  Conrt,  Appellate  Diylsioii,  Firat  Department    May  8,  1904.) 

X.    XiEASES—MoBTOAOES— Rights  or  Moktoaoee  in  Possession. 

Mortgages  on  a  leasehold  can  have  no  duration  beyond  the  term  of  the 
lease,  and  mortgagees  In  possession  thereunder  can  acquire  no  greater 
rights  by  virtue  of  their  possession  than  the  lesseea 

2.  8a]<»— PoBSBSsion  of  Lessees— Chakacteb. 

Possession  under  a  tax  or  assessment  lease  la  not  adverse  to  the  title 
of  the  owner  In  fee,  but  Is  in  subordination  thereto. 

3.  Adverse  Possession— Holding  undeb  Written  Instrument— Applicabil- 

ITT  OF  Statute. 

Code  Civ.  Proc.  8  869,  providing  that  where  an  occupant  of  lands  en- 
tered into  possession  under  claim  of  title  founded  on  a  written  instrument 
as  a  conveyance,  or  on  a  decree  of  court,  and  has  continued  In  possession 
for  20  years  under  the  same  claim,  the  premises  are  deemed  to  have  been 
held  adversely,  has  no  application  to  a  possession  by  virtue  of  a  tax  or 
assessment  lease  executed  for  a  term  of  years,  or  a  holding  over  by  the 
tenants  or  their  successors  after  tiie  expiration  of  such  leas& 

4.  Sake— Fact  or  Possession— Consistency  weth  Leoai.  Title. 

The  mere  fact  of  20  years'  possession  is  not  conclusive,  and  does  not 
constitute  an  adverse  possession,  so  as  to  defeat  the  assertion  of  the  paper 
title;  but,  to  accomplish  such  result,  the  possession  must  be  inconsistent 
^^Ith  the  right  of  possession  of  the  paper  title  holder. 

5.  Same— Possession  Conbibteni  with  Fapkb  Title— PKESuitPTiON  or  Con- 

tinuance. 

Where  possession  under  a  tax  or  assessment  lease  is  established,  such 
possession  being  subordinate  to  the  paper  title  of  the  true  owner,  the  con- 
tinued possession  after  the  expiration  of  the  term  for  which  the  lease 
was  executed  will  be  regarded  as  still  in  subordination  to  the  paper  title, 
unless  there  be  a  disclaimer  of  the  paper  title,  or  something  tantamount 
to  a  surrender  of  the  original  possession,  and  a  retaking  under  an  inde- 
pendently asserted  claim  of  right  and  title 

6.  LaifiTATioNS— Suspension  or  Statutb^— Absence  fbok  State. 

Under  the  express  provisions  of  Code  Clv.  Proc.  {  401,  the  running  of 
limitations  is  suspended  during  the  time  of  continuous  absence  of  over  a 
year's  duration  from  the  state. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  M.  Miller,  as  executor  of  the  estate  of  Susan  O. 
Hoffman,  deceased,  against  Joseph  H,  Warren  and  another.  From 
a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, INGRAHAM,  and  LAUGHUN,  JJ. 

D.  Thornton,  for  appellants. 
Eugene  V.  Daly,  for  respondent. 

PATTERSON,  J.  This  is  an  action  in  ejectment.  The  plaintiff  had 
judgment  awarding  him  the  possession  of  one  eighty-eighth  part  of 
the  real  property,  No.  304  Mott  street,  in  the  city  of  New  York,  and 
a  sum  of  money  as  damages  and  costs.  It  is  suflficiently  proven  that 
the  title  to  the  share  of  the  premises  thus  recovered  is  in  the  plaintiff 
as  trustee  under  the  will  of  Susan  O.  Hoffman.  Without  going  into 
the  details  of  the  evidence,  or  making  a  full  abstract  of  the  title,  there 
is  enough,  we  think,  to  show  that,  if  no  specific  defense  is  established, 
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the  plaintiff's  right  to  judgement  was  made  out,  and  he  may  recover 
on  the  strength  of  his  own  title.  The  defendants  in  the  action  (who 
appeal)  are  Joseph  H.  Warren  and  Dorothy  Warren,  his  wife.  In 
^793  the  title  to  the  locus  in  quo  became  vested  in  Vreelandt,  the  hus- 
band of  Rebecca  Dyckman.  He  conveyed  to  Wilkins,  who  conveyed 
to  Martin  Hoffman,  the  grandfather  of  the  plaintiff's  testatrix,  by  a 
deed  made  in  the  year  1795,  and  the  plaintiff  claims  under  the  will 
of  the  testatrix.  In  1821  the  premises  were  sold  for  an  unpaid  assess- 
ment for  the  opening  of  Canal  street,  and  a  lease  thereof  for  60  years 
was  made  to  James  Boyle,  and  was  assigned  to  Daniel  Higgins.  Hig-- 
gins  mortgaged  the  leasehold  to  Ridgeway,  who  assigned  the  mort- 
gage to  Whitlock,  whQ,  in  turn,  assigned  it  to  Patrick  Mulvahill.  In 
1843  Garret  Byjne  and  others,  heirs  of  Higgins,  also  mortgaged  the 
leasehold  to  Mulvahill,  who  was  a  mortgagee  in  possession  in  1854, 
and  remained  in  possession  until  he  died,  in  November,  1866.  He  left 
a  last  will  and  testament,  which  was  duly  proven,  and  his  real  estate 
passed  in  trust  to  his  executors  during  the  lifetime  of  his  wife,  and 
upon  her  death  to  Marcella  ^Valsh,  his  niece.  The  Mulvahill  execu- 
tors entered  upon  the  premises  and  continued  in  possession  until 
the  expiration  of  the  term  of  the  lease.  After  such  expiration,  they 
still  remained  in  possession-  and  received  the  rents  until  the  death  of 
Mrs.  Mulvahill,  in  1891.  Since  that  time,  Joseph  Warren,  the  defend- 
ant, heir  at  law  of  Marcella  Walsh,  has  been  in  possession  of  the  prem- 
ises, and  has  received  the  rents.  He  became  21  years  of  age  in  iBgo, 
after  which  time  he  was  continuously  absent  from  the  state  of  New 
York  for  3  years. 

The  question  in  this  case  relates  to  the  appellants'  defense  of  ad- 
verse possession.    It  is  quite  clear  that  that  defense  must  fail.    War- 
ren's predecessors  in  possession  entered  by  virtue  of  a  lease  given  up- 
on a  sale  of  the  premises  for  the  nonpayment  of  an  assessment.    The 
legal  effect  of  that  lease  was  to  carve  out  from  the  estate  of  the  real 
owner  a  term  of  years,  leaving  the  title  in  fee  undisturbed,  and  in 
those  entitled  to  it,  either  by  descent  or  as  purchasers.    When  the 
terra  of  60  years  granted  in  that  lease  expired,  the  land  was  relieved 
from  the  burden  of  the  lease.    The  estate  of  the  lessee  and  assigns 
ended.    Nothing  can  be  claimed  to  aid  the  defendant  under  the  mort- 
gages above  referred  to,  for  they  were  upon  the  leasehold,  and  could 
have  no  duration  beyond  the  term  of  the  lease.    Up  to  1881  the  pos- 
session of  the  defendants'  predecessors  was  under  the  tax  or  assess- 
ment lease,  and  therefore  it  was  not  adverse  to  the  plaintiff's  ancestor's 
title,  but  was  in  subordination  to  the  title  of  the  real  owners.    Such  a 
possession  is  not  adverse.    Doherty  v.  Matsell,  119  N.  Y.  646,  23  X. 
E.  994;  Hilton  V.  Bender,  69  N.  Y."  79;  Bedell  v.  Shaw,  59  N.  Y.  50; 
Bensel  v.  Gray,  62  N.  Y.  633.    There  are  no  facts  appearing  in  this 
record  to  indicate  that  the  land  is  to  be  deemed  held  adversely  to 
the  plaintiff  under  the  provision  of  section  369  of  the  Code  of  tiyH 
Procedure.    The  adverse  possession  defined  there  is  under  a  written 
instrument,  and  relates  to  a  case  where  the  occupant  of  land,  or  those 
under  whom  he  claims,  entered  into  possession  of  the  premises  under 
a  claim  of  title  exclusive  of  any  other  right,  founding  the  claim  upon 
a  written  instrument,  as  being  a  conveyance  of  the  premises  in  ques- 
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tion,  or  upon  the  decree  or  judgment  of  a  competent  court,  and  where 
there  has  been  a  continued  occupation  and  possession  of  the  premises 
included  in  the  instrument,  decree,  or  judgment,  or  of  some  part 
thereof,  for  20  years,  under  the  same  claim.  Here  there  is  neither 
instrument,  nor  a  claim  of  title  exclusive  of  any  other  right,  nor  a 
possession  of  Warren  or  his  predecessors  of  the  premises  included 
in  the  instrument  for  20  years  under  the  same  claim.  After  1881  the 
continued  possession  of  the  premises  by  Warren  or  his  predecessors 
in  no  respect  changed  the  situation  on  the  subject  of  adverse  pos- 
session. The  mere  fact  of  being  in  possession  for  20  years,  of  course, 
is  not  conclusive,  and  does  not  constitute  adverse  possession,  such 
as  would  defeat  the  assertion  of  the  plaintiflf's  title,  for,  to  be  adverse, 
the  possession  must  be  inconsistent  with  the  right  of  possession  of 
another.  But  it  being  established  that  the  predecessors  of  Warren, 
up  to  1 88 1,  were  in  possession  under  the  tax  title,  and  that  that  pos- 
session was  in  subordination  to  the  title  of  the  true  owner,  then  the 
continued  possession  after  1881  will  be  regarded  as  still  in  subordi- 
nation, unless  there  be  a  disclaimer  of  the  title  of  the  true  owner,  or 
something  that  may  be  construed  as  tantamount  to  a  surrender  of 
the  original  possession,  and  a  retaking  under  an  independently  as- 
serted claim  of  right  and  title.  "If  originally  held  and  acquired  in 
subordination  to  the  title  of  the  real  owner  [of  the  land],  there  must 
be,  in  order  to  constitute  the  continued  possession  adverse,  a  dis- 
claimer of  the  title  of  him  from  whom  the  possession  was  acquired, 
and  actual,  hostile  possession,  of  which  he  has  notice,  or  which  is 
so  open  and  notorious  as  to  raise  the  presumption  of  notice."  i  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  798,  and  cases  cited. 

It  is  insisted  in  argument  that  the  statute  of  limitations  applies  as 
a  specific  and  independent  defense  to  the  action.  Without  consider- 
ing the  sufficiency  of  the  answer  as  setting  up  such  plea,  we  think  the 
twenty-first  finding  of  fact  of  the  trial  court  is  controlling,  and  it  is 
that  Joseph  H.  Warren  became  21  years  of  age  on  October  27,  1890, 
and  that  after  he  became  of  age  he  was  continuously  absent  from  the 
state  of  New  York  for  3  years.  It  may  be  said  that  this  is  not  a  direct 
finding  that  Warren  was  a  nonresident,  but  it  is  of  his  absence,  and 
there. was  sufficient  foundation  for  such  finding.  Warren  testified  to 
the  essential  facts,  viz.,  that  he  lived  at  Paterson,  N.  J.,  and  had  lived 
there  5  or  6  years,  and  that  he  left  Paterson  in  1893  or  1894,  and  that 
he  resided  there  6  years  or  more  prior  to  leaving.  The  running  of  the 
statute  was  suspended  during  the  time  of  his  continuous  absence. 
Section  401,  Code  Civ.  Proc. 

It  is  unnecessary  to  consider  other  questions  discussed. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 
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In  re  PETERSON. 
(Supreme  Court,  Appellate  DlTiBi<»i,  Fourth  Department    May  8,  1904.) 

1.   BlOHWAT     PB0CEXDIN0»— CONFIBMATIOR     OF    CoinilSSIONIXS'     BXFOBT— AL- 
LOW AMCC  ov  Cosrs— AuTHoBmr  or  Coxjter. 

Highway  Law,  {  92  (Laws  1890,  p.  1195,  c.  668),  pioTldea  that  in  all 
cases  ot  asseesments  of  damages  by  commissioners  appointed  by  the  court 
the  costs  thereof  shall  be  paid  by  the  town,  etc.  Section  93  provides  that 
all  damages  and  costs  against  the  town  shall  be  laid  before  the  board 
of  superrlsors,  to  be  audited  with  the  charge  of  the  commlssionets,  etc 
Section  152  (page  1205)  provides  that  coeu  of  a  motion  to  confirm  the 
commissioners'  report  may  be  allowed  In  the  discretion  of  the  coort,  not 
exceeding  $50,  etc.  Code  Civ.  Proc.  i  3240,  provides  that  costs  In  a  special 
proceeding  in  a  court  of  record  may  be  awarded  any  party  in  the  dis- 
cretion of  the  court  at  the  rates  allowed  in  an  action  In  the  same  court 
etc.  Held  that,  on  confirming  a  commissioners'  report  In  proceedings  to 
lay  out  a  highway,  the  county  court  has  authority,  under  Code  Civ.  Proc. 
i  3240,  to  allow  the  petitioner's  costs  and  disbursements  in  ezcesa  of  the 
$50  provided  by  Highway  Law,  i  162;  the  petitioner  not  being  remitted 
to  a  presentation  of  his  claim  to  the  Buperrlaors  under  section  93. 

Appeal  from  Special  Term. 

Proceedings  by  Walter  V.  Peterson  for  the  laying  out  of  a  highwaj 
in  the  town  of  Cambria.  From  an  order  confirming  a  commissioners' 
award  the  town  appeals,  and  from  so  much  of  the  order  as  denies  him 
costs  and  disbursements  the  petitioner  prosecutes  a  cross-appeal.  Af- 
firmed on  the  appeal  and  reversed  on  the  cross-appeal. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER.  JJ. 

King,  Leggett  &  Brown,  for  appellant  town  of  Cambria  and  high- 
way commissioners. 

Hopkins  &  Brim,  for  respondent. 

J.  Frank  Smith,  special  guardian,  for  infant  parties. 

STOVER,  J  This  proceeding  is  under  the  highway  law,  and  an 
examination  of  the  record  discloses  to  us  no  reason  for  a  reversal  of 
the  order  in  so  far  as  it  confirms  the  action  of  the  commissioners.  The 
county  judge,  however,  upon  the  motion  to  confirm  the  report,  refused 
to  allow  the  petitioner  his  costs  and  disbursements,  solely  upon  the 
ground  of  lack  of  authority.  The  provisions  of  the  highway  law  cov- 
ering costs  in  proceedings  of  this  kind  are  found  in  sections  92,  93,  and 
152  (Laws  1890,  pp.  1 195,  1205,  c  568). 

By  section  92  it  is  provided : 

"In  all  cases  of  assessments  of  damages  by  oommisslonera  appointed  by  the 
court  the  costs  thereof  shall  be  paid  by  the  town  except  when  reassessmoit 
of  damages  shall  be  had,"  eta 

— which  exception  has  no  application  to  the  present  case. 
By  section  93  it  is  provided : 

"All  damages  to  be  agreed  upon,  or  which  may  be  Anally  assessed,  and  costs 
against  the  town  as  herein  provided,  shall  be  laid  before  the  board  of  super- 
visors by  the  supervisor  of  the  town  to  be  audited  with  the  charges  of  the 
commissioners.  Justices,  surveyors,  or  other  persons  or  officers  employed  in 
making  the  assoHHment  and  for  whose  services  the  town  shall  be  liable,  and 
the  amount  shall  be  levied  and  collected,"  ete. 
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The  word  "costs,"  as  used  in  the  statute,  has  a  well-defined  sig' 
nificance,  and  is  not  used  as  synonymous  with  "expense,"  but  must  be 
taken  to  mean  costs  which  are  recoverable  under  the  statute  regulating 
the  amount  to  be  paid  by  the  unsuccessful  party  to  the  successful  party. 
Proceedings  of  this  character  have  been  held  to  be  special  proceedings 
under  the  statute  regulating  the  allowance  of  costs.  Matter  of  Grade 
Crossing,  17  App.  Div.  56,  44  N.  Y.  Supp.  844;  Matter  of  South 
Market  Street,  80  Hun,  246,  29  N.  Y.  Supp.  1030.  This  being  a  pro- 
ceeding brought  in  the  County  Court,  it  would  seem  to  be  directly 
within  the  definition  of  section  3334  of  the  Code  of  Civil  Procedure, 
and  hence  governed  by  section  3240  with  reference  to  costs.  Under 
section  3240  of  the  Code  of  Civil  Procedure,  "costs  in  a  special  proceed- 
ing instituted  in  a  court  of  record,  where  the  costs  theteof  are  not 
specially  regulated  by  this  act,  may  be  awarded  to  any  party,  in  the 
discretion  of  the  court,  at  the  rates  allowed  for  similar  services,  in 
an  action  brought  in  the  same  court,  or  an  appeal  from  a  judgment 
taken  to  the  same  court  and  m  like  manner."  It  would  seem  tliat  this 
section  was  broad  enough  to  permit  the  taxation  of  costs  in  this  pro- 
ceeding, but  some  question  is  raised  by  reason  of  the  provisions  of  sec- 
tion 152  of  the  highway  law,  which  is  as  follows : 

"Costs  of  a  motiou  to  confirm,  vacate  or  modify  tbe  report  of  commissioners 
appointed  by  the  court  to  lay  out,  alter  or  discontinue  a  highway  may  be  al- 
lowed In  the  discretion  of  the  court  not  exceeding  fifty  dollars.  Costs  of  any 
other  motion  In  a  proceeding  in  a  court  of  record,  authorized  by  this  chapter, 
may  be  allowed  In  the  discretion  of  the  court  not  exceeding  ten  dollars." 

The  Count)'  Court  in  this  case  allowed  to  the  petitioner  $50,  or  the 
costs  of  motion,  but  declined  to  allow  any  other  or  further  costs  or 
disbursements  by  reason  of  lack  of  power  to  do  so;  the  contention 
being  that  the  petitioner's  only  recourse  was  the  presentation  of  a  claim 
to  the  board  of  supervisors  under  section  93.  We  think  this  an  er- 
roneous interpretation  of  the  statute.  It  was  held  in  Bevins  v.  Board 
of  Supervisors,  82  Hun,  298,  31  N.  Y.  Supp.  248,  that  the  word 
"costs,"  as  used  in  section  92,  referred  to  such  costs  as  were  allowed 
under  the  provisions  of  section  152  of  the  act,  which  are  the  motion 
costs  upon  the  application  for  confirmation  of  the  report  of  the  com- 
missioners; and  this  amount  being  fixed,  the  board  of  supervisors 
would  have  nothing  to  do  but  allow  the  claim  at  the  amount  fixed  by 
the  court,  and  include  it  in  the  tax  levy.  The  opinion  in  Bevins  v. 
Supervisors,  supra,  is  directed  to  another  feature  of  the  law,  that  pro- 
ceeding having  been  brought  for  the  purpose  of  compelling  the  pay- 
ment of  some  expenses  which  were  alleged  to  have  been  incurred  by 
the  commissioner  of  highways  in  the  matter  of  laying  out  the  high- 
way ;  and  a  mandamus  was  there  refused,  so  that  that  case  sheds  but 
little  light  upon  the  question  under  consideration.  Upon  the  one  hand, 
there  is  no  intention  manifested  to  take  the  proceedings  out  of  the 
operation  of  section  3240  of  the  Code  of  Civil  Procedure,  for  to  do 
this  might  result  in  placing  an  unnecessary  and  unfair  burden  upon 
the  petitioner.  It  is  not  to  be  presumed  that  the  Legislature  intended 
to  exclude  proceedings  of  this  character  from  the  operation  of  section 
3240,  and  thus  put  upon  a  petitioner  the  burden  of  conducting  the  pro- 
ceeding without  any  indemnity  whatever.    By  sections  88  and  89  of 
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the  highway  law  provision  is  made  for  the  pasrment  of  costs  in  case 
it  shall  be  determined  that  the  road  is  unnecessary  and  the  prayer  of 
the  petitioner  should  be  denied,  or  upon  the  reversal  of  such  a  deter- 
mination of  the  commissioners.  If  the  contention  of  the  respondent  is 
correct,  we  have,  therefore,  provision  made  for  all  expenses  and  costs 
of  the  proceeding  except  in  the  very  instance  in  which  those  costs  and 
expenses  would  be  the  most  onerous.  A  petitioner  who  should  fail  in 
having  the  commissioners  declare  the  road  a  necessity  would  be  charge- 
able with  costs,  not  to  exceed  $50,  and  yet,  having  succeeded  in  his 
contention,  is  unable  to  recover  his  disbursements,  which,  in  this  case, 
amount  to  several  times  the  amount  which  could  have  been  allowed 
him  if  he  had  failed.  Upon  the  other  hand,  allowance  of  costs  not  ex- 
ceeding $50  is  an  unusual  provision  of  the  law,  and  the  reason  is  not 
quite  apparent,  although  it  may  be  argued  that  a  motion  to  confirm 
involves  some  extraordinary  features  which  are  not  usual  in  motions 
in  other  actions  and  proceedings;  and  yet  many  instances  of  motions 
and  actions  could  be  cited  where  the  labor  involved  would  be  much 
more  than  in  the  ordinary  proceeding  to  confirm  the  report  of  com- 
missioners. Yet  with  this,  if  the  legislative  intent  is  clear,  the  court 
has  nothing  to  do.  The  argument  in  favor  of  either  construction  is 
not  entirely  satisfactory,  and  yet  it  seems  to  us  that,  in  view  of  the 
hardship  that  might  result  if  there  were  a  total  lack  of  power  in  the 
court  to  allow  costs  of  the  proceedings  under  section  3240  entirely 
overbalances  the  other  considerations,  and,  as  costs  boUi  under  the 
Code  and  upon  the  motion  are  discretionary,  no  injustice  would  likely 
be  done  by  following  that  construction  which  would  allow  the  court 
to  exercise  its  discretion,  for  the  other  construction  would  deprive  the 
court  of  any  discretion  whatever  as  to  the  allowance  of  costs,  and  pre- 
vent the  reimbursement  of  a  petitioner,  however  meritorious  the  ap- 
plication or  unjust  the  burden  placed  upon  him.  Under  section  3240 
the  court  should  have  exercised  its  discretion,  and,  if  costs  were  allow- 
ed to  the  petitioner  they  should  have  been  taxed  at  the  rates  allowed 
for  similar  services  in  an  action  brought  in  the  county  court 

We  think  that  a  fair  interpretation  of  the  various  provisions  of  both 
the  highway  law  and  the  Code  is  this:  That  under  section  3240  the 
petitioner,  if  successful,  is  entitled,  in  the  discretion  of  the  court,  to  re- 
cover costs  at  the  rates  allowed  for  similar  services  in  an  action,  and 
which,  under  section  3256,  carry  with  it  the  necessary  disbursements 
as  allowed  by  the  section  last  quoted.  A  motion  is  an  applicatimi  in 
an  action,  and  motion  costs  are  entirely  independent  of  those  allowed 
in  an  action  upon  final  judgment  The  Code  expressly'  limits  motion 
costs- in  an  action  to  $10  unless  otherwise  specially  provided.  It  was 
within  the  power  of  the  Legislature  to  say  that  upon  a  motion  of  the 
character  under  discussion  the  costs  might,  in  the  discretion  of  the 
court,  be  allowed  in  a  sum  not  exceeding  $50.  There  is  no  express 
declaration  making  these  the  only  costs  allowable,  but  by  the  very 
section  itself  it  allows  $10  costs  in  other  motions  in  the  proceeding. 
It  would  appear  that  other  motion  costs  could  be  allowed  where  neces- 
sary, nor  is  there  any  expressed  intention  to  take  the  proceedings  out 
of  the  operation  of  section  3240  of  the  Code.  The  costs  under  section 
152  are  expressly  stated  to  be  motion  costs,  and  are  properly  distin- 
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guishable  from  costs  of  an  action  or  special  proceeding,  and  it  is  not 
unlike  proceedings  in  an  action  where  an  application  to  the  court  is 
necessary  before  judgment  and  after  trial  of  the  issues,  in  which  it 
would  be  entirely  proper  to  tax  both  the  costs  of  the  motion  and  the 
costs  of  the  action.  But  on  a  motion  in  proceedings  under  the  high- 
way law,  by  the  express  provisions  of  section  152  costs  upon  the  ap- 
plication for  confirmation  are  permitted  in  the  discretion  of  the  court, 
not  exceeding  $50,  while  on  all  other  motions  costs  are  limited  to  $10. 
This  construction  would  seem  to  give  full  effect  to  the  provisions  of 
the  Code  and  the  highway  law,  and  is  not  opposed  to  practice  and  pro- 
ceedings in  actions. 

The  order  of  the  County  Court  is  affirmed  in  so  far  as  it  confirms 
the  report  of  the  commissioners,  and  reversed  in  so  far  as  it  refuses  to 
exercise  its  discretion  with  reference  to  costs,  and  modified  so  as  to 
allow  the  petitioner  to  tax  costs  under  section  3240  of  the  Code  of 
Civil  Procedure,  with  costs  of  this  appeal  to  the  appellant    All  concur. 


PEOPLE  ex  rel.  MOTNIHAN  t.  GREENE,  Police  Com'r. 
(Supreme  Court,  Appellate  DlTlsion,  First  Department    May  6,  1904.) 

1.  MuNiciPAi,  C0BFOBA.TIONS— P0LICEUA.N— Reiiovai.. 

Where  relator,  a  police  captain,  with  knowledge  that  the  police  commis- 
sioner bad  detailed  a  member  of  the  police  force  for  duty  at  a  recreation 
pier,  withdrew  him  without  the  commisaloner's  permission,  and  detailed 
such  officer  to  perform  work  other  than  police  duty  about  the  station 
bouse,  in  violation  of  Police  Rule  5,  subd.  "u,"  and,  though  required  by 
role  5,  subd.  "a,"  to  see  that  his  sergeant  'made  entries  In  the  station  blot- 
ter of  all  the  duties  performed  by  the  various  officers  attached  to  the  pre- 
cinct to  which  he  was  assigned,  no  entry  was  made  as  to  the  duties  per- 
formed by  the  relieved  officer  about  the  station  house,  relator  was  guilty 
of  a  willful  and  flagrant  neglect  of  duty,  and  not  merely  of  a  technical 
violation  of  the  rules  of  the  department 

2.  Same— DiscEABOE. 

Under  Greater  New  York  Charter  (Laws  1901,  p.  129,  c.  466,  f  302),  pro- 
viding that  on  conviction  by  a  police  commissioner  of  any  member  of  the 
force  for  neglect  of  duty,  violation  of  the  rules,  etc.,  the  commissioner 
may  punish  the  offender  by  dismissal  from  the  force,  where  a  police  cap- 
tnln  was  properly  convicted  of  willful  neglect  of  duty,  a  contention  that 
a  Judgment  of  dismissal  imposed  excessive  punishment  was  not  subject 
to  review  by  the  courts. 

3.  Same— Specifications — Issues— Evioescb. 

Where  charges  against  a  police  captain  contained  a  specification  to  the 
effect  that  he  had  assigned  a  patrolman  to  do  other  than  police  duty,  and 
the  accused  made  no  application  to  have  the  specification  made  more  spe- 
cific. It  was  sufficient  to  Justify  proof  that  he  had  detailed  such  patrol- 
man to  do  certain  work  for  accused  on  houses  owned  by  him. 

Laugblin,  J.,  dissenting. 

Certiorari  by  the  people,  on  the  relation  of  Daniel  C.  Moynihan, 
against  Francis  V.  Greene,  as  police  commissioner  of  the  city  of  New 
York,  to  review  relator's  discharge  from  the  police  force.  Writ  dis- 
missed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, INGRAHAM,  and  LAUGHLIN,  JJ. 
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William  M.  K.  Olcott,  for  appellant. 
Terence  Farley,  for  respondent. 

McLaughlin,  J.  The  relatcM-,  a  police  captain  assigned  to  duty 
in  the  Twenty-Ninth  Precinct  in  the  city  of  New  York,  was  on  the 
loth  of  September,  1902,  charged  by  an  inspector  of  police  with  neg- 
lect of  duty  and  violation  of  the  rules  of  the  police  department.  The 
specifications  of  the  charges  were  three  in  number,  and  were,  in  sub- 
stance :  (l)  That  the  relator,  notwithstanding  he  had  knowledge  that 
the  police  commissioner  had  detailed  a  member  of  the  police  fcM-ce — 
one  Beck — for  duty  at  the  recreation  pier  at  the  foot  oi  East  ii2tb 
street,  nevertheless  withdrew  him,  without  permission  of  the  police 
commissioner,  on  certain  days  specified ;  (2)  that  in  violation  of  rule 
5,  subd.  "u,"  the  relator  assigned  Beck,  after  he  had  withdrawn  him 
from  the  pier,  to  make  repairs  about  the  station  house  and  do  "work 
other  than  police  duty";  and  (3)  that  he  did  not  carefully  examine 
the  books  and  records  required  to  be  kept  in  the  station  house  of  the 
precinct  over  which  he  had  charge,  and  see  that  entries  were  properly 
made  therein,  as  he  was  required  to  do  by  rule  5,  subd.  "a,"  and  that 
on  certain  days  specified  no  record  whatever  was  made  in  the  book 
as  to  the  whereabouts  of  Beck  after  he  was  withdrawn  from  the  pier. 
Copies  of  the  charges  and  specifications  were  served  upon  the  re- 
lator, and  thereafter,  at  a  trial  had  before  the  police  commissioner,  he 
was  found  guilty,  and  dismissed  from  the  force.  He  thereupon  ob- 
tained a  writ  of  certiorari  for  the  purpose  of  having  the  proceedings 
which  resulted  in  his  dismissal  reviewed  by  this  court. 

I  think  the  relator  was  properly  dismissed.  In  fact,  I  do  not  under- 
stand that  it  is  seriously  questioned  but  what  he  was  guilty  of  the 
charges  specified,  and  it  could  not  well  be,  in  view  of  the  facts  ap- 
pearing in  the  record.  It  is  claimed,  however,  that  the  acts  of  the 
relator  constituted  but  technical  violations  of  the  rules,  for  which 
reason  the  punishment  inflicted  was  too  severe,  and  that  the  relator 
was  prejudiced  upon  the  trial  by  the  admission  of  evidence  not  cov- 
ered by  the  specifications. 

I.  TTie  facts  proved  the  relator  guilty  of  something  more  than  a 
technical  violation  of  the  rules,  as  a  most  casual  examination  of  this 
record  will  show.  He  knew  that  Beck  had  been  detailed  by  the  police 
commissioner  to  perform  duty  at  the  recreation  pier,  and  that  he  had 
no  right  to  detail  him  to  do  other  service,  except  with  the  permission 
of  the  commissioner.  He  not  only  disregarded  the  order  of  the  com- 
missioner in  detailing  Beck,  but,  in  effect,  countermanded  that  order. 
When  an  inferior  officer  knowingly  disregards  and  sets  at  naught 
the  order  of  his  superior,  his  conduct  constitutes  something  more 
than  a  technical  violation,  and  well  deserves — ^if  discipline  is  to  be 
maintained  in  the  department — severe  punishment.  He  not  only  dis- 
regarded the  order  of  the  commissioner,  but  also  knowingly  violated 
rule  5u,  in  detailing  Beck,  after  he  had  withdrawn  him  from  the  pier, 
to  do  certain  repairs  in  the  station  house.  This  rule  provides  that 
"no  officer  or  patrolman,  other  than  a  doorman,  shall  be  detailed  or 
assigned  to  perform  any  repairs  or  mechanical  work  of  any  kind  or 
description  in  or  about  a  station  house.    *    *    *"    Beck  was  not  a 


Digitized  by  LjOOQ  IC 


Sup.   Ct.)  PEOPLE  T.  OBBENB.  1019 

doorman,  and  therefore  the  relator  had  no  right  to  detail  him  to  do 
work  in  the  station  house.  The  fact  that  he  did  work  there  for  sev- 
eral days  by  direction  of  the  relator  is  not  disputed,  nor  is  any  satis- 
factory excuse  offered  by  the  relator  for  his  act  in  thus  violating  this 
rule.  It  is  the  duty  of  the  desk  sergeant  to  enter  in  the  station  house 
blotter  entries  of  sdl  the  duties  of  the  various  officers  attached  to  the 
precinct  to  which  he  is  assigned.  No  entries  were  made  in  the  station 
house  blotter  as  to  Officer  Beck  after  he  had  been  withdrawn  from 
the  pier  and  while  he  was  detailed  to  do  work  in  the  station  house. 
The  relator  testified  it  was  the  duty  of  the  sergeant  to  make  the  en- 
tries. "It  was  their  duty  to  do  it  on  the  blotter.  It  is  their  duty  to 
make  these  entries  without  my  direction.  The  rules  specifically  call 
for  it"  See  Rule  6,  par.  "b.  But  rule  5a  provides  that  "captains 
shall  carefully  examine  daily  all  books  of  record  required  to  be  kept 
in  their  respective  station  houses  in  conformity  to  the  rules  of  the 
department,  and  see  that  the  entries  are  properly  made."  This  rule 
the  relator  also  violated.  He  discovered,  according  to  his  own  testi- 
mony, on  August  15th — several  days  after  Beck  had  been  withdrawn 
from  the  pier  and  been  at  work  in  the  station  house — that  no  entries 
had  been  made  in  the  blotter  as  to  what  he  was  doing,  nor  were  any 
entries  made  in  it  from  that  time  until  the  2d  of  September  following. 
It  was  his  duty  to  see  that  these  entries  were  made,  and  he  cannot 
shield  himself  behind  an  assertion  that  he  told  a  sergeant  to  make 
them.  The  rules  made  it  the  duty  of  the  sergeant  to  make  the  entries, 
and  they  also  made  it  the  relator's  duty  to  see  that  the  entries  were 
made.  A  failure  in  this  respect  was  not  a  technical  violation  of  a  rule 
of  the  department,  but  a  willful  and  flagrant  neglect  of  duty,  and 
nothing  else.  It  is  entirely  immaterial  whether  this  was  the  result 
of  carelessness  or  from  some  sinister  motive.  We  have,  therefore,  a 
case  in  which  a  police  officer  has  not  only  failed  to  do  his  duty,  but 
has  knowingly  violated  the  rules  of  the  department,  and,  having  been 
found  guilty  of  such  offenses  after  a  trial  duly  had  and  fairly  conduct- 
ed, the  commissioner  had  the  power  to  dismiss  him  from  the  force. 
Under  section  300  of  the  Revised  Charter  (Laws  1902,  p.  127,  c  466) 
the  police  commissioner  is  authorized  and  empowered  to  make,  adopt, 
and  enforce  rules,  orders,  and  regulations  for  the  government,  disci- 
pline, administration,  and  disposition  of  the  police  department  and 
police  force  and  the  members  thereof,  and  by  section  302  (page  129) 
he  is  specifically  authorized,  upon  a  conviction  by  him  of  any  member 
of  the  force  of  "neglect  of  duty,  violation  of  rules,  *  *  *  to  pun- 
ish the  offender  by  [among  other  things]  dismissal  from  the  force." 
The  guilt  of  the  relator  having  been  established,  what  punishment 
should  be  inflicted  rested  entirely  with  the  commissioner,  and  his  act 
in  this  respect  is  not  subject  to  review  in  this  court.  People  ex  rel. 
McAleer  v.  French,  119  N.  Y.  502,  23  N.  E.  1061 ;  People  ex  rel. 
Eagan  v.  York,  53  App.  Div.  336,  65  N.  Y.  Supp.  696. 

2.  But  it  is  said  that  the  relator  was  prejudiced  upon  the  trial  by 
the  erroneous  admission  of  certain  testimony.  During  the  course  of 
ihe  trial  testimony  was  offered  to  the  effect  that  the  relator  detailed 
Beck  to  do  certain  work  for  him  upon  some  houses  which  he  owned. 
The  fact  that  Beck  did  certain  work  on  such  houses  is  not  denied. 
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though  the  relator  did  deny  that  he  told  him  to  do  it.  I  think  the 
specifications  were  broad  enough  to  admit  proof  of  this  character. 
The  charge  fairly  apprised  the  relator  of  what  was  claimed,  and  the 
specifications  informed  him  in  a  general  way  of  the  nature  of  his 
alleged  wrongful  acts.  If  the  specification  that  he  had  assigned  Beck 
to  do  "other  than  police  duty"  was  so  indefinite  that  he  did  not  fully 
understand  wliat  was  meant,  and  for  that  reason  could  not  properly 
defend  himself  without  further  information,  he  should  have  applied, 
either  prior  to  or  at  the  trial,  for  a  more  specific  statement.  He  made 
no  such  application,  and  therefore  must  be  deemed  to  have  waived  his 
right  thereto.  People  ex  rel.  Powley  v.  Roosevelt,  23  App.  Div.  57*, 
48  N.  Y.  Supp.  859 ;  People  ex  rel.  Carney  v.  Scannell,  80  App.  Div. 
320,  80  N.  Y.  Supp.  685. 

Exceptions  were  also  taken  to  the  admission  of  other  testimony, 
but  an  examination  of  them  fails  to  disclose  any  error  in  respect  to 
them. 

It  follows  that  the  writ  should  be  dismissed,  and  proceedings  af- 
firmed, with  $50  costs  and  disbursements. 

VAN  BRUNT,  P.  J.,  and  PATTERSON  and  INGRAHAM,  JJ., 
concur. 

LAUGHLIN,  J.  (dissentine).  I  dissent  upon  the  eround  that  the 
charges  and  specifications  of  the  charges  were  insufficient  to  embrace 
the  assignment  of  Beck  to  perforrii  private  work  on  the  relator's 
premises,  and  that  the  reception  of  the  evidence  on  that  point  was 
prejudicial  error;  for,  in  my  opinion,  it  is  utterly  improbable  that  the 
relator  would  have  been  convicted  and  discharged  but  for  this  evi- 
dence, which  was  not  within  the  issues. 


J.  L.  MOTT  IRONWORKS  v.  TOUMET. 
(Snprome  Court,  Appellate  Division,  First  Department     May  6.  1904.) 

1.   BaRKBUFTCT— DI8CHABOK— FiDUCIABT  CAPACITY— Mia&PPBOPRIATIOIl  OB  DE- 
VAI.CATION— ASSIONMENT   OF  FUTUBE   EaBMNOS. 

On  purchasing  Bupplles  a  plumber  gave  to  the  seller  an  order  on  the 
property  owner  on  whose  premises  the  materials  were  to  be  used  accom- 
'  panled  with  a  letter,  in  which  he  agreed  to  collect  the  order  out  of  moneys 

I  to  be  earned  by  him,  and  pay  It  over  to  the  seller.    Held,  that  the  docn- 

I  ments,  taken  together,  constituted  an  assignment  of  money  to  grow  due 

I  in  the  future,  so  that  the  plumber's  failure  to  pay  over  after  collecting  it 

was  a  misappropriation  or  defalcation  while  acting  in  a  fiduciary  capac- 
ity, within  Bankr.  Act  July  1,  18»8,  c.  641.  f  17,  subd.  4.  30  Stat  551  IV. 
8.  Comp.  St  lOUl,  p.  3428],  excepting  indebtedness  so  Incurred  from  the 
effect  of  a  discliarge. 

Submitted  controversy  between  the  J.  L.  Mott  Ironworks,  as  plain- 
tiff, and  John  Tourney,  as  defendant.    Judgment  for  plaintiff. 

Argued  before  VAN  BRUNT,  P.  T.,  and  McLAUGHLIN,  PAT- 
TERSON, INGRAHAM,  and  L.AUGHLIN,  JJ. 

John  J.  Gleason,  for  plaintiff.  , 

Ezekiel  Fixman,  for  defendant. 
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INGRAHAM,  J.  The  plaintiff  has  three  claims  against  the  de- 
fendant, which  are  based  substantially  upon  the  same  facts,  and  for 
which  the  plaintiff  asks  judgment.  The  only  defense  is  the  discharge 
of  the  defendant  in  bankruptcy,  and  the  qtiestion  as  to  whether  these 
claims  were  discharged  is  the  one  submitted  for  determination.  The 
plaintiffs,  who  were  manufacturers  of  plumbing  materials  in  the  city 
of  New  York,  were  applied  to  by  the  defendant  to  supply  him  with 
materials  for  carrying  out  three  contracts.  In  consideration  of  the 
sale  and  delivery  of  the  materials  to  the  defendant,  the  defendant 
executed  an  instrument  directed  to  each  of  the  persons  for  whom 
they  were  doing  the  work  in  which  the  materials  purchased  were  to 
be  used,  and  also  an  agreement  in  the  form  of  a  letter  addressed  to 
the  plaintiff.  The  first  instrument  addressed  to  the  individual  for 
whom  the  defendant  was  doing  the  work  is  as  follows: 

"To  H.  H.  Landon.  10  Bast  63rd  Street.  Please  pay  to  tbe  J.  L.  Mott  Iron 
Works,  New  York,  Elghtj'-three  &  *»/ioo  dollars  for  materials  to  be  furnished 
by  them  for  your  building  or  buildings  and  charge  the  same  to  me  or  us. 

"John  Tourney  &  Soa" 

With  this  instrument  there  was  delivered  to  the  plaintiff  a  letter 
as  follows : 

"To  the  J.  L.  Mott  Iron  Works — Gentlemen:  I  or  we  hereby  agree  to  col- 
lect the  above  order  for  you  !ind  turn  the  money  over  to  you  immediately  after 
baring  been  collected  by  me  or  us. 

"As  soon  as  you  make  delivery  of  the  materials,  I  or  we  shall  proceed  with 
the  work  with  all  due  despatch  so  that  I  or  we  believe  that  the  collection  can 
be  made  within  30  or  60  days  after  delivery. 

"Should  I  or  we  not  be  able  to  make  the  collection  within  that  time  I  or 
we  shall  report  to  you  the  reason  why,  and  continue  to  keep  you  posted  from 
time  to  time  at  short  intervals, 

"Yours  truly,  John  Tonmey  &  Son." 

It  is  conceded  by  the  defendant  that  the  materials  specified  in  this 
letter  were  delivered  by  the  plaintiff  to  the  defendant;  that  they 
were  used  in  performing  the  contract  made  with  the  person  upon 
whom  the  order  was  drawn,  and  that  the  defendant  collected  from 
such  person  a  sum  of  money  in  excess  of  that  specified  in  the  order ; 
that  he  has  failed  to  pay  any  part  of  the  money  so  collected  to  the 
plaintiff ;  and  that  subsequent  to  the  collection  of  this  money  he  has 
received  a  discharge  in  bankruptcy.  It  is  plain  that  it  was  intended 
that  the  order  should  transfer  to  the  plaintiff  an  amount  of  money 
to  grow  due  from  the  drawee  to  the  defendant,  and  that  by  the  letter 
accompanying  the  draft  the  defendant  undertook  to  collect  the 
amount  represented  by  the  order,  and  to  deliver  the  amount,  when 
collected,  to  the  plaintiff.  The  sole  object  of  these  instruments  was 
to  change  the  relation  that  the  defendant  would  occupy  as  a  debtor 
to  the  plaintiff  so  that  the  particular  amount  of  money  covered  by 
the  order  would  become  the  money  of  the  plaintiff.  While  this  draft, 
standing  alone,  might  not  be  sufficient  to  constitute  an  equitable 
assignment  of  a  sum  of  money  to  grow  due  to  the  drawer,  taken 
in  connection  with  the  letter  by  which  the  defendant  undertook  to 
collect  the  amount  of  the  draft,  and,  when  collected,  to  pay  the 
money  to  the  plaintiff,  there  is  a  clear  indication  of  the  intent  of  the 
parties  by  which  the  money  represented  by  this  order  was  to  become 
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the  property  of  the  plaintiff  when  collected.  It  was  the  particular 
money  that  was  represented  by  the  order  that  the  defendant  under- 
took to  collect  and  pay  to  the  plaintiff.  The  order  provided  thai 
the  money  was  to  be  paid  to  the  plaintiff,  and  was  to  be  charged  to  a 
specific  account  which  would  be  due  to  the  defendant  on  the  com- 
pletion of  his  contract,  against  the  drawee,  and  the  defendant  under- 
took to  collect  this  amount  specified  in  the  draft  or  order,  and  to 
turn  the  money,  when  collected,  over  to  the  plaintiff.  Upon  the 
collection  of  the  amount  of  the  draft  by  the  defendant  the  identical 
money  collected  would,  under  this  agreement,  be  the  money  of  the 
plaintiff,  and  to  which  the  plaintiff  was  entitled ;  and,  the  defendant 
having  collected  that  money,  under  his  agreement  with  the  plaintiff, 
as  representing  the  plaintiff,  his  refusal  to  turn  the  money  over  to 
the  plaintiff  in  accordance  with  his  obligations  was  the  breach  of  a 
fiduciary  obligation,  and  his  refusal  to  account  for  the  money  thus 
received  as  the  money  of  the  plaintiff  was  a  misapi»-opriation  or 
defalcation  while  acting  in  a  fiduciary  capacity,  which  is  excepted 
from  the  effect  of  a  discharge  in  bankruptcy  by  subdivision  4  of 
section  17  of  the  bankrupt  law  of  July  i,  iSgJB,  c  541,  30  Stat.  551 
[U.  S.  Comp.  St.  1901,  p.  3428]. 

I  think,  therefore,  that  the  plaintiff  was  entitled  to  judgment  for 
the  amount  specified,  with  costs.    All  concur. 


In  re  BAKER,  City  Magistrate. 
(Supreme  C!onrt,  Appellate  Division,  First  Department    May  6,  ISOL) 

1,  MxmiciPAi.  CoKPOBATioNs— Maoibtbates — Reiioval — Ckaboes — PErrnon. 

Wbere  a. petition  for  the  removal  of  a  dty  magistrate  alleged  that  on 
specified  dates  there  were  brought  before  accused  a  large  number  of  p«^ 
sons  charged  with  violating  Pen.  Code,  S  344a,  prohibiting  persons  having 
In  their  possession  policy  numbers,  and  that  accused,  at  the  conclusion 
of  the  examination  of  seven  of  such  persons,  discharged  the  entire  number 
on  the  ground  that  the  evidence  was  insufficient  to  hold  them  to  the  graiMi 
jury,  and  refused  tp  hear  testimony  in  one  other  of  the  cases;  that  the 
persons  so  discharged  were  subsequently  Indicted  by  the  grai^  Jiuy  on 
similar  evidence  to  that  submitted  to  accused;  and  that,  in  falling  to 
hold  such  persons,  accused  failed  to  perform  the  duties  of  his  o£Bce.  and 
did  wrongfully,  wilfully,  etc.,  discharge  such  defendants;  but  did  not 
allege  that  the  magistrate  did  not  fairly  consider  the  testimony  and  de- 
termine the  questions  submitted — it  was  insufficient. 

2.  Same— Ebbob  of  Law. 

Where  a  city  magistrate,  before  whom  persons  were  (barged  with  hav- 
ing in  their  possession  policy  numbers  in  violation  of  Pen.  Code,  {  344a, 
discharged  such  persons  on  the  ground  that  the  evidence  failed  to  show 
that  the  policy  numbers  in  the  possession  of  the  persons  charged  were  caa- 
nected  with  a  lottery,  the  fact  that  such  proof  was  not  required,  at  most, 
showed  a  mere  error  of  the  magistrate  in  applying  legal  principles  to  the 
cases  before  him,  and  did  not  authorize  his  removal  from  office  on  the 
ground  that  he  was  corrupt  or  incompetent 

Proceeding  before  the  Appellate  Division  for  the  removal  of  Sew- 
ard Baker  from  the  office  of  city  magistrate  of  the  city  of  New  York. 
Dismissed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, INGRAHAM,  and  LAUGHLIN,  JJ. 
Henry  W.  Taft,  for  petitioner. 
Julius  M.  Mayer,  for  city  magistrate. 

INGRAHAM,  J.  These  charges  are  presented  by  a  petition  un- 
der section  1401a  of  the  charter  of  the  city  of  New  York  (chapter 
466,  p.  599,  of  the  Laws  of  1901),  which  provides  that  a  city  magis- 
trate or  police  clerk  may  be  removed  for  cause,  after  due  notice  and 
an  opportunity  of  being  heard,  by  the  Appellate  Division  of  the  Su- 
preme Court  within  the  division  for  which  such  city  magistrate  or 
police  clerk  was  appointed,  and  are  based  upon  rulings  of  the  city 
magistrate  in  discharging  persons  brought  before  him,  charged  with 
a  violation  of  section  344a  of  the  Penal  Code,  which  provides  that  a 
person  "who  shall  have  in  his  possession,  knowingly,  any  writing, 
paper  or  document,  representing  or  being  a  record  of  any  chance, 
share  or  interest  in  numbers  sold,  drawn  or  to  be  drawn,  or  in  what 
is  commonly  called  'policy,'  or  in  the  nature  of  a  bet,  wager  or  insur- 
ance, upon  the  drawing  or  drawn  numbers  of  any  public  or  private 
lottery,  or  any  paper,  print,  writing,  numbers,  device,  policy  slip,  or 
article  of  any  kind  such  as  is  commonly  used  in  carrying  on,  pro- 
moting or  playing  the  game  commonly  called  'policy,*  is  a  common 
gambler,"  and  punishable  by  imprisonment  or  fine.  The  petition 
charges  that  at  certain  times  in  the  years  1903  and  1904,  the  specific 
dates  of  which  are  set  forth,  there  were  brought  before  the  magis- 
trate a  large  number  of  persons  charged  with  a  violation  of  section 
344a  of  the  Penal  Code,  and  that  the  said  magistrate,  sitting  as  a 
magistrate  in  the  Fifth  District  Magistrate's  Court,  of  the  First  Di- 
vision, situated  at  the  corner  of  121st  street  and  Sylvan  Place,  in  the 
borough  of  Manhattan,  New  York  City,  did  pass  on  and  dispose  of 
the  cases  of  all  of  said  persons,  and  that,  at  the  conclusion  of  the 
examination  of  seven  of  said  defendants,  the  said  magistrate  did  dis- 
charge from  custody  the  entire  number,  on  the  ground  that  there 
was  not  sufficient  evidence  set  forth  in  the  testimony  given  before 
him  to  hold  the  defendants  for  the  grand  jury,  and  that  he  refused 
to  hear  the  testimony  in  the  case  of  one  other,  and  discharged  him ; 
that  these  persons  so  discharged  were  subsequently  indicted  by  the 
grand  jury  upon  evidence  similar  to  that  submitted  to  the  magistrate ; 
and  that,  in  failing  to  hold  the  said  defendants  thus  indicted,  the 
magistrate  failed  to  perform  the  duties  of  his  office,  and  did  wrong- 
fully, willfully,  unfairly,  unjustly,  and  fraudulently  discharge  said  de- 
fendants, and  showed  himself  incompetent  to  act  as  a  city  magistrate 
for  the  city  of  New  York.  The  magistrate  meets  those  charges  by 
certified  copies  of  depositions  before  him  upon  which  he  acted,  and 
his  answer  to  the  petition  stating  the  circumstances  under  which  he 
acted  in  relation  to  the  charges  against  the  individuals  specified  in 
the  petition,  and  he  asks  that  the  charges  be  dismissed. 

The  provisions  of  the  charter  of  New  York  do  not  specify  the 
cases  in  which  this  court  is  justified  in  removing  a  city  magistrate ; 
but,  when  the  charges  against  a  city  magistrate  are  based  upon  his 
judicial  action,  something  more  is  necessary,  to  justify  the  charges. 
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than  a  statement  that  the  magistrate  made  an  error  in  applying  leg^al 
principles  to  the  decision  of  cases  before  him.    The  magistrate  held 
that,  to  justify  lum  in  holding  a  prisoner  accused  of  a  violation  of 
this  section  of  the  Penal  Code,  there  must  be  evidence  that  the  policj' 
slips  in  the  possession  of  the  persons  charged  were  in  some  waj' 
connected  with  a  lottery,  and  that  the  evidence  before  him  was  not 
sufficient  to  show  that  the  papers  found  upon  the  persons  arrested 
and  brought  before  him  had  any  connection  with  any  lottery  or  policy 
drawing.    We  are  not  called  upon,  on  this  application,  to  express 
an  opinion  upon  the  correctness  of  the  magistrate's  ruling.     If  it 
was  wrong,  it  was  an  error  of  judgment,  and  in  the  absence  of  evi- 
dence that  the  magistrate  did  not  fairly  consider  the  testimony  be- 
fore him,  and  determine  the  questions  submitted  as  he  thought  the 
administration  of  justice  required,  there  is  no  basis  for  a  charge 
against  the  magistrate  which  would  justify  us  in  removing  him.    We 
do  not  think  that  the  facts  stated  in  the  petition  were  sufficient  to 
justify  a  charge  being  made  against  this  magistrate.     It  was  the 
duty  of  the  magistrate  to  protect  the  rights  of  the  individual  ar- 
rested, and  he  was  not  justified  in  holding  him  unless  it  appeared 
from  the  examination  that  a  crime  had  been  committed,  and  there 
was  sufficient  cause  to  believe  the  defendant  guilty  thereof.     Code 
Cr.  Proc.  §  2o8.    The  crime  alleged  in  this  case  consisted  of  the 
possession  of  a  writing,  paper,  or  document,  representing  or  being  a 
record  of  a  chance,  share,  or  interest  in  numbers  sold,  drawn  or  to  be 
drawn,  or  in  what  is  commonly  called  "policy."    Whether  the  facts 
shown  upon  the  examination  were  sufficient  to  satisfy  the  magistrate 
that  a  crime  had  been  committed — ^that  is,  that  the  defendant  had 
in  his  possession  such  writing,  paper,  or  document — ^was  a  question 
which  he  -had  to  determine  from  an  inspection  of  the  documents 
found  upon  the  person,  and  the  other  circumstances  proved  before 
him.    Certainly,  in  the  record  as  presented,  we  cannot  say  that  the 
decision  in  these  cases  was  so  clearly  wrong  that  it  exhibited  a  cor- 
rupt intent,  or  showed  that  the  magistrate  was  incompetent  to  per- 
form the  duties  of  his  office,  and  this  is  all  that  is  necessary  or  proper 
for  us  to  say  in  disposing  of  these  charges.    The  fact  that  the  grand 
jury  subsequently  indicted  these  same  persons,  and  that  they  were 
either  convicted  or  pleaded  "Guilty,"  has  no  relation  at  all  to  the  act 
of  the  magistrate,  if  he  acted  in  good  faith,  and  honestly  determined 
that  the  evidence  was  not  sufficient;  and  there  is  not  a  particle  of 
evidence  that  he  did  not.    This  is  not  a  proceeding  to  review  his 
determination,  and  there  is  nothing  either  in  the  charges,  or  in  any 
of  the  papers  produced  before  us.  which  is  sufficient  to  justify  the 
conclusion  that  the  magistrate  did  not  exercise  his  best  judgment 
in  disposing  of  these  charges,  or  do  other  than  what  he  thought  was 
just  under  the  circumstances. 
The  charges  are  therefore  dismissed.    All  concur. 
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CULLINAN,  State  EJxdse  Com'r,  t.  KISSELBRACK  et  al. 

(Supreme  Court,  Trial  Term,  Columbia  County.    March,  1904.) 

L  New  Trial— Inbuiticiency  of  Evidence. 

Where  the  evidence  in  an  action  by  the  State  Commissioner  of  Excise 
for  alleged  violation  of  a  bond  given  under  the  liquor  tax  law,  as  intro- 
duced by  plaintiff,  in  respect  to  all  the  alleged  violations,  was  dispropor- 
tionate to  the  sum  total  of  the  evidence  introduced  by  the  defendant,  and 
preponderated  to  a  great  extent,  so  that  It  is  impossible  for  any  person 
accustomed  to  weigh  the  evidence  to  read  the  record  without  being  forced 
to  the  conclusion  that  a  verdict  for  defendant  was  not  in  accordance  with 
the  facts,  a  new  trial  will  be  granted. 

Action  by  Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise, 
against  Daniel  Kisselbrack  and  others.  Verdict  for  defendants.  Mo- 
tion for  new  trial  granted. 

Albert  O.  Briggs  and  William  Vanamee,  for  plaintiff. 
Gardenier  &  Smith,  for  defendant  Kisselbrack. 
Peter  A.  Delaney,  for  defendant  Fidelity  &  Casualty  Company  of 
New  York. 

COCHRANE,  J.  This  is  an  action  on  a  bond,  given  under  the 
provisions  of  the  liquor  tax  law  (Laws  i8g6,  p.  45,  c.  112,  amended 
by  Laws  1897,  p.  207,  c.  312,  and  Laws  1900,  p.  849,  c.  367),  for  al- 
leged violations  of  such  law  on  the  part  of  the  defendant  Kisselbrack, 
who  was  a  hotel  keeper  at  Ancram,  N.  Y.  Evidence  was  given  on 
the  trial  tending  to  prove  a  number  of  violations  of  the  law  by  Kissel- 
brack during  the  year  1901.  The  jury  rendered  a  verdict  for  the 
defendants,  and  the  plaintiff  moves  to  set  aside  such  verdict  on  the 
ground  that  it  is  against  the  weight  of  evidence.  I  shall  only  refer 
to  some  of  the  alleged  violations  claimed  to  have  been  established. 

Two  witnesses,  Frank  Coons  and  Clarence  Halsted,  testified  that 
on  Sunday,  November  24,  1901,  Kisselbrack  sold  them  whisky,  which 
was  paid  for  by  Halsted.  The  purpose  of  their  visit  on  the  occasion 
in  question  was  to  see  about  some  oats  which  Halsted  wished  to 
purchase.  Those  two  witnesses,  as  far  as  the  record  shows,  were 
absolutely  disinterested.  Their  testimony  as  to  the  occurrence  in 
question  was  clear,  positive,  and  unshaken  by  cross-examination. 
Halsted  stands  before  the  court  as  a  witness  entirely  unimpeached 
or  uncontradicted  in  any  portion  or  detail  of  his  testimony,  except 
as  he  is  contradicted  by  the  defendant  Kisselbrack.  The  latter,  in 
giving  his  testimony,  did  not  specifically  deny  the  testimony  of  Hal- 
sted, but  denied  categorically  the  question  put  to  him  as  to  whether 
the  statement  of  Coons  was  true — that  on  November  24,  1901,  he, 
with  Halsted,  was  present  in  the  barroom,  and  was  served  with 
whisky  on  that  occasion.  The  testimony  of  Kisselbrack  is  such  that 
it  does  not  permit  the  possibility  of  a  mistake  on  the  part  of  Coons 
and  Halsted  as  to  the  day  of  the  week  on  which  the  transaction 
occurred.  Kisselbrack  makes  no  explanation  of  the  visit  to  his  hotel 
in  reference  to  the  oats,  but  his  position  is  that  the  transaction  as 
to  the  sale  of  whisky  in  question  did  not  occur.  Aside  from  the  in- 
terest which  Kisselbrack  naturally  has  in  the  result  of  the  action, 
87  N.Y.S.— 66 
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we  are  confronted  with  the  rule  that,  other  things  being'  equal,  thr 
positive  testimony  of  a  witness  that  a  certain  fact  occurred  is  en- 
titled to  more  weight  than  the  negative  testimony  of  a  witness  that 
such  fact  did  not  occur.  The  reason  for  this  rule  is  well  illustrated 
in  the  present  case,  because  it  is  possible  that  the  occurrence  in 
question  may  have  passed  out  of  Kisselbrack's  mind,  and  that  his 
recollection  is  at  fault,  but  it  is  not  possible  to  look  thus  charitably 
on  the  testimony  of  Halsted  and  Coons.  If  this  verdict  is  correct, 
these  two  men  have  intentionally  and  deliberately  falsified  the  truth, 
without  any  apparent  motive  for  doing  so.  This  is  contrary  to  rea- 
son and  human  experience. 

The  witness  Coons  also  testified  that,  on  another  Sunday  of  the 
year  1901,  he,  with  one  Simmons,  purchased  whisky  at  the  hotel  of 
Kisselbrack,  of  one  Walter  Card,  his  bartender.  The  testimony  of 
Card  on  this  point  scarcely  amounts  to  a  contradiction.  That  he 
acted  as  bartender  for  Kisselbrack  is  admitted  by  the  latter.  The 
substance  of  Card's  testimony  on  this  point  is  that  he  does  not  re- 
member. Still  he  says,  "They  might  have  got  it  there,  all  right." 
No  inference  unfavorable  to  the  plaintiff  can  be  drawn  because  of 
the  failure  to  produce  Simmons  as  a  witness.  No  business  or  sodal 
relations  exist  between  the  plaintiff  and  Simmons  which  made  it  in- 
cumbent on  the  former  to  call  the  latter  as  a  witness.  The  defend- 
ants were  specifically  apprised  in  the  complaint  of  this  alleged  occur- 
rence with  reference  to  Coons  and  Simmons,  and  the  testimony  of 
the  latter  was  equally  available  to  both  parties. 

Lewis  White  testified  that,  on  a  Sunday  in  the  latter  part  of  1901, 
he  purchased  whisky  of  William  Neeling,  Kisselbrack's  bartender. 
On  his  direct  examination  he  fixed  the  time  as  being  in  November  or 
December.  On  ctoss-examination  he  said  he  was  sure  it  was  in  De- 
cember. Neeling,  called  as  a  witness  for  the  defendants,  testified  that 
he  did  not  work  for  Kisselbrack  in  December,  and  that  he  was  posi- 
tive that  he  did  not  work  for  him  on  any  Sunday  in  November.  But 
in  this  latter  statement  he  is  in  direct  conflict  with  Kisselbrack,  who 
testified  that  Neeling  worked  on  Sundays  both  in  November  and 
December,  but  subsequently  qualified  this  testimony  by  saying  that 
he  did  not  work  for  him  in  December.  Of  course,  the  partictilar  Sun- 
day is  immaterial.  The  point  is  whether  a  sale  took  place  on  any 
Sunday  at  about  that  time,  and  the  positive  testimony  of  White  as  to 
the  fact  of  a  Sunday  sale  (whether  in  November  or  December  is  im- 
material) is  not  fairly  met  by  the  vague  testimony  of  Neeling,  con- 
tradicted as  heis  by  Kisselbrack  as  to  the  time  when  he  was  working 
for  the  latter.  Neeling  does  not  deny  that  at  some  time  he  sold  liquor 
to  White  on  Sunday.  As  the  case  stands,  it  is  not  the  sale  of  liquor 
on  Sunday  to  White  which  is  denied,  but  the  sale  to  him  on  a  Stmdaj 
in  November  or  December.  On  a  motion  like  this,  the  evasive  and 
unsatisfactory  character  of  evidence  may  properly  be  considered,  even 
though  such  evidence  may  be  sufficient  to  require  the  submission  of 
the  question  to  a  jury  in  the  first  instance. 

Reference  has  been  made  to  the  failure  on  the  part  of  Card,  a  bar- 
tender of  Kisselbrack,  to  remember  whether  or  not  he  made  a  sale 
of  liquor  on  Sunday  to  Coons  and  Simmons.    The  testimony  of  this 
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witness  is  full  of  significance.  He  testified  to  a  sale  on  Sunday  to 
Woodward,  and,  as  hie  thought,  to  others.  He  also  testified  to  the 
presence  of  people  in  the  barroom  Sundays,  which  is  in  itself  a  vio- 
lation of  the  liquor  tax  law.  The  only  doubt  there  seems  to  have 
been  in  his  mind  was  as  to  who  the  people  were  who  were  in  the  bar- 
room, or  as  to  whom  he  made  sales.  True,  he  is  contradicted.  But 
the  significant  feature  of  his  testimony  is  the  implied  admission 
throughout  of  an  open  barroom  on  the  Sunday  or  Sundays  when  he; 
was  at  the  hotel  in  question  as  bartender.  This  implied  admission  or 
assumption  of  an  open  barroom  on  Sundays  underlies  his  entire  tes- 
timony. It  may  be  pertinently  asked  if  this  particular  room  had  been 
kept  closed  Sundays,  as  the  law  requires,  why  would  this  witness  have 
hesitated  and  been  in  doubt  as  to  whether  or  not  he  had  made  sales 
on  Sunday  to  this  or  that  particular  person,  or  as  to  whether  this  or 
that  particular  person  had  been  in  the  barroom  Sundays.  If  the  bar- 
room had  been  kept  closed,  Card  could  certainly  have  testified  posi- 
tively, and  without  the  slightest  doubt  or  hesitation,  that  he  had  sold 
to  no  one  on  Sunday,  and  that  no  one  had  been  admitted  to  the  bar- 
room on  those  days.  The  very  fact  that  he  equivocated  and  hesi- 
tated as  to  the  persons  who  were  there  proves  to  any  fair-minded  per- 
son that  the  barroom  was  accessible  to  the  public  on  those  prohib- 
ited days. 

It  is  unnecessary  to  consider  all  of  the  violations  claimed  to  have 
been  established.  Of  course,  a  verdict  should  not  be  set  aside  merely 
because  the  views  of  the  court  do  not  coincide  with  those  of  the  jury. 
It  is  not  sufficient  that  the  evidence,  in  the  opinion  of  the  court,  pre- 
ponderates against  the  decision  which  the  jury  may  have  reached. 
There  is  a  certain  personality  about  witnesses,  due  to  their  demeanor 
or  to  the  degree  of  intelligence  manifested  by  them,  or  their  manner 
in  giving  their  testimony,  which  may  properly  appeal  to  jurors,  and 
make  such  testimony  more  or  less  weighty,  according  to  the  person 
who  gives  it.  And  it  may  be  that  in  this  case,  if  the  plaintiff  had  con- 
fined himself  to  any  one  of  the  violations  claimed  to  have  been  estab- 
lished, the  court  would  not  feel  justified  in  disturbing  the  verdict 
But  this  action  is  peculiar.  The  plaintiff  gives  evidence  not  only  of 
one,  but  of  a  number,  of  alleged  violations.  And  although  in  respect 
to  any  one  of  such  violations  perhaps  the  verdict  should  not  be  set 
aside,  yet  the  sum  total  of  the  evidence  introduced  by  the  plaintiff  in 
respect  to  all  of  the  alleged  violations  is  so  disproportionate  to  the 
sum  total  of  the  evidence  introduced  by  the  defendant,  and  prepon- 
derates to  such  an  extent,  as  to  make  another  trial  proper,  after  mak- 
ing due  allowance  for  the  personality  of  the  witnesses  above  alluded 
to,  and  for  such  considerations  as  may  properly  influence  a  jury.  It 
is  iippossible  for  any  person  accustomed  to  weigh  and  analyze  evi- 
dence to  read  the  record  in  this  case  without  being  forced  to  the  con- 
clusion that  this  verdict  is  not  in  accordance  with  the  facts  and  the 
law  pertaining  thereto.  The  plaintiff  should  have  an  opportunity  to 
again  present  the  facts  to  a  jury.  Motion  granted  on  payment  by 
the  plaintiff  of  the  trial  fee  and  trial  disbursements. 

Motion  granted  on  payment  by  plaintiff  of  trial  fee  and  disburse- 
ments. 
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McINTTttE  T.  HARRINGTON. 

(Supreme  Court,  Trial  Term,  Albany  County.    March,  1904.) 

1.  SPECinc  Pebfobuauce— PuBCHASK  or  Land. 

One  who  purchased  a  lot  relying  on  a  newspaper  advertisement  author- 
ized by  the  owner  of  the  property,  which  falt^ly  alleged  the  frontage  lo 
be  54  feet  greater  than  it  was  in  fact  and  also  made  a  mistake  in  the 
depth  of  more  than  100  feet,  should  not  be  compelled  to  perform  his  con- 
tract 

Action  by  Archibald  Mclntyre  against  Frank  A.  Harringfton  to 
compel  specific  pei^ormauce  of  a  contract  for  sale  of  land.  Com- 
plaint dismissed. 

John  De  Witt  Peltz,  for  plaintiff. 

Harris  &  Rudd  (William  P.  Rudd,  of  counsel),  for  defendant. 

COCHRANE,  J.  One  George  C.  Cook  was  the  equitable  owner 
of  the  property  in  question,  and  the  person  beneficially  interested  in 
the  sale  thereof,  the  plaintiff  holding  only  the  record  title.  Some 
time  prior  to  the  contract  in  question,  Mr.  E.  De  L.  Palmer,  a  real 
estate  agent  of  the  city  of  Albany,  acting  as  the  agent  of  Mr.  Cook, 
inserted  a  notice  in  some  of  the  Albany  newspapers  advertising  the 
said  property  for  sale,  which  notice,  among  other  things,  referred  to 
the  property  as  being  300  feet  front  and  1,000  feet  deep.  This  notice 
was  published  in  such  newspapers  for  some  time,  and  fell  under  the 
observation  of  the  defendant,  who  as  a  result  thereof,  and  after  some 
negotiations  with  Mr.  Palmer,  made  the  contract  in  question.  The 
property  in  fact  has  a  frontage  of  245.60  feet,  and  a  depth  of  877.53 
feet  on  the  northerly  side  and  784.52  feet  on  the  southerly  side.  Be- 
fore making  the  contract  in  question,  the  defendant,  with  his  wife, 
visited  the  property  twice,  but  made  no  measurements,  and  the  only 
knowledge  he  had  at  the  time  ol  the  contract  as  to  the  dimensions 
of  the  property  was  the  information  contained  in  the  advertisement 
above  referred  to.  He  had  known  the  property  for  a  number  of 
years,  but  there  is  no  claim  that  he  had  any  information  as  to  the 
exact  dimensions,  except  that  more  than  1 1  years  before  the  contract 
Mr.  Palmer  wrote  to  him  concerning  the  property,  stating  correctly 
the  number  of  acres  it  contained.  If  we  assume,  however,  that  the 
defendant  retained  in  his  mind  the  contents  of  this  letter  during  all 
the  intervening  years,  the  statement  as  to  the  acreage  is  qualified  by 
the  further  statement  in  said  letter  that  there  was  about  300  feet 
frontage.  Mr.  Cook  had  owned  the  property  since  1887,  and  lived 
there  from  1887  to  1892.  In  1901  he  caused  a  map  to  be  made, 
which  was  introduced  in  evidence,  and  which  shows  the  exact  dimen- 
sions of  the  property.  It  is  admitted,  however,  that  there  were  no 
fraudulent  representations  made  by  him,  and  I  shall  accept  the  tes- 
timony of  Mr.  Cook  that  he  was  deceived  himself  as  to  the  dimen- 
sions of  the  property,  and  that  he  thought  it  was  about  300  feet  front 
and  about  1,000  feet  in  depth.  Intermediate  the  time  when  the  con- 
tract was  made,  and  the  time  therein  fixed  for  the  delivery  of  the 
deed,  the  defendant's  son,  in  making  some  measurements  of  the  prop- 
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erty  with  a  view  to  the  erection  of  some  structure,  discovered  that 
the  dimensions  were  not  what  they  were  supposed  to  be.  He  called 
the  defendant's  attention  to  that  fact,  who,  after  verifying  the  meas- 
urements as  made  by  his  son,  refused  to  take  the  deed.  After  the 
commencement  of  this  action  the  parties  entered  into  a  stipulation 
whereby  the  defendant  took  the  title  and  paid  the  purchase  price 
agreed  on,  excepting  the  sum  of  $750  thereof,  and  it  was  stipulated 
that  the  action  should  proceed  as  to  such  unpaid  purchase  price. 
The  action  must  be  decided,  however,  as  if  such  stipulation  had  not 
been  made,  except  that  the  decision  will  only  affect  the  unpaid  pur- 
chase price  of  $750. 

The  plaintiff  urges  that  the  answer  is  insufficient,  because  it  does 
not  allege  fraud  or  mutual  mistake.  It  is  true  it  does  not  in  terms 
so  allege,  but  that  there  must  have  been  either  fraud  or  mutual  mis- 
take is  a  necessary 'inference  from  the  facts  set  forth  in  the  answer. 
The  answer  alleges  a  mistake  on  the  part  of  the  defendant  as  to  the 
dimensions  of  the  land,  caused  by  the  publication  of  the  erroneous 
statement  which  was  relied  on  by  him.  The  plaintiff  either  knew  or 
did  not  know  that  the  dimensions  as  published  were  incorrect.  If 
he  knew  it,  it  constituted  fraud.  If  he  did  not  know  it,  he  was  mis- 
taken. As  a  matter  of  pleading,  it  was  immaterial  which.  The  de- 
fendant does  not  seek  to  reform  the  contract,  and  hence  does  not 
allege  the  facts  with  as  much  minuteness  or  detail  as  might  be  neces- 
sary if  he  was  pleading  a  counterclaim  with  a  view  to  affirmative 
relief.  His  attitude  is  that  of  resistance  to  the  enforcement  of  the 
contract  by  the  plaintiff.    The  answer  is  sufficient  for  that  purpose. 

Mr.  Cook  furnished  the  information  which  constituted  the  basis  of 
the  newspaper  advertisement.  He  savs  he  told  a  clerk  in  Mr.  Palmer's 
office  that  the  property  was  about  300  feet  front  and  about  1,000  feet 
in  depth,  and  he  subsequently  read  the  newspaper  notice.  The  case 
diflfers,  therefore,  from  Emerson  v.  Roof,  13  Abb.  N.  C.  358,  where  a 
diagram  specifying  the  supposed  dimensions  of  the  property  exhib- 
ited by  the  agent  to  the  purchaser  was  unauthorized  by  the  seller. 
It  more  nearly  resembles  in  this  respect  the  case  of  Phillips  v.  Hig- 
gins,  7  Lans.  314,  affirmed  55  N.  Y.  66.^.  The  representations  made 
by  Mr.  Palmer  through  the  medium  of  the  newspapers  must  be  c<Ki- 
sidered  in  the  same  light  as  if  made  by  the  owner,  Mr.  Cook. 

The  plaintiff  says  that  the  advertisement  did  not  contain  sufficient 
information  to  be  misleading;  that,  although  the  premises  were  stated 
to  be  300  feet  front  and  1,000  feet  deep,  as  no  mention  was  made  of 
the  width  in  the  rear,. the  property  might  have  been  triangular  in 
shape,  and  have  extended  to  a  point  in  the  rear.  The  published  state- 
ment, however,  must  be  taken  in  connection  with  the  facts  admit- 
tedly known  to  both  parties.  The  parties  knew  that  the  property  was" 
practically  rectangular  in  shape,  and  the  statement  to  the  effect  that 
it  was  300  feet  front  and  1,000  feet  deep,  taken  in  connection  with 
their  knowledge  of  the  shape  and  location  of  the  property,  would 
mean  nothing  else  than  that  the  property  was  300  feet  wide  from 
front  to  rear,  a  distance  of  1,000  feet.  Very  clearly  a  mistake  of  fact 
existed  at  the  time  the  contract  in  question  was  made,  which  mistake 
was  mutual  and  common  to  both  parties.    There  is  no  claim  that  the 
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defendant  had  any  knowledge  of  the  actual  dimensions  except  what 
he  read  in  the  published  advertisement.  Mr.  Cook,  the  actual  owner, 
testifies  that  he  was  deceived  as  to  the  actual  dimensions,  and  that 
he  thought  the  property  had  a  frontaere  of  about  300  feet.  If  he  was 
thus  deceived  as  to  the  actual  dimensions,  after  having  owned  the 
property  for  16  years  and  resided  thereon  for  5  years,  it  is  not  strange 
that  the  defendant  was  likewise  deceived,  notwithstanding  the  gen- 
eral information  he  may  have  had  concerning  the  property,  and  the 
two  visits  he  made  thereto  shortly  prior  to  the  contract  for  the  pwir- 
pose  of  observing  and  examining  the  property  with  a  view  to  pur- 
chasing the  same.  True,  the  defendant  might  have  measured  the 
property,  and  thereby  avoided  this  litigation.  But  the  grantor  cannot 
complain  because  the  defendant  took  him  at  his  word,  and  relied  on 
his  representations.  The  mistake  was  material,  and  essentially  af- 
fected the  subject-matter  of  the  contract.  It  is  true  that  Mr.  Cook 
says  the  dimensions  as  he  gave  them  to  Mr.  Palmer  were  approxi- 
mate, being  about  300  feet  in  width  and  about  1,000  feet  in  depth. 
But  the  difficulty  with  the  plaintiff's  case  is  that  there  was  not  a  trifling 
or  unimportant  diminution  in  the  quantity  of  land.  The  property  did 
not  approximate  to  the  dimensions  which  the  parties  believed  it  pos- 
sessed. There  is  a  failure  of  about  one-third  in  the  quantity  of  land, 
and  a  shortage  of  54.40  feet  in  width  practically  from  front  to  rear. 
This  constitutes  a  very  material  difference  between  what  was  agreed 
to  be  sold  and  what  actually  exists. 

The  plaintiff  further  contends  that  the  dimensions  did  not  occupy  a 
prominent  place  in  defendant's  mind;  that  what  he  wanted  was  the 
property  for  the  purposes  of  a  residence;  and  that  he  did  not  con- 
tract with  reference  to  the  exact  quantity  of  land  connected  there- 
with. The  property  is  a  suburban  residence  property,  intended  and 
adapted  for  residential  purposes,  laid  out  with  lawns,  gardens,  walks 
and  driveways,  and  has  on  it,  besides  the  residence,  the  buildings 
usually  found  on  a  place  of  this  kind.  Very  likely  the  greatest  part 
of  the  value  is  in  the  residence.  But  it  is  a  matter  of  common  knowl- 
edge that  the  value  of  suburban  residential  property  such  as  this  is  to 
a  certain  extent  affected  by  the  quantity  of  land  connected  therewith, 
and  that  such  a  residence  is  more  valuable  if  surrounded  by  spacious 
grounds  than  otherwise.  It  cannot  be  said  that  the  value  of  the  prop- 
erty is  not  affected  by  the  quantity  of  land  connected  therewith.  That 
the  land  was  considered  by  the  plaintiff  an  important  element  in  con- 
nection with  this  property  is  apparent  from  the  fact  that  he  stated 
the  dimensions  thereof  in  the  notice  published  in  the  newspapers,  the 
purpose  of  which,  of  course,  was  to  attract  purchasers. 

All  prior  negotiations  were  merged  in  the  contract.  This  does  not 
mean,  however,  that  a  court  of  equity  cannot  relieve  a  party  against 
a  mistake  which  was  mutual  and  common  to  both  parties  to  the  con- 
tract. The  court  may  not  vary  or  change  the  terms  of  a  contract, 
but  it  may,  and  should  in  a  proper  case,  grant  relief  from  a  contract 
which  neither  party  intended  to  make.  Here  the  {daintiff  agreed  to 
sell  and  the  defendant  to  purchase  a  tract  of  land  300  feet  in  front 
by  1,000  feet  in  depth.  The  subject-matter*  of  the  contract  did  not 
exist  to  the  extent  as  understood  and  within  the  intention  of  the  par- 
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ties.  Nor  does  it  make  any  difference  that  thfe  description  of  the 
property  as  contained  in  the  contract  gives  no  dimensions.  A  court 
of  equity  is  not  thus  limited  in  its  power.  The  contract  was  execu- 
tory, and  was  made  under  a  mutual  misapprehension  as  to  a  material 
fact.  Before  the  contract  was  performed,  the  mistake  was  discovered. 
This  mutual  mistake  was  occasioned  by  the  representations  of  the 
plaintiff,  which,  though  not  fraudulent,  were  untrue.  It  would  be  in- 
equitable under  such  circumstances  to  compel  the  defendant  to  per- 
form the  contract.  Complaint  dismissed,  with  costs,  and  an  addi- 
tional allowance  of  $37.50. 

Complaint  dismissed,  with  costs  and  additional  allowance. 


MEEHAN  T.  ATLAS  SAFE  MOVING  &  MAOHTNBRT  TRUCKAGE  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    May  6,  1904) 

1.  Ikjwbt  to  EiiPLOTi— Defective  Appliances— Ikbpectior. 

Independently  of,  as  well  aa  under,  the  employers'  liability  act  (Laws 
1902,  p.  1748,  c.  600),  an  employer  engaged  in  moving  safes  has  the  duty 
of  making  reasonable  Inspection  of  a  jack,  consisting  of  a  piece  of  hickory 
timber,  to  which  the  tackle  used  In  raising  the  safes  Is  attached,  which 
the  jury  are  authorized  to  find  he  did  not  discharge;  tiie  timber  having 
broken  from  dry  rot,  killing  the  employ^ ;  there  being  evld^ice  that  hick- 
ory was  peculiarly  susceptible  to  dry  rot,  but  that  its  progress  was  ex- 
tremely gradual ;  that  it  was  not  discoverable  by  external  examination, 
but  only  by  boring;  and  that  tbe  only  Inspection  made  was  by  the  em- 
ployte  themselves  when  the  Jack  was  in  actual  use,  which  was  done  by 
raising  the  weight  a  foot  or  two,  and  then  shaking  it  to  see  whether  the 
tackle  and  Jack  would  stand  the  strain  to  which  It  was  being  subjected. 

2.  Sake— Negligence  of  'EmvlotA. 

An  employe  engaged  in  moving  safes,  killed  by  the  breaking  of  timber 
used  therein,  by  the  presence  of  dry  rot,  not  observable  from  the  outside, 
was  not  charged  with  any  duty  of  inspection,  or  with  negligence  in  fail- 
ing to  discover  the  defects. 

Patterson,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Mary  L.  Meehan,  administratrix  of  James  Meehan,  de- 
ceased, against  the  Atlas  Safe  Moving  &  Machinery  Truckage  (Com- 
pany. From  a  judgment  entered  on  dismissal  of  the  complaint  at 
the  close  of  plaintiff's  case,  plaintiff  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON. 
O'BRIEN,  and  LAUGHEIN,  JJ. 

Herbert  C.  Smyth,  for  appellant. 

H.  Snowden  Marshall,  for  respondent. 

HATCH,  J.    The  accident  which  occurred  in  this  case  resulted  in 

the  death  of  plaintiff's  intestate,  and  the  action  is  brought  to  recover 

,  damages  upon  the  averment  that  the  death  was  due  to  the  negligence 

of  the  defendant.    It  appeared  that  for  a  number  of  years  prior  to 

the  22d  day  of  April,  1903,  the  day  upon  which  the  accident  occurred, 

H  2.  See  Master  and  Servant,  vol.  34.  (3eut  Dig.  {§  714,  717. 
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plaintiff's  intestate  had  been  in  the  employ  of  the  defendant  as  a 
foreman,  and  had  been  engaged  in  the  business  of  moving  safes.  At 
the  time  of  the  accident,  plamtiff's  intestate  was  engaged  in  hoisting 
a  safe  from  the  sidewalk  into  the  second  story  of  a  building  situate 
on  the  southwest  comer  of  Dey  street  and  Broadway,  in  the  borough 
of  Manhattan,  city  of  New  York.  In  the  performance  of  this  work 
the  deceased  was  using  a  block  and  fall  which  were  attached  to  2 
jaclc ;  the  latter  being  a  piece  of  hickory  timber  about  eight  feet  long 
and  six  inches  square,  and  was  supported  across  a  window  in  a  ston 
above  that  into  which  the  safe  was  being  hoisted.  The  block  and  ia.! 
were  attached  to  the  jack,  so  that  the  entire  weight  of  the  safe  rested 
thereon  while  it  was  being  raised  into  a  position  opposite  the  window 
of  the  second  story,  into  which  it  was  to  enter.  At  the  time  of  the 
accident  the  safe  had  been  raised  to  the  window,  and  was  hanging 
there  motionless  while  some  iron  skids  were  being  placed  in  position, 
upon  which  it  was  to  be  moved  through  the  window.  While  in  this 
position,  and  without  warning,  the  jack  broke,  the  safe  fell  to  the 
pavement  below,  and  the  deceased  was  knocked  off  from  the  scaffold- 
ing upon  which  he  was  standing,  opposite  the  window  through  which 
the  safe  was  to  pass,  and  he  was  thrown  to  the  pavement  below,  re- 
ceiving injuries  from  which  he  died.  It  appeared  without  dispute 
that  the  jack  was  permeated  with  dry  rot,  which  rendered  it  insuffi- 
cient in  strength  to  sustain  the  weight  of  the  safe,  which  was  4.600 
pounds.  Evidence  was  given  tending  to  establish  that,  had  the  tim- 
ber in  the  jack  been  sound,  it  would  have  safely  supported  a  weight 
of  over  9,000  pounds,  and  that  the  breaking  strain  would  be  about 
28,000  pounds.  It  further  appeared  that  the  defendant  furnished  and 
had  on  hand  at  its  place  of  business  a  large  number  of  these  jacks, 
from  which  the  foreman  and  men  in  its  employ  made  selection  in- 
differently as  they  were  required  for  use,  and  that  the  jack  which 
broke  had  been  upon  the  truck  in  use  by  the  men,  of  whom  the  de- 
ceased was  the  foreman,  for  at  least  three"  months.  Testimony  was 
also  adduced  tending  to  establish  that  dry  rot  was  slow  in  progress, 
and  that,  from  the  appearance  of  this  jack,  the  timber  had  been 
affected  for  two  or  three  years  in  reaching  the  stage  which  was  found 
to  exist  after  the  break.  Evidence  was  further  ^ven  tending  to 
establish  that  this  affection  of  the  wood  was  not  observable  from 
the  outside ;  that  the  dry  rot  began  from  within,  at  the  center,  and 
worked  to  the  outside;  that,  while  the  whole  interior  of  the  timber 
could  be  affected,  the  shell  would  remain  hard  and  firm,  and  observa- 
tion from  the  outside  would  not  disclose  the  existence  of  the  defect ; 
that  the  only  method  by  which  the  dry  rot  could  be  detected  was 
by  boring  either  into  the  end  of  the  timber,  or  through  the  outer 
shell ;  and  that  no  other  tests  were  available  to  determine  such  con- 
dition. It  was  undisputed  that  the  defendant  had  no  system  what- 
ever of  inspection  for  the  purpose  of  determining  the  safety  of  these 
jacks;  that  the  only  test  to  which  the  timber  was  ever  subjected 
was  by  the  employes  themselves  at  the  time  when  the  jack  was  in 
actual  use,  which  was  done  by  raising  the  weight  a  foot  or  two,  and 
then  shaking  it  to  see  whether  any  part  of  the  tackle  or  the  jack 
would  not  stand  the  strain  to  which  it  was  then  being  subjected.    It 
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is  easy  to  see  that  this  test  could  only  be  effectual  in  determining 
that,  at  the  particular  time  when  the  strain  was  placed  upon  the 
jack,  it  had  sufficient  sustaining  power  to  hold  the  weight  in  that 
position ;  but  it  is  evident  that  such  test  would  not  determine  whether 
the  jack  was  affected  by  dry  rot  unless  it  broke  at  the  time  when 
the  test  was  made.  This  jack  was  made  of  hickory  timber,  and  it 
appeared  that  this  wood  is  more  susceptible  to  dry  rot  than  are  any 
of  the  hard  woods  commonly  in  use.  The  complaint  was  framed 
upon  the  theory  of  an  action  under  the  employers'  liability  act,  and 
it  averred  that  prior  to  the  conunencement  of  the  action  a  notice  of 
the  time,  place,  and  cause  of  the  accident  was  served  by  the  plaintiff 
upon  the  defendant.  Employers'  Liability  Act  (page  1748,  c.  600, 
L^ws  1902).  The  defendant  offered  no  evidence  in  its  defense,  and, 
upon  the  close  of  plaintiff's  proof,  moved  to  dismiss  the  complaint 
upon  the  ground  that  the  plaintiff  had  failed  to  show  any  negligence 
upon  the  part  of  the  defendant,  and  that,  inasmuch  as  the  defect 
which  had  been  shown  to  exist  in  the  jack  was  latent  in  character, 
it  could  not  have  been  discovered  .by  reasonable  inspection,  and  that 
therefore  such  inspection  would  not  have  availed  to  show  the  defect, 
and  was  therefore  not  required.  The  court  thereupon  granted  the 
motion  and  dismissed  the  complaint.  The  plaintiff  asked  to  go  to 
the  jury  upon  the  question  of  the  defendant's  negligence,  and  of  the 
absence  of  negligence  upon  the  part  of  the  deceased  contributing  to 
the  accident,  under  the  employers'  liability  act,  and  also  upon  the 
question  as  to  whether  the  deceased  assumed  the  risk  of  the  suffi- 
ciency of  the  jack.  It  did  not  appear  that  any  claim  was  made  by 
the  defendant  that  the  deceased  was  guilty  of  any  affirmative  act 
constituting  contributory  negligence  upon  his  part. 

Quite  independent  of  the  employers'  liability  act,  we  think  a  case 
was  presented  which  required  the  submission  of  the  question  of  de- 
fendant's negligence  to  the  jury.  In  Byrne  v.  Eastman's  Co.  of  N.  Y., 
1 63  N.  Y.  463,  57  N.  E.  738,  it  was  said  by  Judge  Landon,  writing  for 
the  court : 

"It  was  the  defendant's  duty  to  furnish  to  its  employes  good  and  suitable 
appliances,  and  to  use  reasonable  care  to  keep  them  so.  [Citing  cases.]  Rea- 
sonable care  Involves  proper  Inspection,  and  negligence  in  respect  of  It  in 
such  cases  as  this,  is  the  negligence  of  the  master,  and  none  the  less  so  when 
the  Inspection  is  committed  to  a  servant    [Citing  cases.]" 

Therein  the  defective  appliance  consisted  of  a  broken  flange  upon 
a  grooved  iron  wheel,  which  moved  upon  an  iron  rail  or  track  above 
the  floor,  and  was  used  for  the  purpose  of  carrying  sides  of  beef  from 
one  point  to  another.  The  plaintiff  was  injured  by  reason  of  the 
wheel  with  the  defective  flange  leaving  the  track,  and  falling  with  its 
load  upon  the  plaintiff  as  he  was  underneath,  and  by  the  side  of  the 
track,  for  the  purpose  of  removing  the  beef  when  it  reached  its  point 
of  destination.  It  was  shown  that  there  was  some  inspection  made 
in  that  case,  as  the  wheels  were  from  time  to  time  examined  by  the 
workmen  for  the  purpose  of  being  oiled,  when  defective  wheels  were 
thrown  out.  The  system,  however,  was  quite  imperfect,  and  the  court 
held  that  the  plaintiff  was  entitled  to  go  to  the  jury  upon  the  question 
as  to  the  defendant's  negligence  in  making  proper  inspection  of  the 
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wheels,  and  that  the  jury  would  be  authorized  to  find  that  there  •was 
lack  of  reasonable  care  in  this  respect.  In  our  view  of  this  case,  the 
facts  are  much  stronger.  Here  it  must  be  presumed  that  the  defend- 
ant had  knowledge  that  these  jacks  were  made  of  timber  which  wras 
peculiarly  susceptible  to  dry  rot,  and  that  such  defect  was  not  dis- 
coverable by  external  examination,  and  could  only  be  discovered  by 
borings.  The  character  of  the  business  carried  on  was  that  of  lifting 
heavy  safes  to  considerable  heights,  and,  unless  the  appliances  fur- 
nished therefor  were  safe  and  suitable,  the  hazard  of  serious  injury 
and  loss  of  life  was  very  great,  not  alone  to  the  employes  engaged 
in  the  work,  but  also  to'  passers-by  upon  the  street  where  the  opera- 
tions were  conducted.  Such  a  condition  manifestly  called  for  the 
exercise  of  an  extraordinary  degree  of  care  in  providing  suitable, 
sound  tools  and  appliances,  and  certainly,  with  knowledge  that  the 
wood  used  was  likely  to  become  infirm,  and  therefore  unsafe  and 
dangerous,  imposed  upon  the  defendant  a  duty  to  make  some  pro- 
vision for  inspection  in  order  to  insure  secure,  safe,  and  suitable  tools 
and  appliances.  The  utter  disregard  of  duty  in  this  respect  would 
authorize  the  jury  to  find  that  the  duty  of  furnishing  these  tools  and 
appliances,  and  taking  reasonable  means  to  ascertain  that  they  were 
at  all  times  safe  and  secure,  had  been  neglected,  and  unreasonably 
so,  and  thereby  find  that  the  defendant  was  guilty  of  negligence  in 
furnishing  the  jack  in  question.  The  employers'  liability  act  only  adds 
to  the  gravity  of  the  situation.  Section  i  of  that  act  provides  that, 
where  an  employe  is  himself  in  the  exercise  of  due  care  and  diligence 
at  the  time,  and  he  shall  receive  a  personal  injury — 

"Subdivision  1.  By  renson  of  any  defect  In  the  condition  of  tbe  ways,  works 
or  machinery  connected  with  or  used  In  the  business  of  the  employer,  which 
arose  from  or  had  not  been  discovered  or  remedied  owing  to  the  negligence 
of  the  employer,  or  of  any  person  In  the  service  of  the  employer  intrusted  by 
bim  with  the  duty  of  seeing  that  tbe  ways,  works  or  macblneiy  were  In  proper 
condition.    •    •    • 

"Subd.  2.  The  employee,  or  in  tbe  case  tbe  Injury  results  in  death,  the  ex- 
ecutor or  administrator  of  a  deceased  employee  •  •  •  shall  have  tbe  same 
right  of  compensation  and  remedies  against  tbe  employer  as  if  the  employee 
had  not  been  employed  or  within  the  service  of  tbe  employer  not  engaged  In 
hia  work." 

Section  3  provides  that  an  employ^  is  presumed  to  have  assented 
only  to  the  necessary  risks  of  the  occupation  or  employment,  and 
no  others,  and  that  these  include  only  such  risks  as  are  inherent  in 
the  nature  of  the  business,  which  remained  after  the  employer  has 
exercised  due  care  in  providing  for  the  safety  of  his  employes,  and — 

"Tbe  question  whether  tbe  employee  understood  and  assmned  tbe  risk  of 
such  injury,  or  was  guilty  of  contributory  negligence,  by  his  continuance  in 
tbe  same  place  and  course  of  employment  with  knowledge  of  the  risk  of  injury 
shall  be  one  of  fact,  subject  to  the  usual  powers  of  tbe  cotirt  in  a  proper  case 
to  set  aside  a  verdict  rendered  contrary  to  tbe  evidence." 

As  we  have  already  observed,  there  is  nothing  in  this  case  to  show 
that  the  employe  had  failed  in  the  exercise  of  due  care  and  diligence 
at  the  time  of  the  accident,  and  there  is  evidence  that  the  defendant 
had.  It  is  the  claim  of  the  defendant  that  the  defect  in  the  jack  was 
not  observable  from  the  outside.    Consequently  the  deceased  could 
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not  be  chargeable  with  negligence  for  failing  to  discover  the  defect 
in  the  stick.  The  negligence  consisted  in  failing  to  provide  for  such 
reasonable  inspection  as  might  have  disclosed  the  infirmity.  The  de- 
ceased was  not  charged  with  any  obligation  or  duty  in  this  respect. 
The  defendant  was.  Consequently,  so  far  as  the  facts  in  the  present 
case  are  concerned,  it  is  not  necessary  to  determine  whether  the  em- 
ployers' liability  act  has  increased  the  liability  of  the  master  for  de- 
fective machinery  and  appliances.  It  is  sufficient  now  to  say  that  the 
jury  were  authorized  to  find  that  the  defendant  had  not  discharged 
the  obligation  which  the  law  imposed  upon  him  in  providing  for  a 
reasonable  inspection  by  which  the  defect  would  or  might  have  been 
discovered.  It  is  quite  probable  that  if  the  deceased  had  knowledge 
of  the  infirmities  existing  in  the  jack,  and  then  chose  to  make  use  of 
the  same,  he  would  be  held  to  have  assumed  the  risks  incident  to 
such  use,  notwithstanding  the  statute.  McLaughlin  v.  Eidlitz,  50  App. 
Div.  518,  522,  64  N.  Y.  Supp.  193;  Stewart  v.  Ferguson,  44  App. 
Div.  58,  60  N.  Y.  Supp.  429;  Id.,  34  App.  Div.  515,  54  N.  Y,  Supp. 
615.  The  cases  relied  upon  by  the  defendant  upon  both  branches  of 
the  question  disclosed  in  this  case  are  clearly  distingoiishable,  and 
none  of  them  hold  that  a  defect  is  latent  which  may  be  discovered  by 
reasonable  inspection.  On  the  contrary,  such  inspection  is  required 
in  discharge  of  the  duty  imposed  by  law,  where  the  defect  may  be 
discovered.  Smith  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  164  N.  Y.  491,  58 
N.  E.  655.  The  rule  of  those  cases  finds  application  here,  for  the 
reason  that  upon  this  evidence  the  jury  would  be  authorized  to  find 
that  reasonable  inspection  would  have  disclosed  the  defect  which  ex- 
isted in  the  jack. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

VAN  BRUNT,  P.  J.,  and  O'BRIEN,  J.,  concur.  LAUGHLIN, 
J.,  concurs  in  result,  on  the  ground  that  a  cause  of  action  under  the 
employers*  liability  act  was  shown.    PATTERSON,  J.,  dissents. 


SMITH  T.  LEHIGH  VAL.  B.  CO. 
(Supreme  Court,  Appellate  Dirlslon,  Fourth  Department    May  S,  1904.) 
Railroads  —  Cbossinq  Accident  —  iNJxntiss— Tbiai.  —  iNSTBTtonoHs  —  Re- 

ICABKS  OF  COUBT. 

On  appeal  In  an  action  against  a  railroad  company  for  Injuries  sus- 
tained by  plaintiff  In  a  crossing  accident,  wben  a  blinding  snowstorm  pre- 
vailed, the  Appellate  Division  reversed  the  judgment,  and  held  that.  If 
signals  were  given  by  bell  and  whistle,  as  claimed  by  defendant.  It  was, 
as  a  matter  of  law,  not  guilty  of  negligence ;  and  on  the  next  trial  the 
court  Instructed  that  the  Jury  should  determine  whether  the  signals  were 
given,  and.  If  so,  whether,  under  the  circumstances,  they  were  sufficient 
to  give  due  and  timely  warning  to  plaintiff.  An  exception  was  taken  to 
the  instruction,  and  the  court  stated  that  be  believed  that  the  Appellate 
Division  did  not  fully  understand  the  facts  in  the  case,  or  they  would  not 
have  laid  down  the  rule ;  but  at  length  the  court  charged  on  defendant's 
request  in  accordance  with  the  rule  as  laid  down  by  the  Appellate  Divi- 
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slon,  but  save  the  Jury  no  explanation  aa  to  the  formw  InstmctlonB.  and 
made  no  retraction.  Held,  that  there  waa  error,  since  the  Joir  might 
have  believed  that  the  law  of  the  case  was  doubtful. 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Porter  D.  Smith  against  the  Lehigh  Valley  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff  for  $20,000,  de- 
fendant appeals.    Reversed. 

See  84  N.  Y.  Supp.  1146;  82  N.  Y.  Supp.  674;  80  N.  Y.  Supp.  390; 
79  N.  Y.  Supp.  106;  69  N.  Y.  Supp.  1 1 12;  63  N.  E.  338. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  ]J. 

Bissell,  Carey  &  Cook,  for  appellant. 

Raines,  Miller,  Werner  &  Harris,  for  respondent. 

STOVER,  J.  This  case  was  before  this  court  upon  an  appeal 
from  a  judgement  rendered  upon  a  former  trial,  and  the  facts,  so  far 
as  tliey  are  material  to  the  decision  of  this  appeal,  were  substantially 
as  those  now  appearing.  The  accident  occurred  in  the  nighttime  at 
a  crossing  near  a  station  of  the  defendant's  road.  The  negligence 
of  defendant  is  predicated  upon  the  absence  of  signals  of  an  ap- 
proaching train  running  at  a  high  rate  of  speed.  It  is  claimed  by 
the  plaintiff  that  a  blinding  snowstorm  prevented  his  seeing  the  lights 
of  the  approaching  train,  although,  under  ordinary  conditions,  an 
unobstructed  view  of  the  track  for  a  long  distance  was  open  to  one 
looking  in  the  direction  from  which  the  train  approached  at  the  time 
of  the  accident.  It  is  claimed  on  behalf  of  the  plaintiff  that  the  evi- 
dence as  to  the  giving  of  the  signals  was  of  such  conflicting  char- 
acter as  to  warrant  the  submission  of  that  question  to  the  jury.  It 
was  held  upon  the  former  appeal  that,  if  the  signals  were  given  as 
claimed  by  the  defendant,  namely,  the  signals  by  bell  and  whistle, 
that  as  matter  of  law  they  were  sufficient,  and  the  judgment  there 
was  reversed  for  the  reason  that  the  trial  court  left  it  to  the  jury 
to  say  whether  those  signals,  if  given,  constituted  a  timely  warning 
or  adequate  and  sufficient  protection  under  the  circumstances  of  the 
case,  and  charging  that,  if  they  did  not,  then  the  defendant  was  guilty 
of  negligence  which  rendered  it  liable  in  that  case.  We  are  of  the 
opinion  that  the  record  upon  this  appeal  shows  that  the  instruction 
to  the  jury  did  not  adequately  convey  the  proposition  stated  upon 
the  former  appeal.    In  the  charge  the  trial  court  stated: 

"If  a  railroad  company  runs  Its  train  at  a  high  rate  of  speed.  It  Is  bound  to 
);ive  due  warning  of  its  approach,  so  that  the  driver  of  the  wagon  may  stop, 
and  allow  it  to  pass.  Such  warning  must  be  reasonable  and  timely,  but  what 
is  rcaHonable  and  timely  warning  may  depend  upon  many  clrcofflstances.  It 
cannot  be  such  if  the  speed  of  the  train  be  ao  frreat  as  to  render  It  unavailing 
to  a  person  crossing  the  tracks,  who  was  vigilant  in  looking  and  listening. 
The  speed  of  a  train  at  a  crossing  should  not  be  so  great  as  to  render  useless 
the  warning  of  its  whistle  or  bell.  This  caution  is  especially  applicable  when 
their  sound  is  obstructed  by  wind  and  other  noises,  and  when  Intervening  ob- 
jects, like  buildings,  or  cars  upon  the  track,  prevent  those  who  are  aiq>roacb- 
ing  the  railroad  from  seeing  coming  trains  or  hearing  the  sound  of  the  whis- 
tle or  the  ringing  of  the  belL" 
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And  again: 

"In  crossing  highways,  while  they  have  the  preference  In  the  crossing,  they 
must  exercise  ordinary  care  In  running  their  trains  so  as  to  give  travelers 
who  are  about  to  cross  the  tracks  timely  and  reasonable  warning  of  the  ap- 
proaching train.  In  other  words,  due  and  timely  warning,  so  that  the  trav- 
eler who  is  about  to  cross  the  tracks  may  stop  his  team,  and  wait  until  the 
train  passes ;  or,  If  the  traveler  Is  upon  the  tracks,  that  the  notice  shall  be 
timely  and  sufflcient  to  enable  him,  by  exercising  reasonable  Tigllance  and 
alertness,  to  get  off  the  trackb  before  the  train  reaches  him. 

"It  is  for  you  to  say,  under  the  evidence  In  this  case,  whether  the  l)ell  was 
rung  and  the  whistle  blown  on  that  night,  as  testified  to  by  the  defendant's 
witnesses.  If  you  reach  the  conclusion  that  they  were,  then  you  will  deter- 
mine, from  the  evidence,  whether  the  wind  obstructed  the  sound  of  the  bell 
and  the  blowing  of  the  whistle,  and  whether  the  ringing  of  the  bell  and  the 
blowing  of  the  whistle,  under  the  circumstances,  was  sufficient  to  give  due 
and  timely  warning  to  the  plaintiff  and  his  son.  You  will  determine  from  the 
evidence  whether  the  signals  that  were  given  were  sufficient  to  have  enabled 
the  plaintiff,  in  the  exercise  of  ordinary  care  and  caution,  to  have  prevented 
this  accident" 

At  the  close  of  the  charge  the  defendant's  counsel  stated: 

"If  I  understood  your  honor  right,  I  understood  jou  to  charge  the  Jury  that, 
if  they  reached  the  copcluslon  that  the  bell  was  rung  and  the  whistle  was 
blown,  then  it  Is  still  for  them  to  determine,  taking  into  consideration  thn 
kind  of  night  it  was,  whether  that  was  a  sufficient  notice,  and  was  due  and 
ordinary  care.    The  Court:    Yes,  under  all  the  cli-cumstances." 

To  this  an  exception  was  taken. 

Defendant's  counsel  requested  the  court  to  charge  that: 

"If  the  signals  were  given,  as  shown  by  the  defendant's  witnesses,  the  Jury 
cannot  find  that  the  defendant  was  negligent  for  anything  that  the  engineer 
did  or  failed  to  do  in  the  application  of  the  brakes.  The  Court:  I  have  no 
hesitancy  in  charging  what  I  think  the  law  Is.  The  only  question  in  that 
request  is  whether  the  Appellate  Division  has  laid  down  a  rule  that  I  am 
bound  to  follow.  Plaintiff's  Counsel :  I  would  say  we  are  entirely  willing  to 
have  that  rule  laid  down.  The  Court :  With  all  due  respect  to  the  appellate 
judges,  •  •  *  It  seems  to  me  that  they  could  not  have  fully  understood 
the  facts  In  this  case,  because  •  «  «  the  opinion  of  the  court  does  not  lay 
down  any  such  rule  as  counsel  contends  for.  But  I  feel  bound  to  follow  their 
decision,  and  for  that  reason  I  will  charge  as  requested." 

Further  on  defendant's  counsel  requested  the  court  to  charge  as 
follows : 

"I  ask  the  court  to  charge  that  under  the  conditions  surrounding  the  cross- 
ing and  the  accident  in  question,  as  detailed  by  the  witnesses,  if  the  signals 
were  given  as  claimed  by  the  defendant,  they  were  sufflcient  as  matter  of 
law,  and  the  jury  must  find  a  verdict  for  the  defendant  of  no  cause  of  action. 
The  Court:  I  do  not  agree  with  the  rule  of  law  contended  for  by  counsel, 
but,  as  I  remarked  to  you  a  moment  ago,  a  majority  of  the  appellate  judges 
have  laid  down  that  rule,  and  it  is  my  duty  to  follow  It  •  •  ♦  As  I  said 
before,  I  am  inclined  to  think  that  they  could  not  have  understood  fully  all 
the  facts  In  this  case.    If  they  had,  they  would  not  have  laid  down  that  rule." 

An  exception  A^ras  taken  to  the  remarks. 
Finally,  defendant's  counsel  requested : 

"Counsel  says  that  It  Is  not  sufficiently  specific,  and  I  will  make  It  so.  I 
ask  the  court  to  charge  that  if  the  jury  find  that  the  signals  given  as  claimed 
by  the  defendant^— that  is,  two  long  and  two  short  blasts  of  the  whistle  at  or 
about  the  whistling  post,  and  the  continuous  ringing  of  the  bell — were  given, 
the  jury  cannot  find  that  they  were  insufficient  Improper,  or  Inadequate  by 
reason  either  of  the  condition  of  the  weather,  or  the  locatloh  of  the  defend- 
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ant's  station  bnlldlngs  or  cars,  or  by  reason  of  any  otber  fact  respecting  the 
physical  situation  at  the  crossing  on  the  night  of  the  accident"    "So  charged." 

It  will  be  seen  that  the  record  states  the  proposition  to  be  "so 
charged"  finally,  yet  there  is  no  explanation,  no  retraction,  nothing 
of  any  character  to  intimate  to  the  jury  that  the  former  portions  of 
the  charge  were  in  conflict,  or  in  any  way  at  variance,  with  the  final 
proposition  as  presented  to  the  jury.  The  jury  might  well  have  de- 
termined from  the  entire  proceeding  that  the  proposition  of  law  as 
contended  for  by  defendant's  counsel  and  laid  down  on  a  former 
appeal  had  been  given  under  a  misapprehension,  and  that  the  law 
of  the  case  was  doubtful ;  and,  with  no  explanation  of  the  final  rul- 
ing, and  with  no  retraction  of  the  charge  as  it  had  stood  up  to  that 
time,  the  jury  could  hardly  fail  to  have  reached  a  conclusion  that, 
although  the  abstract  proposition  was  such  as  finally  laid  down,  yet 
it  was  not  binding  upon  them  by  reason  of  the  misapprehension  or 
mistake  referred  to  during  the  discussion  at  the  close  of  the  case. 
The  defendant  was  entitled  to  have  the  case  submitted  to  the  jurj' 
with  the  instruction  as  to  the  proposition  of  law  unqualified  by  the 
statements  made.  The  final  statement  still  left  the  original  charge 
unretracted,  and  all  the  statements  made  upon  the  discussion  were 
left  with  whatever  effect  might  naturally  be  produced  upon  the  jury. 
And  the  amount  of  the  recovery  was  so  large  as  to  justify  a  belief 
that  the  jury  would  not  be  slow  to  give  plaintiff  the  benefit  of  what- 
ever uncertainties  there  might  be  in  the  interpretation  of  the  charge. 
We  are  also  of  the  opinion  that  the  verdict  is  excessive,  and  the 
amount  awarded  not  warranted  by  the  evidence. 

We  do  not  discuss  the  other  questions  raised  in  this  case,  as  we 
think  this  judgment  must  be  reversed  for  the  reasons  above  stated. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 


BARNET  et  aL  T.  PIKB. 
(Supreme  Conrt  Appellate  DlvMon,  First  Department    May  6,  1904.) 

L  Pabtrership  Bbaltt— OoirvEBSiOR  into  PBBSonAi.TT— Sxpbess  AoumsT 

—Effect. 

Where  a  partnership  Is  formed  to  purchase  marsh  lands,  and  reclaim 
and  sell  them,  "and  divide  the  profits  and  proceeds  of  the  sales  thereof." 
the  partnership  capital  to  be  invested  in  such  lands  "to  be  reclaimed  and 
■old  and  converted  Into  money,  and  the  proceeds  therefrom  and  profits  or 
losses"  to  be  "divided  among  said  partners  in  proportion  to  their  several 
Interests  therein" — that  is,  in  proportion  to  the  capital  contributed— it 
amounts  to  an  express  agreement  that  the  realty  shall  be  deemed  and 
treated  as  personalty,  so  that  the  estate  of  a  deceased  partner  therein 
passes  nnder  his  will  as  personalty,  and  not  as  realty. 

Submitted  controversy  between  Laura  A.  Barney  and  others  as 
plaintiffs  and  Lawrence  Pike  as  defendant.    Judgment  for  defendant. 

The  agreed  statem«it  of  facts  recites  that:  "Heretofore,  and  on  or  abont 
the  1st  day  of  August  in  the  year  1867,  Samuel  N.  Pike,  Joseph  Tilney,  Sam- 
uel Craighead,  and  Oeorge  W.  Kldd  entered  into  copartnership,  the  object  of 
which  was  to  purchase  marsh  lands  in  the  state  of  New  Jersey  and  elsewbere. 
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and  reclaim  and  sell  snch  lands  for  their  Joint  account,  and  divide  the  proflta 
and  proceeds  of  the  sales  thereof  under  an  oral  partnership  agreement,  by  the 
terms  whereof  the  business  of  the  said  partnership  was  to  be  carried  on  In 
the  name  of  the  said  Samuel  N.  PUse,  and  that  the  title  to  the  lands  purchased 
for  the  purposes  of  the  said  partnership  should  be  taken  in  the  name  of  the 
said  Samuel  N.  Pilce,  and  that  the  capital  required  for  the  business  of  the 
said  partnership  should  be  contributed  in  the  following  proportions,  viz.: 
Samuel  Craighead  one-sixteenth  (i/io)  of  the  whole,  Samuel  N.  PUie  eight- 
sixteenths  (>/i()  of  the  residue,  Joseph  Tilney  five-sixteenths  (>/i«)  of  the 
remainder,  and  George  W.  Kldd  three-sixteenths  (■/!«)  of  the  remainder;  and 
that  the  capital  thus  contributed  should  be  invested  in  the  purchase  of  marsh 
lauds  to  be  reclaimed  and  sold  and  converted  into  money,  and  the  proceeds 
therefrom  and  profits  or  losses  should  be  divided  among  said  partners  in 
proportion  to  their  several  interests  therein,  such  sales  and  distribution  to  be 
made  as  soon  as  the  lands  were  reclaimed,  or  on  the  dissolution  of  the  part- 
nership. *  •  •  That  the  said  Samuel  N.  Pike  was  seised  of  the  said  lands 
in  trust  for  the  said  partnership  to  carry  out  and  prosecute  the  objects  and 
purposes  thereof,  to  wit,  that  said  lands  should  be  drained,  reclaimed,  and 
improved,  and  then  sold  and  converted  into  money,  and  the  proceeds  of  such 
sales  divided  among  the  partners  according  to  their  respective  interests  there- 
in. On  the  7th  day  of  December,  1872,  the  said  Samuel  N.  Pike  held  the  legal 
title  to  two  thousand  seven  hundred  and  seven  and  "s/iooo  (2,707.528)  acres 
of  said  marsh  lands  situate  in  the  counties  of  Hudson  and  Bergen,  in  the  state 
of  New  Jersey,  in  trust  for  the  purposes  aforesaid.  Thereafter,  and  on  the 
said  7th  day  of  December,  1872,  the  said  Samuel  N.  Pike  departed  this  life, 
holding  the  aforesaid  copartnership  lands  herein  referred  to,  and  seised  of 
the  legal  title  thereof,  but  in  trust  for  the  purposes  aforesaid."  That  he  left 
a  will,  which  was  admitted  to  probate,  by  the  terms  of  which  he  disposed  of 
his  property,  real  and  personal,  to  his  widow  and  children;  and  that  "after 
the  deatli  of  the  said  Samuel  N.  Pike  his  said  partners  took  the  exclusive  pos- 
session, control,  and  management  of  the  said  lahds  and  real  estate  and  all 
the  business  connected  therewith.  They  expended  large  sums  of  money  upon 
said  lands,  cultivated  a  part  of  said  lands,  collected  and  received  moneys  on 
account  of  rents  and  sales  of  the  products  of  the  cultivation  of  said  lands  and 
sales  of  lands  made  daring  the  lifetime  of  the  said  Samuel  N.  Pike,  and  ap- 
plied the  said  rents  and  proceeds  of  said  sales  to  the  payment  of  fixed  charges 
upon  and  the  improvement  of  said  lands."  That  Oeorge  W.  Kidd,  one  of  the 
surviving  partners,  filed  In  the  court  of  chancery  in  the  state  of  New  Jersey 
a  bill  of  complaint  in  a  suit  wherein  all  the  parties  hereto  appeared,  and  in 
the  bill  of  complaint  (which  is  Inserted  merely  to  indicate  the  issues  raised) 
he  alleged  as  follows:  "That  on  or  about  the  1st  day  of  Angu^  In  the  year 
of  our  Lord  1867,  your  orator  and  Samuel  N.  Pike,  Joseph  Tilney,  and  Samuel 
Craighead  entered  into  a  joint  enterprise  or  partnership  for  the  purpose  of 
acquiring,  reclaiming,  and  selling  for  their  Joint  account  marsh  lands  in  the 
state  of  New  Jersey  or  elsewhere,  and  of  dividing  the  proceeds  and  profits  of 
said  enterprise  among  themselves.  And  your  orator  further  shows  that  it  was 
agreed  by  the  said  partners  that  the  business  of  said  partnership  should  (as 
far  as  was  possible)  be  conducted  in  the  name  of  the  said  Samuel  N.  Pike,  and 
that  the  conveyances  of  any  lands  to  l>e  purchased  for  the  uses  and  purposes 
of  said  partnership  should  be  taken  and  held  by  said  Samuel  N.  Pike  in  his 
own  name  for  said  partnership;  and  it  was  also  further  agreed  between  the 
said  partners  that  they  should  respectively  contribute  the  capital  necessary 
for  the  business  of  said  partnership  in  the  following  proportions,'>viz.,  the  said 
Samuel  Craighead  was  to  contribute  one-sixteenth  part  of  the  whole,  Samuel 
N.  Pike  was  to  contribute  eight-sixteenths  of  the  remaining,  Joseph  Tilney 
was  to  contribute  five-sixteenths  of  the  remainder,  and  your  orator  was  to 
contribute  three-sixteenths  of  the  remainder;  and  also  that  they  should  bear 
the  losses,  if  any,  and  divide  the  profits  and  proceeds  to  be  derived  from  said 
business  in  the  same  proportions;  and  it  was  also  further  agreed  between  your 
orator  and  his  said  copartners  that  the  lands  so  to  be  purchased  and  reclaimed 
should  always  be  personal  property,  and  should  be  sold  and  converted  into 
money,  and  the  proceeds  thereof  divided  among  the  said  partners,  as  fast  as 
the  same  could  be  done  to  advantage,  during  the  continuance  of  said  partner- 
ship; and  ttiat  upon  the  dissolution  of  said  partnership  by  death  of  one  of 
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the  partners,  or  otherwise,  the  whole  should  be  sold  and  converted  Into  hioikt- 
and  the  proceeds  divided  among  the  surviving  partners  and  the  legal  repre- 
sentatives of  the  deceased  partner  or  partners."  That  the  answers  of  the  sur- 
viving partners,  the  executors  and  trustees  of  the  will,  the  widow  and  the  twi 
adult  children  of  Samuel  N.  Pike  (also  inserted  to  indicate  the  Issues  present- 
ed  in  that  suit),  admit :  "That  at  or  about  the  time  in  said  bill  In  that  heha'.t 
stated  the  said  complainant  and  Samuel  N.  Pike,  together  with  tbeae  defead- 
ants  Joseph  Tllney  and  Samuel  Craighead,  entered  into  a  Joint  enterprise  ot 
partnership  of  such  nature,  purpose,  and  object  as  in  said  bill  set  forth;  tlii: 
the  terms  and  provisions,  purpose  and  effect,  of  such  partnership  agreenien: 
or  articles  were  as  particularly  specified  in  said  bill.  *  »  •  And  these  de- 
fendants, while  admitting  the  allegations  of  fact  in  said  bill  to  be  tme,  re- 
siiectfuUy  submit  to  the  decision  and  decree  of  this  honorable  court  the  ques- 
tions of  law  arising  therefrom  and  thereupon  as  to  the  legal  construction  and 
effect  of  said  will  in  respect  to  said  lands  under  the  laws  of  the  Btate  of  N«-tr 
Jersey,  and  as  to  the  devolution  of  the  title  to  or  seizure  of  said  lands  at  tl!« 
decease  of  said  Samuel  N.  Pike,  and  whether  the  same  are  to  be  decreed  real  or 
personal  estate,  and  also  all  other  questions  concerning  or  affecting  the  respi^^ 
tlve  rights  and  interests  of  the  parties  named  in  the  said  bill  in  respect  to  llw 
said  partnership  property."  That  the  Infant  children  of  Samuel  N.  Pike  filfi 
the  usual  answers  of  infants,  submitting  their  rights  to  the  court.  That  ui-oa 
the  issues  thus  presented  the  decree  of  March  15,  1876,  was  made,  and  the  cr-nrt 
found  and  established,  among  other  things,  that  the  partnership  agreemvut 
was  made  on  or  about  August  1,  1807,  between  Pike,  Tllney,  Craighead.  auU 
Kldd,  "the  object  of  which  was  to  purchase  marsh  lands  In  the  state  of  Ne"' 
Jersey  and  elsewhere,  and  reclaim  and  sell  such  lands  for  their  account,  aril 
divide  the  profits  and  proceeds  of  the  sales  thereof  under  a  partnership  asTt-> 
ment,  by  the  terms  whereof  the  business  of  the  said  partnership  was  to  W 
carried  on  in  the  name  of  the  said  Samuel  N.  Pike,  and  that  the  title  to  tLe 
lands  purchased  for  the  purpose  of  the  said  partnership  should  be  taken  is 
the  name  of  said  Samuel  IC.  Pike,  and  that  the  capital  required  for  the  b'l-:!- 
ness  of  the  said  partnership  should  be  contributed"  in  the  proportions  siK-ti- 
fled,  "and  that  the  capital  thus  contributed  should  be  invested  in  the  pun-lu.^f 
of  marsh  lands  to  be  reclaimed  and  sold  and  converted  into  money,  and  Uf 
proceeds  and  profits  and  losses  should  be  divided  among  said  partners  in  pro- 
portion to  their  several  interests  therein;  such  sales  and  distribution  to  be 
made  as  soon  as  the  lands  were  reclaimed  or  on  the  dissolution  of  partner- 
ship." "That  the  purposes  of  said  copartnership  cannot  be  successfully  car- 
ried out,  and  Its  affairs  wound  up  and  settled  advantageously,  unless  the  sur- 
viving copartners  are  invested  with  the  legal  title  to  said  lands,  and  permit- 
ted to  maintain  the  present  system  of  drainage,  and  manage  and  dispose  of 
the  said  lands  pursuant  to  the  scheme  of  the  venture  under  the  agreement 
above  set  forth."  That  the  decree  adjudges,  among  other  things:  "That  tt>! 
said  residue  of  said  lands  remaining  in  the  said  Samuel  N.  Pike  at  the  tiiue 
of  his  death  •  •  •  are  and  have  been  the  capital  assets  and  stock  of  tbe 
said  partnership  consisting  of  the  complainant,  Samuel  N.  Pike,  Joseph  Til- 
ney,  and  Samuel  Craighead.  That  the  said  Samuel  N.  Pike  was  seised  of  the 
said  lands  so  conveyed  to  him  in  trust  for  said  partnership,  and  at  the  tiaie 
of  his  death  he  was  seised  of  the  residue  of  said  lands  still  remaining  and  uu- 
dlsposed  of,  not  In  his  own  right,  but  in  trust  for  said  partnership,  to  carr.r 
out  and  prosecute  the  objects  and  purposes  thereof,  which  were  that  said  lan.l-; 
should  be  drained,  reclaimed,  and  improved,  and  then  sold  and  convertfil 
into  money,  and  the  proceeds  of  such  sales  divided  among  the  partners  accord- 
ing to  their  respective  interests  therein.  That  the  sold  partnership  was  dis- 
solved by  the  death  of  the  said  Samuel  N.  Pike,  and  that  thereupon  the  ricb; 
and  duty  of  maintaining  said  system  of  drainage  and  improvements,  settliu: 
up  the  said  partnership  affairs,  disposing  of  the  said  partnership  a^ets.  o^n- 
vertlng  the  same  into  money,  and  dividing  the  proceeds  of  said  lands  amoLC 
the  parties  interested  in  the  said  partnership  according  to  their  resi)ectlve 
interests,  as  hereinbefore  set  forth,  -devolved  upon  the  said  surviving  part- 
ners. •  •  •  That  the  said  lands  and  real  estate,  on  the  death  of  the 
said  Samuel  N.  Pike,  descended  to  Lawrence  Pike,  the  oldest  son  and  heir 
at  law  of  said  Samuel  N.  Pike,  free  and  clear  of  any  dower  or  right  of  dower 
of  said  Ellen  M.  Pike  therein,  and  Is  now  held  by  the  said  Lawrence  Pike  in 
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trust  for  the  said  partnership,  and  that  the  said  complainant  and  Joseph  Tllney  . 
and  Samuel  Craighead,  the  surviving  partners  of  said  Samuel  N.  Pike,  are 
entitled  to  hare  the  legal  estate  in  said  lands  conveyed  to  them  to  enable 
them  to  settle  up  the  said  partnership  atTairs,  sell  and  convert  the  said  lauds 
Into  money,  and  divide  the  proceeds  among  the  parties  Interested  In  said 
partnership  according  to  their  several  and  respective  interests  therein."  And 
the  decree  then  adjudged  that  a  conveyance  be  made  by  Lawrence  Pike  to 
the  surviving  partners  of  the  residue  of  the  said  partnership  lands  to  which 
Samuel  N.  Pike  held  the  legal  title  at  the  time  of  his  decease,  and  that  the 
widow  of  Samuel  N.  Pike  execute  a  release  dower,  "hut  said  deed  so  to  be 
executed  by  said  Lawrence  Pike  and  Ellen  M.  Pike  shall  not  operate  to  exclude 
them,  or  either  of  them,  from  their  proper  shares  in  that  part  of  the  proceeds 
of  the  sales  of  said  lands  which  will  accrue  to  the  estate  of  said  Samuel  N. 
Pike  upon  the  settlement  of  said  partnership  affairs.  *  *  •  And  in  order 
that  the  said  lands  and  real  estate  so  to  be  conveyed  to  the  said  surviving 
partners  may  be  held  and  sold  and  disposed  of  by  them  clear  of  any  cloud  on 
the  title  thereof  by  reason  of  the  devise  in  the  will  of  the  said  Samuel  N.  Pike, 
it  is  further  ordered,  adjudged,  and  decreed  that  the  said  Samuel  Craighead, 
Emanuel  J.  Miller,  Joseph  Tllney,  and  William  R.  Williamson,  as  executors 
of  and  trustees  under  the  last  will  and  testament  of  Samuel  N.  Pike,  deceased, 
do  also,  within  ten  days  after  service  on  them  of  a  copy  of  this  decree,  make, 
execute,  and  deliver  to  the  said  George  W.  Kldd,  Joseph  Tllney,  and  Samuel 
Craighead,  as  surviving  partners  as  aforesaid,  a  deed  of  release  or  quitclaim, 
releasing  to  the  said  George  W.  Kldd,  Joseph  Tllney,  and  Samuel  Craighead  all 
claim  of  title  to  said  lands  under  and  by  virtue  of  the  devise  in  the  said  will 
of  Samuel  N.  Pike,  deceased."  "That  the  said  surviving  partners  of  said 
Samuel  N.  Pike,  deceased,  do  and  shall  proceed  without  unreasonable  or  un- 
necessary delay  to  settle  up  the  affairs  of  the  said  partnership  by  selling  and 
converting  into  money  the  said  lands  so  to  be  conveyed,  and  collecting  and 
disposing  of  the  other  assets  of  said  partnership,  and  dividing  the  proceeds 
of  the  sales  of  the  said  lands  and  other  assets,  after  the  payment  of  the  debts 
and  expenses  of  administering  the  same,  among  the  original  parties  mention- 
ed in  the  said  partnership,  or  those  who  have  the  right  to  represent  them  as 
heirs  at  law  or  next  of  kin,  according  to  their  respective  interests.  And  it  is 
further  ordered,  adjudged,  and  decreed  that  none  of  the  conveyances,  assign- 
ments, or  transfers  hereinabove  decreed  to  be  made  shall  In  any  manner 
prejudice  the  right  of  any  of  the  parties  of  this  suit  or  their  heirs  or  lawful 
representatives  to  their  lawful  part  or  distributive  shares  of  the  assets  of  said 
partnership  when  the  business  thereof  shall  have  been  settled  up  and  ad- 
Justed."  That  the  said  deeds  and  releases  were  subsequently  executed  and 
delivered  to  the  surviving  partners  as  directed  by  the  said  decree ;  and  in  or 
about  the  year  1886  said  Ellen  M.  Pike,  widow  of  Samuel  N.  Pike,  conveyed, 
assigned,  and  set  over  unto  the  defendant  Lawrence  Pike  the  one-half  part 
of  "all  the  estate,  right,  title,  and  lntei*e8t  of  the  said  Ellen  M.  Pike  of,  in, 
and  to  the  lands  and  premises  herein  referred  to,  and  In  the  proceeds  of  sale 
thereof,  and  all  other  estate,  right,  title,  and  Interest  which  the  said  Ellen 
M.  Pike  ever  had,  then  had,  or  could  have  of,  in.  and  to  the  said  lands  and 
premises,  or  the  proceeds  of  sale  thereof."  That  all  of  the  partners  of  the 
original  copartnership  who  survived  Samuel  N.  Pike,  except  George  W.  Kidd, 
bad  died  before  July,  1001.  That  in  July,  1901,  the  said  residue  of  said  part- 
nership lands,  consisting  of  2,707.528  acres,  were  sold  to  one  John  R.  Ferrler 
for  the  net  sum  of  $1,055,327.5.5,  and  conveyances  and  releases  were  executed 
and  delivered  to  John  R.  Ferrler  by  all  persons  then  in  being  who  had  or 
could  have,  upon  any  contingency,  theory,  or  claim,  any  right,  title,  estate, 
claim,  or  Interest  in  or  to  the  said  lands,  or  any  part  thereof,  or  In  the  pro- 
ceeds thereof ;  and  the  share  of  the  estate  of  Samuel  N.  Pike  of  said  net  pro- 
ceeds of  sale  was : 

Bonds  of  John  R.  Ferrler $461,433  16 

Cash    33,251  63 


$494,684  79 
— That  these  bonds  and  cash  were  distributed  among  and  paid  to  the  children 
of  Samuel  N.  Pike  as  personal  property. 

87  N.Y.S.— 66 
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-  Argued  before  HATCH,  PATTERSON,  O'BRIEN,  and  LAUGH- 
UN.  JJ. 

Chas.  H.  Luscomb,  for  plaintiffs. 
Chas.  H.  Otis,  for  defendant. 

O'BRIEN,  J.  Upon  the  agreed  statement,  from  which  we  have, 
in  the  foregoing  summary,  extracted  only  such  facts  as  we  deem  the 
more  important  and  essential  for  the  determination  of  the  questions 
involved,  the  plaintiffs  contend  that  the  share  of  the  estate  of  Samuel 
N.  Pike  in  the  proceeds  of  sale  of  the  said  partnership  land  passed 
under  his  will  to  his  trustees  as  real  estate,  and  not  as  personal  prop- 
erty; while,  on  the  other  hand,  the  defendant  contends  that  the 
proceeds  of  sale  of  said  copartnership  lands  passed  under  the  will  of 
Samuel  N.  Pike  as  personal  property.  Differently  stated,  therefore, 
the  question  is  as  to  whether  the  estate  or  interest  which  Samuel  X. 
Pike  had  in  the  copartnership  lands  at  the  date  of  his  death  was  real 
or  personal  property.  Few  questions  have  received  more  extensive 
discussion,  both  in  this  country  and  in  England,  than  the  one  re- 
lating to  the  interest  which-  a  partner  has  in  real  estate  owned  bv 
the  partnership  at  the  time  of  his  death.  To  discuss  it  here  would 
serve  no  useful  purpose  in  view  of  the  dear  and  forcible  way  in  which 
the  rules  have  been  formulated  and  the  doctrine  established,  so  far 
as  this  state  is  concerned,  in  the  two  leading  cases  of  Fairchild  v. 
Fairchild,  64  N.  Y,  471,  and  Darrow  v.  Calkins,  154  N.  Y.  503,  49 
N.  E.  61,  48  L.  R.  A.  299,.  61  Am.  St.  Rep.  637.  In  the  former  the 
rule  is  thus  given : 

"In  this  country  real  estate  belonging  to  a  partnership,  for  the  purpose  of 
paying  debts  and  adjusting  the  equities  between  the  members  of  the  firm,  is 
treated  as  personal  proi)erty,  and  what  remains  Is  considered  and  treated  a? 
real  estate,  which  would  go  to  the  heirs  of  the  partners  according  to  their  in- 
terests." 

In  the  case  of  Darrow  v.  Calkins,  supra,  the  doctrine  is  thus  ably 
stated  in  Chief  Judge  Andrews : 

"The  clear  current  of  the  American  decisions  supports  the  rule  that  in  tlie 
absence  of  any  agreement,  express  or  Implied,  l>etween  the  partners  to  tlio 
contrary,  partnership  real  estate  retains  its  character  as  realty,  with  all  the 
Incidents  of  that  species  of  property,  between  partners  themselves  and  also 
between  a  surviving  partner  and  the  real  and  pers(»ial  representatives  of  a 
deceased  partner,  except  that  each  share  is  impressed  with  a  trust  implied 
by  law  in  favor  of  the  other  partner  that,  so  far  as  is  necessary.  It  shall  be 
first  applied  to  the  adjustment  of  partnership  obligatioDS,  and  the  payment 
of  any  balance  found  to  be  due  from  the  one  partner  to  the  other  on  winding 
up  the  partnership  affairs.  To  the  extent  necessary  for  these  purpoees,  the 
character  of  the  property  is  in  equity  deemed  to  be  changed  into  peraonialty. 
On  the  death  of  either  partner  where  the  title  is  vested  in  both,  the  share  of 
the  land  standing  In  the  name  of  the  deceased  partner  descends  as  real  estate 
to  his  heirs,  subject  to  the  equity  of  the  surviving  partners  to  have  it  appro- 
priated to  accomplish  the  trust  to  which  it  was  primarily  subjected.  The 
working  out  of  the  mutual  rights  which  grew  out  of  the  partnership  rela- 
tion does  not  seem  to  require  that  the  character  of  the  property  should 
be  changed  until  the  occasion  arises  for  a  conversion,  and  then  only  to  tiio 
extent  required.  •  *  •  But  the  general  principles  to  which  we  have  ad- 
verted are  those  applied  by  courts,  of  equity  In  determining  the  character 
and  Incidents  of  partnership  real  estate  in  the  absence  of  any  agreement  ex- 
press or  Implied,  between  the  partners  on  the  subject    It  is,  however,  gen- 
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erally  conceded  that  tbe  question  whether  partnership  real  estate  sball  be 
deemed  absolutely  converted  Into  personalty  for  all  purposes  or  only  convert- 
ed pro  tanto  for  the  purpose  of  partnership  equities  may  be  controlled  by  the 
express  or  Implied  agreement  of  the  partners  themselves,  and  that  where,  by 
such  agreement.  It  appears  that  it  was  the  Intention  of  the  partners  that  the 
lands  should  be  treated  and  administered  as  personalty  for  all  purposes,  effect 
■will  be  given  thereto.  In  respect  to  real  estate  purchased  for  partnership 
purposes  with  partnership  funds,  and  used  In  the  prosecution  of  the  partner- 
ship business,  the  English  rule  of  "out  and  out"  conversion  may  be  regarded 
as  properly  applied  on  the  ground  of  intention,  even  tn  jurisdictions  which 
bave  not  adopted  that  rule  as  applied  to  partnership  real  estate  acquired  un- 
der different  circumstances,  and  where  no  specific  intention  appeared.  The 
investment  of  partnership  funds  In  lands  and  chattels  for  the  purpose  of  a 
partnership  business,  the  fact  that  the  two  species  of  property  are  In  most 
cases  of  this  kind  so  commingled  that  they  cannot  be  separated  without  Im- 
pairing the  value  of  each,  has  been  deemed  to  Justify  the  inference  that  under 
Kuch  circumstances  the  lands  as  well  as  the  chattels  were  Intended  by  the  part- 
ners to  constitute  a  part  of  the  partnership  stock,  and  that  both  together 
sbould  take  the  character  of  personalty  for  all  purposes ;  and  Judge  Denlo, 
in  Collumb  t.  Read  [24  N.  T.  605]  supra,  expressed  the  opinion  that  to  this 
extent  tbe  English  rule  of  conversion  prevailed  here.  That  paramount  consid- 
eration should  be  given  to  the  Intention  of  the  partners  when  ascertained  Is 
conceded  by  most  of  the  cases.  See  Hoxie  v.  Carr,  1  Sumn.  183  [Fed.  Cas, 
Xo.  6,802];  Fall  River  Whaling  Co.  v.  Borden,  10  Cusb.  462;  Collumb  v. 
Read,  supra ;  Parsons  on  Partnership,  i  267." 

The  authorities  in  this  state  therefore  go  to  the  extent  of  holding 
that  the  question  of  whether  partnership  real  estate  shall  be  deemed 
absolutely  converted  into  personalty  for  all  purposes,  or  only  con- 
verted pro  tanto,  may  be  controlled  by  the  express  or  implied  agree- 
ment of  the  partners  themselves,  and  it  remains  for  us  to  determine 
whether,  upon  the  submitted  facts,  an  agreement,  express  or  implied, 
has  been  shown  under  which  the  lands  purchased  by  the  partners 
were  to  be  deemed  personal  property,  because,  in  the  absence  of  such 
an  agreement  under  the  general  rule,  they  would  preserve  their  in- 
cidents and  characteristics — except  for  partnership  purposes — of  real 
estate. 

It  appears  that  Samuel  N.  Pike,  a  year  after  the  making  of  his 
will  and  the  disposition  of  his  personal  estate,  entered  into  the  part- 
nership agreement  which  involved  a  large  investment  of  his  personal 
property,  the  copartnership  having  naid  for  the  land  $262,576.25  and 
for  improvement  $444,048.42,  of  which  the  share  contributed  by  him 
was  over  one-half.  The  investment  for  improvement,  it  will  be 
noticed,  was  vastly  greater  than  the  investment  in  the  land  itself,  and 
there  is  force  in  the  suggestion  that  an  intention  to  convert  might 
be  implied,  even  in  the  absence  of  an  express  agreement  to  that 
effect.  It  is  unnecessary,  however,  for  us  to  have  the  decision  of  the 
case  turn  upon  an  intention  to  be  implied  from  the  fact  of  the  larger 
investment  made  in  the  improvements,  because  we  think  the  facts 
establish  the  existence  of  an  express  agreement  between  the  parties 
that  the  lands  should  be  held  and  treated  for  all  purposes  as  personal 
property.  It  was  agreed  between  the  parties  that  the  lands  were 
to  be  purchased  in  the  name  of  Samuel  N.  Pike,  and  sold  for  their 
joint  account,  and  "the  profits  and  proceeds  of  the  sale  thereof" 
divided.  The  lands  were  "to  be  reclaimed,  and  sold  and  converted 
into  money,  and  the  proceeds  therefrom  and  profits  or  losses"  were 
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to  "be  divided  among  said  partners  in  proportion  to  their  screral 
interests  therein;  that  is,  in  proportion  to  their  contributions  of 
capital."  The  terms  of  the  agreement  under  which  the  lands  were 
held  were  also  expressly  adjudicated  in  the  chancery  suit  in  New 
Jersey,  to  which  all  the  parties  in  this  action  were  parties.  And,  as 
indicative  of  the  view  entertained  by  one  of  the  partners,  we  have, 
in  the  allegations  of  the  bill  of  complaint  filed  in  that  suit  by  George 
W.  Kidd,  statements  which,  if  regarded  as  true,  show  dearly  that 
there  was  an  express  agreement  that  the  lands  the  title  to  which 
were  taken  by  Pike  were  to  be  deemed  personal  property.  Such  an 
agreement,  when  established,  under  all  the  authorities,  would  eq- 
uitably convert  the  lands  so  purchased  into  personal  property  "out 
and  out"  for  all  purposes,  including  its  devolution  to  the  personal 
representatives  of  the  deceased  partner.  The  bill  of  complaint  in 
the  chancery  suit  alleges  that  "it  was  also  further  agreed  *  *  * 
that  the  lands  so  to  be  purchased  and  reclaimed  should  always  be 
personal  property,  and  should  be  sold  and  converted  into  money, 
and  the  proceeds  thereof  divided  *  *  *  among  the  surviving 
partners  and  the  legal  representatives  of  the  deceased  partner  or  part- 
ners." And  the  decree  in  that  suit  adjudges  that  the  residue  of  the 
partnership  lands  held  in  the  name  of  Samuel  N.  Pike  at  the  time  of  his 
death  "are  and  have  been  the  capital,  assets,  and  stock  of  the  said 
partnership;  ♦  *  *  that  the  said  partnership  was  dissolved  by 
the  death  of  the  said  Samuel  N.  Pike,  and  thereupon  the  right  and 
duty  of  disposing  of  said  partnership  assets,  converting  the  same 
into  money,  and  dividing  the  proceeds,  *  *  ♦  devolved  upon 
the  said  surviving  partners."  And  it  was  also  adjudged  therein  that 
the  lands  in  question  descended  to  Lawrence  Pike,  the  oldest  son, 
as  heir  at  law  of  Samuel  N.  Pike,  free  and  clear  of  any  dower  right 
of  Ellen  M.  Pike,  "and  is  now  held  by  the  said  Lawrence  Pike  in 
trust  for  the  said  partnership,"  and  that  the  surviving  partners  "are 
entitled  to  have  the  legal  estate  in  said  lands  conveyed  to  them  to 
enable  them  to  settle  up  the  said  partnership  affairs,  sell  and  convert 
the  said  lands  into  money,  and  divide  the  proceeds  among  the  parties 
interested  in  said  partnership,  according  to  their  several  and  re- 
spective interests  therein."  Pursuant  to  the  terms  of  that  decree  the 
deeds  and  releases  were  executed,  and  in  July,  1901,  the  lands  were 
sold  and  converted  into  money,  and  the  proceeds  divided  as  personal 
estate.  We  think  that  this  disposition  was  right,  because,  taking 
the  facts  as  expressly  stipulated,  it  follows,  as  in  effect  it  was  ad- 
judged by  the  court  of  chancery,  that  under  the  agreement  it  was 
the  evident  intention  of  the  parties  that  the  lands  purchased  and 
improved  should  for  all  purposes  be  deemed  to  be  personal  property. 
The  question  which  has  been  presented  for  our  determination  should 
therefore  be  answered  in  favor  of  the  view  contended  for  by  the  de- 
fendant. 
Judgment  ordered  for  the  defendant,  with  costs.    All  concur. 
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GOLDBERG  T.  MARKOWITZ  et  al. 
(Supreme  Court,  Appellate  Dlvlalon,  First  Department    May  6,  1004.) 

1.  Judgment— PBEsiniPTioits—AeAiNBr  Whom  Rkndebed. 

Where  the  record  of  a  judgment  does  not  show  against  whom  It  was 
rendered,  there  Is  no  presumption  that  It  was  against  the  defendant 

2.  Same— Pasties  Apfeabino. 

Where  the  summons  In  a  cause  was  Issued  against  two  persons,  but  the 
record  of  the  judgment  rendered  names  only  one  defendant  and  shows 
that  the  defendant  appeared,  there  Is  no  presumption  that  any  other  de- 
fendant than  the  one  named  appeared. 

8.  Same— Validitt  of  Judgment. 

A  judgment  that  does  not  show  against  which  party  It  was  rendered  is 
void. 

4.  Same— Naming  Defendant— Fictitious  Name. 

Consolidation  Act  (Laws  1882,  p.  339,  c.  410)  i  1297,  provides  that  "the 
summons  must  be  addressed  to  the  defendant  by  name,  or.  If  his  name 
be  unknown,  by  a  fictitious  name,"  etc.  Held  that  although  a  summons 
can  be  Issued  against  a  defendant  by  a  fictitious  name,  where  the  real 
name  of  the  defendant  Is  unljnown,  no  judgment  can  be  entered  which 
can  be  enforced  by  an  execution  unless  the  debtor  is  so  described  in  the 
judgment  that  he  can  be  Identified. 

6.  Same — Execution — Fictitious  Name. 

Consolidation  Act  (Laws  1882,  p.  366,  c  410)  {  1399,  provides  that  an 
execution  must  direct  the  officer  to  collect  the  judgment  from  the  debtor. 
Beld,  that  an  execution  directing  the  officer  to  collect  from  J.  O.,  "first 
name  fictitious,"  was  invalid. 

6.  Same— Execution— Pbotection  to  Ofticeb. 

Consolidation  Act  (Laws  1882,  p.  339,  c.  410)  f  1297,  provides  that  "the 
summons  must  be  addressed  to  the  defendant  by  name,  or.  If  his  name 
be  unknown,  by  a  fictitious  name,"  etc. ;  and  section  1399  (page  356)  pro- 
vides that  an  execution  must  require  the  officer  to  collect  from  the  debtor. 
Held,  that  where  a  summons  was  Issued  in  a  cause  against  J.  G.,  "first 
name  fictitious,"  but  no  judgment  was  ever  rendered  even  against  such 
fictitious  person,  and  the  execution  directed  the  officer  to  collect  from  J. 
O.,  "first  name  fictitious,"  the  execution  was  no  protection  to  the  officer. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Nathan  M.  Goldberg  against  Mary  Markowitz  and  an- 
other.   From  a  judgment  for  defendants,  plaintiff  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Herbert  Goldmark,  for  appellant. 
Abraham  H.  Sarasohn,  for  respondents. 

INGR.A.HAM,  J.  The  action  was  to  recover  for  the  conversion  of 
certain  property  belonging  to  the  plaintiff.  The  defendants  justified 
the  taking  of  the  property  under  an  execution  issued  under  a  judg- 
ment recovered  by  the  defendant  Mary  Markowitz  in  the  Municipal 
Court  of  the  city  of  New  York,  which  execution  was  delivered  to  the 
defendant  Subin,  who  was  a  city  marshal,  and  executed  by  him.  At 
the  end  of  all  the  evidence  the  defendants  made  a  motion  to  direct 
a  verdict  for  the  defendants  upon  the  groupd  that  it  appeared  that 
the  defendants  had  acted  under  an  execution  issued  out  of  a  court 
of  competent  jurisdiction  against  the  plaintiff.    The  court  entertained 
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tliat  motion,  but  before  determining  it  submitted  two  questions  to  the 
jury :  First,  what  was  the  value  of  the  chattels  taken  by  the  marshal 
under  the  levy  ?  And,  second,  was  there  an  excessive  or  unreasonable 
levy  so  made?  In  answer  to  the  first  question  the  jury  found  that 
the  value  of  the  chattels  taken  by  the  marshal  under  the  levy  was 
$150,  and  answered  the  second  question  in  the  affirmative;  where- 
upon the  court  directed  a  verdict  for  the  defendants,  upon  which 
judgment  was  entered,  and  from  that  judgment  the  plaintiff  appeals. 
The  summons  in  the  action  in  which  the  judgment  was  entered,  and 
under  which  the  defendants  justified,  was  issued  out  of  the  Municipal 
Court  of  the  city  of  New  York  in  the  Fourth  District,  borough  of 
Manhattan.    That  summons  was  entitled: 

"Mary  iiarkowltz.  Free  Sammons. 

Plaintiff,  First  names 

agnlnst  being  fictitious 

Etta  Lipsky  and  Jolin  Goldberg,  nnlcnovm  to 

DefeudantB.  plaintiff." 

The  certificate  of  the  service  of  this  summons,  which  was  made  by 
the  defendant  Subin,  the  city  marshal,  which  is  indorsed  on  the  back 
of  it,  is  that  on  the  3d  day  of  November,  iqoo,  he  served  the  .within 
summons  in  the  city  of  New  York  "on  John  Goldberg,  one  of  the 
within-named  defendants,  in  person,  at  No.  26  Montgomery  street, 
Manhattan,  by  delivering  to  and  leavine  with  John  Goldberg  a  true 
copy  thereof,  and  at  the  same  time  showing  the  within  original,  and 
that  I  know  the  person  to  be  one  of  the  defendants  therein  named." 
There  was  evidence  in  the  case  tending  to  show  that  the  plaintiff 
in  this  action  was  one  of  the  persons  upon  whom  this  summons  was 
served,  and  that  this  plaintiff  appeared  in  the  Municipal  Court  in 
answer  to  the  summons.  The  record  of  the  subsequent  proceedings 
in  the  action  which  resulted  in  a  judgment  for  the  plaintiff  is  entitled 
"Markowitz  against  Lipsky  et  al.,"  and  this  is  the  only  record  of 
any  judgment  entered  in  the  action  in  which  a  copv  of  the  summons 
against  John  Goldberg  was  served  upon  the  plamtiff,  and  upon  which 
the  execution  under  which  the  plaintiff's  property  was  taken  was  is- 
sued. By  this  record  it  appeared  that  there  was  an  action  pending 
of  Markowitz  against  Lipsky  et  al.  So  far  as  appears,  Goldberg  was 
not  a  party  to  that  action.  The  record  then  recites  that  the  plaintiff 
appeared  in  person,  and  that  the  complaint  was  "goods  sold  and  de- 
livered"; that  the  defendant  appeared  in  person,  aad  that  there  was 
a  judgment  for  $20.25  and  $1  costs ;  but  it  does  no;  appear  that  this 
judgment  was  in  favor  of  or  against  any  one.  There  is  no  presump- 
tion, that  I  know  of,  that  when  a  judgment  is  grante4  in  an  action  it 
is  in  favor  of  the  plaintiff  and  against  the  defendant ;  and,  as  the  rec- 
ord is  entirely  silent  as  to  the  answer  interposed  by  the  defendant, 
there  is  no  presumption  that  the  answer  did  not  consi.st  of  a  counter- 
claim which  would  entitle  the  defendant  to  a  judgment  against  the 
plaintiff.  This  record  shows  that  the  defendants  appeared  in  person, 
but,  as  Lipsky  was  the  only  defendant  named  in  this  record,  there  is 
no  presumption  that  any  other  defendant  appeared,  or  that  the  pro- 
ceeding that  ended  by  this  docket  was  against  anybody  but  Lipsky. 
It  is  clear  that  this  whole  record  was  void,  as  it  contained  none  of 
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the  essentials  to  show  that  a  valid  judgment  was  entered  against  any- 
body; certainly  not  as  against  Nathan  M.  Goldberg,  who  is  the  plain- 
tiff in  tl^is  action,  and  whose  property  was  taken  to  satisfy  an  execu- 
tion issued  upon  this  record. 

Section  1297  of  the  consolidation  act  (chapter  410,  p.  339,  of  the 
Laws  of  1882)  provides  that  "the  summons  must  be  addressed  to  the 
defendant  by  name,  or,  if  his  name  be  unknown,  by  a  fictitious  name, 
and  must  summon  him  to  appear  before  the  justice,"  etc.  The  mar- 
shal returned  that  he  served  the  summons  upon  John  Goldberg,  the 
first  name  being  a  fictitious  name,  but  that  he  knew  him  to  be  the 
defendant  who  was  described  in  the  summons.  Assuming  that  this 
summons  was  regularly  served  on  the  defendant  as  the  person  in- 
tended to  be  sued,  the  judgment  to  be  entered  upon  such  a  summons 
must  be  such  a  judgment  as  will  sufficiently  describe  the  party  against 
whom  the  judgment  is  entered.  I  can  find  no  provision  of  the  Code 
or  of  the  consolidation  act  applicable  to  district  courts  which  pre- 
scribes a  form  of  the  judgment  to  be  entered.  Section  1382  of  the 
consolidation  act  prescribes  that  "judgment  that  the  action  be  dis- 
missed with  costs,  without  prejudice  to  a  new  action,  shall  be  ren- 
dered in  the  following  cases,"  then  specifying  them.  Section  1383  pre- 
scribes the  judgment  that  is  to  be  given  where  the  defendant  fails 
to  appear  and  answer,  and  section  1384  provides  for  a  judgment 
after  a  trial  of  fact  where  a  jury  trial  is  not  demanded.  In  that  case 
the  justice  is  to  hear  the  evidence,  and  decide  all  questions  of  fact 
and  law,  and  render  judgment  accordingly.  By  section  1392  pro- 
vision is  made  for  issuing  a  transcript  of  a  judgment  upon  applica- 
tion of  a  party  in  whose  favor  the  judgment  is  rendered.  Section 
1399  provides  the  requisites  of  an  execution.  It  must  be  directed  to 
a  marshal,  subscribed  by  the  clerk  of  the  court  in  which  the  judg- 
ment was  rendered  or  by  his  successor  in  office,  and  must  bear  date 
of  the  day  of  its  delivery  to  the  officer  to  be  executed.  "It  must  in- 
telligibly refer  to  the  judgment  by  stating  the  names  of  the  justices 
before  whom,  and  the  district  where,  and  the  time  when  rendered, 
and  the  amount  of  the  judgment,  and  if  less  than  the  whole  is  due,  the 
true  amount  due  thereon.  *  *  *  (i)  If  it  be  a  case  where  the  de- 
fendant cannot  be  arrested,  it  must  direct  the  officer  to  collect  the 
amount  of  the  judgment,  or  the  amount  due  thereon,  out  of  the  per- 
sonal property  of  the  debtor,  and  to  pay  the  same  to  the  party  en- 
titled thereto."  Section  1409  provides  that  every  clerk  of  these  courts 
must  keep  a  book,  denominated  a  "docket,"  in  which  must  be  entered 
by  him  the  various  proceedings  in  the  action;  and  subdivision  8  of 
the  section  provides  that  there  must  be  entered  in  this  book  the 
judgment  of  the  court,  its  amount,  and  the  costs  in  the  action.  Sec- 
tion 1410  provides  that  such  entries  in  the  docket,  or  a  transcript 
thereof,  certified  by  the  clerk  or  his  successor  in  office,  with  the  seal 
of  the  court  thereon  impressed,  are  evidence  to  prove  the  facts  as 
stated  therein.  Although  .there  is  no  provision  that  I  can  find,  either 
in  the  Code  or  the  consolidation  act,  for  the  form  of  a  judgment  in 
these  courts,  yet  necessarily  the  court,  when  directing  judgement,  must 
in  some  way  specify  the  party  against  whom  the  judgment  is  directed ; 
and  until  that  is  done  it  would  seem  to  follow  that  there  can  be  no 
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valid  judgment.  There  was  thus,  so  far  as  appears  by  this  record, 
no  judgment  in  favor  of  or  against  anybody,  and  the  case  stands  in 
the  position  as  if  no  attempt  had  been  made  to  direct  a  judgment, 
and  an  execution  had  been  issued  without  any  judgment  to  support 
it.  None  of  the  cases  cited  by  counsel  for  the  defendants  sustains  this 
judgment.  In  all  the  cases  in  which  an  informal  record  was  presented 
there  was  evidence  that  the  justice  actually  rendered  judgment  in 
favor  of  the  party  who  was  seeking  to  enforce  it,  and  it  seems  to 
have  been  held  that  a  defective  record  could  be  cured  by  the  oral  tes- 
timony of  the  justice.  But,  as  there  is  no  evidence  here  that  the  jus- 
tice ever  did  direct  judgment  in  favor  of  anybody,  or  against  any- 
body, there  is  no  basis  for  an  execution.  The  case  of  Stephens  v. 
Santee,  49  N.  Y.  39,  is  not  at  all  in  point,  for  there  it  was  proved 
that  there  was  a  verdict  of  the  jury  in  favor  of  the  plaintiff ;  that  the 
justice  immediately  entered  the  same  in  his  docket,  and  forthwith 
taxed  the  plaintiff's  costs  and  entered  the  costs  in  his  docket,  added 
the  same  to  the  verdict,  and  entered  the  amount  of  both  in  his  docket, 
but  failed  to  enter  therein  the  words  "judgment  for  plaintiff";  and 
it  was  held  that,  as  the  verdict  of  the  jury  settled  the  amount  of 
the  recovery  and  the  party  in  whose  favor  thiat  recoverv  was  had,  the 
failure  to  enter  in  the  docket  the  words  "judgment  for  plaintiff' 
was  not  fatal ;  that  the  law  made  a  judgment  for  this  amount  the  only 
one  that  could  be  rendered  by  the  justice.  But  in  that  case  the  court 
say: 

"When  tbe  case  ia  tried  by  the  Justice  without  a  Jury,  he  is  Judicially  to 
determine  tbe  amount  of  the  recoyery;  and  he  must  do  this,  and  make  an 
entry  thereof,  as  required  by  law,  within  the  time  fixed  by  statute  for  that 
purpose.  After  the  explratiou  of  this  time  his  judicial  functions  in  respect  to 
the  matter  cease,  and  he  can  do  nothing  further  in  the  premises." 

This  docket  itself  did  not  upon  its  face  show  that  any  judgment 
had  been  rendered  in  favor  of  the  plaititiff  against  the  defendant,  and 
there  was  no  evidence  to  show  that  as  a  fact  the  justice  did  determine 
the  question  in  favor  of  the  plaintiff,  and  direct  judgment  against  a 
person  whose  name  was  unknown  to  the  plaintiff. 

The  next  question  presented  is  whether  or  not  this  execution  pro- 
tects the  marshal  in  his  levy  under  it.  There  is  no  provision  that  I 
can  find  that  authorized  a  judgment  to  be  entered  against  any  person 
but  the  real  debtor,  and,  although  a  summons  can  be  issued  against 
a  defendant  by  a  fictitious  name  where  the  real  name  of  the  defendant 
is  unknown,  no  judgment  can  be  entered  which  can  be  enforced  by 
an  execution  unless  the  debtor  is  so  described  in  the  judgment  that 
he  can  be  identified,  so  that  the  execution  to  be  issued  upon  the  judg- 
ment can  direct  the  marshal  to  collect  the  amount  of  the  judgment, 
or  the  amount  due  thereon,  out  of  the  personal  property  of  the  debtor. 
It  is  not  a  compliance  with  this  provision  for  an  execution  to  direct 
the  marshal  to  collect  the  amount  due  out  of  the  separate  property 
of  the  judgment  debtor,  John  Goldberg.,  first  name  being  fictitious, 
real  name  unknown  to  the  plaintiff.  This  execution  does  not  direct 
the  marshal  to  collect  the  judgment  out  of  the  property  of  the  debtor, 
but  out  of  the  property  of  John  Goldbere,  whose  first  name  is  ficti- 
tious, for  the  marslial  could  then  levy  on  the  property  of  any  Goldberg 
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that  he  could  find.  This  execution  therefore  does  not  comply  with 
section  1399  of  the  consolidation  act,  and,  as  it  recites  a  judgment 
which  is  in  reality  nonexistent,  as  no  such  judgment  had  ever  been 
rendered  even  against  the  fictitions  person  called  "John  Goldberg," 
or  against  the  plaintiff,  it  would  seem  to  follow  that  the  execution 
was  void  upon  its  face,  and  was  no  protection,  either  to  the  marshal 
or  to  any  one  acting  under  it. 

•  It  follows,  therefore,  that  this  execution  did  not  justify  the  de- 
fendants' levying  on  the  plaintiff's  property,  and  it  was  error  to  dis- 
miss the  complaint.  The  jury  having  found  the  value  of  the  plain- 
tiff's property  levied  on,  the  plaintiff  was  entitled  to  a  verdict  for  that 
amount.  The  judgment  should  therefore  be  reversed,  and  a  judgment 
directed  for  the  plaintiff  for  $150,  with  costs  in  this  court  and  in  the 
court  below.   All  concur. 


ETTLINGEB  T.  WEIL  et  al. 

(Sapreme  Court,  Appellate  DlTiaion,  First  Department    May  6,  1904.) 

1-  Falsx  Refbesentations— Pubchasb  of  Realty— Amotjht  of  Rbrtb— Sxwfi- 
ciENCT  OF  Evidence. 

Evidence  In  an  action  against  vendors  of  realty  for  damages  from  false- 
ly representing  to  the  vendee  tbat  the  property  was  leased  at  a  certain 
rental,  examined,  and  held  to  sustain  a  verdict  for  plaintiff. 

2.  Same— Duty  of  Inquiet. 

The  fact  that,  after  representing  to  a  prospective  vendee  that  the  prem- 
ises were  actually  let  at  the  rental  recited  in  the  lease,  the  vendor  refuses 
to  sign  a  written  statement  to  that  effect,  while  reiterating  the  assurance, 
does  not  put  the  vendee  on  inquiry,  so  as  to  preclude  his  recovery  for  the 
false  representation. 

&  Saue— Measitbe  of  Damages. 

The  measure  of  damages  for  falsely  representing  to  a  prospective  ven- 
dee that  premises  are  leased  at  a  certain  rental  is  the  difference  between 
the  actual  value  of  the  property  when  the  conveyance  was  made  and  the 
value  it  would  have  had  if  the  representations  had  been  true. 

4.  Same — Otheb  Misbefbesentations— Admisbibilitt  of  Evidence. 

In  an  action  for  falsely  representing  to  a  prospective  vendee  that  a 
storeroom  In  the  premises  was  leased  at  a  certain  rental,  evidence  that 
a  similar  false  representation  was  made  as  to  the  lease  of  another  por- 
tion of  the  premises  is  admissible  to  show  Intent  to  deceiva 

6.  Same— IjEtteb  to  Agent. 

In  an  action  for  falsely  representing  to  a  prospective  vepdee  that  the 
premises  were  leased  at  a  certain  rental,  a  letter  containing  the  represen- 
tation, written  by  defendants  to  their  agent,  who  was  conducting  the 
transaction,  in  response  to  the  vendee's  request  for  information,  and  with 
the  intention  that  it  should  be  shown  him,  is  admissible. 

&  Samx—Recovebt— Sufficiency  of  Evidence. 

Evidence  in  an  action  for  falsely  representing  to  a  prospective  vendee 
that  the  premises  were  leased  at  a  certain  rental  held  to  warrant  a  recov- 
ery of  16,000. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Louis  Ettlinger  against  Jonas  Weil  and  another.  From 
a  judgment  for  plaintiff  and  the  denial  of  a  new  trial,  defendants  ap- 
peal.   Affirmed. 

1 3.  See  Fraud,  vol.  23,  Cant  Dig.  {  61. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

William  B.  Hornblower,  for  appellants. 
Samuel  Untermyer,  for  respondent. 

McLaughlin,  J.  This  action  was  brought  to  recover  damages 
for  alleged  false  representations  as  to  rentals  in  the  sale  of  real  es- 
tate, llie  complaint  alleged,  in  substance,  that  the  defendants  in- 
duced the  plaintiff  to  purchase  a  building  in  the  city  of  New  York 
by  falsely  and  fraudulently  representing  that  a  store  in  it  was  leased 
to  the  firm  of  Carroll  &  Co.  for  a  period  of  two  years  at  a  rental  of 
$13,000  per  year,  when  in  fact  it  was  only  rented  for  $10,500  per 
year,  and  by  reason  of  such  false  and  fraudulent  representations,  up- 
on which  the  plaintiff  relied,  he  had  sustained  damage  in  the  sum  of 
$50,000,  for  which  judgment  was  asked.  The  answer  admitted  the 
sale,  but  denied  all  the  allegations  of  fraud.  At  the  trial  it  appeared 
that  on  the  4th  of  June,  i8p7,  as  the  result  of  previous  negotiations, 
an  agreement  was  entered  mto  between  the  parties  to  this  action,  by 
which  the  defendants  agreed  to  sell  and  the  plaintiff  to  purchase  cer- 
tain real  estate  with  a  12-story  building  thereon,  situate  in  the  city 
of  New  York,  for  the  sum  of  $900,000,  the  purchase  price  to  be  paid 
by  the  transfer  of  certain  property,  the  execution  of  a  mortgage  for  a 
given  amount,  and  the  balance  in  cash ;  that  during  the  negotiations 
which  finally  culminated  in  the  execution  of  the  agreement  the  plain- 
tiff requested  one  Beringer,  a  real  estate  broker,  who  represented 
the  defendants,  to  furnish  a  statement  of  the  rentals  of  the  defend- 
ants' building,  in  response  to  which  he  produced  a  letter  signed  by 
the  defendants,  in  which  appeared  the  statement  that  "the  store  is 
rented  to  William  Carroll  &  Co.  at  $13,000  per  annum  to  February 
1st,  1899,  with  privilege  of  renewal  at  $15,000,"  and  subsequently  the 
defendant  Mayer  made  substantially  the  same  statement  to  the  plain- 
tiff; that  when  the  parties  met  for  the  purpose  of  executing  the 
agreement,  the  plaintiff,  through  his  attorney,  requested  the  defend- 
ant then  present  (Maver)  to  sign  a  written  statement  to  the  efiFect  that 
the  leases  were  genuine,  and  correctly  expressed  the  rent  which  the 
tenants  had  agreed  to  pay;  that  Mayer  refused  to  sign  such  state- 
ment, was  seemingly  indignant  because  his  word  in  this  respect  was 
questioned,  and  then  assured  the  plaintiff  tliat  the  leases  spoke  for 
themselves,  were  correct  and  genuine,  and  no  rebates  or  concessions 
in  rents  had  been  made.  It  also  appeared  that  the  agreement  re- 
ferred to  the  Carroll  lease,  as  well  as  to  two  others,  all  of  which 
were  produced  and  initialed  by  the  parties ;  that  the  agreement  was 
thereupon  executed,  and  a  few  days  later  was  consummated  by  the 
delivery  of  deeds,  and  the  plaintiff,  on  or  about  July  i,  1897,  went  into 
possession  of  the  property  transferred  to  him,  from  which  time  until 
1  he  expiration  of  its  lease  Carroll  &  Co.  paid  rent,  as  provided  there- 
in, at  the  rate  of  $13,000  per  year;  that  while  such  payments  were 
made  to  the  plaintiff  Carroll  &  Co.  did  not,  during  the  entire  term, 
pay  at  that  rate,  inasmuch  as  when  the  lease  was  signed  it  was  agreed 
between  them  and  the  defendants  that  the  lease  should  provide  for 
the  payment  of  an  annual  rental  of  $13,600,  but  allowances  would 
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be  made  by  way  of  deductions,  which  would  make  the  rent  in  fact, 
$10,500;  that  such  aHowances  were  made,  and,  the  same  being  in- 
sufficient by  $1,666.66,  at  the  time  plaintiff  went  into  possession,  to 
bring  the  rental  down  to  $10,500,  the  defendants  for  that  purpose, 
intermediate  the  signing  of  the  agreement  and  the  delivery  of  the 
deed,  gave  to  Carroll  &  Co.  cash  to  that  amount.  The  firm  of  Carroll 
&  Co.  at  the  expiration  of  its  lease  refused  to  renew  at  a  rental  in 
excess  of  $12,000,  and  the  plaintiff  then  for  the  first  time  ascertained 
that  the  actual  rent  which  that  firm  had  paid  during  the  term  specified 
in  the  lease  was  $10,500,  instead  of  $13,000,  as  represented  by  the 
defendants,  and  that  the  option  providing  for  renewal  at  $15,000  per 
annum  was  not  inserted  at  its  request.  He  thereupon  brought  this 
action  to  recover  the  damages  alleged  to  have  been  sustained  by 
reason  of  defendants'  false  representations  as  to  the  Carroll  rent. 
He  had  a  verdict  for  $6,000,  and  from  the  -judgment  entered  thereon 
and  an  order  denying  a  motion  for  a  new  trial,  defendants  haVe  ap- 
pealed. 

I  think  the  judgment  appealed  from  should  be  affirmed.  It  is  true 
that  the  testimony  on  the  part  of  the  plaintiff  tending  to  establish  the 
foregoing  facts  was  in  some  respects,  and  especially  the  false  repre- 
sentations as  to  the  Carroll  rent,  contradicted  by  testimony  offered 
upon  the  part  of  the  defendants.  The  defendant  Mayer  denied  ex- 
plicitly that  any  representations  were  made  as  to  the  rent  paid  by 
Carroll  &  Co.,  or  that  any  concessions  had  been  made  to  that  firm, 
and  in  this  respect  he  was  corroborated  by  several  witnesses.  Not- 
withstanding this  fact,  at  the  conclusion  of  the  trial  it  was  for  the  jury 
to  say  whether  such  representations  were  made,  and,  if  so,  whether 
with  the  intent  of  deceiving  the  plaintiff,  and  whether  he,  believing 
them  to  be  true,  purchased  the  property,  and  thereby  sustained  dam- 
age. The  action  was  to  recover  damages  for  deceit,  and  the  rule  as 
to  what  the  plaintiff  was  required  to  prove  in  order  to  maintain  it  is 
well  settled.  He  was  bound  to  prove  "representation,  falsity,  scien- 
ter, deception,  and  injury."  Arthur  v.  Griswold,  55  N.  Y.  400 ;  Brack- 
ett  V.  Griswold,  112  N.  Y.  454,  20  N.  E.  376;  Fairchild  v.  McMahon, 
139  N.  Y.  290,  34  N.  E.  779,  36  Am.  St.  Rep.  701.  Evidence  was 
given  bearing  upon  each  one  of  these  questions,  and  the  jury,  by  its 
verdict,  found  the  existence  of  all  of  them. 

It  is  urged  that,  even  though  it  be  conceded  that  the  representation 
as  to  the  Carroll  rent  was  false,  nevertheless  the  plaintiff  is  not  en- 
titled to  the  recovery  had  by  him,  inasmuch  as  he  was  put  upon  in- 
quiry when  the  defendant  Mayer  refused  to  sign  a  statement  to  the 
effect  that  no  concessions  or  rebates  had  been  made  to  the  tenants 
of  the  building.  I  do  not  think  what  was  said  was  sufficient  to  require 
the  plaintiff  to  investigate  the  truth  of  Mayer's  statements.  On  the 
contrary,  he  had  a  right  to  rely  upon  what  he  said  as  being  true. 
They  met  for  the  purpose  of  executing  the  agreement,  and  Mayer 
w^as  thereupon  requested  by  plaintiff's  attorney  to  sign  a  statement 
to  the  effect  that  what  he  had  theretofore  said,  as  well  as  what  was 
expressed  in  the  leases  he  then  produced  as  to  the  rents,  was  true. 
He  seemingly  was  indignant  that  the  plaintiff  should  question  the 
truthfulness  of  his  statements.    This  lulled  the  plaintiff  into  security, 
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SO  that  he  trusted  him,  and,  if  he  were  damaged  thereby,  defendants 
are  responsible.  As  said  by  Judge  Earl  in  Albany  City  Savings  In- 
stitution V.  Burdick,  87  N.  Y.  40: 

"It  l8  certainly  not  juat  that  one  who  has  perpetrated  a  frand  shonld  be 
permitted  to  say  to  the  party  defrauded,  when  he  demands  relief,  tliat  be 
ought  not  to  have  believed  or  trusted  blm.  Where  one  soes  another  for  negli- 
gence, his  own  negligence  contributing  to  the  injury  will  constitute  a  def«ise 
to  the  action.  But  where  one  sues  another  for  a  positive,  willful  wrong  or 
fraud,  negligence  by  which  the  party  injured  exposed  himself  to  the  wrong 
or  fraud  will  not  bar  relief.  If  Uie  rule  were  otherwise,  the  unwary  and  con- 
fiding, who  need  the  proteMon  of  the  law  most,  would  be  left  a  prey  to  tlie 
fraudulent  and  artful  practices  of  evildoers." 

See,  also,  Wilcox  v.  American  Telephone  &  Telegraph  Co.,  176 
N.  Y.  IIS,  68  N.  E.  153. 

It  is  also  urged  that  the  judgment  is  erroneous  inasmuch  as  an 
improper  measure  of  damages  was  adopted  at  the  trial,  but  an  ex- 
amination of  this  question  fails  to  disclose  any  error.  The  trial 
court  held,  in  the  admission  of  evidence,  as  well  as  in  submitting 
the  case  to  the  jury,  that  the  proper  measure  of  damages  was  the 
difference  between  the  value  01  the  property  as  it  was  in  fact  when 
the  conveyance  was  made  and  the  value  as  it  would  have  been  if 
the  representations  as  to  the  rental  had  been  true.  This,  I  under- 
stand, is  the  correct  rule.  The  representations  as  to  the  rental  being 
false  in  fact,  and  by  reason  of  which  plaintiff  was  defrauded,  he  is 
entitled  to  be  made  pecuniarily  as  well  off  as  if  the  representations 
had  been  true,  and  this  result  is  accomplished  by  allowing  him  as 
damages  a  sum  equal  to  the  difference  between  the  value  of  the 
property  with  the  store  leased  at  $10,500  and  the  value  as  it  would 
have  been  had  it  been  leased  at  $13,000.  Krumm  v.  Beach,  96  N. 
Y.  398;  Vail  V.  Reynolds,  118  N.  Y.  297,  23  N.  E.  301;  King  v. 
Mott,  37  App.  Div.  124,  56  N.  Y.  Supp.  213 ;  Grosjean  v.  Galloway, 
64  App.  Div.  547,  72  N.  Y.  Supp.  331 ;  Prince  v.  Jacobs,  80  App. 
Div.  243,  80  N.  Y.  Supp.  304.  In  this  connection  it  is  to  be  observed 
that  defendants'  counsel,  when  the  question  first  arose  upon  the  trial, 
entertained  this  view.  He  then  insisted  that  the  proper  measure  of 
damages  was  the  "market  value"  of  the  property,  and  that  this  was 
the  "only  test"  by  which  damages  could  be  ascertained. 

During  the  course  of  the  trial  the  plaintiff  was  permitted  to  prove, 
against  the  objection  and  exception  of  the  defendants,  that  their  pep- 
•  resentation  as  to  the  rent  payable  under  the  French  lease  was  also 
false ;  the  tenant,  instead  of  paying  $6,500  as  stated  in  the  lease,  pay- 
ing in  fact  only  $6,000.  A  recovery  was  not  asked  upon  this  ground, 
but  the  evidence  was  offered  solely  for  the  purpose  of  showing  de- 
fendants* intent  to  deceive  in  representing  that  Carroll  &  Co.  paid 
$13,000,  instead  of  $10,500.  It  was  admissible  for  this  purpose. 
Whenever  a  transaction  is  assailed  as  fraudulent,  evidence  is  admis- 
sible of  other  and  contemporaneous  transactions  of  a  similar  fraudu- 
lent nature  for  the  purpose  of  showing  intent.  Hall  v.  Naylor,  18 
N.  Y.  588,  75  Am.  Dec.  269;  Miller  v.  Barber,  66  N.  Y.  558;  Spauld- 
ing  V.  Keyes,  125  N.  Y.  113,  26  N.  E.  15;  Boyd  v.  Boyd,  164  N.  Y. 
234,  58  N.  E.  118.  The  French  lease  was  mentioned  in  the  agree- 
ment, and  was  produced  and  initialed  at  the  time  the  agreement  was 
executed.    That  a  false  representation  was  made  as  to  that  was  some 
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evidence  bearing  upon  the  question  of  whether  the  defendants  in- 
tended to  deceive  the  plaintiff  in  stating  what  they  did  as  to  the 
Carroll  rent.  The  reason  why  evidence  of  this  character  is  admis- 
sible in  an  action  for  fraud  is  stated  in  Hall  v.  Naylor,  supra.  There 
the  court  said: 

"On  the  trial  of  such  an  Issue  the  quo  animo  of  the  transaction  Is  the  fact 
to  be  arrived  at,  and  It  Is  therefore  competent  to  show  that  the  party  accused 
was  engaged  In  other  similar  frauds  at  or  about  the  same  time.  The  transac- 
tions must  be  so  connected  In  point  of  time,  and  so  similar  In  their  other  rela- 
tions, that  the  same  motive  may  reasonably  be  Imputed  to  them  all.  •  •  • 
It  Is  not  necessary,  however,  that  the  means  of  accomplishing  each  fraud 
should  be  the  same." 

It  is  also  suggested  that  error  was  committed  in  receiving  against 
defendants'  objection  and  exception  the  letter  before  referred  to,  sent 
by  defendants  to  their  brokers.  The  letter  was  written  by  a  son  of 
the  defendant  Weil.  He  was  at  the  time  connected  with,  and  had 
an  interest  in,  the  firm.  The  plaintiff  had  requested  a  statement  as 
to  the  rents,  and  this  letter  was  written  in  response  to  that  request. 
It  is  true  it  was  addressed  in  form  to  the  defendants'  brokers,  but 
it  was  manifestly  sent  to  them  for  the  purpose  of  being  shown  to 
the  plaintiflf.  It  was  shown  to  him,  and  he  acted  upon  it.  The  de- 
fendants therefore  were  bound  by  the  acts  of  the  brokers  just  as 
eflfectually  as  they  would  have  been  had  they  shown  the  letter  to  the 
plaintiflf  themselves.  Garner  v.  Mangam,  93  N.  Y.  642;  Mayer  v. 
Dean,  115  N.  Y.  556,  22  N.  E.  261,  5  L.  R.  A.  540;  Taylor  v.  Com- 
mercial Bank,  174N.  Y.  181,  66  N.  E.  726;  62  L.  R.  A.  783,  95  Am. 
St.  Rep.  564.  In  the  case  last  cited  the  court,  adverting  to  this  rule, 
said: 

"It  Is  an  established  principle  of  law  that  where  a  person  acts  for  another, 
who  accepts  the  fruits  of  his  efforts,  the  latter  must  be  deemed  to  have  adopted 
the  methods  employed,  as  he  may  not— even  though  innocent — receive  the  ben- 
efits and  at  the  same  time  disclaim  responsibility  for  the  fraud  by  means  of 
which  they  arose." 

Finally,  it  is  claimed  that  the  plaintiff  wholly  failed  to  prove  that 
he  suffered  any  damage.  Bearing  on  this  question,  testimony  was 
offered  to  the  eflfect  that  the  property  purchased  by  the  plaintiflE  was 
worth  $50,000  less  than  it  would  have  been  worth  had  the  rent  speci- 
fied in  the  Carroll  lease  for  the  time  stated  been  $13,000  instead  of 
$10,500.  There  was  also  proof  to  the  effect  that  Carroll  &  Co.,  as 
already  said,  would  not  pay  over  $12,000  a  year  for  the  privilege 
of  continuing  in  the  premises  at  the  expiration  of  the  lease ;  and  at 
the  time  of  the  trial — over  five  years  after  the  property  was  conveyed 
to  the  plaintiff — Carroll  &  Co.  were  paying  an  annual  rental  of  only 
$13,000,  and  in  the  meantime  rents  in  that  immediate  vicinity  and 
in  the  building  itself  had  advanced.  In  view  of  this  testimony  a  ver- 
dict of  $6,000  in  favor  of  the  plaintiff  ought  not  to  be  disturbed. 

Attention  is  also  called  by  the  appellants  in  the  brief  presented  to 
other  objections  and  exceptions,  but  they  do  not  seem  to  be  of  suffi- 
cient importance  to  be  here  considered.  It  is  sufficient  to  say  that 
after  an  examination  I  do  not  believe  any  error  was  committed  with 
respect  thereto. 

'The  judgment  and  order  should  be  affirmed,  with  costs.  All  con- 
cur. 
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KRUEGER  ▼.  BARTHOLOMAT  BREWING  CO. 
(Supreme  Conrt,  Appellate  Division,  Fourth  Department    May  3,  1901) 

1.  INJTTBY  TO  'EunjOYt—Bvuernyo  or  Steam  Reskbvoib— Neouoencc 

Evidence  in  an  action  for  death  of  an  employ^  from  steam  escaping 
from  a  steam  reservoir,  a  Joint  of  which  parted,  as  to  original  constmc- 
tion,  repairs,  and  absence  of  testa,  held  sufficient  to  take  the  question  of 
negligence  to  the  Jury. 

2.  Same— AsstniPTioif  or  Risk. 

Evidence  in  an  action  for  death  of  an  employ^  from  the  parting  of  a 
Joint  of  a  steam  reservoir  held  insufficient  to  authorize  a  holding,  as  mat- 
ter of  law,  that  deceased  knew  the  mechanical  conditions  of  the. machin- 
ery at  which  he  was  at  work,  so  that  he  assumed  the  risk. 

8.  Same— CoNTBiBUTOBT  Nequoence. 

Evidence  in  an  action  for  death  of  an  empIoyA  from  the  parting  of  a 
Joint  of  a  steam  reservoir  held  sufficient  to  authorize  a  Jtiry  to  find  that 
deceased  was  free  from  contributory  negligence. 
4.  Same— VoLURTEEB. 

An  employer  cannot  escape  liability  for  death  of  an  employfi  on  the 
ground  that  he  was  a  volunteer,  because  the  work  in  which  be  was  en- 
gaged at  the  time  of  his  death  was  not  bis  regular  employment;  he  hav- 
ing been  sent  to  do  the  work  by  the  employer's  authorized  representative. 

Stover,  J.,  dissenting. 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Frieda  Krueger,  administratrix  of  William  Krueger,  de- 
ceased, against  the  Bartholomay  Brewing  Company.  From  a  judg- 
ment dismissing  the  complaint,  entered  on  a  decision  of  nonsuit,  and 
from  an  order  denying  a  motion  for  a  new  trial  on  the  minutes,  plain- 
tifi  3.0DC3.1s      I^cvcrscd 

Argued  before  MciJeNNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

George  H.  Harris,  for  appellant. 
William  A.  Sutherland,  for  respondent. 

HISCOCK,  J.  It  is  conceded  that  plaintiff's  intestate,  while  in  the 
employ  of  defendant  in  February,  1901,  met  his  death  as  the  result  of 
the  bursting  or  parting  at  its  joints  of  a  large  steam  "header"  or  reser- 
voir used  in  the  latter's  brewery.  It  is  assumed  in  the  brief  of  defend- 
ant's counsel,  as  it  apparently  was  upon  the  trial,  that  the  immediate 
cause  of  death  was  the  inhalation  of  the  steam  which  was  permitted  to 
escape  by  reason  of  this  rupture.  A  co-employ6  of  the  intestate  work- 
ing near  him  Avas  killed  at  the  same  time,  and  no  surviving  eyewitnes:. 
of  the  accident  was  left.  It  was  and  is  claimed  by  plaintiff  that  this 
header  was  not  only  defective,  and  unsafe  in  its  original  construction, 
but  that  its  strength  and  efficiency  had  become  still  further  impaired 
at  the  time  of  the  casualty,  as  the  result  of  water  and  steam  escaping 
at  its  joints.  In  granting  the  motion  of  nonsuit,  the  learned  trial  jus- 
tice, by  his  remarks,  perhaps  indicated  his  doubts  of  the  negligence  of 
the  defendant.  He  placed  his  decision,  however,  more  especially  upon 
the  grounds  that  intestate  assumed  any  risks  incident  to  the  situation, 
and  that  plaintiff,  through  her  inability  to  produce  direct  testimony  as 
to  the  immediate  cause  and  surroundings  of  the  accident,  did  not  suc- 
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cessfully  meet  the  necessary  burden  of  showing  that  her  intestate  was 
free  from  contributory  neghgence.  We  are  unable  to  agree  with 
these  views,  and  with  the  result  to  which  they  lead,  but  think  that  the 
case  should  have  been  submitted  to  the  jury. 

Defendant  was  the  owner  of  three  breweries  in  the  city  of  Roches- 
ter.   In  the  one  in  question  it  had  a  battery  of  six  boilers,  three  of 
250  horse  power  each,  and  three  of  75  horse  power  each.    The  header 
which  burst  or  parted  was  designed  for  the  reception  and  accumula- 
tion and  subsequent  distribution  of  the  steam  from  these  boilers.    It 
was  constructed  in  1892,  and  consisted  of  a  large  cylinder  of  extra 
heavy  wrought  iron,  about  19  feet  long  and  16  inches  in  diameter.    It 
\vas  divided  into  four  sections,  and  the  joints  were  made  by  screwing 
these  sections  into  heavy  castiron  T's.     It  was  at  one  of  the  middle 
joints  thus  formed  that  the  parting  took  place,  the  pipe  of  the  cylinder 
simply  pulling  out  of  the'T;  and  one  of  plaintiff's  specific  complaints  is 
that  the  cylinder  was  not  screwed  far  enough  into  the  T,  and  also  that, 
by  the  action  of  escaping  steam  and  water  to  which  we  shall  refer  here- 
after, the  threads  upon  the  end  of  the  pipe  and  in  the  T  had  become 
worn  and  impaired.    The  six  boilers  all  faced  the  same  line.    The 
header  ran  at  their  rear  parallel  with  the  line  of  the  six,  and  a  little 
above  their  top;  being  about  12  feet  from  the  floor.    The  steam  was 
conveyed  from  the  boilers  to  the  header  by  a  line  of  pipes,  which  in 
the  case  of  each  boiler  first  rose  perpendicularly  therefrom,  then  ran 
horizontally  to  a  point  over  the  header,  and  then  dropped  perpendicu- 
larly downward  into  the  latter.     Plaintiff  claims  that  this  construction 
was  improper,  in  that  it  allowed  water  driven  from  the  boilers  or 
formed  by  the  condensation  of  steam  to  accumulate  and  lie  in  the  head- 
er, and  that  this  would  have  been  avoided  if  the  steam  had  been  con- 
ducted upward  by  pipes  through,  which  any  water  might  flow  back  into 
the  boiler.    At  about  7  o'clock  of  the  day  of  the  accident,  intestate  was 
directed  to  go  into  the  engine  room  and  calk  the  joints  of  the  header 
to  prevent  the  leakage  of  steam  or  water.    At  the  same  time  another 
employe  was  sent  into  the  same  room  to  plug  or  unplug  a  dead  boiler. 
At  about  half  past  10  the  attention  of  other  employes  in  other  parts  of 
the  brewery  was  attracted  by  the  noise  of  escaping  steam,  and,  after 
the  same  had  been  shut  off,  it  was  found  that  the  header  had  burst,  as 
already  stated,  and  intestate  was  found  upon  the  floor,  some  12  or  15 
feet  away  from  the  broken  joint,  and  the  other  employ^  was  found 
some  distance  in  the  opposite  direction.     One  was  dead  at  the  time, 
and  the  other  one  was  unconscious,  and  lived  only  a  short  while. 

We  shall  take  up  first  the  issue  of  defendant's  negligence.  There 
is  no  dispute  that  the  header  improperly  parted,  and  that,  as  the  re- 
sult thereof,  plaintiff's  intestate  met  his  death.  The  only  question  is 
whether  it  could  be  said  that  this  casualty  was  the  result  of  an  acci- 
dent, unavoidable  and  not  to  have  been  foreseen  or  anticipated  by  de- 
fendant, or  whether  it  was  the  result  of  causes  and  defects  of  which 
defendant  knew  or  ought  to  have  known,  and  against  which  it  should 
have  guarded  and  protected  the  lives  of  its  employes.  In  adopting 
the  conclusion  that  the  latter  is  the  true  proposition,  we,  of  course, 
assume,  in  favor  of  the  plaintiff,  all  of  the  facts  which  a  jury  might  have 
found  in  her  favor  upon  the  evidence. 
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We  direct  our  attention  first  to  the  manner  in  which  the  section  of 
the  cylinder  was  screwed  into  the  T  at  the  broken  joint.  The  screw 
upon  the  end  of  the  section  consisted  of  3i  or  22  threads,  covering  a 
distance  of  about  2j4  or  3  inches.  It  was  screwed  into  the  T  to  the 
extent  of  only  about  8  or  9  threads,  or  for  a  distance  of  about  an  inch 
and  a  quarter.  If  the  joint  were  properly  made,  the  strength  and 
power  of  resistance  there  would  be  as  great  as  at  the  middle  or  any 
other  place  in  the  section.  The  efficiency  and  strength  of  the  joint 
would  be  directly  in  proportion  to  the  number  of  threads  by  which  the 
section  was  screwed  into  the  T.  We  discover  no  dispute  in  the  evi- 
dence that,  under  the  circumstances,  this  ought  to  have  been  for  a 
distance  of  about  2^  inches,  instead  of  for  a  distance  of  about  i>l 
inches.  The  boilers  were  adjusted  to  blow  off  at  90  pounds,  and  the 
pressure  of  accumulated  steam  upon  this  cylinder  was  necessarily  very 
great;  and,  as  a  matter  of  common  experience  and  common  judg- 
ment, as  well  as  in  the  light  of  the  expert  testimony  which  was  given 
upon  the  subject,  we  think  it  was  permissible  for  a  jury  to  say  that  it 
was  not  proper  to  make  and  leave  this  jont  of  8  or  9  threads,  instead 
of  double  that  number.  A  jury,  without  any  expert  testimony,  would 
know  that  this  section  would  much  more  easily  pull  out  of  the  T  when 
it  was  screwed  in  to  the  extent  of  only  8  or  9  threads  than  it  could 
have  done  if  screwed  in  for  double  that  number. 

We  have  referred  to  the  fact  that  steam  was  conducted  from  the 
boilers  into  the  header  in  such  a  manner  as  to  permit  water  to  accu- 
mulate in  the  latter.  For  about  a  year  after  the  structure  was  put  in, 
the  steam  and  water  continually  leaked  at  the  joints,  and  nothing  was 
done  to  tighten  the  latter.  At  the  end  of  that  period  the  joints  were 
calked  with  lead  on  the  outside,  and  were  also  repaired  in  some  way 
by  a  boy  crawling  in  through  the  pipe.  Several  months  after  the  origi- 
nal construction,  pipes  known  as  "bleeders"  were  run  into  the  header 
at  different  points  for  the  purpose  of  drawing  off  the  accumulated 
water,  land  thereafter  the  leakage  of  water  at  the  joints  was  materially 
reduced,  although  it  did  occur  to  some  extent.  After  the  pipes  were 
repaired  at  the  end  of  the  year,  as  above  stated,  there  still  continued 
to  be  a  leakage  of  steam  and  some  water  at  the  joints,  so  that  between 
that  date  and  the  time  of  the  accident,  in  1901,  the  joints  had  been 
calked  13  or  14  times.  This  calking  was  done  by  driving  thin  lead 
in  at  the  joints  where  they  leaked.  It  is  argued  by  the  learned  counsel 
for  the  respondent  that  these  13  or  14  calkings  were  not  of  all  the 
joints  upon  each  occasion,  and  that,  upon  the  theory  that  only  one 
joint  was  calked  at  a  time,  the  one  which  parted  would  have  been  re- 
paired only  two  or  three  times  in  the  course  of  these  years.  While 
the  evidence  is  not  entirely  clear  as  to  whether  all  of  the  joints,  includ- 
ing the  one  in  question,  were  calked  upon  each  occasion,  we  think  that 
the  jury  would  have  been  permitted  to  find  that  the  leakage,  repair- 
ing, and  calking  of  the  joint  in  question  was  much  more  frequent  than 
as  suggested  by  counsel. 

There  does  not  seem  to  be  any  dispute  that  the  leakage  of  steam 
and  water  at  one  of  these  joints  would  have  an  injurious  effect  upon 
the  iron  and  upon  the  threads  of  the  screw ;  the  extent  of  injury,  of 
course,  being  proportionate  to  the  extent  and  continuation  of  the 
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leakage.  The  steam  would  cut  or  "eat"  the  thread,  and  the  water 
would  tend  to  affect  or  corrode  the  iron. 

Coming  to  the  joint  in  question,  it  is  earnestly  urged  by  defendant's 
counsel  that  the  water  could  not  have  had  such  an  effect  upon  the 
thread,  because,  if  the  iron  had  become  corroded,  the  thread  would 
have  crumbled  off  and  disappeared.  The  evidence  of  one  of  the  wit- 
nesses who  examined  the  joint  after  the  accident  was  to  the  effect  that 
the  iron  was  discolored,  and  that  the  edges  of  the  thread,  instead  of 
being  sharp  and  perfect,  were  rounded  off  and  somewhat  bent.  So 
that  it  seems  to  us  that,  whether  as  the  result  of  these  edges  being 
eaten  off  by  the  steam,  or  having  been  affected  by  the  leakage  of  water, 
the  jury  had  a  right  to  find  that  the  thread  had  become  impaired,  and 
its  strength  and  power  of  resistance  to  the  pressure  of  steam  dimin- 
ished, and  the  accident  and  pulling  apart  made  easier.  This  joint 
niiirht  have  been  so  made  that  it  would  be  as  strong  as  any  other  part 
of  the  cylinder.  The  pressure  of  steam  from  the  boilers  was  limited, 
and  the  cylinder  itself  was  heavy  enough  and  strong  enough  to  bear 
several  times  any  pressure  which  could  possibly  be  put  upon  it  from 
the  boilers  as  they  were  adjusted.  This  joint  did  not  stand  the  pres- 
sure as  it  might  and  should  have  done,  and  we  think  that  the  jury 
would  have  had  the  right  to  say  that  this  failure  was  due  to  the  origi- 
nal defect,  in  not  screwing  the  section  of  the  header  in  far  enough,  in- 
creased and  aggravated  by  the  impairment  and  weakening  of  the 
threads  from  the  action  of  the  leaking  steam  and  water  during  the 
nine  years  the  header  had  been  in  use. 

If  we  are  right  in  this  conclusion,  we  have  little  difficulty  in  reaching 
the  further  one  that  the  jury  might  have  found  defendant  chargeable 
with  knowledge  of  and  responsibility  for  the  condition  of  the  joint. 
It  is  urged  by  its  counsel  that  this  appliance  vras  put  in  the  brewery 
by  independent  contractors  of  established  standing  and  reputation,  and 
that  therefore  defendant  had  a  right  to  accept  and  rely  upon  their  con- 
struction. We  fail  to  find  in  the  evidence,  however,  any  sufficient 
basis  for  this  argument.  The  defendant  did  hire  some  men  to  put  up 
the  header,  but  the  latter  disclaim  responsibility  for  its  location ;  and, 
at  the  time  the  joint  in  question  was  made  in  the  brewery,  defendant's 
chief  engineer  was  present  and  saw  the  work  done,  and,  both  by  his 
observation  then  and  later  of  the  thread  upon  the  joint  after  the  union 
had  been  made,  must  have  known  that  the  section  was  screwed  into 
the  T  for  less  than  half  of  the  proper  distance.  Defendant,  in  the  ex- 
ercise of  ordinary  care,  was  not  only  bound  to  know  of  the  subsequent 
leakage  of  joints,  but  the  evidence  clearly  discloses  that  it  did  know 
it.  Further  than  this,  two  tests  were  described  upon  the  trial,  known, 
respectively,  as  the  hydrostatic  and  the  hammer  test,  which,  it  is  said, 
would  have  disclosed  any  defective  condition  of  the  iron,  and  neither 
of  which  was  made.  Therefore  we  think  that  it  was  for  the  jury  to 
say  whether  the  defendant  used  a  proper  degree  of  care  and  caution 
in  the  construction  and  maintenance  of  this  header,  and  we  pass  to  a 
review  of  the  other  issues  presented. 

In  determining  questions  of  assumed  risks  and  contributory  negli- 
gence, the  trial  justice  seemed  to  have  in  mind  that  calking  the  joint 
might  have  had  something  to  do  with  this  accident,  and  that  plaintiff, 
87N.Y.S.— er 
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in  part,  at  least,  was  basing  her  claim  upon  the  theory  that  the  intes- 
tate, in  that  respect,  had  been  placed  in  a  dangerous  line  of  duty,  which 
led  up  to  his  death.  We  do  not  think  that  plaintiff  asked  or  was  en- 
titled to  succeed  upon  the  theory  that  the  mere  operation  of  calking 
was  dangerous  or  brought  about  the  accident.  It  was  done  with  a 
light  hammer,  chisel  and  lead,  and  had  repeatedly  been  performed  in 
this  brewery  without  any  bad  effect  whatever.  Various  witnesses  said 
that  it  was  not  sufficient  to  produce  any  effect  up(Mi  the  pipes.  We 
think  that  plaintiff's  claim  to  recovery  rests  upon  the  allegation  that 
her  intestate  was  placed  at  work  around  and  upon  a  defective  appli- 
ance, which,  without  any  active  agency  upon  his  part,  caused  his 
death ;  and  the  precise  question  is  whether  the  intestate,  as  matter  of 
law,  can  be  charged  with  the  knowledge  of  the  condition  of  this  joint, 
and  with  assumption  of  any  risks  which  flowed  therefrom.  We  do  not 
think  that  he  can.  While  he  had  been  in  defendant's  employ  for  sev- 
eral years,  a  large  part  of  this  period  had  been  passed  at  the  other 
breweries.  While  he  was  at  work  at  the  one  in  question,  it  had  for 
the  most  part  been  in  another  building.  It  is  true  that  during  some 
of  the  time  he  had  been  engaged  as  an  engineer  or  assistant,  having 
to  do  with  watching  and  running  the  engines.  But  this  was  in  another 
building.  He  had  never  but  once  before  the  occasion  in  question 
been  at  work  in  this  room  in  the  line  of  duty  which  called  him  there 
when  he  was  killed.  Save  this  one  prior  occasion  when  he  was  en- 
gaged in  calking  the  header,  he  had  had  nothing  to  do  with  its  erection, 
construction,  or  maintenance.  There  is  nothing  to  show  that  he  knew 
the  condition  of  the  joint  in  question,  and  of  the  frequent  leakage  of 
steam- and  water.  Much  less  is  there  any  evidence  from  which  the 
court  could  say,  as  matter  of  law,  that  he  not  only  knew  the  history 
of  the  header,  but  was  so  acquainted  with  its  mechanical  conditions 
and  properties  that  he  assumed  all  of  the  risks  which  resulted  from  its 
condition.  In  reference  to  the  question  of  contributory  negligence, 
while  there  was  no  direct  evidence  to  show  just  what  intestate  and  his 
co-employi  were  doing  at  the  time  the  pipe  parted,  we  still  think  there 
was  sufficient  testimony  to  enable  a  jury  to  say  that  the  deceased  was 
free  from  any  negligent  act  which  contributed  to  or  brought  about 
his  accident  and  the  resulting  death.  As  already  stated,  he  was  found 
several  feet  from  the  bursted  header,  and  very  possibly,  as  suggested, 
he  was  not  actually  at  work,  calking  the  joint,  when  the  explosion 
took  place.  It  is  undisputed,  however,  that  he  went  to  the  room  where 
he  was  found  dead  for  the  purpose  of  obeying  and  carrying  out  in- 
structions which  were  given  to  him  by  a  superior.  He  was  told  to 
go  and  do  this  work.  He  had  been  there  once  before  for  a  similar 
purpose.  A  short  time  afterwards  he  was  found  in  the  room,  and  it 
is  not  claimed  that  he  was  there  otherwise  than  in  pursuance  of  the 
instructions  which  were  given  him.  It  is  urged,  however,  that  he  or 
his  co-employ6  may  have  done  something  which  caused  this  explo- 
sion ;  but,  after  considering  all  that  is  said  in  behalf  of  defendant  upon 
this  subject,  and  even  proceeding  further  into  the  realm  of  conjecture, 
we  are  unable  to  understand  how  either  the  intestate  or  his  fellow 
workman  could  have  caused  the  accident.  The  fellow  workman  was 
sent  there  to  work  upon  a  boiler  .which  under  existing  conditions  had 
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no  possible  relation  to,  and  could  have  had  no  possible  effect  upon, 
the  header.  The  work  which  intestate  was  ordered  to  perform  was 
not  sufficient  to  drive  the  header  apart.  Ordinary  experience,  as  well 
as  direct  testimony,  indicates  that  the  onlv  way  in  which  these  parts 
could  have  been  forced  asunder  was  by  the  internal  pressure  of  the 
steam,  and  that  was  not  within  the  control  of  either  of  these  work- 
men. The  evidence  woul^  have  amply  justified  the  jury  in  finding 
that  neither  the  intestate  or  his  co-employe  negligently  did  any  act  to 
bring  about  the  catastrophe. 

It  is  finally  contended  that  intestate  was  employed  by  defendant  for 
another  purpose  than  calking  pipes ;  that  he  was  not  called  upon  or 
authorized  to  go  where  he  did,  but  was  a  mere  volunteer,  for  whose 
nusfortunes,  under  the  circumstances,  the  defendant  is  not  responsible. 
In  opposition  to  this  contention,  the  evidence  shows  that  various  em- 
ployes were  called  upon  to  calk  this  header  when  it  leaked,  that  in- 
testate had  been  sent  to  do  it  once  before,  and  that  upon  this  occasion 
instructions  were  given  to  him  to  again  j>erform  this  work  by  defend- 
ant's chief  engineer  or  superintendent,  who  aiq)ears  to  have  been  fully 
empowered  to  give  such  orders.  Under  the  circumstances,  we  think 
that  defendant,  through  its  representative,  having  sent  the  intestate  to 
do  this  work,  cannot  successfully  claim  that  it  was  free  from  any  obli- 
gations to  him  as  an  employe  while  he  was  engaged  in  discharging 
his  duty. 

The  case  of  Franck  v.  American  Tartar  Company  (Sup.)  87  N.  Y. 
Supp.  219,  presents  some  features  similar  to  those  existing  in  the  case 
at  bar,  and,  to  the  extent  thereof,  is  an  authority  in  favor  of  the  right 
of  plaintiff  to  recover  herein.  The  judgment  and  order  should  be 
reversed,  and  a  new  trial  granted. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event.  All  concur,  except  STOVER,  J.,  who  dis- 
sents. 


In  re  SHAWMUT  MIN.  oa 

Appeal  of  MILLER. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    May  8,  1904.) 

1.  DiiPosmow—SuBPtBiiA— Notice  to  Pabtibs. 

A  defendant  In  an  action  In  another  8tnte  may  not  have  a  Bubpoena  re- 
quiring him  to  appear  and  give  his  deposition  set  aside  because  notice  was 
not  given  other  defendants. 

2.  WrrWESS— CONFIDKNTTAL  COMMTJNICATIONS   BY   CLIEKT  TO   ATTOBNET. 

An  attorney  may  not  be  compelled  to  testify  who  were  represented  by 
him  In  the  porcbaae  of  certain  mines,  this  involving  the  disclosure  of  con- 
fidential commmilcatlons  made  by  clients  with  references  to  their  purposes 
and  plans,  in  the  fulfillment  of  which  he  was  employed  and  retained  as 
an  attorney;  the  party  desiring  to  elicit  the  evidence  not  having  dealt 
with  the  attorney  as  representing  other  people. 

8.  Evidence— To  be  Used  im  Another  Case. 

A  party  may  not  in  one  case  elicit  evidence  which  Is  not  material  or 
nsefvil  to  him  therein,  merely  for  use  in  another  case, 
WUUamB  and  Stover,  JJ.,  dlssentlBg. 
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Appeal  from  Special  Term,  Erie  County. 

Petition  of  the  Shawmut  Mining  Company  to  obtain  the  testimony 
of  George  C.  Miller  as  a  witness  in  an  action  pending  in  the  court  oi 
common  pleas  of  Jefferson  county.  Pa.  From  certain  orders  said 
company  and  Miller  appeal.     Reversed  in  part. 

This  le  Bn  appeal  by  the  appellant  Miller  from  an  order  made  at  &  ^teci! 
Term  of  the  Supreme  Court,  and  entered  in  Efie  connty  clerk's  office  Anggst 
10,  1903,  denying  bia  application  to  bare  set  aside  a  subpoena  requiring  ]m 
to  appear  and  answer  upon  the  ground  "that  the  rule  and  notice  to  take  tl« 
depoBition  of  the  said  George  C.  Miller  upon  which  the  said  subpoena  vis 
Issued  bad  been  theretofore  executed,  and  was  no  longer  of  any  force  or 
effect."  There  is  also  an  appeal  by  said  Miller  from  that  portion  of  an  ocd?r 
made  at  a  Special  Term  of  the  Supreme  Court,  dated  September  25, 1903,  di- 
recting him  to  answer  certain  questions  which  were  prc^ounded  upon  tbe 
examination  under  said  subpcBna,  and  a  cross-appeal  by  the  Shawmut  Miuiu 
Company  from  ao  much  of  the  latter  order  as  denies  its  application  to  co>  i 
pel  said  Miller  to  answer  various  other  queetlona  In  obedience  to  tbe  com- 
mands of  the  subpoena  issued  as  aforesaid. 

Argued  before  RfcLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER.  JJ. 

James  McMitchell,  for  Shawmut  Min.  Co. 
George  C.  Miller,  in  pro.  per. 

HISCOCK,  T.  It  will  be  helpful  to  a  better  appreciation  of  the  &• 
cussion  which  follows  if  we  state  at  the  outset  the  conclusions  anivt'i 
at  by  us  upon  the  various  appeals.  We  think  that  the  order  denying 
the  application  of  Mr.  Miller  to  entirely  set  aside  the  subpoena  now 
outstanding  should  be  afhrmed,  but  that  the  last  order,  upon  the  one 
hand  compelling  him  to  answer  certain  questions  disclosing  whom  he 
represented  as  clients  in  certain  transactions,  and  upon  the  other  deny- 
ing the  applicaticMi  of  the  Shawmut  Mining  Company  to  compel  said 
Miller  to  comply  with  the  provisions  of  said  subpoena  so  far  as  > 
answer  any  and  all  questions  which  may  be  propounded  to  him  [youj 
material  to  the  issues  presented  in  such  action,  save  only  such  as  nay 
require  him  [you]  to  disclose  facts  communicated  to  him  [you]  coe- 
fidentiaJly  by  his  [your]  clients,"  etc.,  should  be  reversed. 

The  important  and  interesting  question  upon  these  appeals  is  wheth- 
er the  appellant  Mr.  Miller  can  be  compelled  to  disclose  the  identity  c: 
certain  persons  for  whom,  as  clients,  he  was  retained  to  conduct  anl 
consummate  certain  negotiations  for  the  purchase  of  mining  proper.y. 
and  a  somewhat  detailed  statement  of  facts  will  be  necessary  in  order 
to  present  a  clear  and  intelligent  idea  of  the  exact  nature  of  that  anl 
the  other  questions  involved.  On  September  22,  1899,  the  Shawmc; 
Mining  Company  made  a  contract  with  Reilly  &  Co.,  who  were  oper- 
ating what  was  known  as  the  "Brock  Mines"  in  Pennsylvania,  for  the 
entire  output  of  said  mines.  This  agreement,  as  claimed,  was  ex- 
tended from  time  to  time  to  cover  a  period  down  to  April  i,  1903 
Upon  the  faith  of  this  contract  with  Reilly  &  Co.  the  mining  company, 
as  claimed  by  it,  entered  into  a  subcontract  with  one  Dennison  to  sell 
to  him  the  output  of  said  mines  until  April  i,  1903.  Delivery  of  coi 
was  made  by  Reilly  &  Co.  under  this  contract  until  October  j,  190.' 
when  it  ceased,  and  the  claim  was  made  that  said  Brock  mines  ha: 
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been  sold.  In  October,  1903,  the  Shawmut  Mining  Company  com- 
menced in  Pennsylvania  an  action  against  Reilly  &  Co.  By  its  amend- 
ed bill  filed  in  said  action  the  plaintiff  brought  in  as  defendants,  in 
addition  to  the  members  qf  the  firm  of  Reilly  &  Co.  originally  named, 
the  witness  Miller,  one  Fisk,  who  was  the  purported  purchaser  of  the 
mines,  and  another,  named  Cartwright.  By  this  bill  it  was,  amongst 
other  things,  claimed  that  the  sale  of  the  mining  property  to  Fisk  was 
colorable,  and  made  as  the  result  of  a  conspiracy  amongst  the  defend- 
ants to  defeat  the  rights  of  the  plaintiff,  and  that  the  transfer  was  made 
with  full  knowledge  of  plaintiff's  rights ;  that  said  Fisk  was  merely  a 
"straw  man"  in  the  transaction,  representing  other  parties  who  ac- 
tually furnished  the  money  and  took  the  property,  and  plaintiff  prayed 
specific  performance  of  its  contract  with  Reilly  &  Co.  for  the  output 
of  said  mine,  and  for  such  other  relief  as  might  be  proper.  Various 
defendants  answered,  denying  plaintiff's  claims,  and  especially  that 
there  was  any  conspiracy,  or  coloring,  or  fraud  in  the  purchase  and 
sale  of  the  mines  in  question.  After  the  action  had  been  partly  tried 
in  Pennsylvania,  proceedings  were  taken  for  the  issuance  of  a  sub- 
poena in  this  state  directed  to  the  defendant  Miller,  and  requiring  him 
to  answer  questions  material  to  the  issues  framed.  He  appeared  in 
obedience  to  the  subpoena,  answering  some  and  refusing  to  answer 
others  which  were  put  to  him,  and  the  proceedings  were  returned  to 
the  Pennsylvania  court.  Thereafter,  as  it  is  claimed,  without  further 
notice,  there  was  issued  a  second  subpoena,  which  is  the  one  involved, 
and  giving  rise  to  all  of  the  questions  now  before  us. 

The  appeal  by  Mr.  Miller  from  the  order  denying  his  motion  to  va- 
cate this  last  subpoena  involves  the  contention  upon  his  part  that  the 
proceedings  for  his  examination  were  complete  upon  the  return  of  the 
evidence  and  proceedings  taken  and  had  under  the  first  subpoena,  and 
that  it  was  irregular  to  issue  a  second  one  without  notice  to  the  va- 
rious defendants.  If,  in  fact,  this  last  subpoena  has  been  issued  with- 
out proper  and  requisite  notice  to  those  who  were  entitled  thereto, 
such  objection  may  properly  be  raised  in  the  Pennsylvania  courts 
either. upon  motion  to  suppress  any  evidence  taken  or  by  objection  to 
its  reception  upon  the  trial.  We  do  not  feel  inclined,  upon  the  appli- 
cation of  Mr.  Miller  to  protect  any  alleged  rights  of  other  defendants 
who  may  be  trusted  to  take  care  of  themselves  at  the  proper  time,  and 
our  decision  affirming  the  order  denying  his  application  is  not  intended 
in  any  manner  to  prejudice  any  proceeding  which  it  may  be  deter- 
mined to  hereafter  take  in  respect  to  the  matters  involved. 

Proceeding  upon  this  theory  that  the  sale  by  Reilly  &  Co.  of  the 
Brock  mines  was  colorable  and  fraudulent,  and  for  the  purpose  of  de- 
feating enforcement  by  petitioner  of  their  contract  to  deHver  the  coal 
therefrom,  and  that  the  purported  purchaser,  Fisk,  simply  represented 
other  people,  petitioner  asserts  its  desire  and  right  to  ascertain  what 
other  people  were  actually  interested  in  said  purchase,  and  its  exami- 
nation of  Mr.  Miller  largely  proceeded  upon  the  lines  of  attemj^ing 
to  obtain  this  information.  In  this  way  it  led  up  to  the  questions 
which  he  refused  to  answer  upon  the  ground  that  they  involved  the 
betrayal  of  confidential  communications  between  him  and  clients,  and 
the  propriety  of  which  is  before  us  for  review.    As  throwing  some 
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light  upon  the  solution  of  these  questions,  it  is  to  be  borne  in  mind 
that  the  answers  of  the  various  defendants  emphatically  and  fully  deny 
any  colorable  sale  or  conspiracy  to  defeat  the  rights  of  plaintiff,  and 
Mr.  Miller,  in  the  evidence  which  he  did  give  under  the  subpoena,  fully 
and  unqualifiedly  testifies  without  any  contradiction  appearing  before 
us  upon  this  appeal  that  his  connection  with  the  matters  involved  was 
simply  as  attorney,  and  that  whatever  information  he  derived  in  regard 
to  the  identity  of  the  persons  interested  in  the  purchase  of  the  mine 
was  the  result  of  communications  made  by  them  to  him  as  their  attor- 
ney, and  that  none  of  the  information  sought  by  i^aintifiF  was  em- 
bodied in  communications  made  public  or  in  the  presence  of  third 
persons.  Under  such  circumstances  a  line  of  questions  was  put  to 
him  calling  for  a  disclosure  of  the  persons  whom  he  represented  in 
the  purchase  of  the  Brock  mines ;  also  whether  one  Dennison  had  any 
interest  in  the  Brock  mines  or  in  the  Iroquois  Coal  Company ;  also 
the  names  of  the  interests  for  whom  he  acted  in  the  purchase  of  the 
Brock  mines ;  also  what  interests,  as  attorney,  he  represented  in  the 
transactions  involved ;  also  anything  which  Mr.  Cartwright,  who  was 
one  of  his  clients,  communicated  in  regard  to  Mr.  Dennison's  interest. 
As  stated,  the  witness  declined  to  answer  any  of  these  questions  upon 
the  ground  that  all  of  the  information  covered  thereby  which  he  pos- 
sessed came  to  him  confidentially  in  his  relation  of  attorney.  Upon 
the  motion  resulting  in  the  last  order  appealed  from,  the  court  prac- 
tically condensed  all  of  the  questions  into  the  single  one,  "Who  were 
represented  by  the  said  George  C.  Miller  in  the  month  of  October, 
1902,  in  connection  with  the  purchase  and  sale  of  the  Brock  coal 
mines  ?"  and  to  this  required  an  answer  to  be  made.  Under  all  of  the 
circumstances  of  this  case  we  think  that  the  witness  is  correct  in  his 
contention  that  he  should  not  be  compelled  to  answer  such  question 
and  disclose  the  information  sought  thereby.  Resolved  into  its  con- 
stituent parts,  the  question  would  compel  the  witness  to  state  that  cer- 
tain persons  retained  him  as  attorney,  and  that,  desiring  to  become 
interested  in  the  purchase  or  sale  of  said  mines,  they  communicated  to 
him  that  fact,  and  directed  and  employed  him  to  carry  out  and  accom- 
plish their  purpose.  Is  seems  to  us  clear  that  such  testimony  given 
by  him  would  involve  the  disclosure  of  confidential  ccmuhunications 
niade  by  clients  with  reference  to  their  purposes  and  plans,  and  in  the 
fulfillment  and  prosecution  of  which  he  was  employed  and  retained  as 
an  attorney,  and  that  such  disclosures  would  come  within  the  prohi- 
bition of  the  statute  as  interpreted  by  the  courts. 

The  petitioner  urges  various  reasons  why  the  attorney  should  be 
compelled  to  disclose  the  names  and  identity  of  his  clients  in  this  con- 
nection Which  might  be  applicable  to  other  cases,  but  are  not,  we 
think,  pertinent  to  this  one.  It  is  said  that  the  court  may  always  com- 
pel an  attorney  to  name  and  identify  his  client  in  order  that  it  may  de- 
termine whether  the  relationship  of  attorney  and  client  does  in  fact  ex- 
ist. Here,  however,  there  is  no  necessity  for  any  such  inquiry  for  the 
very  questions  asked  state  and  assume  that  the  witness  did  represent 
certain  people  as  clients.  The  inquiry  is  squarely  and  exclusively  based 
upon  this  very  assumption  that  he  was,  as  an  attorney,  representing 
certain  people  in  a  certain  transactioiL    Our  attention  is  also  called  to 
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various  cases,  of  which  People  v.  Petersen,  60  App.  Div.  118,  69  N.  Y. 
Supp.  941;  Martin  v.  Piatt,  51  Hun,  429,  4  N.  Y.  Supp.  359,  and 
Hampton  v.  Boylan,  46  Hun,  151,  are  illustrations,  holding  that  an  at- 
torney may  be  compelled  to  testify  to  his  representation  of  some  per- 
son as  an  attorney.    Those  cases,  however,  are  all  based  and  decided 
upon  the  principle,  in  one  form  or  another,  that  the  client  retained  his 
attorney,  and  authorized  him  to  do  certain  public  acts  or  deal  with 
third  parties ;  that  the  communications  were  made  for  the  purpose  of 
enabling  the  attorney  to  perform  acts  which  involved  the  rights  of 
.  third  parties,  who  acted  upon  the  faith  of  his  attorneyship;  and  that 
under  such  circumstances  it  was  entirely  proper  that  the  fact  of  the 
attorneyship  should  be  established.    That,  however,  is  not  at  all  this 
case.     Plaintiff  has  not  dealt  with  the  witness  upon  any  such  theory 
that  he  represented  other  people  as  now  compels  or  justifies  a  dis- 
closure of  those  persons.     For  the  purpose  of  establishing  its  claims 
in  a  litigation  which  is  hostile  both  to  the  witness  and  his  clients  it  is 
desirous  of  establishing  that  certain  persons  were  interested  in  a  cer- 
tain transaction  so  that  they  may  be  ipade  liable  as  parties  in  respect 
thereto,  and  in  the  hope  of  establishing  this  liability  it  seeks  to  make 
the  witness  testify  that  he  did  represent  them  in  respect  to  that  trans- 
action.   Plaintiff  wishes  to  prove  simply  the  fact  that  they  were  con- 
nected with  the  purchase  or  sale  of  these  mines.    That  is  one  of  the 
issues  which  is  in  litigation.    If  they  can  compel  the  witness  to  state, 
as  directed  by  the  order  appealed  from,  that  he  represented  certain 
persons  in  the  purchase  or  sale  of  these  mines,  they  have  made  prog- 
ress in  establishing  by  such  evidence  their  version  of  the  litigation. 
As  already  suggested,  such  testimony  by  the  witness  would  compel 
him  to  disclose  not  only  that  he  was  attorney  for  certain  people, 
but  that,  as  the  result  of  communications  made  to  him  in  the  course 
of  such  employment  as  such  attorney,  he  knew  that  they  were  inter- 
ested in  certain  transactions.    We  feel  sure  that  under  such  conditions 
no  case  has  ever  yet  gone  to  the  leneth  of  compelling  an  attorney,  at 
the  instance  of  a  hostile  litigant,  to  disclose  not  only  his  retainer,  but 
the  nature  of  the  transactions  to  which  it  related,  when  such  informa- 
tion could  be  made  the  basis  of  a  suit  against  his  client.    Upon  the 
other  hand,  we  believe  that  a  refusal  to  compel  such  disclosures  is  sus- 
tained by  the  principles  laid  down  in  Carnes  v.  Piatt,  36  N.  Y.  Super. 
Ct.  361,  362,afEnned  59  N.  Y.  405 ;  Williams  v.  Fitch,  18  N.  Y.  546, 
•  551 ;  Chirac  v.  Reinicker,  11  Wheat.  280,  6  L.  Ed.  474. 

There  are  other  reasons  which  influence  us  to  thus  deny  the  right 
of  petitioner  to  the  information  which  it  seeks  upon  this  application. 
As  already  stated,  this  action  was  brought  to  compel  specific  perform- 
ance by  Reilly  &  Co.  of  a  contract  to  deliver  coal.  The  time  within 
which  said  contract  was  to  run  has  elapsed,  and,  so  far  as  we  can  see, 
plaintiff's  only  relief  in  this  action  can  be  an  incidental  one  for  dam- 
ages. Even  if  we  should  assume  that  the  answers  of  the  witness 
would  disclose  the  names  of  parties  who  were  interested  in  the  pur- 
chase of  the  Brock  mines,  and  that  thev  were  parties  to  a  conspiracy 
t>y  such  purchase  to  defeat  performance  by  Reilly  &  Co.  of  their  con- 
tract with  the  plaintiff,  we  are  unable  to  see  how  those  facts  could  be 
material  or  useful  to  plaintiff  in  this  action.    It  Would  hardly  seem 
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that  plaintiff  so  regards  them.  It  does  appear  that  Dennison  &  Co. 
have  brought  an  action  for  damages  against  plaintiff  because  of  its 
failure  to  deliver  coal  which  it  was  to  have  obtained  from  the  mines 
under  its  contract  with  the  Reilly  people,  and  that  action  is  apparently 
now  pending.  In  the  brief  of  the  learned  counsel  for  the  mining  com- 
pany, we  find  the  following : 

"This  latter  breach  [by  Reilly  A  Co.  of  their  contract  which  resalted  In  the 
failore  of  plaintiff  to  deliver  the  coal  to  Dennison  &  Co.]  was  brought  about 
by  the  purchase  of  said  mine*  by  Fisk  during  the  term  of  said  contract,  and 
this  purchase  the  Shawmut  Mining  Company  alleges  was  fraudulent,  and 
made  in  pursuance  of  a  willful  and  malicious  conspiracy.  *  *  *  It  is,  of 
course,  elementary  that.  If  C.  6.  Dennison  ft  Son  were  parties  to  this  alleged 
fraudulent  purchase,  they  cannot  recover  against  the  Shawmut  Mining  Com- 
pany damages  for  a  breach  of  contract  which  they  themselves  necessitated 
by  precluding  the  possibility  of  its  'i>erformance." 

And  again : 

"He  [the  witness  Miller]  admits  that  Dennison  was  a  client  of  lila,  but  de- 
clines to  state  whether  said  Dennison  had  any  interest,  directly  or  indirectly. 
In  the  purchase  of  the  mine,  on  the  ground  of  bis  professional  privUege." 

One  of  the  questions  addressed  to  the  witness  under  the  subpoena 
specifically  asked  whether  the  latter  represented  Dennison  in  the  pur- 
chase of  the  mine.  We  think  all  of  these  things  make  it  reasonably 
plain  that  plaintiff  is  seeking  information  ostensibly  in  its  suit  against 
Reilly  which  is  really  to  be  used  for  purposes  of  defense  in  the  suit 
brought  by  Dennison  against  it.  If  we  are  correct  in  this,  no  ex- 
tended discussion  is  necessary  to  demonstrate  that  such  purpose  can- 
not legitimately  or  regularly  be  made  the  basis  of  the  examination  now 
being  sought.  Other  avenues  are  open  to  petitioner  through  which 
it  may  seek  the  information  upon  which  to  base  its  defense  if  it  has  in 
fact  been  made  the  victim  of  a  conspiracy  or  unlawful  practice.  As 
hereinbefore  stated,  we  think  it  was  improper  for  the  court  to  refuse 
to  plaintiff  the  general  right  under  the  subpoena  to  ask  the  witness 
Miller  any  questions  which  might  be  propounded  material  to  the  issues 
presented  in  the  action,  and  which  did  not  require  him  to  disclose  any 
confidential  communications.  It  may  be  that  the  only  questions  which 
petitioner  would  desire  to  ask  will  be  upon  the  line  of  those  which  we 
have  decided  to  be  improper. ,  We  have  so  far  made  known  our  views 
upon  these  that  the  parties  will  doubtless  be  helped  in  determining 
what  may  or  may  not  be  asked  and  answered.  We  do  not,  however, 
think  that,  in  advance,  the  petitioner  should  be  deprived  of  the  right 
to  ask  questions  upon  the  assumption  that  they  will  be  of  such  a  nature 
as  to  excuse  answers  thereto. 

In  accordance  with  these  views,  the  order  of  August  ID,  1903,  should 
be  affirmed,  with  $10  costs  and  disbursements,  and  the  order  dated 
September  25,  1903,  should  be  reversed,  without  costs  to  either  party 
as  against  the  other.  All  concur,  except  WILLIAMS  and  STOVER, 
JJ.,  who  dissent  from  reversal  of  so  much  of  order  dated  September 
25,  1903,  as  is  appealed  from  by  the  appellant  Miller. 
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HOGCE  ▼.  SIMONSON  et  al. 
(Supreme  Court,  Appellate  Division,  Foarth  Department    May  8,  1904.) 

1.  Agents— AtTTHOBiTY—EmcNT. 

An  agent  whose  only  authority  was  to  purchase  and  pay  for  potatoes, 
and  ship  them  to  his  principal,  cannot  bind  his  principal  by  a  contract 
for  the  sale  of  potatoes. 

2.  Saub— RATincATtoN— IlssKirriALS. 

In  order  to  constitute  a  ratification  by  a  principal  of  unauthorized  acts 
of  an  agent,  the  principal  must  have  full  knowledge  of  the  original  trans- 
action, and,  with  such  knowledge,  must  either  agree  to  accept  the  fruits 
thereof,  or  by  some  act  estop  himself  from  asserting  tlie  Invalidity  of  the 
original  acta. 

8.  Sake— EviDXNCB— SxTiTiciEifCT. 

The  fact  that  after  the  unauthorized  act  of  an  agent,  employed  to  buy 
potatoes,  in  selling  potatoes  to  plaintiff,  plalntlfT  told  the  principals  tliat 
he  bad  bought  the  potatoes,  and  that  they  bad  not  tamed  out  as  repre- 
sented, and  that  the  principals  Inquired  how  the  sale  was  made,  and,  on 
receiving  a  partial  explanation,  stated  that  if  everything  was  all  right 
they  would  settle,  and  the  fact  that  tbe  principals  received  the  balance 
of  the  agent's  account — the  check  received  by  the  agent  from  plaintiff' 
baving  been  deposited  on  that  account — were  Insufficient  to  show  a  rati- 
fication of  the  agent's  unauthorized  act  in  selling  and  warranting  the 
potatoes. 

4.  Sai.es— Wabbanty—Bbeach— Waives. 

There  can  be  no  recovery  after  a  breach  of  warranty  as  to  the  quality 
of  potatoes  sold,  where  the  buyer,  at  the  time  be  received  them,  knew 
that  they  were  not  of  the  quality  agreed  upon,  and  then  accepted  tbem 
under  a  new  agreement  to  pay  a  less  price. 

Williams,  J.,  dissenting. 

Appeal  from  Trial  Term,  Steuben  County. 

Action  by  Patrick  J.  Hogue  against  Morris  W.  Simonson  and 
others.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendants  appeal.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING.  WILLIAMS, 
HISCOCK,  and  STOVER,  J  J. 

M.  A.  Leary,  for  appellants. 
Monroe  Wheeler,  for  respondent. 

STOVER,  J.  This  action  was  brought  to  recover  for  a  breach 
of  warranty  upon  the  sale  of  a  quantity  of  potatoes;  the  warranty 
being  that  "the  same  were  fancy  and  uniform  round  stock  and,  with 
few  exceptions,  free  from  small,  very  large  or  long  potatoes,  and 
not  grub  eaten,  and  of  lirst-class  quality  and  condition."  Upon  the 
trial  the  sale  was  sought  to  be  established  through  one  Smith,  as  the 
a^ent  of  the  defendants.  The  evidence  shows  that  Smith  was  the 
agent  of  the  defendants,  authorized  only  to  purchase  potatoes  from 
the  farmers  in  the  vicinity  of  his  residence  (Addison,  N.  Y.),  and  to 
ship  the  same  to  the  defendants  at  Newark,  N.  J.  The  defendants 
furnished  Smith  with  $500,  which  sum  Smith  deposited  in  a  bank 
at  Addison  to  the  account  of  the  defendants;  Smith  making  sight 
drafts,  with  bill  of  lading,  when  a  car  was  shipped,  and  having  a 
power  of  attorney  to  check  against  the  deposit  to  buy  goods  for 
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defendants.  The  plaintifiF  testified  that  he  first  saw  one  Wheeler,  and 
had  a  conversation  with  him  with  reference  to  purchasing  potatocj, 
and  agreed  at  that  time  to  give  him  40  cents  per  bushel  for  a  car 
load  of  potatoes  such  as  were  shown — ^being  smooth,  round,  and 
good-size  potatoes — ^and  then  paid  Wheeler  ten  dollars  on  accotmt. 
It  does  not  appear  that  Wheeler  had  any  authority  from  the  defend- 
ants, or  that  he  was  in  any  way  connected  with  them ;  the  statement 
being  made  somewhere  in  the  evidence  that  he  had  some  relations 
with  Smith.  Subsequent  to  the  conversation  with  Wheeler,  the 
plaintiff  saw  Smith,  and  Smith  informed  him  that  they  could  not 
load  the  potatoes  at  the  point  first  suggested,  but  could  get  them 
at  another ;  that  he  then  saw  the  sample  potatoes  that  Wheeler  had 
agreed  to  give ;  and  that  Smith  had  agreed  to  ship  the  car  load  from 
Canisteo.  When  the  potatoes  arrived  from  Canisteo,  they  were  ex- 
amined by  the  plaintiff  and  Smith,  and  the  plaintiff  found  fault,  and 
said  that  the  potatoes  were  of  inferior  quality,  and  then  told  Smith 
they  were  not  the  potatoes  he  had  bought;  that  he  did  not  want 
them,  and  could  not  use  them.  Smith  then  said  he  was  a  little  dis- 
appointed himself.  Plaintiff  then  suggested,  "Can't  you  send  them 
down  to  your  people,  Simonson  &  Co."  (the  defendants),  and  Smith 
said,  "No;  they  are  full  down  there."  After  some  further  discus- 
sion, in  which  it  is  stated  that  Smith  said  that  the  potatoes  were 
better  in  the  bottom  of  the  car  than  they  were  on  top,  the  plaintiff 
agreed  to  take  the  potatoes  at  38^  cents  per  bushel ;  Smith  saying, 
"They  are  on  my  hands  here."  Subsequently  the  plaintiff  went  to 
the  defendants'  place  of  business,  and  saw  the  defendant  Horton, 
and  told  him  that  he  had  bought  a  load  of  potatoes  from  Smith  that 
did  not  turn  out  as  he  represented  them.  Horton  expressed  some 
disappointment,  saying  that  they  had  had  trouble  with  Smith,  and  he 
was  sorry  they  had  not  known  before  about  the  transaction;  that 
he  would  like  to  investigate,  and,  if  it  was  all  right,  he  would  settle. 
The  evidence  fairly  shows  that,  up  to  the  time  that  the  plaintiff 
called  upon  Horton,  the  defendants  had  no  knowledge  of  the  trans- 
action, either  directly  or  indirectly,  and  that  at  that  time  Horton 
requested  the  plaintiff  to  send  him  whatever  papers  he  had ;  stating 
that,  if  everything  was  all  right,  they  would  settle.  There  was  sub- 
sequent correspondence,  and,  a  year  after,  this  action  was  com- 
menced; the  defendants  not  having  settled;  and  having  refused  to 
settle,  the  demand.  The  check  received  by  Smith  from  the  plaintiff 
was  deposited  in  the  account  of  the  defendants,  but  of  this  they  had 
no  knowledge  until  after  their  attention  had  been  called  to  it  by  the 
plaintiff,  and  it  does  not  appear  where  the  money  came  from  that 
purchased  the  potatoes;  Smith  having  charge  of  the  account,  de- 
positing and  drawing  against  it.  Smith  died  before  the  trial  of  this 
action.     Wheeler  was  not  produced  as  a  witness. 

It  is  quite  clear  from  the  evidence  that,  so  far  as  the  right  of  the 
plaintiff  to  recover  is  based  upon  the  original  authority  of  Smith 
to  act  for  the  defendants,  it  must  fail,  as  it  is  practically  undisputed 
that  the  only  authority  he  had  was  to  purchase  and  pay  for  potatoes, 
and  ship  them  to  the  defendants.  But  the  plaintiff  seeks  to  make  a 
case  by  showing  a  subsequent  ratification  of  the  agreement  with 
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Smith  by  the  defendants.  We  think  he  has  failed  in  this.  In  order 
to  have  ratified  the  act  of  Smith,  the  defendants  must  have  had  full 
knowledge  of  the  original  transaction,  and,  with  such  knowledge, 
have  either  agreed  to  accept  the  fruits  of  the  agreement,  or  by  some 
act  have  estopped  themselves  from  asserting  the  invalidity  of  the 
original  act.  The  rule  was  originally  laid  down  in  Seymour  v.  Wyck- 
off,  10  N.  Y.  213,  namely: 

"That  the  ratification  of  an  act  by  an  agent  previoualy  unauthorized  most, 
In  order  to  bind  the  principal,  be  with  full  knowledge  of  all  the  material  facts. 
If  the  material  facts  be  either  suppressed  or  unknown,  the  ratification  Is 
treated  as  invalid,  because  founded  in  mistake  or  fraud." 

•  This  rule  has  been  followed  in  many  cases.     In  Trustees  v.  Bow- 
man, 136  N.  Y.  526,  32  N.  E.  988,  this  language  is  used : 

"But  before  a  principal  can  be  held  to  hare  ratified  the  unauthorized  act  of 
an  assumed  agent,  he  must  hare  full  knowledge  of  the  facts,  so  that  it  can 
be  said  that  be  intended  to  ratify  the  act  If  his  knowledge  is  partial  or  im- 
perfect, be  will  not  be  held  to  tiave  ratified  the  unauthorized  act,  and  the  proof 
of  adequate  knowledge  of  the  facts  should  t>e  reasonably  clear  and  certain." 

We  cannot  find  in  the  evidence  in  this  case  such  reasonable  and 
certain  evidence  either  that  the  defendants  knew  of  the  transaction 
as  it  originally  stood,  or  that  they  by  any  act  led  the  plaintiff  to 
believe  that  they  assented  to,  or  considered  themselves  bound  by, 
the  unauthorized  act  of  Smith.  The  statement  of  the  plaintiff  was 
that  he  stated  he  had  bought  a  car  load  of  potatoes  of  Smith,  and 
that  they  had  not  turned  out  as  he  had  represented.  The  defend- 
ants, knowing  that  Smith  was  their  agent  for  certain  purposes,  in- 
quired how  the  sale  was  made;  and,  instead  of  telling  the  whole 
transaction,  the  plaintiff  said  that  the  bill  of  sale  was  made  upon 
one  of  their  bill  heads.  It  is  quite  likely  that  the  defendants  may 
at  that  time  have  thought  that  they  had  been  compromised  by  Smith 
in  some  way, .but,  whatever  their  reflections  may  have  been,  their 
statement  was  that  they  would  investigate,  and,  if  they  found  that 
everything  was  all  right,  they  would  settle.  Upon  investigation  they 
were  not  satisfied  that  it  was  all  right,  they  did  not  settle,  and  this 
suit  was  brought. 

The  only  other  act  relied  upon  by  the  plaintiff  is  that  defendants 
received  the  balance  of  the  account  deposited  in  the  bank  at  Addison. 
But  this  was  undoubtedly  their  account,  and  they  were  entitled  to 
whatever  balance  there  was.  If  Smith  had  used  their  money  in 
speculating  on  his  own  account,  and  had  paid  for  a  load  of  potatoes 
with  their  money,  and  then  replaced  such  portion  as  he  had  taken, 
by  a  sale  of  the  potatoes,  all  without  the  knowledge  of  the  defend- 
ants, certainly  no  ratification  of  that  act  could  be  claimed  because 
the  defendants  received  some  time  afterwards  the  balance  of  the 
account,  which  concededly  was  theirs.  Smith,  for  all  that  appears 
in  the  case,  may  have  used  their  money  to  pay  for  the  potatoes,  and 
replaced  it  when  the  sale  was  consummated.  There  is  no  evidence 
tending  to  show  in  any  way  that  the  defendants  had  any  knowledge 
of  the  deposit,  or  that  they  received  the  avails. 

So  far  as  the  original  warranty  sued  upon  is  concerned,  the  evi- 
dence does  not  justify  a  finding  of  a  breach  of  that  warranty,  as  the 
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evidence  shows  that,  at  the  time  the  potatoes  were  received,  the 
plaintiff  himself  knew  that  they  were  not  of  the  quality  agreed  npon, 
and  then  accepted  them,  making  a  new  arrangement  as  to  the  price. 
But  as  the  case  seems  to  have  been  tried,  without  objection,  upon  2 
warranty  different  from  that  set  forth  in  the  complaint,  we  should 
for  that  reason  not  disturb  this  judgment. 

The  trial  court  was  asked  to  charge  "that  there  is  no  evidence 
sufficient  to  base  a  finding  upon  that  the  defendants  received  any 
of  the  avails  of  this  car  load  of  potatoes,  but  the  evidence  is  un<fis- 
puted  that  they  did  not" ;  also  that  there  is  no  evidence  in  this  case 
sufficient  to  justify  a  verdict  that  Smith  had  any  authority  to  sell 
these  potatoes  to  the  plaintiff  at  the  time  he  sold  them.  Both  of 
these  requests  were  declined,  and  an  exception  taken.  We  think  that 
the  evidence  was  altogether  insufficient  to  establish  the  agency  of 
subsequent  ratification.  The  motion  for  a  new  trial  should  have  been 
granted. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  appellants  to  abide  the  event.  All  concur,  except  WILLIAMS,  J, 
who  dissents. 


STEPHENS  V.  SIMPSON  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    May  9,  1901) 

1.  PAWNBBomBS— Loans— PI.SDOID   GHATTELa— Sale— Dsficibhcixs— SusFirs 
— Set-Off. 

Laws  188S,  p.  60S,  a  339,  regulating  pawnbrokers,  requires  them  to  keep 
a  tKMk  in  which  each  loan  made  shall  be  entered,  with  the  description  of 
the  goods  pawned,  tog^ethw  with  the  name  and  residence  of  the  pers(Si 
pawning  them;  and  section  10,  p.  600,  declares  that  any  snrplns  moaej 
arising  from  any  sale  of  such  goods  for  nonpayment  of  the  loan,  after 
deducting  the  loan  and  interest,  shall  be  paid  to  the  person  entitled  to 
redeem  the  pledge.  Held,  that  where  several  loans  were  made  to  the  nme 
person  on  dUIerent  pawned  chattels  at  dUferent  times,  none  of  which  vere 
ever  redeemed,  a  surplus  arising  on  the  sale  of  the  chattels  pawned  to 
secure  one  of  the  loans  could  not  be  set  ofC  against  a  deficiency  arising  on 
sales  of  the  pledges  for  the  other  loans. 

Submission  of  controversy  on  an  agreed  statement  of  facts  between 
Arline  E.  Stephens,  as  executrix,  etc.,  and  Howard  N.  Simpson  and 
another,  as  executors,  etc.    Judgment  for  plaintiff. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Hector  M.  Hitchings,  for  plaintiff. 
Leslie  R.  Palmer,  for  defendants. 

McLaughlin,  J.  This  case  comes  before  the  court  upon  an 
agreed  statement  of  facts.  Section  1279,  Code  Civ.  Proc.  The  (Jain- 
tilf's  testator,  George  W.  Stephens,  at  five  different  times,  commen- 
cing on  the  8th  of  June,  igoo,  and  ending  on  the  30th  of  November, 
1901,  pawned  with  the  defendants,  duly  licensed  pawnbrokers  doing 
business  in  the  city  of  New  York,  five  pieces  of  jewelry,  for  which 
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five  pawn  tickets  were  issued,  numbered,  respectively,  3,63a,  18,190, 
33.595f  35>3i6,  and  37,369.  Stephens  failed  to  redeem  any  of  the  ar- 
ticles, and,  upon  sales  had,  after  deducting  the  amount  loaned,  to- 
gether with  the  interest  thereon  and  expenses  of  the  sale,  deficiencies 
were  realized  of  $1,033  o^^  property  covered  by  ticket  No.  3,632,  $1.70 
on  No.  18,190,  $414  on  No.  35,316,  and  $10.40  on  No.  37,369,  but  on 
No.  33,595  a  surplus  was  realized  of  $434.40;  and  the  question  pre- 
sented by  the  submission  is  whether  the  plaintiff  is  entitled  to  this 
surplus,  or  whether  the  defendants  can  oflFset  the  same  against  the  de- 
ficiencies. The  five  loans  were  made  at  different  times,  on  different 
property,  fell  due  at  different  times,  and  each,  therefore,  was  inde- 
pendent of,  and  had  no  connection  with,  the  other.  The  loans  were 
made  by  the  defendants  on  personal  security,  and  not  upon  the  per- 
sonal credit  of  the  plaintiff's  testator.  There  was  no  agreement  upon 
his  j>art,  either  express  or  implied,  that  he  would  repay  the  amount 
loaned,  and  an  action  could  not  have  been  maintained  against  him 
to  recover  such  sums,  or  any  part  thereof.  On  the  contrary,  when 
the  transactions  are  considered  in  connection  with  the  statute  under 
which  the  defendants  did  business  (chapter  339,  p.  508,  Laws  1883), 
it  seems  to  me  clear  the  agreement  between  the  parties  was  that,  in 
case  the  amount  loaned  was  not  repaid,  the  defendants  would  look 
to  the  property  pledged,  and  not  to  Stephens.  This  statute  requires, 
among  other  things,  that  a  book  shall  be  kept  in  which  shall  be  en- 
tered each  loan  made,  and  a  description  of  the  goods  pawned,  to- 
gether with  the  name  and  residence  of  the  person  pawning  them  (sec- 
tion 4);  that  a  ticket  shall  be  delivered  to  the  person  pawning  any 
article,  which  shall  contain  substantially  the  entry  made  in  such  book 
(section  5);  that  articles  pawned  shaU  not  be  sold  until  they  have 
remained  at  least  one  year  in  the  possession  of  the  pawnbroker  (sec- 
tion 8);  and  upon  a  sale  "the  surplus  money,  if  any,  arising  from 
any  such  sale,  after  deducting  the  amount  of  the  loan,  the  interest 
then  due  on  the  same  and  the  expenses  of  the  advertisement  and 
sale,  shall  be  paid  over  by  the  pawnbroker  to  the  person  who  would 
be  entitled  to  redeem  the  pledge  in  case  no  such  sale  took  place" 
(section  10).  The  words,  "the  surplus  money,  if  any,  arising  from 
any  such  sale,"  are  not  only  significant,  but  decisive,  inasmuch  as  the 
contingency  of  a  deficiency  is  nowhere  provided  for  in  the  statute, 
nor  any  provision  made  for  its  payment.  The  statute  confers  a  spe- 
cial privilege  upon  a  pawnbroker,  by  permitting  him  to  charge  a  very 
high  rate  of  interest;  and  obviously  for  the  reason  that  the  money 
he  advances  is  upon  property  pledged,  and  not  upon  the  credit  of 
the  pledgor.  The  loan,  therefore,  bjeing  upon  the  property,  in  case 
of  nonpayment  he  must  look  to  that. 

The  construction  thus  placed  upon  the  statute  and  the  transactions 
of  the  parties  is  supported  by  Dopree  v.  Norcliffe,  23  Law  Times 
Rep.  N.  S.  552.  In  that  case  the  court  had  under  consideration  a 
statute  (39  &  40  Geo.  IH,  c.  99)  much  like  our  own,  and  the  facts  there 
were  quite  similar  to  those  in  the  present  case.  There  the  plaintiff 
at  different  times  pawned  three  different  articles,  and  upon  the  sale 
of  one  of  them  there  was  a  surplus,  and  upon  the  sale  of  the  other  two 
there  was  a  deficiency.    The  court  held  that  the  right  of  set-off  did 
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not  exist,  that  the  plaintiff  was  entitled  to  the  surplus,  and  that  de 
same  could  not  be  diminished  in  any  way  by  the  deficiency. 

The  plaintiff,  under  the  submission,  is  entitled  to  a  judgment  agaiis 
the  defendants  for  $434.40,  besides  costs.   All  concur. 


ENGBL  v.  UNTON  SQUARE  BANK, 

(Supreme  Court,  Appellate  Division,  First  Department    May  9,  IdM.) 

L  Banebuptot  — Imbubarce  Poucns  —  absionkkiit  —  FBAtroinxKT  Fma- 

XNCE— JtlDOMENTB — Ck>NOI.T78IVSRI88. 

Where  a  trustee  in  baitkruptcy  brought  suit  against  defendant  to  deter- 
mine the  ownership  of  certain  policies  of  insurance,  which  had  been  a^g»- 
ed  to  It  by  the  bankrupt  after  loss,  claiming  tliat  the  policies  bad  bea 
assigned  in  violation  of  Bankr.  Act  July  1,  1898,  c  641.  S  60,  30  Stat  562 
[U.  S.  Comp.  St  1901,  p.  3445],  prohibiting  fraudulent  preferences,  a  jnd; 
ment  In  favor  of  defendant  was  a  bar  to  a  subsequent  action  by  ttie  tns- 
tee  to  recover  the  fund,  or  a  part  thereof,  on  the  same  ground. 

2.  Same— DisicisBAL  of  Coiiplaini>— FAHitrai  or  Pboof— Merits. 

The  fact  that  the  judgment  in  the  first  case  was  entered  on  a  dlamlKil 
of  the  complaint  for  failure  of  proof,  and  was  not  on  the  merits,  did  not 
prevent  the  Judgment  from  operating  as  an  adjudication  of  the  ownerstip 
of  the  fund,  which  was  then  in  court  and  was  represented  by  the  poUcte 
assigned  to  defendant 

&  Sake— FBATTDT7I.BNT  Pbeference. 

In  order  to  establish  a  fraudulent  preference  prohibited  by  Bankr.  Mi 
July  1,  1898,  c.  541,  |  60,  subd.  "a,"  30  Stat  662  [U.  8.  Comp.  St  1901,  t 
3445],  It  must  be  shown  that  the  preferred  creditor  actually  received  w  » 
result  of  the  transfer  a  greater  percentage  on  his  debt  than  that  payablr 
to  the  other  creditors. 

4.  Same. 

Where,  at  the  time  defendant  bank  took  an  assignment  of  certain  poli- 
cies after  loss,  the  assignor,  who  subsequently  became  a  banlcmpt  ^^ 
indebted  to  the  bank  on  a  note  about  to  mature,  and  he  then  r^resented 
to  the  bank's  president  that  he  needed  the  money  to  pay  other  crediton 
and  would  have  to  discoimt  the  adjusted  loss  In  order  to  obtain  payment 
at  once,  but  that  he  expected  to  resume  business,  whereupon  the  bank  toot 
an  assignment  of  th6  policies,  and  paid  the  assignor  the  face  value  of  tbe 
adjusted  loss,  less  the  amount  due  on  the  note,  but  by  reason  of  the  fail- 
ure of  one  of  the  Insurance  companies  the  bank  thereafter  failed  to  collect 
even  the  amount  of  cash  paid  the  assignor  at  the  time  of  the  assignmrat. 
the  transfer  of  such  policies  did  not  constitute  a  fraudulent  preferent*- 
prohibited  by  Banlv.  Act  July  1,  1898,  c  541,  |  60,  subd.  "a."  30  Stat  562 
IV.  S.  Comp.  St  1901,  p.  3445]. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Isaac  Engel,  as  trustee  in  bankruptcy  of  the  estate  of  M. 
Joseph  &  Co.,  against  the  Union  Square  Bank.  From  a  judgment 
in  favor  of  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, INGRAHAM,  and  LAUGHLIN.  JJ. 

David  Sleekier,  for  appellant. 
J.  L.  Weinberg,  for  respondent. 

INGRAHAM,  J,  The  plaintiff,  as  trustee  in  bankruptcy  of  a  firm 
doing  business  under  the  name  of  M.  Joseph  &  Co.,  brought  this  ac- 
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tion  to  recover  from  the  defendant  the  sum  of  $i,ooo,  which  it  was 
alleged  was  received  by  the  defendant  in  pa3mient  of  an  existing  in- 
debtedness of  the  bankrupts  to  the  defendant,  as  an  unlawful  prefer- 
ence within  section  60  of  the  bankrupt  law  of  July  I,  1898,  c.  541,  30 
Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3445].    Section  60  provides  that: 

"A  person  gliall  be  deemed  to  have  glTen  a  preference  If,  being  Insolvent,  be 
bas  *  •  •  made  a  transfer  of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  •  •  *  transfer  will  be  to  enable  any  of  his  creditors 
to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such  creditors  of 
the  same  clasa." 

Section  fob  provides  that : 

"If  a  bankrupt  shall  have  given  a  preference  within  four  months  before  the 
ailng  of  a  petition,  •  •  •  and  the  person  receiving  It,  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall  have  had  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  a  preference,  It  shall  be  voidable  by  the 
trustee,  and  be  may  recover  the  property  or  Its  value  from  such  person." 

Section  60c  provides  that : 

"If  a  creditor  bad  been  preferred,  and  afterwards  In  good  faith  gives  the 
lebtor  farther  credit  wltbout  security  of  any  kind  for  property  whicb  becomes 
1  part  of  the  debtor's  estate,  the  amount  of  such  new  credit  remaining  unpaid 
it  the  time  of  the  adjudication  in  banlcruptcy  may  be  set  off  against  the 
uuonnt  which  would  o'tberwlse  be  recoverable." 

It  appeared  from  the  plaintiff's  evidence  that  the  bankrupts  had  an 
account  with  the  defendant  bank ;  that  some  time  prior  to  March  6, 
1900,  the  bank  discounted  for  this  firm  a  note  for  $1,000,  which  ma- 
:ured  on  March  12,  1900 ;  that  on  February  15,  1900,  the  bankrupts' 
place  of  business  was  bumCd  out,  upon  which  the  bankrupts  had  sev- 
eral policies  of  insurance;  that  subsequent  to  the  fire,  and  a  few 
lays  prior  to  March  6,  1900,  Joseph,  one  of  the  bankrupts,  called  upon 
:he  president  of  the  bank,  and  stated  that  he  had  had  a  fire,  but  was 
^oing  on  in  business;  that  his  policies  of  insurance  had  been  ad- 
usted,  and  he  had  tried'  to  get  the  money  from  the  companies,  but 
hat  to  get  it  he  would  have  to  allow  a  discount,  and  that  the  firm 
vanted  cash ;  that  the  amount  of  the  policies  which  had  been  adjusted 
,vas  $3,875,  and  that  such  amount  was  due  from  the  companies  to 
lis  firm;  that  he  needed  the  money  to  pay  to  his  creditors,  as  the 
inn  was  going  on  in  business.  As  a  result  of  this  conversation,  and 
•dying  upon  these  statements,  the  president  of  the  defendant  agreed 
o  purchase  the  four  policies  of  insurance,  upon-which  there  was  due 
rom  the  insurance  companies  the  sum  of  $3,875,  and  to  pay  $2,875 
n  cash,  the  other  $1,000  to  be  applied  on  the  note  of  the  firm  becom- 
njj  due  in  a  few  days ;  whereupon,  on  March  6,  1900,  the  bankrupts 
lelivered  to  the  bank  an  assignment  of  these  policies  and.  the  amount 
lue  thereon,  and  received  $2,875  '"  cash  and  the  note  which  the  bank 
lad  discounted.  The  president  of  the  bank,  who  was  called  by  the 
)laintiflF,  testified  that  the  understanding  was  that  the  bank,  in  con- 
ideration  of  the  assignment  of  the  policies,  gave  to  the  bankrupts  a 
:ashier's  check  for  $2,875  *nd  the  note  for  $i,oco,  and  that  when  the 
>ank  collected  in  excess  of  the  $2,875  from  the  insurance  companies 
t  was  to  apply  it  to  the  payment  of  the  note;  that  the  bankrupts' 
Lccount  with  the  bank  on  March  6th  showed  a  credit  balance  of 
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$19.33,  which  was  paid  to  them  on  March  7th,  the  day  after  the  trans- 
action, when  the  account  was  closed  On  the  9th  of  March,  1900,  a 
petition  in  bankruptcy  was  filed  a^inst  the  bankrupts  by  certain 
creditors,  and  on  the  27th  of  March,  1900,  they  were  adjudged  bank- 
rupts, and  the  plaintiff  was  subsequently  appointed  trustee.  After 
his  appointment,  the  plaintiff  commenced  an  action  in  the  Supreme 
Court  against  the  insurance  companies,  upon  the  ground  that  the 
transfer  of  the  policies  to  the  bank  was  a  violation  of  the  bankrupt 
act,  and  that  the  trustee  was  entitled  to  recover  the  amount  of  the 
policies  from  the  insurance  companies,  notwithstanding  the  transfer 
to  this  defendant.  That  case  came  on  for  trial  at  Special  Term,  where- 
upon the  court  filed  a  decision,  separately  stating  the  facts  found; 
which  decision  found  that  the  allegations  of  the  complaint  that  on 
the  6th  day  of  March,  1900,  the  firm  of  M.  Joseph  &  Co.  made,  exe- 
cuted, and  delivered  to  the  Union  Square  Bank  (this  defendant)  an 
assignment  of  their  claim  against  the  insurance  companies  were  true, 
but  that  the  allegations  that  said  assignments  were  made  by  M.  Joseph 
&  Co.  while  insolvent,  and  with  the  intent  and  purpose  to  hinder,  de- 
lay, and  defraud  their  creditors  and  for  the  purpose  of  giving  the  de- 
fendant, the  Union  Square  Bank,  a  preference  over  all  the  other  cred- 
itors of  the  firm  of  M.  Joseph  &  Co.,  of  which  the  defendant,  the 
Union  Square  Bank,  had  due  notice  and  knowledge,  were  not  true, 
and  were  not  sustained  bv  the  evidence ;  that  the  allegations  of  the 
comolaint  that  the  transfer  of  the  said  four  policies  of  insurance 
by  the  firm  of  M.  Joseph  &  Co.  to  the  defendant,  the  Union  Square 
Bank,  were  void  under  the  laws  of  the  United  States  entitled  "An 
act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,  approved  July  ist,  i8q8,"  under  section  67,  subd.  "e," 
30  Stat.  564  [U.  S.  Comp.  St.  igoi,  p.  3449],  and  section  60,  subds. 
"a"  and  "b,"  30  Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3445],  are  not 
true,  and  are  not  sustained  by  the  evidence ;  and  that  the  allegations 
of  the  complaint  that  the  firm  of  M.  Joseph  &  Co.,  on  or  about  the 
6th  day  of  March,  1900,  paid  to  the  defendant,  the  Union  Square 
Bank,  the  sum  of  $t,ooo  for  an  existing  debt  owing  by  said  firm,  and 
the  said  defendant  had  knowledge  that  the  firm  of  M.  Joseph  &  Co. 
was  insolvent,  and  unable  to  pay  its  debts  in  full,  and  that  said  pay- 
ment was  made  to  enable  the  defendant,  the  Union  Square  Bank,  to 
obtain  a  preference  over  other  creditors  of  the  firm  of  M.  Joseph 
&  Co.  within  four  months  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy against  and  the  adjudication  of  said  firm  as  bankrupts,  are 
not  true,  and  are  not  sustained  by  the  evidence ;  that  the  assignment 
made  by  the  firm  of  M.  Joseph  &  Co.  on  March  6,  1900,  to  the  Union 
Square  Bank,  of  the  said  firm's  claims  under  the  policies  of  insur- 
ance issued  to  it  by  the  four  insurance  companies,  were  made  for  a 
good  and  valuable  consideration  moving  at  the  time,  and  the  said 
assignments  were  good  and  valid  assignments  of  said  claims;  and 
that  the  defendant,  the  Union  Square  Bank,  is  entitled,  under  the 
aforesaid  assignments  of  the  claims  of  the  firm  of  M.  Joseph  &  Co., 
to  have  and  receive  the  moneys  paid  into  court,  or  to  John  Welch, 
Esq.,  receiver,  from  the  said  insurance  companies,  who  were  de- 
fendants in  the  action;   and  that  the  defendant^  the  Union  Square 
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Bank,  is  entitled  to  a  judgment  against  Harry  A.  Hanbury,  as  re- 
ceiver of  the  Traders'  Fire  Insurance  Company  of  New  York,  for 
the  sum  of  $i,ooo,  with  interest  from  March  6,  1900.  And  upon  this 
decision  a  judgment  was  entered,  which  dismissed  the  complaint  of 
the  plaintif)^,  with  costs ;  directed  that  the  receiver  who  had  been  ap- 
pointed should  receive  and  hold,  subject  to  the  order  of  the  court,  of 
the  moneys  paid  by  three  of  the  four  insurjince  companies  upon  the 
policies  assigned  to  the  Union  Square  Bank  the  sum  of  $2,875,  being 
the  total  of  the  said  sum  received  by  him;  and  gave  to  the  bank  a 
judgment  against  the  insurance  company  that  had  failed  for  the 
amount  due  on  its  policy,  with  interest.  It  was  conceded  by  the  plain- 
tiff that  the  total  amount  received  by  the  defendant  as  the  proceeds 
of  these  policies  of  insurance  assigned  to  it  was  the  sum  of  $2,601.65, 
and  that  the  judgment  against  the  remaining  insurance  company, 
which  had  become  insolvent,  was  not  paid,  and  that  nothing  had  been 
received  thereon ;  whereupon  the  court  dismissed  the  complaint,  and 
from  that  judgment  the  plaintiff  appeals. 

There  are  at  least  two  fatal  objections  to  a  recovery  by  the  plain- 
tiff in  this  action.  The  first  is  that  the  question  as  to  the  right  of 
the  defendant  to  the  money  due  from  the  insurance  companies  was 
determined  adversely  to  the  plaintiff  in  an  action  brought  to  recover 
that  money  by  the  plaintiff  against  the  defendant,  and  in  which  the 
question  litigated  and  determined  against  the  plaintiff  was  the  pre- 
cise question  presented  in  this  case.  The  fact  that  the  dismissal  of 
the  complaint  was  not  upon  the  merits,  but  upon  failure  of  proof, 
did  not  prevent  this  judgment  from  being  an  adjudication  as  to  the 
ownership  of  this  fund  then  in  court,  and  which  was  represented  by 
the  policies  of  insurance  that  had  been  assigned  to  the  defendant. 
The  question  in  controversy  in  that  action  was  as  to  the  ownership 
of  these  policies  of  insurance  and  the  right  of  the  parties  to  the  action 
to  the  amount  due  thereon.  The  claim  of  the  plaintiff  in  that  action 
was  that  the  policies  had  been  assigned  iii  violation  of  section  60  of 
the  bankrupt  act,  and  the  court  found  that  the  allegations  upon 
which  that  claim  was  based  were  not  true,  and  not  sustained  by  the 
evidence;  and  upon  that  finding  an  affirmative  judgment  was  en- 
tered, directing  the  receiver  to  whom  had  been  paid  the  amount  due 
on  three  of  the  policies  to  pay  such  amount  to  the  defendant.  Here 
was  an  express  adjudication  that  the  defendant  was  entitled  to  that 
money,  and,  the  plaintiff  having  presented  that  issue,  and  it  having 
been  determined  against  him,  that  judgment,  based  is  it  was  upon  a 
finding  of  fact  that  the  transfer  was  not  in  violation  of  the  bankrupt 
law,  was  a  bar  to  another  action  by  the  trustee  in  bankruptcy  to 
recover  the  fund,  or  any  part  thereof,  as  the  property  of  the  bankrupt. 

We  also  think  that,  irrespective  of  this  adjudication,  upon  the 
conceded  facts  the  plaintiff  was  not  entitled  to  recover.  The  de- 
fendant bought  these  policies,  paying  therefor  in  cash  $2,875,  *"<! 
delivering  to  the  bankrupts  their  obligation,  which  was  due  in  a  few 
days,  amounting  to  $1,000.  The  president  of  the  bank,  who  had 
made  the  purchase  on  behalf  of  the  bank,  testified  that  the  under- 
standing Ivas,  when  he  made  the  purchase,  that  when  the  $1,000  over 
and  above  the  amount  that  the  bank  paid  to  the  defendant  for  the 
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assignment  of  the  policies  was  received  it  would  be  applied  in  pay- 
ment of  the  note ;  and  there  was  no  evidence  to  contradict  this  tes- 
timony. If  these  policies  were  paid,  the  bank  would  secure  the  pay- 
ment of  the  note  of  the  bankrupt  that  it  held ;  and  it  is  not  improb- 
able that  this  influenced  the  president  of  the  bank  in  the  purchase 
of  the  policies.  But  there  is  nothing  to  show  that  at  the  time  of 
this  transaction  the  bank  had  knowledge  that  the  bankrupts  were 
insolvent,  or  would  be  unable  to  continue  business;  the  only  evi- 
dence upon  that  subject  being  that  the  president  of  the  bank,  when 
called  by  the  plaintiff,  testified  that  one  of  the  bankrupts  stated  that 
they  were  all  right,  and  intended  to  continue  business,  but  needed 
this  money  to  pay  to  creditors.  There  was  nothing  unusual  or  sus- 
picious in  this  application.  The  bankrupts'  business  had  been  de- 
stroyed by  fire,  but,  as  they  were  insured,  there  was  nothing  to  justify 
the  bank  in  suspecting  that  they  thereby  had  become  insolvent. 

Nor  do  I  think  that  this  transfer  was  a  preference  within  sub- 
division "a"  of  section  6o  of  the  bankrupt  act.  To  constitute  a 
preference,  it  must  appear  that  the  bankrupts  have  made  a  transfer 
of  their  property,  the  effect  of  which  was  to  enable  one  of  his  cred- 
itors to  obtain  a  greater  percentage  of  his  debt  than  other  of  such 
creditors  of  the  same  class.  These  bankrupts  made*  a  transfer  of  a 
portion  of  their  property,  namely,  their  claim  against  these  insur- 
ance companies;  but  the  effect  of  that  transfer  was  not  to  enable 
the  bank  to  obtain  a  greater  percentage  of  its  debt  than  the  other 
creditors.  The  defendant  bank  has  so  far  obtained  nothing  in  ex- 
cess of  the  amount  which  it  actually  paid  in  cash  at  the  time  of  the 
transfer.  Under  this  provision  of  the  law  it  would  be  quite  imma- 
terial what  the  bank  intended  or  expected  when  it  received  the  as- 
signment. It  is  not  a  preference  unless  the  effect  of  the  transfer 
will  enable  the  bank  to  receive  a  greater  percentage  of  its  debt  than 
the  other  creditors  of  the  bankrupt.  This  transfer  of  property  has 
not  had  this  effect,  for  it  is  conceded  that  all  that  the  bank  has  re- 
ceived is  $2,601.65,  and  it  actually  paid  at  the  time  of  the  transfer 
$2,875.  "^he  fact  that  it  has  a  judgment  against  an  insolvent  insur- 
ance company,  which  it  has  been  unable  to  collect,  does  not  make 
the  defendant  responsible,  as  if  it  had  collected  that  judgment.  To 
entitle  an  assignee  in  bankruptcy  to  recover  under  this  provision  of 
the  statute,  it  would  seem  that  he  is  bound  to  show  that  the  pre- 
ferred creditor  had  actually  received  as  a  result  of  the  transfer  a 
greater  percentage  on  his  debt  than  that  payable  to  the  other  cred- 
itors; and  that,  by  the  concession  of  the  plaintiff,  is  not  the  fact. 
That  this  was  the  intent  of  the  law  is  shown  by  subdivision  "c"  of  the 
section,  which  provides  tliat  if  a  creditor  has  been  preferred,  and  who 
afterwards  in  good  faith  gives  the  debtor  further  credit  without  se- 
curity, the  amount  of  such  new  credit  remaining  unpaid  at  the  time 
of  the  adjudication  in  bankruptcy  may  be  set  off  against  the  amount 
which  would  otherwise  be  recoverable  from  the  Creditor.  We  think, 
therefore,  the  evidence  failed  to  show  that  the  bank,  at  the  time  it 
took  this  transfer,  had  reasonable  cause  to  believe  that  it  was  in- 
tended thereby  to  give  the  bank  a  preference;  that,  as  a  matter  of 
fact,  the  transaction  set  forth  was  not  a  preference  within  subdivision 
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"a"  of  section  60  of  the  bankrupt  act,  and  that  the  plaintiff  was  not 
entitled  to  recover. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed,  with 
costs.    All  concur;  PATTERSON,  J.,  in  result. 


NEW  YORK  MUT.  SAVINGS  &  LOAN  ASS'N  v.  MANCHESTER  FIRE 

ASSUR.  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department     May  3,  1904) 

• 

L  Insubance— AwABD  BY  TJkpibe  and  Onb  Afpraibeb— Pbofbiktt. 

A  fire  policy  provided  that,  on  disagreement  as  to  the  amount  of  loss, 
It  should  be  ascertained  by  two  appraisers,  one  selected  by  the  insured 
and  one  by  the  insurer,  who  should  first  select  an  umpire,  to  whom,  on 
failing  to  agree,  they  should  submit  their  dlfTerences;  the  written  award 
of  any  two  to  determine  the  loss.  Held,  that  an  award  made  by  the  um- 
pire and  one  appraiser  on  estimates  of  the  latter,  which  the  umpire  had 
merely  shown  to  the  other  appraiser,  but  without  any  conference  of  the 
appraisers  at  which  estimates  were  submitted,  was  void. 

2.  Saxs— Action  to  Sitt  Aside  Awabd  and  fob  Dakaoes. 

An  action  may  be  maintained  to  set  aside  an  award  by  insurance  ap- 
praisers, and,  if  successful  in  that  regard,  then  for  a  recovery  on  the  pol- 
icy of  the  actual  loss  sustained. 

Appeal  from  Judgment  Entered  on  Report  of  Referee. 

Suit  by  the  New  York  Mutual  Savings  &  Loan  Association  against 
the  Manchester  Fire  Assurance  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

The  defendant  issued  a  policy  of  insurance,  dated  April  10,  1896,  Insuring 
the  dwelling  bouse  on  Hazeltlne  avenue,  in  the  city  of  Buffalo,  In  the  sum  of 
$1,000,  to  the  owner,  and  payable  to  the  plaintiff,  as  mortgagee,  and  whose 
mortgage  exceeded  the  amount  of  the  policy.  On  the  6th  day  of  December, 
185)8,  and  during  the  life  of  the  policy,  the  Insured  property  was  totally  de- 
stroyed by  fire.  The  policy  was  of  the  standard  form,  and  contained  the  fol- 
lowing clause:  "In  the  event  of  disagreement  as  to  the  amount  of  loss  the 
same  shall,  as  above  provided,  be  ascertained  by  two  comiietent  and  disinter- 
ested appraisers,  the  insured  and  this  company  each  selecting  one,  and  the 
two  so  chosen  shall  first  select  a  competent  and  disinterested  umpire;  the  ap- 
praisers together  shall  then  estimate  and  appraise  the  loss,  stating  separately 
sound  value  and  damage,  and,  falling  to  agree,  shall  submit  their  differences 
to  the  umpire;  and  the  award  In  writing  of  any  two  shall  determine  the 
amount  of  such  loss;  the  parties  thereto  shall  pay  the  appraiser  respecttvely 
selected  by  them  and  shall  bear  equally  the  expenses  of  the  appraisal  and  um- 
pire." The  parties  disagreed  as  to  the  amount  of  the  loss,  and,  in  compliance 
with  this  provision,  two  appraisers  were  duly  appointed,  and  they  selected  an 
umpire.  The  umpire  and  Mr.  Vanderwerf,  the  appraiser  chosen  by  the  appel- 
lant, agreed  upon  and  signed  an  award  for  $1,032,  in  which  Mr.  Howell,  the 
other  appraiser,  declined  to  Join.  This  action  is  commenced  to  set  aside  said 
appraisal,  and  to  recover  the  value  of  the  property  burned. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 
Seward  A.  Simons,  for  appellant. 
Thomas  E.  Boyd,  for  respondent. 

T  2.  See  Insurance,  vol.  28,  Cent  Dlf.  {  1484 
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SPRING,  J.  Mr.  Howell  was  familiar  with  the  house  destroyed, 
and,  at  the  suggestion  of  the  other  appraiser,  prepared  a  plan  of  it, 
and  submitted  it  to  him.  Mr.  Howell  claimed  the  building  was  wonh 
the  amount  of  the  policy,  and  was  totally  destroyed,  and  on  that  ac- 
count the  only  fact  to  be  ascertained  by  the  others  was  whether  the 
destruction  was  complete.  He  and  Mr.  Vanderwerf  had  three  meet- 
ings, each  for  a  few  moments  only,  and  no  comparisons  of  estimates 
was  had  by  them,  and  no  figures  were  submitted  to  Howell  by  Van- 
derwerf at  any  time.  Vanderwerf  took  the  plans,  and  made  his  esti- 
mate, and  gave  it  to  the  umpire,  Metz.  The  latter  brought  it  to 
Howell,  saying  they  were  the  figures  of  Vanderwerf,  and  Howell  re- 
fused to  agree  to  them. 

The  scheme  of  appraisal  contemplates  that  the  two  appraisers  shall 
estimate  the  amount  of  the  loss,  and  in  case  of  their  disagreement 
"their  differences"  shall  be  submitted  to  the  umpire.  It  is  not  within 
the  purpose  of  the  provision  that  one  appraiser  shall  present  no  esti- 
mate to  his  associate  appraiser,  but  confer  with  the  umpire  in  the 
absence  of,  and  without  any  notice  whatever  to,  the  other  appraiser. 
In  this  appraisal,  so  far  as  we  can  gather  from  the  testimony,  Metz 
accepted  without  modification  the  estimate  prepared  by  the  appraiser 
representing  the  defendant.  This  was  not  fair  to  the  plaintiff  or  to 
the  owner.  It  is  somewhat  significant  that  neither  Metz  nor  Vander- 
werf was  sworn,  and  there  is  nothing  to  exculpate  them  from  the  sug- 
gestion that  they  did  not  act  openly  and  in  a  judicial  manner.  While 
the  policy  of  the  courts  is  to  pive  full  effect  to  this  wholesome  pro- 
vision for  the  ascertainment  of  damages  accruing  upon  an  insurance 
policy,  they  have  been  strenuous  in  condemning  any  practice  which 
in  appearance  savors  of  unfairness,  even  though  no  actual  bad  faith 
is  shown.  In  Schmitt  Bros.  v.  Boston  Insurance  Company,  82  App. 
Div.  234,  81  N.  Y.  Supp.  767,  the  appraiser  chosen  by  the  defendant 
and  the  umpire  made  the  award  together  in  the  absence  of  the  other 
appraiser,  and  without  any  notice  to  him  or  to  the  insured.  The 
award  was  set  aside  by  the  Special  Term,  and  its  judgment  was  af- 
firmed. The  court  say  at  page  238,  82  App.  Div.,  page  769,  81  N.  Y. 
Supp. : 

'  "In  an  ordinary  appraisement,  where  the  parties  charged  with  tbat  dntr 
act  In  a  proper  manner,  no  notice  to  the  Insured  Is  necessary,  because  be  Is  at 
all  times  represented  by  the  appraiser  whom  he  has  selected,  and  who  ia  tbtre 
for  the  purpose  of  protecting  bis  Interest  It  Is  qolte  a  different  thing  where 
an  umpire  and  appraiser  for  the  defendant  assume  to  enter  upon  a  consider- 
ation of  the  questions  necessarily  involved  in  making  the  award.  In  the  absence 
of  the  appraiser  for  the  Insured,  and  without  notice  either  to  him  or  to  tbe 
Insured.  Under  such  circumstances,  the  Insured  stands  without  that  repre- 
sentation to  which  he  Is  entitled,  and  an  appraisement  and  award  made  under 
such  circumstances  will  not  be  permitted  to  stand,  even  thongb  there  be  no 
basis  on  which  to  predicate  a  charge  of  bad  faith.  It  la  not  anch  an  appraise- 
ment as  the  law  contemplates,  or  for  which  the  contract  of  Insurance  provided, 
but  Is  a  one-sided  proceeding,  in  which  only  one  party  Is  represented;  and.  if 
there  were  no  other  reasons  to  be  assigned  in  support  of  the  judgment  of  tbe 
court,  this  fact  would  be  quite  sufficient  to  sustain  Ua  conclusion  that  the 
award  was  Improperly  made." 

See,  also,  Strome  v.  London  Assurance  Corporation,  20  App.  Div. 
571-573,  47  N.  Y.  Supp.  481,  affirmed  in  162  N.  Y.  627,  57  N.  E.  1125; 
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Kaiser  v.  Hamburg-Bremen  Fire  Ins.  Co.,  59  App.  Div.  525-530,  69 
N.  Y,  Supp.  344. 

The  principle  underlying  these  decisions  is  that  whenever  one  as- 
sumes to  act  in  a  judicial  capacity,  whether  as  judge,  referee,  arbi- 
trator, or  umpire,  he  must  be  free  from  the  suggestion  of  bias  against 
either  party  to  the  controversy.  The  award  in  the  present  case  ap- 
parently was  made  by  Vanderwerf  alone,  without  the  knowledge  of 
Howelli  and  was  submitted  to  and  acquiesced  in  by  the  umpire  also 
without  any  consultation  with  the  other  appraiser,  and  there  has  been 
no  endeavor  to  explain  this  situation. 

The  referee  has  found  the  value  of  the  property  destroyed  to  be 
$1,300,  and  the  proof  abundantly  sustains  this  finding.  The  differ- 
ence between  this  sum  and  the  award  is  not  grossly  inadequate,  but 
proportionately  the  diminution  from  the  actual  value  comes  within 
the  rule  of  condemnation  administered  in  Kaiser  v.  Hamburg-Bremen 
Ins.  Co.,  supra.  There  the  award  was  of  $3,031,  and  the  loss,  as 
found  by  the  referee,  $3,830.28;  the  percentage  of  difference  being 
substantially  the  same  as  here.  There  was  a  substantial  loss  to  the 
plaintiff,  and  that  is  the  test  in  determining  whether  the  award  was 
in  fact  insufficient.  An  action  may  be  maintained  to  set  aside  the 
award,  and,  in  the  event  of  accomplishing  that  result,  to  recover  for 
the  actual  loss  sustained.  Bradshaw  et  al.  v.  Agricultural  Ins.  Co., 
137  N.  Y.  137,  32  N.  E.  105s;  Maher  v.  Home  Ins.  Co..  75  App.  Div. 
226,  7S  N.  Y.  Supp.  44;  cases  above  cited.  The  judgment  should 
be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.    All  concur. 


BUSS  et  al  v.  MAXWELI.  et  aL 

(Supreme  CJonrt,  Appellate  DItIbIoh,  Fourth  Department    May  8,  1904.) 

1.  JuDOMEitT— Conclusiveness. 

In  an  action  for  partition,  tbe  plaintlffB  claimed  under  a  deed  which 
their  father,  one  of  tbe  defendants,  had  previously  sought  to  have  set 
aside  on  tbe  ground  that  he  had  been  fraudulently  induced  to  execute  it 
in  ignorance  of  the  execution  of  a  deed  to  himself  for. the  same  property. 
The  answer  in  that  suit  admitted  the  execution  of  the  deed  to  him.  Held, 
that  a  finding  by  the  court,  as  a  fact,  that  tbe  deed  bad  not  been  delivered 
to  him,  was  not  conclusive  in  the  partition  suit 

2:  Dked  to  Gsantob'b  Childben— Considebation. 

A  deed  to  the  children  of  tbe  grantor  requires  no  pecuniary  consid^a- 
tion  to  support  it 

8b  Same— iRTKBVKitiRO  Ijve  Estate— Riohts  of  Afteb-Bobn  Childben. 

Under  a  deed  to  one  grantee  for  life,  and,  after  tbe  death  of  tbe  life 
tenant  to  tbe  children  of  the  grantor,  children  of  tbe  grantor  thereafter 
bom  take  the  same  interest  as  children  of  the  grantor  in  being  at  tbe  time 
of  tbe  execution  of  the  deed,  where  tbe  circumstances  of  tbe  case  show 
that  it  was  Intended  to  be  a  departure  from  tbe  general  rule  that  an  es- 
tate depending  on  an  intermediate  estate  becomes  vested  on  tbe  delivery 
of  the  conveyance. 

T  2.  See  Deeds,  vol.  16,  Cent  Dig.  |  29. 
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4   APPEAl^-JuMSDICnOH— STATTJT*— SXIPDIATIOH. 

Tbongh,  under  Code  Civ.  Proa  {  1S40,  an  appeal  may  011I7  be  taken  team 
a  final  Judgment  of  the  county  court,  yet,  where  an  appml  is  prosecuted 
from  an  interlocutory  Judgment  of  that  court,  it  will  be  considered  on  the 
merits;  the  parties,  in  order  to  obviate  the  difficulty,  having  by  written 
stipulation  consented  that  the  appeal  might  be  treated  as  a  motion  for  a 
new  trial  upon  exceptions. 

Appeal  from  Erie  County  Court. 

Action  by  Elizabeth  H.  Russ  and  others  against  George  Maxwell 
and  others.  From  a  judgment  for  plaintiffs,  defendants  appeal.  Mod- 
ified. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

O.  O.  Cottle,  for  appellants  Thompson  Maxwell  and  others. 
Edmund  P.  Cottle,  for  appellants  E.  P.  and  W.  T.  MaxwelL 
C.  T.  Tabor  and  Frank  L.  Barnet,  for  respondents. 

SPRING,  J.  The  action  is  for  the  partition  of  certain  real  estate 
situate  in  the  city  of  Buffalo,  and  the  rights  of  the  parties  thereto  are 
derived  primarily  from  the  will  and  codicil  of  Elizabeth  H.  Maxwell, 
who  died  in  the  city  of  Buffalo  in  September,  1870.  By  her  will  the 
said  testatrix  gave  all  of  her  property  to  John  Allen  in  trust  to  col- 
lect the  rents  and  income  and  apply  them  to  the  use  of  her  husband, 
Joshua,  during  his  life.  After  the  death  of  her  husband  the  trustee 
was  directed  to  apply  one-third  of  said  income  to  the  use  of  Thomp- 
son Maxwell,  a  son  of  her  husband  by  a  former  wife,  and  two-thirds 
thereof  to  Lydia  and  Robert  Scanlon,  children  of  the  deceased  daugh- 
ter of  the  said  Joshua,  also  by  a  former  wife.  The  fee  and  corpus 
of  her  estate  upon  the  death  of  Joshua  and  Thompson  were  to  pass 
to  the  children  then  living  of  Thompson  and  the  said  Lydia  and  Rob- 
ert Scanlon  in  equal  portions,  except  that  the  Scanlon  children  were 
to  receive  at  least  one-half  thereof.  There  are  other  provisions  un- 
important upon  this  appeal.  By  a  codicil  executed  in  January,  1870, 
there  are  several  provisions  for  the  benefit  of  her  husband,  one  or 
two  only  of  which  it  will  be  necessary  to  consider.  The  codicil  pro- 
vides that,  in  case  said  Joshua  "shall  request  said  trustee  in  writing 
or  by  a  last  will  and  testament  so  to  do,"  the  said  trustee  was  directed 
"at  any  time  before  the  expiration  of  said  trust"  to  "convey  to  any 
or  either  of  the  persons  named  in  said  will"  any  portion  of  her  estate 
contained  in  said  written  request  or  designation  by  will,  and  that  the 
conveyance  made  in  pursuance  thereof  shall  effectually  vest  the  title 
in  such  grantee.  By  a  further  clause  in  said  codicil  the  said  Joshua 
was  empowered  to  designate  by  his  will  "the  person  or  persons  to 
whom  the  property  devised  and  bequeathed  by  my  said  will  shall  go 
and  belong  after  the  expiration  of  the  trust  created  by  my  said  will," 
only  the  designation  must  be  limited  to  a  relative  or  descendant  of 
said  Joshua.  On  or  about  the  i8th  day  of  January,  1879,  the  said 
Joshua  requested  the  trustee  to  convey  to  Thomas  Maxwell  the  prem- 
ises described  in  the  complaint.  The  trustee  executed  a  deed  of  said 
premises  described  in  the  complaint,  in  pursuance  of  said  request,  to 
said  Thompson  Maxwell ;  and  the  court  has  fotmd  that  the  same  was 
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delivered  to  said  grantee,  "or  to  O.  O.  Cottle  for  him."  This  deed 
recites  the  request  of  Allen,  the  trustee,  to  execute  the  same,  and 
Joshua  Maxwell  united  in  the  execution  of  that  conveyance  to  indi- 
cate his  compliance  with  the  condition  imposed  in  the  codicil.  There- 
after, and  about  the  31st  day  of  January,  the  said  Thompson  Max- 
vvrell  and  Theresa,  his  wife,  at  the  request  of  his  father,  executed  and 
delivered  a  conveyance  of  the  same  premises  to  Helen  L.  Maxwell, 
the  wife  of  Joshua,  as  the  party  of  the  second  part,  during  her  natural 
life,  and  after  her  decease  unto  the  children  of  said  Thompson,  par- 
ties of  the  third  part.  The  said  Helen  L.  Maxwell  is  now  dead,  and 
among  other  questions  to  be  determined  upon  this  appeal  is  the  effect 
of  the  clause  conveying  to  the  parties  of  the  third. part. 

In  1889  Thompson  Maxwell  commenced  an  action  in  the  Supreme 
Court  to  set  aside  the  said  deed  which  he  had  delivered  to  his  step- 
mother, Helen.  He  alleged  the  execution  of  the  deed  by  the  trustee 
to  him  in  conformity  to  the  direction  of  his  father,  and  its  delivery  to 
"Helen  L.  Maxwell  for  this  plaintiff."  He  then  charged  that  the  said 
written  request  and  the  execution  and  delivery  of  this  deed  were  kept 
secret  from  him,  and  that  he  was  fraudulently  induced  to  execute  the 
conveyance  to  his  stepmother  in  ignorance  of  the  deed  to  himself. 
The  answer  of  Helen  Maxwell  admitted  such  request,  and  the  exe- 
cution of  the  deed  to  Thompson  by  the  trustee.  That  action  was 
tried,  and  resulted  in  the  dismissal  of  the  complaint  on  the  merits. 
While  the  proof  showed  the  deed  by  the  trustee  to  Thompson  was 
delivered  to  Mr.  Cottle,  and  never  in  fact  came  into  the  actual,  physi- 
cal possession  of  the  grantee,  yet  that  was  not  an  issue  in  the  action. 
Thompson  Maxwell  was  not  attacking  the  validity  or  delivery  of 
that  conveyance,  for  the  maintenance  of  his  action  depended  upon  the 
title  he  acquired  from  the  trustee.  He  was  seeking  the  cancellation 
of  the  conveyance  by  himself,  and,  succeeding  in  that  venture,  he  ex- 
pected to  be  vested  with  the  absolute  title  ,by  virtue  of  the  deed  from 
the  trustee.  The  groundwork  of  his  right  to  maintain  the  action  at 
all  was  the  deed  to  him  from  the  trustee.  The  court,  notwithstanding 
the  allegations  of  the  complaint  and  the  admission  in  the  answer, 
found  as  a  fact  that  the  said  deed  from  the  trustee  was  not  delivered 
to  Thompson  Maxwell,  and  that  he  did  not  become  the  owner  of  said 
premises.  The  appellants  contend  that,  inasmuch  as  all  the  present 
parties  were  parties  to  that  action,  the  judgment  entered  upon  that 
derision  is  an  adjudication  that  the  deed  was  never  delivered  to 
Thompson.  The  position  would  be  invulnerable  if  the  finding  were  a 
material  one  to  the  issues  in  that  action.  It  is  to  be  kept  in  mind  . 
that  the  delivery  of  the  deed  to  Thompson  was  not  one  of  the  vital 
questions  in  that  case.  The  issue  there  was  whether  the  conveyance 
executed  by  Thompson  to  Helen  L.  Maxwell  was  fraudulent,  for  the 
reason  he  was  not  informed  of  the  deed  to  himself.  It  was  not  claim- 
ed that  the  delivery,  though  made  without  his  knowledge,  was  not 
effective  to  vest  him  with  the  title.  There  was  never  any  repudiation 
of  the  deed  by  the  trustee  to  Thompson  by  the  latter,  but  he  recog- 
nized its  validity  in  that  action  and  in  other  proceedings,  so  that  de- 
livery of  the  deed  to  Cottle  and  its  recording  were  equivalent  to  a 
delivery  to  the  grantee.    Wilcox  v.  Drought,  71  Appj  Div.  402-407, 
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75  N.  Y.  Supp.  960;  Everett  v.  Everett,  48  N.  Y.  218.  The  judgment 
is  not  conclusive,  because  the  issues  were  not  identical  with  those  in- 
volved in  the  present  action.  Reynolds  v.  iEtna  Ins.  Co.,  160  N.  Y. 
63s.  55  N.  E.  305. 

The  court  say  at  page  051,  160  N.  Y.,  and  page  310,  55  N.  E.: 

"The  concluslre  character  of  a  Jndgment  as  a  bar  extmdB  only  to  the  iden- 
tical Issues  which  were  tried  in  the  former  action.  They  must  be  tbe  same 
in  each  action,  not  merely  in  name,  but  in  fact  and  in  substance;  and  tbe 
party  seeking  to  avail  himself  of  a  former  judgment  as  condosire  evidence 
or  as  a  bar  in  a  subsequent  action  must  show  afflrmatiTely  that  tbe  question 
involved  in  the  second  was  material  and  determined  in  the  former,  aa  a  toe- 
mer  Judgment  would  not  operate  as  an  estoppel  in  a  subsequent  action  as  to 
immaterial  and  unessential  facts,  even  though  put  in  Issue  and  directly  de- 
cided. It  is  final  only  as  to  facts  litigated  and  decided  which  relate  to  tbe 
issue,  and  the  determination  of  which  was  necessary  to  the  determtnatioii 
of  that  issue." 

In  this  case  the  issue  is  directly  raised  as  to  the  delivery  of  the 
deed,  and  that  is  the  dominating  question  involved. 

Again,  it  is  to  be  observed  in  that  action  that  the  comj^aint  of  the 
plaintiff  was  dismissed.  Thompson  Maxwell  apparently  never  ap- 
pealed from  the  judgment.  The  defendants  who  had  succeeded  were 
not  called  upon  to  appeal,  because,  forsooth,  the  trial  judge  placed 
his  decision  in  part,  at  least,  upon  a  finding  of  fact  for  which  they  had 
not  contended.  Upon  the  present  trial  the  proof  consisted  almost 
entirely  of  the  evidence  given  on  the  former  trial,  and  which  was 
read  from  the  stenographer's  minutes.  In  addition,  there  was  testi- 
mony given  by  Mrs.  Russ,  one  of  the  plaintiffs,  tending  to  show  that 
Thompson  Maxwell  knew  of  the  existence  of  the  deed  from  the  trus- 
tee, and  always  claimed  that  he  acquired  title  therefrom.  We  think 
there  was  sufficient  evidence  to  justify  the  finding  that  the  deed  from 
the  trustee  was  in  fact  delivered  to  Thompson,  or  that  he  recognized 
and  ratified  its  delivery,  so  that  he  is  now  estopped  from  question- 
ing it. 

It  is  urged  that  the  execution  of  the  deed  by  the  trustee  to  Thomp- 
son, and  the  simultaneous  preparation  of  the  deed  from  the  latter  to 
Helen  L.  Maxwell,  indicate  a  purpose  to  circumvent  the  clause  in 
the  codicil  of  Mrs.  Elizabeth  H.  Maxwell  requiring  that  the  desig- 
nation be  to  a  person  related  to  Joshua.  Ten  days  intervened  the 
execution  of  the  two  deeds,  and  Thompson  was  not  required  to 
execute  at  all.  Beyond  that,  however,  the  question  is  now  an  aca- 
demic one.  The  deed  of  Thompson  conveyed  a  life  estate  to  Helen, 
and  the  fee  to  the  children,  to  become  effective  upon  the  termination 
'  of  the  life  estate.  The  life  use  is  now  ended  by  the  death  of  Helen, 
and  the  children  of  Thompson  are  within  the  category  of  those  to 
whom  the  designation  applied.  Their  title  is  the  one  now  sought 
to  be  upset.  The  deed,  being  to  the  children  of  Thompson,  does 
not  require  any  pecuniary  consideration  to  support  it.  Loeschigk 
et  al.  V.  Hatfield,  51  N.  Y.  660.  The  children  who  are  the  grantees 
are  the  gainers  by  the  entire  transaction  of  the  two  conveyances. 

The  other  questions  of  fact  have  been  determined  by  the  trial 
court  adversely  to  the  defendants,  and  upon  adequate  evidence,  and 
it  is  unnecessary  to  review  them.    The  same  questions  substantially 
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were  directly  involved  in  the  former  action,  and  the  findings  were 
then  against  the  contention  of  Thompson  Maxwell. 

It  is  often  very  difficult  to  determine  who  are  the  ultimate  takers 
of  property  whose  possession,  at  least,  does  not  become  operative 
until  after  the  termination  of  an  intervening  or  contingent  estate. 
There  is  a  canon  of  construction  that  the  estate  to  a  devisee  is  sup- 
posed to  vest  at  his  death,  and  consequently  those  who  are  to  take 
must  then  be  capable  of  identification  and  of  taking.  All  other 
things  being  equal,  this  may  be  regarded  as  the  general  rule.  Moore 
v.  Lyons,  25  Wend.  119;  Nelson  v.  Russell,  135  N.  Y.  137,  31  N.  E. 
1008;  Hersee  v.  Simpson,  154  N.  Y.  496,  48  N.  E.  890.  This  rule 
is  not  an  unvarying  one,  but  must  yield,  like  every  other  canon  of 
construction,  to  the  intention  of  the  devisor  or  parties  to  the  deed. 
This  conveyance  is  to  vest  the  title  in  the  children  of  Thompson,  to 
become  effective  upon  the  death  of  Helen  Maxwell.  The  language 
of  the  habendum  clause  in  the  conveyance  reads : 

"To  Have  and  to  Hold,  the  Bald  premlBes  nnto  the  party  of  the  second  part 
for  and  during  the  remainder  of  her  natural  life,  and  after  her  decease,  nnto 
the  said  parties  of  the  third  part,  their  ttelrs  and  assigns  forever." 

Does  that  mean,  if  there  are  any  after-born  children  of  Thompson, 
they  are  to  be  cut  off?  Was  it  his  intention,  or  that  of  Johsua, 
to  discriminate  in  favor  of  any  of  these  children,  or  is  not  the  as- 
sumption the  more  reasonable  that  it  was  the  expectation  that  the 
children  of  Thompson  alive  at  the  time  the  estate  vested  in  posses- 
sion were  to  be  the  recipients  of  the  fee?  There  are  two  or  three 
circumstances  which  tend  to  give  confirmation  to  this  suggestion. 
In  the  first  place,  the  names  of  the  children  grantees  are  not  men- 
tioned in  the  conveyance,  as  we  would  naturally  expect  if  the  title 
was  to  vest  in  living  persons.  The  grantees  are  a  class  not  individ- 
ual takers.  In  the  second  place,  the  will  of  Elizabeth  Maxwell,  who 
was  the  owner  of  the  property,  and  whose  wishes  were  of  paramount 
importance  in  its  disposition,  provided,  in  terms,  that  the  children 
of  Thompson  living  at  the  time  of  the  termination  of  the  trust  estate 
should  be  the  beneficiaries,  not  those  living  at  her  decease.  In  the 
third  place,  it  is  to  be  noted  that  in  the  will  of  Joshua  he  exercised 
the  power  given  him  in  the  codicil  of  his  wife,  Elizabeth,  to  designate 
to  whom  the  trustee  should  convey  or  transfer  portions  of  her  es- 
tate. He  directed  that  the  avails  of  a  farm,  with  the  stock  and  per- 
sonal property  thereon,  be  used  for  the  maintenance  of  Thompson 
during  the  lifetime  of  the  life  tenant ;  after  his  death,  that  the  trustee 
convey  and  transfer  the  same  to  the  children  of  Thompson  living 
at  the  time  of  the  termination  of  the  life  estate,  and  to  the  descend- 
ants of  any  who  may  have  died.  It  is  therefore  apparent  that  both 
Elizabeth  and  Joshua,  whenever  we  can  find  any  expression  of  their 
intention,  designed  that  the  children  of  Thompson  living  at  the  time 
of  the  expiration  of  the  life  estates  were  to  be  the  eventual  takers. 
Again,  it  is  repulsive  to  one's  conception  of  his  paternal  duty  that  he 
should  so  dispose  of  his  property  as  to  deprive  children  who  may  be 
born  to  him  subsequent  to  the  transfer,  but  before  possession  accrues, 
of  their  aliquot  proportion  of  the  property  conveyed.  Thompson 
Maxwell  was  a  poor  man  at  the  time  of  this  conveyance,  limited  in 
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his  property  to  that  conveyed,  and  the  younger  children  are  those 
who  would  be  apt  to  need  financial  aid  above  the  requirements  of  their 
elders  upon  the  decease  of  their  father. 

It  is  of  little  use  to  cite  authorities  to  uphold  any  given  interpreta- 
tion 1o  a  clause  in  a  will  or  deed  to  children.  Whether  to  a  class,  or 
to  individuals  who  are  capable  of  taking  at  the  time  of  the  death  of  the 
testator,  or  the  delivery  of  the  conveyance,  must  depend  on  the  pecul- 
iar circumstances  which  serve  to  elucidate  the  real  intent  governing 
the  transaction.  "The  language  and  the  circumstances  are  so  seldom 
identical  that  it  is  not  often  that  one  case  can  be  determined  upon  the 
authority  of  some  other  case  or  class  of  circumstances."  Matter  of 
Russell,  i68  N.  Y.  169-174, 61  N.  E.  166. 

The  rule  is  thus  stated  in  Washburn  on  Real  Property,  vol.  2,  p.  511 
(3d  Ed.): 

"There  fa,  however,  a  daw  of  cases  where  a  remainder  Is  regarded  as  vested, 
although  all  the  persons  who  may  take  are  not  ascertained  or  In  esse,  and  can- 
not be  until  the  happening  of  some  future  event.  And  that  is  where  there 
la  a  devise  to  a  class  of  which  each  member  Is  equally  the  object  of  the  tes- 
tator's bounty,  as  to  'the  children'  of  a  person,  some  of  whom  are  living  at  the 
testator's  death.  As,  for  Instance,  upon  a  devise  to  A.  for  life,  remainder  to 
the  children  of  J.  8.,  If  J.  8.  has  children  at  the  testator's  death,  they  would 
take  a  vested  remainder ;  and.  If  he  were  to  have  other  children  during  the 
life  of  A.,  and  before  the  remainder  was  to  take  effect  in  possession,  it  wonld 
open  and  let  In  the  children  born  during  A.'8  life,  who  would  take  shares  as 
vested  remainders.  And  a  like  rule  was  applied  In  a  case  where  a  convey- 
ance was  made  to  a  mother  and  her  children,  and  their  heirs.  It  was  held 
to  let  in  after-bom  children  on  the  ground  that  It  was  a  life  estate  In  the 
mother,  with  a  remainder  to  her  children." 

I  cite,  also,  Doe  ex  dem.  Barnes  et  al.  v.  Provoost  et  al.,  4  Johns.  61, 
4  Am.  Dec.  249 ;  Townshend  v.  Frommer  et  al.,  125  N.  Y.  446,  26  N.  E- 
805 ;  section  5,  Real  Property  Law  (Laws  1896,  p.  561,  c.  547). 

Without  intending  any  impairment  of  the  general  rule  that  an  estate 
depending  upon  an  intermediate  estate  becomes  vested  ordinarily  upon 
the  death  of  the  testator,  or  the  delivery  of  the  conveyance,  as  the  case 
may  be,  we  simply  hold  in  this  case  that  the  circumstances  signify  it 
was  intended  to  be  a  departure  from  that  principle,  and  that  all  the 
children  of  Thompson  Maxwell  living  upon  the  decease  of  Helen  Max- 
well were  to  share  equally  as  tenants  in  common  in  the  premises  con- 
veyed. 

The  appeal  in  this  case  is  from  an  interlocutory  judgment  of  partition 
entered  upon  the  decision  of  the  County  Court.  An  appeal  from  an 
interlocutory  judgment  is  only  permissible  when  that  judgment  is  ren- 
dered in  the  Supreme  Court.  Section  1349,  Code  Civ.  Proc.  An  ap- 
peal from  a  final  judgment  of  the  County  Court  only  is  provided  in 
the  Code  of  Civil  Procedure.  Section  1340.  The  parties,  to  obviate 
this  difficulty,  have  by  written  stipulation  consented  that  the  present 
appeal  may  be  treated  as  a  motion  for  new  trial  upon  exceptions. 
For  that  reason  we  have  concluded  to  consider  the  appeal  on  the 
merits. 

The  interlocutory  judgment  sets  out  the  shares  of  the  four  children 
of  Thompson  Maxwell  living  at  the  time  of  the  delivery  of  the  convey- 
ance, each  being  entitled  to  one-fourth  of  the  premises  described. 
This  judgment  should  be  amended  by  adjudging  that  after-bom  chil- 
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dren  of  said  Thompson,  to  wit,  the  appellants,  Mabel  Robinson,  Hat- 
tie  Maxwell,  William  G.  Maxwell,  and  Edmund  P.  Maxwell,  are  each 
entitled  to  share  in  said  premises  equally  with  each  of  the  other  chil- 
dren of  said  Thompson  Maxwell;  the  interest  of  each  therein  being 
an  undivided  one-eighth  of  said  premises. 

The  judgment,  as  so  amended,  is  hereby  affirmed,  with  costs  of  this 
appeal  and  of  the  court  below,  of  all  parties  except  Thompson  Max- 
well, to  be  taxed  and  paid  out  of  the  avails  of  the  sale ;  the  form  of  the 
decision  to  be  settled  before  Mr.  Justice  SPRING  on  two  days'  no- 
tice.   All  concur. 


ORIEB  T.  CITI  OF   SYRACtrSB. 
(Supreme  C!ourt,  Appellate  DirlBlon,  Foarth  Department    May  8,  1904.) 

1.    MnRTCtPAI,  COSFOBAIIONS — OfFICEBS— RiOHT  TO  SAI.ABT. 

An  officer  of  a  municipality  whose  salary  is  fixed  by  law  Is  entitled 
to  that  salary,  not  as  under  a  contract  of  employment,  but  as  Incident  to 
the  office,  and  he  cannot  be  deprived  of  It  so  long  as  he  holds  the  office. 

2L  Samb— Cbkaxion  of  OFFiCB—REQUismES— Intent. 

Where  a  city  charter  empowers  the  commissioner  of  public  works  to 
appoint  a  deputy  and  such  other  subordinates  as  may  be  prescribed  by  the 
board  of  estimate  and  apportionment,  in  order  to  constitute  a  subordinate 
appointed  by  the  commissioner  pursuant  to  authority  of  the  board  of  es- 
timate and  apportionment  a  municipal  officer,  there  must  be  a  manifest 
intention  on  the  part  of  the  board  to  create  a  permanent  office  and  fixed 
position,  carrying  with  it  a  stipulated  salary ;  and  the  mere  fact  that  the 
board  of  estimate  makes  an  appropriation  In  its  budget  for  the  salary 
of  a  superintendent  of  sidewalks,  and  the  commissioner  of  public  works 
gives  notice  that  he  has  appointed  such  a  superintendent,  does  not  show 
the  creation  of  a  municipal  office. 

3.  Same— MuNiciPAi,  EwPLoTfi— Reduction  of  Salabt— Estoppel. 

Where  one  was  not  technically  a  municipal  officer,  and  his  tenure  was 
at  the  pleasure  of  the  commissioner  of  public  works,  and  at  the  end  of 
the  first  year  of  such  employment  his  salary  was  reduced  by  the  board  of 
estimate  and  apportionment,  and  he,  without  protest,  received  for  the  next 
year  the  salary  as  so  reduced,  he  should  not,  after  the  expiration  of  that 
year,  be  heard  to  claim  that  be  was  entitled  to  the  compensation  as  fixed 
for  the  first  year. 

4.  Same— MtTRioiPAi.  Officers — ^Rkduoiioit  of  8ai.abt — Offickbb  Cbeated  bt 

BoABD  OF  Estimate. 

Conceding  that  one  appointed  as  superintendent  of  sidewalks,  pursuant 
to  authority  of  the  board  of  estimate  and  apportionment  to  appoint  such 
an  officer,  was  technically  a  municipal  officer,  yet,  where  at  the  time  of 
the  creation  of  the  office  the  board  of  estimate  included  the  salary  of  such 
superintendent  in  the  budget  for  one  fiscal  year  only,  the  board  could  in 
a  snbsequent  year  reduce  such  officer's  salary  by  appropriating  a  different 
and  smaller  sum  In  the  budget  for  that  year.' 

Appeal  from  Onondaga  County  Court. 

Action  by  Gottlieb  Grieb  against  the  city  of  Syracuse.  From  a 
judgment  and  order  of  the  county  court  affirming  a  judgment  of  the 
Municipal  Court  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Walter  W.  Magee,  for  appellant. 

Costello,  Welch  &  Costello,  for  respondent. 
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STOVER,  J.  This  action  was  brought  to  recover  moneys  alleged 
to  be  due  as  salary.  Plaintiff  alleges  that  there  was  an  existing  office, 
under  the  charter  and  by-laws  of  the  city  of  Syracuse,  known  as  "Coni' 
missioner  of  Public  Works,"  and  also  an  ofBce  known  as  "Superin- 
tendent of  Sidewalks  and  Sidewalk  Repairs";  that  plaintiff  was  ap- 
pointed to  the  position  of  superintendent  of  sidewalks  and  sidewalk 
repairs,  receiving  therefor  the  salary  of  $1,500  for  the  first  year,  and 
$15  per  month  for  use  of  a  horse  in  the  discharge  of  the  duties  of  his 
office;  that  in  the  year  1901  he  received  but  $1,200;  and  that  there 
is  still  due  him  the  sum  of  $300  as  salary. 

The  charter  of  second-class  cities  creates  the  office  of  commis- 
sioner of  public  works,  and  under  section  107  of  the  act  the  com- 
missioner of  public  works  is  empowered  "to  appoint  to  hold  office 
during  his  pleasure,  a  deputy  and  such  other  subordinates  as  may  be 
prescribed  by  the  board  of  estimate  and  apportionment." 

On  the  i6th  of  January,  1900,  the  board  of  estimate  and  apportion- 
ment passed  the  following  resolution : 

"Resolved,  that  the  following  salaries  be  paid  In  the  department  of  pnbUc 
works:  *  .*  *  Bureau  of  sidewallu  and  sidewalk  repairs,  one  snperln- 
tendent" 

At  the  same  time  another  resolution  was  adopted,  as  follows : 

"Resolved,  that  the  department  of  public  works  be  and  hereby  Is  granted 
the  following  sums  of  money  to  cover  the  expenditures  of  the  following  bn- 
reaus  and  branches  of  the  department  of  public  works,  the  same  to  be  Included 
in  the  tax  budget  for  the  fiscal  year  1000:  Bureau  of  walks,  one  gnperin- 
tendent  of  sidewalks  and  sidewalk  repairs,  $1,500." 

This  budget  was  sent  to  the  common  council,  and  on  May  26th 
the  budget  was  approved,  with  the  estimate  or  allowance  of  $1,500 
as  salary  for  superintendent  of  sidewalks  and  sidewalk  repairs. 

In  1901  the  board  of  estimate  and  apportionment  included  in  its 
budget,  which  was  sent  to  the  common  council,  an  estimate,  "One 
superintendent,  $1,200." 

The  plaintiff  during  the  year  igoo  received  $1,500,  and  during  the 
year  1901  he  received  $1,200. 

Chapter  4,  p.  4,  of  the  Laws  of  1902,  provides  as  follows : 

"Section  1.  No  claim  aball  be  paid  an^  no  action  at  law  commenced  or  re- 
covery had,  for  unpaid  salaries,  fees  or  emoluments  for  the  services  of  any 
city  official,  subordinate  or  employee  In  any  city  of  the  sec(»>d  class,  rendered 
prior  to  January  first,  nineteen  hundred  and  two,  until  tlie  claim  therefor 
shall  have  been  first  presented  to  and  passed  upon  by  the  board  of  estimate 
and  apportionment  of  said  city.  And  no  proceeding  shall  be  Instituted  against 
said  city,  or  against  the  board  of  estimate  thereof,  on  account  of  such  serv- 
ices, salaries,  fees  or  emoluments  so  rendered  prior  to  January  first,  nineteen 
hundred  and  two,  unless  the  same  shall  be  commenced  or  instltnted  within 
two  months  after  the  passage  of  this  act 

"Sec.  2.  This  act  shall  take  effect  immediately." 

The  contention  of  the  appellant  upon  this  appeal  is  that  plaintiff  was 
not  a  salaried  official  of  the  city,  and  that  under  the  provisions  of  chap- 
ter 4,  p.  4,  of  the  Laws  of  1902,  he  was  not  entitled  to  maintain  this 
action  until  the  claim  had  been  presented  to  the  board  of  estimate  and 
apportionment. 
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The  rule  of  law,  which  is  well  settled,  is  that  an  officer  of  a  munici- 
pality whose  salary  is  fixed  by  law  is  entitled  to  that  salary,  not  as  un- 
der a  contract  of  emi^oyment,  but  as  an  incident  to  the  office,  and  he 
cannot  be  deprived  of  it  so  long  as  he  holds  the  office.  It  is  not  neces- 
sary to  cite  cases  of  officials  who  have  been  wrongfully  prevented  from 
discharging  the  duties  of  their  office,  who  have  been  permitted  to  re- 
cover the  salary  incident  to  the  office  upon  their  reinstatement  to  the 
duties  of  the  office,  and  this  whether  they  have  had  other  employment 
during  their  suspension  or  not.  But  the  more  difficult  question  lying 
at  the  root  of  this  case  is  as  to  the  position  of  the  plaintiflf.  The  lan- 
guage of  the  charter  is  that  the  commissioner  of  public  works  may 
appoint  a  deputy,  and  such  other  subordinates  as  may  be  prescribed, 
to  hold  office  during  his  pleasure.  In  order  to  create  the  office,  it  is 
necessary  to  have  the  action  of  the  board  of  estimate  and  apportion- 
ment. There  should  be,  as  in  every  legislative  enactment,  a  manifest 
intention  to  create  an  office  which  carries  with  it  a  stipulated  salary. 
It  is  not  sufficient  that  there  may  be  an  employment  at  a  fixed  amount, 
but  there  must  be  some  evidence  of  intention  to  make  permanent  and 
fixed  both  the  position  and  the  compensation  connected  therewith.  In 
this  case  the  fact  that  there  is  contained  in  the  budget  an  appropria- 
tion for  the  salary  of  a  superintendent  of  sidewalks  and  sidewalk  re- 
pairs, and  the  notification  from  the  commissioner  of  public  works  that 
he  had  appointed  a  superintendent,  does  not  indicate  the  intention  of 
creating  an  office  with  any  fixed  salary  or  definite  term.  It  seems  to 
lis  there  is  no  such  direct  and  certain  declaration  of  the  board  of  esti- 
mate and  apportionment  to  create  a  salaried  office  as  should  be  re- 
quired in  order  to  bring  the  incumbent  within  the  rule  of  law  above 
stated.  The  conunissioner  had  a  right  to  employ  such  subordinates 
as  the  board  of  estimate  and  apportionment  prescribed.  He  had  the 
right  also,  undoubtedly,  to  employ  such  persons  as  he  saw  fit,  to  dis- 
charge the  duties  of  his  office,  in  the  care,  cleaning,  paving,  flagging, 
lighting,  and  improving  streets,  ways,  and  sidewalks  of  the  city,  as 
were  conferred  upon  him  by  the  charter.  So  that  the.  mere  appropri- 
ation of  a  sum  of  money  by  the  board  of  estimate  and  apportionment 
for  the  purpose  of  paying  some  one  who  may  have  been  designated 
by  the  commissioner  would  not  of  itself  .create  an  official  with  a  cer- 
tain tenure,  and  a  fixed  salary  connected  therewith;  but,  rather,  it 
would  be  an  acquiescence  on  the  part  of  the  board  in  the  employ- 
ment of  an  individual  who  should  perform  certain  duties  under  the 
direction  of  the  commissioner,  and  an  appropriation  for  the  payment 
of  his  compensation.  And  the  subsequent  action  of  all  of  the  parties 
to  the  transaction  indicates  that  such  was  the  understanding  of  the 
board  of  estimate  and  apportionment,  the  plaintiff,  and  the  commis- 
sioner, for  upon  the  expiration  of  the  first  year  the  sum  of  $1,200  was 
allowed  to  the  commissioner  for  the  purpose  of  paying  the  salary  of 
what  he  had  designated  a  superintendent  of  sidewalks  and  sidewalk 
repairs.  The  evidence  shows  that  the  plaintiff  received  his  salary 
"without  protest,  and  that  there  was  no  other  means  provided  for  the 
payment  of  any  further  sum  than  $1,200.  And  while  it  is  true  that  if 
there  had  been  a  designation  unequivocal,  certain,  clear,  of  the  plain- 
tiff as  a  municipal  officer,  under  the  law,  his  salary  could  not  be  taken 
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away  from  him  so  long  as  he  held  the  office,  yet,  as  his  tenure  was 
subject  to  the  pleasure  of  the  commissioner,  and,  had  he  refused  to  re- 
ceive the  salary,  would  have  had  no  claim  whatever  upon  any  sum 
of  money,  he  ought  not  now,  at  the  end  of  a  year,  and  after  having  re- 
ceived the  compensation  as  fixed  by  the  board  of  estimate  and  appor- 
tionment, to  be  heard  to  claim  that  he  was  entitled  to  further  compen- 
sation. He  had  no  claim  upon  the  salary  of  the  office  beyond  sucb 
time  as  the  commissioner  of  public  works  saw  fit  to  retain  him,  and 
presumably  he  would  not  have  been  retained  beyond  the  ist  of  Janu- 
ary, 1901,  if  he  had  insisted  upon  the  salary  which  had  been  paid  prior 
to  that  date. 

We  are  referred  to  the  cases  of  Grant  v.  City  of  Rochester,  "j^  App. 
Div.  460,  80  N.  Y.  Supp.  522,  and  French  v.  Same,  79  App.  Div.  645, 
80  N.  Y.  Supp.  1135,  but  these  were  officials  whose  offices  were  cre- 
ated by  legislative  statute.  In  the  Case  of  Grant  the  law  provided  that 
his  term  should  be  two  years,  and  that  the  salary,  when  fixed,  should 
not  be  changed  until  the  expiration  of  the  term  for  which  he  was  ap- 
pointed. It  seems  to  us  that  in  the  case  under  consideration  there 
was  not  that  certain  and  definite  intention  evident  on  the  part  of  the 
board  of  estimate  and  apportionment  to  create  a  salaried  office.  If 
there  was  such  an  intention,  the  insertion  in  the  budget  of  1900  was 
the  fixing  of  the  salary  for  that  term  only,  and  it  was  within  the  right 
of  the  board  to  fix  the  salary  for  the  year  1901  by  inserting  a  different 
sum  in  the  budget.  Not  every  employment  by  a  city  constitutes  the 
employe  an  official,  by  whatever  designation  he  may  be  known ;  but. 
in  order  to  be  brought  within  the  rule  of  law  applicable  here,  there 
should  be  the  evident  intention  of  creating  an  office  with  a  salary  at- 
tached for  a  term,  and,  this  appearing,  the  incumbent  would  be  en- 
titled to  the  salary  attached  to  it.  We  think  the  more  reasonable 
interpretation  of  the  statute  under  discussion  is  that  the  plaintiff  was 
an  employe  of  the  city,  and  that  the  acts  of  the  board  of  estimate  and 
apportionment  were  intended  simply  to  provide  compensation  for  him 
as  such,  and  did  not  amount  to  the  creation  of  an  office  which  carried 
with  it  a  salary  that  the  incumbent  could  not  be  deprived  of. 

It  follows  that  the  judgments  of  the  County  Court  and  Municipal 
Court  were  erroneous,  and.  should  be  reversed,  and  the  comi^aint 
should  be  dismissed  upon  the  merits. 

Judgment  of  the  County  Court  and  Municipal  Court  reversed,  with 
costs,  and  complaint  dismissed,  with  costs.    All  concur. 


WILLES  V.  LOOMIS  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department    May  S,  1901) 

1.  Oo-Tenants— Advbbse  Occupation  of  Pbopbbtt— Liabiutt  iob  Rent. 

A  tenant  in  common  who  occupies  the  premises  himself,  recelTing  na 
rent,  is  not  liable  to  his  co-tenants  for  the  value  of  the  use  of  the  pn^- 
erty  so  occupied,  unless  there  is  an  agreement  to  pay  rent  and  actual  ous- 
ter, or  an  act  amounting  to  a  total  denial  of  the  rights  of  the  other  oo- 
tenants. 


If  1.  See  Tenancy  in  Common,  vol.  45,  Cent  Dig.  H  83-85. 
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2.  Pabtition— AccouNTino. 

In  an  action  for  partition.  In  which  It  appears  that  some  of  the  parties 
bad  occupied  portions  of  the  premises  adversely  to  the  others,  it  was  prop- 
er to  have  an  accounting  settling  the  resinectlTe  interests  of  the  parties. 

3.  Samk— IssuxB— Sebvice  or  Arsweb. 

Where  a  defendant  in  an  action  for  partition  alleged  that  certain  co- 
defendants  had  occupied  a  portion  of  the  premises,  and  that  one  of  them 
had  leased  other  portions,  and  collected  and  appropriated  the  rents,  the 
issue  so  raised  could  not  be  determined,  except  by  serrice  of  the  answer 
upon  the  codefendants. 

Appeal  from  Judgment  on  Report  of  Referee. 
Action  by  Lucelia  Willes  against  Stoel  W.  Loomts  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal.    Reversed. 

The  action  was  commenced  on  the  19th  day  of  September,  1000,  for  the  par- 
tition of  certain  real  property  situate  in  the  county  of  Jeff^son,  of  which  one 
Manley  Loomls,  who  died  intestate  on  the  9th  day  of  January,  1896,  was  the 
owner  and  In  possession  of  at  the  time  of  his  death.  He  left,  him  surviving, 
the  plaintiff,  Lucelia  Willes,  a  daughter ;  and  the  defendants,  Rachael  B.  Loom- 
is,  his  widow,  Laura  Loomls,  a  daughter,  and  Stoel  Loomls  and  Jay  Loomls, 
his  sons;  said  parties  being  his  only  heirs  at  law  and  next  of  klo.  The  plain- 
tiff alleged  In  her  complaint  that  the  four  children  of  Manley  Loomls,  deceased, 
were  each  entitled  to  an  undivided  one-fourth  part  of  the  premises  described 
in  the  complaint,  subject  to  the  dower  rights  of  the  widow  of  the  deceased. 
She  also  alleges  that. upon  the  death  of  said  Manley  Loomls  the  defendant  Stoel 
Loomls  entered  into  possession  of  the  said  real  property,  and  has  ever  since 
used  the  same  in  carrying  on  bis  business,  to  the  total  exclusion  of  the  other 
parties  to  the  action;  that  such  use  and  occupation  were  reasonably  worth 
^200  per  year  from  the  date  of  the  death  of  said  Manley  Loomls.  The  plain- 
tiff demanded  judgment  that  the  real  property  be  partitioned,  and  an  account- 
ing be  had  as  to  the  use  and  occupation  of  the  said  premises  by  the  defendant 
Stoel  Loomls,  and  the  value  thereof  fixed  by  the  court  The  only  defendant 
who  answered  was  Stoel  Loomls.  He  denied  that  he  used  or  occupied  the 
premises  in  question  to  the  exclusion  of  his  co-tenants  or  of  the  defendant  Ra- 
chael B.  Loomls,  and  alleged  that  his  brother.  Jay  Loomla,  and  his  mother,  Ra- 
chael B.  Loomls,  occupied  a  portion  of  said  premises  either  personally  or 
through  tenants  from  whom  they  received  rents,  and  alleged  that  all  of  his 
co-tenants  have  had  the  privilege  to  occupy  the  premises  In  question  In  con- 
nection with  his  use  thereof.  The  referee  found  that  the  plaintiff  and  the 
defendants,  children  of  Manley  Loomls,  deceased,  are  entitled  to  an  undivided 
one-fourth  Interest  In  the  property  described  In  the  complaint,  subject  to  the 
dower  right  of  their  mother,  Rachael  B.  Loomls ;  that,  upon  the  death  of  Man- 
ley  Loomls,  the  defendant  Stoel  Loomls  entered  into  possession  of  the  premises, 
and  has  ever  since  occupied  the  same  to  the  delusion  of  his  co-tenants;  and 
that  the  value  of  such  use  and  occupation  was  $200  a  year,  or  $1,200  for  the 
entire  term  of  his  occupation  thereof.  The  referee  found  that  the  defendant 
Stoel  Loomls  had  expended  for  taxes  and  necessary  repairs  upon  the  prem- 
ises the  sum  of  $197.32,  for  which  he  should  be  credited  upon  the  rental  value,i 
leaving  $1,002.68  for  which  the  said  Stoel  Loomls  should  account  Of  such 
balance,  the  referee  found  that  the  widow,  Rachael  B.  Loomls,  is  entitled  to 
$334.22;  the  plaintiff,  Lucelia  Willes,  and  the  defendants  Stoel  Loomls,  Jay 
Loomls,  and  Laura  Loomls,  are  each  entitled  to  $167.11.  The  referee  also 
determined  that  a  judgment  recovered  by  Stoel  Loomls  against  his  mother, 
Rachael  B.  Loomis,  for  $436.58,  is  a  lien  upon  the  interest  of  Rachael  B.  Loomls 
in  and  to  the  premises  sought  to  be  partitioned;  also  that  a  judgment  recov- 
ered by  Stoel  Loomls  against  the  defendant  Jay  Loomls  for  $115.95  is  a  lien 
upon  the  interest  and  share  of  Jay  Loomls.  It  was  also  found  that  the  prop- 
erty In  question  Is  so  situated  that  It  cannot  be  sold  In  parcels  without  mate- 
rial InjTuy  to  the  interests  of  the  parties.  Judgment  of  partition  and  sale  was 
ordered,  and  directing  that  the  proceeds  should  be  distributed  in  accordance 
with  the  findings  of  the  referee  above  refen-ed  to.  From  sucti  judgment  this 
appeal  is  taken. 
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Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 
Wilbur  A.  Porter,  for  appellants. 
A.  E.  Kilby,  for  respondent. 

McLRNNAN,  P.  J.  The  only  question  raised  by  the  pleadings  or 
upon  the  trial  was  as  to  the  value  of  the  rental  of  the  premises  de- 
scribed in  the  complaint,  and  the  share  of  such  rental,  if  any,  which 
should  be  charged  to  the  defendant  Stoel  Loomis,  and  what  propor- 
tion, if  any,  should  be  charged  to  the  defendants  Rachael  B.  Loomis 
and  Jay  Loomis.  There  were  situated  upon  the  premises  three  build- 
ings and  several  sheds.  One  building  was  used  for  a  paintshop  and 
showroom ;  another  for  a  blacksmith  and  woodworking  shops,  under- 
neath which  was  an  oil  cellar ;  and  the  third  building  was  a  dwelling 
house.  At  the  time  of  Manley  Loomis'  death  the  shops  were  occu- 
pied by  the  deceased  and  the  defendant  Stoel  Loomis,  who  were  co- 
partners engaged  in  carrying  on  the  business  of  blacksmithing,  paint- 
ing, and  woodworking.  The  oil  cellar  was  occupied  by  the  defendant 
Jay  Loomis,  and  the  dwelling  house  by  a  tenant  of  the  deceased.  After 
the  death  of  Manley  Loomis,  the  defendant  Stoel  Loomis  continued 
to  carry  on  the  business  of  blacksmithing,  painting,  and  woodwork- 
ing, and  for  that  purpose  occupied  the  shops  upon  the  premises  until 
the  time  of  the  trial,  with  the  exception  of  the  oil  cellar,  which  was 
occupied  by  Jay  Loomis  until  the  fall  of  1898;  and  the  evidence  tends 
to  show  that  from  time  to  time  Jay  Loomis  occupied  some  portion 
of  the  shops  and  sheds  for  storing  his  property.  The  dwelling  house 
was  continuously  occupied  by  the  same  tenant  until  the  time  of  the 
trial,  and  the  rent  for  it  was  collected  either  by  Jay  Loomis  or  Rachael 
Loomis ;  at  least,  the  defendant  Stoel  Loomis  received  no  part  of  the 
same.  There  was  no  agreement  on  the  part  of  Stoel  Loomis  to  pay 
rent  to  his  co-tenants,  and  no  acts  on  his  part  were  shown  which  would 
tend  to  prove  an  ouster  until  a  considerable  time  after  the  death  of 
Manley  Loomis.  There  was  evidence  given  tending  to  show  that 
Rachael  B.  Loomis  collected  rent  for  the  dwelling  house  for  a  portion 
of  the  time  after  her  husband's  death,  but  the  amount  so  collected  is 
not  found  by  the  referee,  and  no  charge  is  made  against  her  for  the 
same. 

The  referee  found  that  upon  the  death  of  Manley  Loomis  the  de- 
fendant Stoel  Loomis  entered  into  possession  of  the  premises  in  ques- 
tion, and  has  occupied  the  same  to  the  exclusion  of  his  co-tenants. 
We  think  such  finding  is  not  supported  by  the  evidence.  The  evidence 
does  tend  to  show  that  at  a  certain  time  after  the  death  of  Manley 
Loomis  the  defendant  Stoel  Loomis  did  deny  the  right  of  his  co-ten- 
ants to  occupy  the  shops,  or  any  portion  of  the  premises  connected 
therewith.  But  there  is  no  evidence  that  he  took  such  position  until 
a  considerable  time  after  the  death  of  his  father. 

The  referee  also  finds  that  the  fair  rental  of  the  real  property  de- 
scribed in  the  complaint  is  $200  per  year,  or  $1,200  from  the  time  of 
the  death  of  Manley  Loomis  until  the  trial  of  the  action ;  and  the  whole 
of  said  sum  is  charged  against  the  defendant  Stoel  Loomis,  when, 
without  contradiction,  it  appears  that  he  did  not  occupy  the  tenant 
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house,  and  did  not  receive  any  rent  for  the  same.  And  as  we  have 
seen,  no  charge  for  rent  of  the  tenant  house  is  made  against  Rachael 
B.  Loomis,  although  the  evidence,  as  we  have  said,  indicates  that  she 
received  such  rent  during  a  considerable  portion  of  the  time. 

We  think  the  law  applicable  to  this  case  is  well  settled.  One  ten- 
ant in  common,  who  receives  no  money  or  property  from  the  premises 
owned  in  common  by  himself  and  others,  but  who  simply  occupies 
them  himself,  is  not  liable  to  his  co-tenants  for  the  value  of  the  use  of 
the  property  so  occupied.  In  order  to  charge  such  tenant  with  rental 
for  the  premises  occupied,  there  must  be  an  agreement  to  pay  rent, 
an  actual  ouster,  or  an  act  amounting  to  a  total  denial  of  the  rights  of 
the  other  co-tenants.  Wood  v.  Phillips,  43  N.  Y.  152;  Osborn  v. 
Schenck,  83  N.  Y.  201.  In  the  case  at  bar  the  defendant  Stoel  W. 
Loomis  should  be  charged  only  with  the  rental  value  of  the  property 
occupied  by  him  from  and  after  the  date  when  he,  if  at  all,  commenced 
to  occupy  the  same  in  hostility  to  his  co-tenants.  He  should  be  char- 
ged only  with  rental  for  such  part  as  he  occupied,  and  not  for  the  en- 
tire premises,  as  found  by  the  referee.  Equitably,  the  other  co-tenants 
should  be  charged  with  the  rental  of  any  part  of  the  premises  which 
they  occupied  in  like  manner;  and  it  was  entirely  proper  that  an  ac- 
counting between  the  parties  should  be  had  in  this  action,  settling  their 
respective  interests  to  the  property  in  question.  The  defendant  Stoel 
W.  Loomis,  in  his  answer,  alleged  that  his  codefendant  Jay  Loomis 
had  occupied  a  portion  of  the  premises,  and  that  Rachael  B.  Loomis 
had  leased  certain  other  portions,  and  collected  and  appropriated  to 
her  own  use  the  rents  thereof.  The  issues  thus  raised  by  the  answer 
could  not  be  determined,  except  by  its  service  by  Stoel  W.  Loomis 
upon  his  codefendants.  This  was  necessary  in  order  that  a  full  and 
complete  determination  of  the  rights  of  the  parties  might  be  had. 
While  the  judgment  must  be  reversed  for  the  reasons  above  indicated, 
we  think  it  should  be  without  costs  to  the  appellant,  because  of  his 
failure  to  serve  a  copy  of  his  answer  upon  the  other  defendants. 

Judgment  reversed  upon  questions  of  law  and  of  fact,  and  new  trial 
ordered,  without  costs  of  this  appeal  to  either  party  as  against  the 
other.    All  concur. 


SWAN  v.  STILES. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    May  8,  1904.) 

1.  Insolvent  CoBPOBATiON—PBEFEBENCB—STATtrrE— Evidence. 

In  an  action  by  the  receiver  of  an  insolvent  coriK)ratlon  to  require  a 
purchaser  of  the  corporation  property  at  a  foreclosure  sale  to  account 
therefor  under  the  stock  corporation  law  (Laws  1892,  p.  1^8,  c.  688,  S 
48),  evidence  examined,  and  held  insafiSdent  to  Show  that  the  execution 
of  the  mortgage  was  with  the  Intent  of  giving  a  preference,  tbou^  the 
corporation  was  insolvent  at  the  time  the  mortgage  was  given. 

2.  Sake — Mqbtoaoe— Consent  or  STOCKjfOLDEBS— Statute. 

Under  the  stock  corporation  law  (Laws  1892,  p.  1825,  c.  688,  {  2),  re- 
quiring the  giving  of  a  mortgage  to  be  with  the  consent  of  the  stockhold- 
ers owning  two-thirds  of  the  stock,  stock  absorbed  by  the  corporation  at 
the  time  of  the  granting  of  the  consent  is  not  included  in  making  the  cal- 
culation. 

87  N.T.S.- 
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3.  Bake— Rbcbitkk— Rboovkbt  or  Pbopebtt— C!o]Iditior  Pseckdeht. 

The  recelrer  of  an  Inaolvent  corporatloii  cannot  regain  the  property  o< 
the  corporation  from  a  purchaser  at  foreclosure  sale  unless  he  restores 
to  the  purchaser  what  he  paid  for  the  property. 

i.  Costs— Extra  Aixowamcb— "Difficitlt  and  Bxtbaobdinabt"  Cask. 

An  order  granting  an  extra  allowance  can  only  be  made  where  the  case 
is  obviously  within  the  definition  "difficult  and  extraordinary,"  under  a 
rigid  construction  of  the  phraseu 

McLennan,  P.  J.,  diasentinc. 

Appeal  from  Special  Term,  Jefferson  County. 

Action  by  Mason  M.  Swan,  receiver  of  the  E.  S.  Stiles  Press  Com- 
pany, against  Norman  C.  Stiles.  From  a  judgment  for  defendant, 
and  an  order  granting  an  additional  allowance  to  defendant,  plaintiff 
appeals.    Jud^ent  affirmed.    Order  reversed. 

The  B.  8.  Stiles  Press  Company,  a  corporation  with  a  capital  stodc  of  $eo,- 
000,  was  duly  organised  in  December,  1897,  and  its  capital  stodc  was  paid  to 
the  sum  of  H8,600.  It  succeeded  an  antecedent  corporation  organized  in  No- 
vember, 1895,  and  the  only  change  in  the  two  companies  was  in  the  name.  Its 
business  was  the  manufacture  of  hammers,  presses,  etc.,  and  it  was  located  in 
the  city  of  Watertown.  At  the  time  of  its  organisation  it  entered  into  an 
agreement  with  Samuel  F.  Bagg,  an  iron  manufacturer  in  said  city,  wherd>y 
it  agreed  to  turn  over  to  him  its  entire  outfit  of  tools  and  machinery,  which  he 
was  to  install  in  his  plant,  and  to  use  in  the  manufacture  of  machinery  for 
said  Stiles  corporation,  and  of  the  character  which  it  had  theretofore  manu- 
factured. The  agreement  provided  that  "the  tools  and  machinery  •  •  • 
shall  be  considered  as  collateral  security"  for  the  amount  due  Bagg  for  work, 
and  for  other  considerations  set  forth  therein.  Under  the  agreement,  Bagg 
carried  on  the  manufacturing  business  for  the  corporation  until  January  7, 
1899,  when  it  was  Indebted  to  him  on  open  account  In  the  sum  of  $18,000.  He 
had  been  unsuccessfully  pressing  the  company  for  payment  He  had  from  time 
to  time  accepted  assignments  of  accounts  due  it.  Its  affairs  were  in  a  precar- 
ious state,  and  the  directors  realized  the  necessity  of  raising  money  in  order 
to  prevent  its  collapse.  In  this  critical  condition  of  Its  affairs,  the  company 
executed  to  Knowlton,  its  president  and  a  director,  a  chattel  mortgage  of  aU 
its  tools,  machinery,  fixtures,  appliances,  patterns,  and  patents,  and  which 
included  substantially  all  of  Its  tangible  property,  and  which  was  to  secure 
the  payment  of  three  promissory  notes,  of  |5,000  each,  given  by  said  corpora- 
tion, and  indorsed  by  said  Knowlton  for  Its  benefit  Accompanying  the  mort- 
gage, and  as  further  security  for  such  indorsement  was  an  assignment  by  the 
company  of  certain  of  its  open  accounts  to  the  amount  of  $6,800.  Two  of  the 
notes  were  turned  over  to  Dagg  towards  the  payment  of  his  account  and  the 
other  negotiated  by  Knowlton.  for  the  company,  with  the  Watertown  National 
Bank,  and  the  avails  placed  to  the  credit  of  the  corporation.  The  two  notes 
delivered  to  Bagg  were  also  negotiated  at  the  same  bank.  This  scheme  was 
the  reMult  of  an  arrangement  with  Bagg  in  which  he  agreed  to  release  his  lien 
upon  this  property  upon  the  transfer  to  him  of  said  notes,,  and  the  lien  evi- 
denced by  the  original  agreement  referred  to,  and  which  had  been  duly  filed, 
was  relinquished  by  him.  The  defendant  was  not  an  officer  in  the  Stiles  cor- 
poration, or  Interested  pecuniarily  in  its  business.  His  son  was  a  director  and 
its  promoter,  and  the  largest  owner  of  its  capital  stock.  Simultaneously  with 
the  consummation  of  the  plan  detailed,  and  as  a  part  of  it  the  defendant 
agreed  in  writing  with  Knowlton  that  In  the  event  of  the  foreclosure  of  said 
chattel  mortgage,  he  would  pay  any  deficiency  which  might  arise  thereon,  ex- 
cept for  interest;  but  this  liability  did  not  extend  to  the  bills  receivable,  which 
were  trausferred  to  Knowlton.  The  scheme  outlined  was  carried  out  and  the 
business  of  the  corporation  continued  as  before  until  November.  1890,  when, 
upon  the  application  of  its  directors,  the  corporation  watf  dlssoived,  and  the 
plaintiff  at>|)olnted  its  receiver.  Knowlton  transferred  the  chattel  mortgage 
security  to  the  bank,  and  the  Indebtedness  on  the  three  notes  in  November  had 
been  reduced  to  $11,22S.4S,  and  it  foreclosed  the  mortgage,  and  the  prt^erty 
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was  ptircbased  at  the  mortgage  sale  by  the  defendant  for  $14,750,  and  he  paid 
the  cash  therefor.  The  notes  were  paid,  and  the  balance,  $3,289.19,  is  now  In 
the  custody  of  the  attorney  of  the  bank,  ready  to  be  delivered  to  the  receiver 
at  any  time.  This  action  is  by  the  receiver  to  have  the  chattel  mortgage  de- 
clared void,  and  to  compel  the  defendant  to  accotmt  for  the  property  received 
on  the  mortgage  sale.  The  complaint  charges  that  the  corporation  was  Insol- 
vent, and  had  refused  to  pay  Its  debts  at  the  time  of  giving  the  mortgage  to 
Knowlton,  and  that  it  was  given  "in  contemplation  of  Its  insolvency,  and  with 
the  Intent  to  give  a  preference  to  the  said  Samuel  F.  Bagg  and  others."  The 
second  paragraph  of  the  complaint  alleges  that  the  requisite  consents  of  the 
stockholders  owning  two-thirds  of  the  capital  stock  of  the  company  did  not 
precede  the  giving  of  the  mortgage.  The  facts  pertaining  to  that  allegation 
will  be  adverted  to  later. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER.  JJ. 

Elon  R.  Brown,  for  appellant. 
Henry  Purcell,  for  respondent. 

SPRING,  J.  Section  48  of  the  stock  corporation  law,  which  is  the 
basis  of  the  present  action,  reads  as  follows : 

"No  corporation  which  shall  have  refused  to  pay  any  of  Its  notes  or  other 
obligations  when  due,  in  lawful  money  of  the  United  States,  nor  any  of  its 
officers  or  directors,  shall  transfer  ^ny  of  its  property  to  any  of  its  officers, 
directors  or  stockholders,  directly  or  indirectly,  for  the  payment  of  any  debt, 
or  upon  any  other  consideration  than  the  full  value  of  the  property  paid  In 
cash.  No  conveyance,  assignment  or  transfer  of  any  proper^  of  any  such  cor- 
poration by  it  or  by  any  officer,  director  or  stockholder  thereof,  nor  any  pay- 
ment made.  Judgment  suffered.  Hen  created  or  security  given  by  it  or  by  any 
officer,  director  or  stockholder  when  the  corporation  is  Insolvent  or  its  insol- 
vency is  imminent,  with  the  Intent  of  giving  a  preference  to  any  particular 
creditor  over  other  creditors  of  the  corporation  shall  be  valid.  Every  ijerson 
receiving  by  means  of  any  such  prohibited  act  or  deed  any  property  of  the  cor- 
poration, shall  be  bound  to  account  therefor  to  Its  creditors  or  stockholders  or 
other  trustee."    Laws  1802,  p.  1838,  c.  688. 

It  is  to  be  noted  that  the  prohibition  against  the  transfer  of  its  prop- 
erty to  its  officers  or  stockholders  is  founded  upon  the  refusal  of  the 
corporation  to  pay  its  debts.  The  other  vice  within  its  condemnation 
is  the  transfer  of  any  property  of  the  corporation  when  it  is  insolvent, 
or  its  insolvency  is  impending,  "with  the  intent  of  giving  a  preference." 
Tlie  referee  has  found  as  facts  that  the  corporation  has  not  refused 
to  pay  any  of  its  due  obligations  prior  to  the  giving  of  the  chattel 
mortgage,  and  also  that  no  preference  was  intended.  The  corporation 
was  unquestionably  in  straitened  circumstances.  It  had  extreme  diffi- 
culty in  meeting  its  obligations.  It  owed  large  sums  to  Bagg,  and  he 
was  urging  payment.  While  the  company  did  not  have  ready  money 
enough  to  meet  this  indebtedness,  and  was  assigning  accounts  to  stay 
its  enforcement  by  action,  it  had  not  reached  the  extremity  of  refusing 
to  pay.  The  directors,  believing  there  was  adequate  property  to  pay 
the  debts  of  the  company,  were  striving  to  raise  the  money  to  arrange 
with  its  creditors,  and  to  enable  it  to  continue  its  business.  The  giv- 
ing of  the  notes  and  chattel  mortgage  to  Knowlton  was  the  fruition 
of  their  plans.  Knowlton  received  no  benefit  from  the  transaction. 
He  was  not  a  creditor  of  the  company.  He  pledged  his  own  credit 
to  relieve  the  pressing  condition  of  its  affairs,  and  took  his  chances 
on  the  security  which  he  received.    Stiles,  the  respondent,  was  also 
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disinterested.  His  only  motive  was  to  aid  the  company,  in  which  his 
son  was  a  heavy  stockholder.  There  was  no  intention  to  prefer  Bagg. 
He  already  had  a  lien  upon  the  tools  and  machinery  of  the  company, 
and,  upon  the  payment  of  $lo,ooo,  was  willing  to  forego  that  benefit 
and  wait  for  the  residue  of  his  large  debt.  Beyond  this,  he  could  have 
filed  a*  mechanic's  lien  at  any  time  upon  this  property.  This  scheme 
was  adopted  obviously  to  aid  the  company,  and  with  the  expectaticm 
or  hope  that  its  business  might  be  carried  on  successfully.  It  did  con- 
tinue as  a  going  concern  until  November  following,  and  during  that 
period  there  was  apparently  no  refusal  to  meet  its  obligations.  The 
statute  quoted  was  designed  to  secure  a  fair  distribution  of  the  assets 
of  a  failing  corporation  among  its  creditors,  and  to  prevent  a  prefer- 
ence of  any  of  them.  It  does  not,  however,  go  to  the  fanciful  extent 
of  prohibiting  the  directors  from  paying  or  securing  a  debt  of  the  cor- 
poration. Paulding  v.  Chrome  Steel  Co.  et  al.,  94  N.  Y.  334.  The  di- 
rectors of  a  corporation  may  appreciate  that  its  affairs  are  in  a  hazard- 
ous condition,  because  of  the  lack  of  ready  money  to  pay  its  current 
obligations  and  to  carry  along  its  business.  They  may  believe  that  the 
company  is  able  to  pay  its  indebtedness  in  full  if  opportunity  is  given 
to  convert  its  quick  assets  into  money,  and  if  the  business  can  be  con- 
tinued. They  accordingly  borrow  nioney,  and  give  security  therefor, 
and  pay  a  threatening  creditor  in  the  expectation  that  a  crucial  period 
has  been  successfully  tided  over.  Their  expectations  may  not  be  real- 
ized. Their  hopes  may  turn  out  to  be  illusory.  The  unfortunate 
issue  does  not  stamp  the  transaction  as  fraudulent.  Its  character  is  to 
be  gauged  from  the  aspect  presented  at  the  time  it  was  done,  and  not 
in  the  light  of  the  subsequent  events,  which  could  not  have  been  rea- 
sonably foreseen  by  the  directors.  The  test  is,  may  we  fairly  conclude  a 
preference  was  the  motive  impelling  the  action  of  the  directors,  or  was 
it  an  honest,  though  misguided,  effort  to  save  the  corporation  ?  Elim- 
inating from  our  consideration  the  fact  that  the  company  after  10 
months  ceased  business,  and  we  cannot  determine,  as  matter  of  law, 
that  the  giving  of  the  notes  and  accompanying  security  was  so  im- 
provident that  It  should  be  held  to  establish  an  intent  to  give  a  prefer- 
ence to  Bagg.  Eight  thousand  dollars  of  his  debt  were  held  in  abey- 
ance. Five  thousand  dollars  of  the  avails  of  the  notes  were  used  to 
ease  up  the  affairs  of  the  company,  and  with  this  ready  money,  and 
the  only  insistent  creditor  satisfied,  the  directors  may  well  have  antid- 
pated  a  fortunate  outcome,  although  their  entire  scheme  of  business, 
from  its  origin,  appears  to  have  been  intrinsically  defective.  Nor  was 
there  any  reason  why  a  preference  should  have  been  intended  to  be 
given  to  Bagg.  He  could  easily  have  enforced  his  lien  upon  the  {H-op- 
erty  in  his  possession,  and  that  would  have  deprived  the  company  of 
its  property  essential  to  its  maintenance,  and  its  dissolution  would 
have  followed.  The  only  way  out  of  the  dilemnui  was  to  induce  Bagg 
to  release  his  lien,  and  to  postpone  the  collection  of  a  part  of  his  debt, 
and  those  two  ends  were  achieved  by  the  plan  challenged.  It  is  easy 
now  to  say  that  the  company  was  insolvent  at  the  time  the  chattel 
mortgage  was  given.  The  directors,  however,  were  acting  from  the 
conditions  then  existing,  and  in  the  best  of  faith ;  and  a  transaction 
of  that  kind  is  not  contrary  to  public  policy  or  invalid,  even  though  the 
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corporation  was  in  fact  insolvent  at  the  time.  Converse  v.  Sharpe  and 
One  as  Receivers,  i6l  N.  Y.  571,  56  N.  E.  69.  In  the  transaction  as- 
sailed by  that  action,  four  of  the  directors  of  the  corporation  loaned 
to  it  $60,000,  accepting  as  security  various  securities  of  the  company. 
They  acted  in  good  faith,  but  the  corporati<Mi  was  hopelessly  insolvent 
at  the  time,  and  its  liabilities  exceeded  its  assets  by  more  than  $2,000,- 
000.  These  directors  had  acted  "in  an  honest  belief  and  expectation 
that  the  company,  as  a  going  concern,  might  be  tided  over  its  embar- 
rassn»ents,  as  it  had  been  represented  to  be  possible  by  an  investigating 
committee,  and  without  any  personal  advantage  taken."  In  that  case 
it  is  to  be  observed  that  the  lenders  of  the  money  were  the  directors 
of  the  company,  and  charged  with  the  duty  of  knowing  its  real  condi- 
tion, yet  the  transaction  was  upheld  because  they  acted  in  good  faith, 
for  what  they  believed  was  for  the  best  interests  of  the  company  they 
represented,  and  with  no  design  of  reapine  any  personal  benefit  there- 
from. See,  also,  Sandford  Tool  Co.  v.  Howe-Brown  Co.,  157  U.  S. 
312,  15  Sup.  Ct.  621,  39  L.  Ed.  713.  The  whole  proceeding  termi- 
nating in  the  proceeding  pursuant  to  the  chattel  mortgage  indicates  the 
honest  purpose  of  those  connected  with  it.  Bagg  relinquished  a  sub- 
."isting  lien,  and  reduced  his  debt  by  the  amount  of  the  two  notes  trans- 
ferred to  him.  The  bank  obtained  his  notes,  as  well  as  the  third  one, 
as  ordinary  commercial  paper,  before  maturity,  and  unquestionably 
became  a  bona  fide  holder.  It  received  as  collateral  security  for  the 
notes  the  chattel  mortgage  given  to  Knowlton.  Upon  the  public  sale 
of  the  mortgaged  property,  the  defendant,  in  order  to  protect  himself 
on  his  guaranty,  became  a  bidder,  and  purchased  the  property,  paying 
a  fair  price  therefor.  The  notes  were  paid,  and  the  balance  is  ready 
for  the  receiver.  The  man  who  voluntarily,  and  without  profit  inuring 
to  himself,  endeavored  to  accede  to  the  wishes  of  the  directors  and 
stockholders,  by  assisting  them  to  raise  the  money  needed  to  sur- 
mount a  crucial  plight  in  the  affairs  of  the  company,  is  now  attacked 
for  his  conduct.  There  is  no  pretense  that  he  was  personally  the 
gainer  by  the  deal.  To  cap  the  climax,  he  is  to  be  despoiled  of  his 
property  without  the  return  to  him  of  what  he  paid  for  it. 

It  is  claimed  that  the  mortgage  was  given  without  the  consent  of 
the  stockholders  owning  at  least  two-thirds  of  the  stock  of  the  corpo- 
ration." Section  2,  p.  1825,  Stock  Corporation  Law.  Nine  hun- 
dred and  seventy  shares  of  the  capital  stock  were  issued,  and,  upon 
the  face  of  the  written  consent  given,  those  owning  only  366  shares 
executed  the  consent.  .  Prior  to  the  30th  of  December,  E.  S.  Stiles 
owned  620  shares  of  the  capital  stock  of  the  company,  and  on  that  day 
transferred  to  it  500  shares.  When  the  consent  was  prepared,  appar- 
ently Stiles  only  owned  120  shares.  On  the  7th  day  of  January,  1899, 
the  500  shares  of  stock  were  reissued  to  him,  the  consent  was  acknowl- 
edged, and  the  chattel  mortgage  given.  It  is  conceded  that  all  of  the 
stockholders  signed  the  consent,  except  those  owning  90  shares.  If 
the  500  shares  were  absorbed  by  the  company  at  the  time  of  the  grant- 
ing of  the  consent,  stockholders  owning  two-thirds  of  the  issued  stock 
consented  to  the  giving  of  the  mortgage.  It  is  the  amount  of  the 
stock  actually  issued  and  owned  which  is  taken  into  the  account  in  as- 
certaining whether  the  necessary  two-thirds  are  represented  in  the  writ- 
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ten  consent  to  mortgage.  Greenpoint  Sugar  Co.  ▼.  Whitin,  69  N.  Y. 
328-338,  339;  Atlantic  Trust  Co.  v.  Crystal  Water  Co^  ^2  App.  Div. 
539,  76  N.  Y.  Supp.  647.  We  are  not  to  scrutinize  the  formal  execu- 
tion of  this  consent  too  rigidly,  inasmuch  as  Bagg,  Knowlton,  and 
Stiles  fully  performed  on  their  part.  Hamilton  Trust  Co.  v.  Clemes, 
163  N.  Y.  423,  57  N.  E.  614. 

As  has  already  been  adverted  to,  respondent  gave  full  value  for  the 
mortgaged  property,  and  the  cash  was  mainly  applied  in  payment  of 
the  balance  of  the  note  indebtedness,  and  the  residue  can  be  used  by 
thd  receiver  for  the  benefit  of  the  creditors  of  the  insolvent  corpora- 
tion. Even  if  the  directors  acted  with  the  intent  to  prefer  the  debt  of 
Bagg,  and  even  if  the  corporation  was  then  unable  to  pay  its  debts, 
the  respondent  was  not  responsible  for  its  condition,  and  cannot  be 
charged  with  the  wrongdoing,  if  any  there  was.  Before  the  receiver 
can  regain  the  property  which  the  respondent  purchased  at  a  fair  pub- 
lic sale,  he  should  restore  what  Stiles  paid  for  the  property.  Dun- 
combe  et  al;  v.  N.  Y.  &  N.  H.  R.  R.  Co.  et  al.,  84  N.  Y.  190-199;  Stein- 
way  V.  Steinway,  2  App.  Div.  301,  37  N.  Y.  Supp.  742,  affirmed  in  157 
N.  Y.  710,  S3  N.  E.  1 132.  If  any  preference  was  granted,  Baggf  was 
the  creditor  who  received  that  favor.  No  benefit  accrued  to  the  re- 
spondent. He  acquired  the  title  of  the  bank — a  holder  in  good  faith — 
and  paid  full  value.  It  would  be  inequitable  to  permit  the  receiver  to 
repudiate  the  sale,  divest  Stiles  of  the  property,  and  still  have  the  pur- 
chase money  he  paid  applied  in  payment  of  the  debts  of  the  corpora- 
tion now  represented  by  the  plaintiff. 

The  court  at  Special  Term  granted  an  additional  allowance  of  costs 
to  the  amount  of  $600  on  the  ground  that  the  action  was  difficult  and 
extraordinary.  The  policy  of  the  courts  in  this  department  has  been 
averse  to  granting  an  extra  allowance  except  in  a  case  obviously  within 
the  definition  "difficult  and  extraordinary."  A  rigid  rather  than  a  lib- 
eral construction  has  been  given  to  this  phrase.  Following  that  uni- 
form practice,  we  are  constrained  to  disagree  with  the  court  at  Special 
Term,  and  reverse  this  order,  with  $10  costs. 

The  judgment  should  be  affirmed,  with  costs.  The  order  granting 
the  additional  allowance  is  reversed,  with  $10  costs,  and  the  motion  is 
denied,  with  $10  costs.  All  concur,  except  McLENNAN,  P.  J.,  who 
dissents.  

VIIilAS  y.  FBATHBRSON. 
(Snpreme  Conrt,  Appellate  Division,  First  Department    Ma7  6,  lOOi.) 

1,  COMHIBSIOREB  OF  DOCES— LEASE  OT  MABaiKAI.  STBEET. 

The  commlBsloner  of  docks  has  no  aathorl^  to  lease  a  portion  of  a  mar- 
ginal street  tor  a  stand  tor  the  sale  of  flowers  and  tobacco;  New  York 
City  Charter  (Laws  1901,  p.  346,'  a  466)  \  817,  providing  that  sach  mar- 
ginal streets  shall  be  marginal  wharves,  and  the  authority  glvoi  therein 
and  In  section  825,  p.  355,  as  amended  by  Laws  1902,  p.  1777,  c.  909,  to 
lease  the  same,  being  Impliedly  limited  to  dock  purposes. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Cosmas  Villas  against  Maurice  Feathersoa,  commis- 
sioner of  docks  of  the  city  of  New  York.  From  a  judgment  sustain- 
ing a  demurrer  to  the  complaint,  plaintiff  appeals.    Affirmed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  Jj. 

Julius  M.  Mayer,  for  appellant. 
Theodore  Cohnoly,  for  respondent. 

INGRAHAM,  J.  The  complaint  alleges  that  on  or  about  the  31st 
day  of  December,  1903,  McDougall  Hawkes,  as  commissioner  of 
docks  of  the  city  of  New  York,  by  and  with  the  consent  of  the  com- 
missioners of  the  sinking  fund  of  the  city  of  New  York,  made  and  exe- 
cuted an  agreement  in  writing  with  the  plaintiff  whereby  the  said  Mc- 
Dougall Hawkes,  as  such  commissioner  of  docks  of  the  city  of  New 
York,  did  lease,  demise,  and  to  farm  let  unto  the  said  plaintiff  for  the 
term  of  five  years,  commencing  on  the  ist  day  of  January,  1904,  a  cer- 
tain piece  of  property,  about  12  feet  square,  upon  what  was  known  as 
the  marginal  street  at  the  foot  of  East  Twenty-Third  street,  in  said  city ; 
that  said  agreement  provided  that  the  plaintiff  should  have  the  right 
to  erect  and  maintain  upon  the  portion  of  the  marginal  street  thus 
leased  a  stand  for  the  sale  of  flowers,  newspapers,  and  tobacco ;  that 
the  plaintiff  should  pay  as  rent  of  said  stand  and  premises  so  leased  to 
him  as  aforesaid  by  the  said  commissioner  of  docks  of  the  city  of  New 
York,  in  four  equal  quarterly  payments  in  advance,  during  the  said 
term,  as  rent,  the  sum  of  $250 ;  that  on  or  about  the  4th  day  of  Janu- 
ary, 1904,  the  plaintiff  paid  to  the  defendant,  who  had  succeeded 
Hawkes  as  dock  commissioner,  the  sum  of  $62.50,  being  for  the  first 
quarter's  rent,  pursuant  to  said  agreement,  for  which  the  plaintiff  re- 
ceived a  receipt  signed  by  the  cashier  of  the  dock  department ;  that 
subsequent  thereto,  and  on  or  about  the  22d  day  of  January,  1904,  the 
plaintiff  received  from  the  defendant  a  notification,  which  is  annexed 
to  the  complaint,  signed  by  the  secretary  of  the  department,  which 
informed  the  plaintiff  that  the  department  was  in  receipt  of  an  opinion 
from  the  corporation  counsel  to  the  effect  that  the  use  of  the  marginal 
street  for  the  purposes  contemplated  in  the  lease  was  an  illegal  use, 
and  that  the  commissioner  of  docks  had  no  power  to  execute  the  lease 
in  question,  and  that  the  lease  was  therefore  canceled,  and  the  depart- 
ment would  not  permit  the  maintenance  of  a  stand  on  the  marginal 
street  thereat  under  such  lease,  and  that  if  the  plaintiff  would  call  at 
the  office  of  the  dock  department  the  money  deposited  as  the  plaintiff's 
rental  of  the  premises,  amounting  to  $62,150,  would  be  returned  to  him. 
The  complaint  further  alleges  that  after  the  making  of  the  lease,  and 
before  the  22d  day  of  January,  1904,  the  plaintiff,  relying  uf>on  the 
said  lease  or  agreement,  expended  the  sum  of  $612.59  in  the  construc- 
tion of  a  suitable  shed  or  structure  in  which  to  conduct  the  business 
referred  to  in  the  lease.  Wherefore  the  plaintiff  asks  for  a  judgment 
directing  the  defendant  to  specifically  oerform  the  said  lease  or  agree- 
ment entered  into  between  his  predecessor  in  office  as  commissioner 
of  docks,  and  that  the  plaintiff  recover  the  sum  of  $612.59,  damages 
sustained  by  him. 

There  was  annexed  to  the  complaint  a  plan  from  which  it  appeared 
that  the  property  leased  was  upon  the  marginal  street  adjoining  a  ferry 
to  Brooklyn  and  an  extension  of  Twenty-Third  street.    No  objection 
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is  taken  by  the  defendant  to  the  form  of  the  action,  or  as  to  the  ri^ht  of 
the  plaintiff  to  judgment  if  the  commissioner  of  docks  had  power  to 
authorize  a  structure  to  be  built  upon  this  mar^nal  street.  The  im- 
portance of  this  question  does  not  depend  upon  the  value  or  the  right 
of  the  plaintiff  to  this  small  portion  of  the  marginal  street,  but  there 
is  involved  the  right  of  the  dock  commissioner  to  authorize  these  mar- 

S'nal  streets  to  be  incumbered  by  structures  or  buildings  to  be  used 
r  private  business.  If  the  Legislature  has  granted  to  the  dock  com- 
missioner power  to  lease  the  marginal  streets  on  the  water  front, 
there  is  nothing  to  prevent  him  from  leasing  the  street,  and  authoriz- 
ing the  erection  of  buildings  thereon  to  any  extent,  depending  solely 
upon  his  discretion.  If  the  Legislature  has  vested  him  with  this 
power,  the  courts  cannot  review  his  discretion  in  relation  to  the  size 
of  the  buildings,  or  the  extent  to  which  the  streets  are  incumbered. 
That  such  was  the  intent  of  the  Legislature  would  not  be  inferred 
unless  such  intent  was  plainly  expressed.  The  plaintiff  insists  that 
authority  to  make  this  lease  is  found  in  certain  sections  of  the  charter, 
(chapter  466  of  the  Laws  of  1901,  as  amended  by  chapter  609,  p.  1777, 
of  the  Laws  of  1902). 

By  section  817,  p.  346,  of  the  charter,  all  of  the  powers  and  duties 
theretofore  vested  in  the  department  of  docks  of  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York  are  devolved  upon  and 
vested  in  the  department  of  docks  and  ferries  created  by  the  charter ; 
and  section  818  provides  that  the  commissioner  of  docks  shall  have 
exclusive  control,  subject  in  the  particulars  thereinafter  mentioned  to 
the  commissioners  of  the  sinking  fund,  of  the  wharf  property  belonging 
to  the  corporation  of  the  city  of  New  York,  including  aU  wharfs,  piers, 
bulkheads,  and  structures  thereon,  and  waters  adjacent  thereto,  and 
all  the  slips,  basins,  docks,  water  fronts,  land  under  water,  and  struc- 
tures thereon,  and  the  appurtenances,  easements,  uses,  revisions,  and 
rights  belonging  thereto,  which  are  owned  or  possessed  by  the  corpora- 
tion, or  to  which  said  corporation  is  or  may  become  entitled;  and 
said  commissioner  should  have  exclusive  charge  and  control  of  the  re- 
pairing, building,  rebuilding,  maintaining,  altering,  strengthening,  leas- 
ing, and  protecting  said  property,  and  every  part  thereof.  It  is  also 
given  the  exclusive  government  and  regulation  of  all  wharf  property, 
wharfs,  piers,  bulkheads,  and  structures  thereon,  and  waters  adjacent 
thereto.  Section  819  provides  that  the  plan  or  plans  for  the  whole  or 
any  part  of  the  water  front  of  the  city  of  New  York,  as  theretofore 
adopted  and  certified  to  by  the  commissioners  of  the  sinking  fund,  and 
filed  in  the  office  of  said  department  of  docks,  and  such  plan  or  plans 
as  may  be  determined  upon  pursuant  to  section  817  of  the  charter, 
adopted  and  certified  to  by  the  commissioners  of  the  sinking  fund,  and 
filed  in  the  office  of  the  commissioner  of  docks,  shall  be  and  continue 
to  be  the  sole  plan  or  plans  according  to  which  any  wharf,  pier,  bulk- 
head, basin,  dock,  slip,  or  any  wharf  structure  or  superstructure,  shall 
be  laid  out  or  constructed,  and  that: 

"Whenever  the  plan  ao  determined  upon  and  adopted,  or  hereafter  to  be 
determined  upon  and  adopted,  shall  Include  the  widening  of  an  exterior  street 
or  avenue,  or  the  opening  and  construction  of  a  new  exterior  street  or  exterior 
avenue,  or  the  abandonment  or  closing  of  such  street  or  avenue  already  in 
existence,  the  power  to  widen,  open,  construct,  abandon  or  close  the  same  shall 
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exclusively  reside  with  the  said  commissioner  of  docks,  who  is  hereby  aathor- 
Ized  to  take  such  steps  as  may  be  necessary  In  that  regard,  and  after  the  same 
shall  have  been  so  widened  or  opened,  the  right  to  maintain  the  widened  por- 
tion of  a  street  or  avenue  already  opened,  and  such  new  street  or  avenue  shall 
also  reside  with  the  said  commissioner  of  docks;  but  the  street  or  avenue  so 
widened  to  the  extent  of  the  part  so  widened,  or  such  new  street  or  avenue 
opened  under  this  plan  shall  not  be  a  public  street,  but  shall  be  a  marginal 
wUarf,  and  shall  be  used  In  that  regard  in  such  manner  from  time  to  time  as 
tile  commissioner  of  docks  shall,  by  resolution,  determine.  The  commissioner 
of  docks  shall  have  exclusive  power  to  regulate  the  use  of  marginal  streets  so 
that  the  land  and  buildings  upon  all  such  marginal  streets  may  be  used  to  the 
best  advantage  in  connection  with  the  wharfs  and  bulkheads;  and  the  com- 
mlssloner  of  docks  shall  have  the  power  to  regulate,  by  license  or  by  any  other 
suitable  means,  the  transfer  of  goods  and  merchandlfle  upon,  over  or  under 
all  such  marginal  streets." 

Section  825,  p.  355,  as  amended  by  chapter  609,  p.  1777,  of  the  Laws 
of  1902,  provides  that: 

"When  any  of  the  wharves,  piers,  bulkheads,  slips,  docks  and  basins  con- 
structed under  the  provisions  of  this  chapter  shall  be  opened  to  the  public 
use,  the  commissioner  of  docks  shall,  subject  to  the  provisions  of  law,  regulate 
the  charges  for  wharfage,"  etc.  That  "said  commissioner  of  docks  may,  In 
the  name  and  for  the  benefit  of  the  corporation  of  the  city  of  New  York  lease 
any  or  all  of  such  property,  and  any  and  all  wharf  property  belonging  to  the 
city  of  New  York,  as  constituted  by  this  act,  for  a  term  not  exceeding  ten 
years,  and  covenant  for  renewal  or  renewals.  *  *  *  But  unless  said  leases 
are  sold  at  public  auction  and  duly  advertised  In  the  City  Record  and  the  cor- 
poration newspapers  for  at  least  ten  days,  said  commissioner  shall  make  no 
lease  authorized  by  this  section  unless  the  terms  of  said  lease  are  approved 
by  the  commissioners  of  the  sinking  fund ;  but  temporary  permits  for  a  period 
not  exceeding  one  year  may  be  granted  to  use  and  occupy  said  wharf  prop- 
erty, said  permits  to  be  terminable  at  the  will  of  the  commissioner." 

The  complaint  alleged  that  this  property  which  was  attempted  to  be 
leased  to  the  plaintiff  was  a  part  of  the  marginal  street,  which  had 
been  duly  adopted  according  to  law,  and  as  such  was  water-front  prop- 
erty, under  the  jurisdiction  of  the  said  commissioner  of  docks. 

These  marginal  streets  were  evidently  intended  to  be  a  continuation 
or  extension  of  the  dock  system ;  and  it  was  recognized  that  they  neces- 
sarily would  at  times  be  obstructed  by  merchandise  removed  from  ships 
or  to  be  loaded  upon  ships  at  the  wharves,  and  by  the  necessary  ma- 
chinery used  for  loading  and  unloading  ships,  and  the  other  general 
uses  to  which  wharf  property  is  usually  put.  If  these  wharf  streets 
were  to  be  used  in  this  connection,  with  the  adjoining  wharves  or  bulk- 
heads, it  would  be  quite  impossible  to  keep  them  free  from  the  obstruc- 
tions and  incumbrances  which  would  not  be  allowed  in  the  usual  public 
streets.  It  certainly,  however,  was  not  intended  by  this  provision  to  au- 
thorize the  dock  commissioner  to  cause  the  marginal  street  to  be  built 
on  by  permanent  structures  to  be  used  for  business  purposes  distinct 
from  the  wharves  or  bulkheads,  as  it  seems  to  me  that  such  authority 
would  be  opposed  to  the  whole  intent  of  the  Legislature  as  shown  by 
the  various  provisions  of  the  charter.  While  a  new  street,  or  avenue 
along  the  water  front  was  not  to  be  a  public  street,  it  was  to  be  a  mar- 
ginal wharf,  to  be  used,  not  generally  as  the  commissioner  should 
direct,  but  as  a  marginal  wharf  for  wharf  or  bulkhead  purposes ;  and 
the  further  provision  of  the  section,  that  the  commissioner  of  docks 
should  have  the  exclusive  power  to  regulate  the  use  of  marginal  streets, 
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SO  that  the  land  and  buildings  upon  all  such  marginal  streets  should 
be  used  to  the  best  advantage  in  connection  with  the  wharves  and  bulk- 
heads, did  not  refer  to  the  land  and  buildings  in  the  marginal  streets, 
but  to  the  abutting  land  and  buildings,  thus  emphasizing  the  intention 
that  these  streets  should  be  so  used,  in  connection  with  the  wharves, 
and  the  abutting  land  and  buildings  thereon,  as  would  best  conserve  the 
general  purposes  of  commerce.  For  that  purpose,  undoubtedly,  the 
commissioner  could  authorize  the  construction  of  machinery  for  load- 
ing and  unloading  ships,  and  carrying  the  merchandise  therefrom  to 
the  adjoining  property,  although  such  a  use  would  be  inconsistent  with 
a  strict  street  use.  But  there  is  nothing  in  this  section  which  would 
justify  the  commissioner  in  appropriating  these  marginal  streets  for 
purposes  other  than  commercial  purposes  in  connection  with  the 
wharves  and  bulkheads  or  piers  which  were  adjacent  to  them ;  and  so 
we  see  that  section  825  of  die  charter  provides  that  when  the  wharves, 
piers,  bulkheads,  slips,  docks,  and  basins  shall  be  opened  to  the  public, 
the  commissioner  of  docks  may  regulate  the  charges  for  wharfage, 
cranage,  and  dockage  of  all  vessels  admitted  thereto,  and  may  lease 
any  or  all  of  such  property,  or  any  and  all  wharf  property  belonging 
to  the  city.  This  provision  to  lease  was  not  intended  to  authorize  a 
lease  of  the  marginal  streets  for  purposes  not  connected  with  the  dock 
property.  But  as  provided  in  section  819  of  the  charter,  such  marginal 
streets  were  to  be  used  as  a  marginal  wharf,  and  not  for  other  business 
entirely  disconnected  with  the  wharves  or  piers.  The  charter  is  speak- 
ing of  the  power  conferred  upon  the  department  of  docks,  and  the  au- 
thority given  to  the  head  of  that  department  in  relation  to  the  manage- 
ment of  the  docking  facilities  of  a  commercial  seaport,  in  connection 
with  the  duties  which  devolve  upon  him  in  charge  of  such  department, 
and  in  charge  of  the  wharves,  piers,  and  bulkheads  connected  with  the 
commercial  interest  of  the  city.  He  is  given  authority  to  lease  the 
wharves  and  piers,  and  incidental  authority  in  connection  with  such 
leases  to  control  the  marginal  streets  which  are  adjacent  to  such  piers 
and  bulkheads.  In  conferring  that  power,  there  was  no  authority  to 
lease  any  of  the  docks  or  marginal  streets  for  purposes  not  connected 
with  the  uses  of  wharves,  piers,  and  bulkheads.  I  apprehend  that  if 
the  commissioner  should  lease  for  10  years  the  whole  of  one  of  these 
streets  for  a  large  office  building,  or  for  private  business  purposes,  such 
a  lease  would  be  clearly  beyond  his  power ;  and  yet,  if  he  is  authorized 
to  lease  a  portion  of  one  of  these  margfinal  streets  for  the  selling  of 
flowers  and  tobacco,  I  can  see  no  reason  why  he  would  not  also  be 
authorized  to  lease  the  whole  of  such  a  street  for  the  erection  of  a 
permanent  building.  These  marginal  streets  became  a  part  of  the 
wharf  system  of  the  city,  to  be  used  in  connection  with  wharfs  and 
piers  for  the  commercial  uses  to  which  such  wharves  and  piers  are  de- 
voted ;  and  for  such  commercial  purposes  the  wharfs  and  piers  can  un- 
doubtedly be  leased,  and  the  use  of  the  marginal  street,  in  connection 
with  the  wharf  and  pier  thus  leased,  authorized  by  the  commissioner. 
But  the  power  of  the  commissioner,  it  seems  to  me,  is  restricted  to  such 
a  use  of  the  marginal  street,  and  he  has  no  authority  to  divert  these 
marginal  streets  from  use  in  connection  with  the  wharves  and  piers 
which  the  statute  plainly  implies. 


Digitized  by  LjOOQ  IC 


Sup.  Ct.)  SMITH  V.  SHELDON.  1099 

I  think,  therefore,  this  lease  was  in  violation  of  these  provisions  of 
the  charter,  and  in  excess  of  the  power  of  the  commissioner,  and  that 
the  court  below  was  right  in  refusing  to  enforce  such  an  agreement  or 
lease  made  in  violation  of  the  provisions  of  the  charter. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed,  with 
costs.    All  concur. 


SMITH  T.  SHELDON. 
(Supreme  Court,  Appellate  DlTlsIon,  Third  Department    May  4,  1S04.) 

1.  COICPBOUIBE  AND  SeITIXMXNT— OfFBBS— KffKCT  on   CoBTft— Detekiunatioh. 

In  determining  the  effect,  on  liability  for  costs,  of  an  offer  to  compro- 
mise, the  condition  of  the  pleadings  at  the  time  the  offer  is  serred  most 
be  considered. 

2.  Same— HoBi  Fatobable  Judoment. 

Plaintiff,  who  had  worked  a  farm  of  defendant  on  snares,  sned  defend- 
ant for  a  balance  on  account  for  produce  raised  on  the  farm  and  sold 
by  defendant,  for  money  laid  out  and  expended  by  plaintiff  for  defendant, 
for  plaintiff's  share  in  the  crops  and  produce,  and  for  plaintiff's  Interest 
in  live  stock  on  the  farm.  In  her  counterclaim,  defendant  alleged  an  in- 
debtedness of  plaintiff  on  account  of  goods  sold  by  defendant  to  plaintiff, 
and  offered,  in  support  of  her  counterclaim,  proof  that  she  had  sold  five 
cords  of  wood  to  plaintiff  for  the  sum  of  $25.  Before  filing  her  counter- 
claim, defendant  offered  to  allow  judgment  to  be  taken  against  her  for 
|130,  with  costs,  but  plaintiff  declined  the  offer.  Judgment  was  rendered 
for  plaintiff  in  the  sum  of  fl29.03.  Held,  that  as  the  proof  in  support 
of  the  counterclaim  was  of  a  contract  distinct  from  that  set  up  in  the 
complaint,  and  as  plaintiff's  liability  on  such  contract  would  not  have  been 
affected  by  a  judgment  on  the  complaint,  had  the  connterclaim  not  been 
interposed,  and  as  the  judgment  operated  to  extinguish  the  counterclaim, 
.  it  was  more  favorable  to  plaintiff  than  the  offer  of  Judgment,  and  be  was 
entitled  to  his  cost& 

Appeal  from  Columbia  County  Court 

Action  by  William  Smith  against  Alice  Sheldon.  From  an  order 
directing,  that  the  taxation  of  costs  in  favor  of  defendant  be  set  aside, 
and  that  costs  be  retaxed  in  favor  of  plaintiff  and  s^^nst  defendant, 
defendant  appeals.    Affirmed. 

Plaintiff  brought  an  action  against  the  defendant  in  the  county  court,  and 
in  his  complaint  alleged  that  during  the  year  beginning  April  1,  1900,  and  end- 
ing on  or  about  March  28,  1901,  he  worked  a  farm  of  the  defendant  upon 
shares,  pursuant  to  an  agreement  in  writing,  and  that  the  defendant  is  indebt- 
ed to  him  for  "a  balance  on  accoimt  for  produce  raised  on  said  farm  during 
said  term  and  sold  by  said  defendant,  the  proceeds  of  which  were  received 
and  retained  by  her;  for  money  laid  oat  and  expended,  and  for  materials  fur- 
nished and  purchased,  by  plaintiff  for  the  defendant ;  for  plaintiff's  share  or  in- 
terest in  crops  and  produce  still  undivided  end  in  possession  of  the  defendant; 
for  plaintiff's  interest  or  share  in  live  stock  maintained  on  said  farm — amount- 
ing, in  the  aggregate,  to  the  sum  of  ttiree  hundred  ninety-nine  ■•/loo  dollars," 
as  more  fully  appears  by  a  schedule  made  a  part  of  said  complaint  The  sched- 
ule states  in  detail  the  items  for  which  the  plaintiff  claims  that  the  defendant 
is  indebted  to  him,  and  included  therein,  in  addition  to  items  of  account  ex- 
pressly within  the  terms  of  said  contract  are  other  items  for  extra  work  and 
materials  furnished  in  connection  with  working  said  farm  during  said  time, 
one  item  of  which  extends  beyond  said  term,  and  to  the  1st  day  of  May,  1901. 
The  defendant's  answer  is  substantially  a  general  denial,  and  as  a  counter- 
claim the  defendant  alleged  "that  the  plaintiff  is  indebted  to  the  defendant  in 
the  sum  of  one  hundred  dollars  on  the  balance  of  an  account  for  goods  sold  by 
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defendant  to  plaintiff  and  dellrered,  money  and  property  belonging  to  defend- 
ant had  and  received  by  plaintiff,  and  for  personal  property  belonging  to  de- 
fendant, used  and  enjoyed  by  plaintiff  between  the  Ist  day  of  April,  1898,  and 
tbe  l8t  day  of  May,  1901,  both  InclualTe."  The  anawer  demanded  that  the 
complaint  be  dismissed,  and  that  the  defendant  have  Judgment  against  the 
plaintiff  for  $100.  On  the  trial,  evidence  was  given  to  sustain  tbe  plaintUTs 
cause  of  action,  and  also  to  sustain  the  defendant's  counterclaim;  and  one  of 
the  items  of  the  defendant's  counterclaim,  on  which  she  offered  proof,  was  five 
cords  of  standing  wood  sold  and  delivered  to  the  plaintiff  in  1899  for  $25. 
The  referee  to  whom  the  Issues  were  referred  found  that  the  defendant  was  in- 
debted to  the  plaintiff  in  the  sum  of  $129.03,  and  directed  Judgment  ngalnst 
the  defendant  therefor.  After  the  plaintiff's  complaint  was  served,  but  before 
the  defendant's  answer  thereto  was  served,  she  served  a  written  offer  to  allow 
Judgment  to  be  taken  agpainst  her  for  the  sum  of  $180,  with  costs.  The  offer 
of  judgment  was  not  accepted.  After  the  decision  of  the  referee  was  filed,  the 
defendant  taxed  her  costs,  and  claimed  that  the  plaintiff  had  failed  to  recorer 
a  Judgment  more  favorable  to  him  than  tbe  offer.  A  motion  was  then  made  to 
set  aside  said  taxation  of  costs  in  favor  of  the  defendant,  and  to  direct  that 
costs  be  taxed  in  favor  of  the  plaintiff  against  the  defendant,  which  motion 
was  granted,  and  from  the  order  entered  thereon  this  appeal  Is  taken. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 

T.  D.  Bell,  for  appellant 

John  M.  McDonald  (John  L,.  Crandell,  of  counsel),  for  respondent. 

CHASE,  J.  In  determining  the  effect  of  an  offer  to  compromise, 
the  condition  of  the  pleadings  at  the  time  the  offer  is  served  must  be 
considered.  Tompkins  v.  Ives,  36  N.  Y.  75.  The  amount  of  the 
judgment  rendered  in  i^vor  of  the  plaintiff  was  97  cents  less  than  the 
offer  of  judgment.  It  is  claimed  by  the  plaintiff  that,  in  addition  to 
the  money  judgment  recovered  by  him,  he  has  also  extinguished  the 
defendant's  counterclaim,  and  that  therefore  the  judgment  recovered 
upon  the  trial  is  more  favorable  to  him  than  the  offer.  15  Encyclo- 
paedia of  Pleading  &  Practice,  56.  The  defendant  contends  that  all 
the  items  of  her  counterclaim  are  so  connected  with  the  items  of  the 
plaintiff's  complaint  that,  in  determining  the  balance  due  the  plaintiff, 
such  items  constituting  her  counterclaim  could  have  been  proven  under 
a  general  denial,  and  that,  had  the  plaintiff  accepted  her  offer  of  judg- 
ment, such  counterclaim  would  have  been  extinguished.  The  defend- 
ant is  mistaken  in  her  claim,  at  least  to  the  extent  of  the  item  for  wood 
claimed  to  have  been  sold  by  the  defendant  to  the  plaintiff  about  a 
year  prior  to  the  time  when  the  written  contract  between  the  plaintiff 
and  defendant  was  made,  and  prior  to  the  transactions  upon  which 
the  plaintiff's  suit  is  based.  Such  item  appears  to  arise  from  an  inde- 
pendent contract  Claims  or  demands  arising  from  distinct  and  inde- 
pendent contracts  will  sustain  separate  actions  or  counterclaims,  and 
are  not  affected  by  actions  between  the  same  parties  arising  from 
other  independent  contracts  or  transactions.  Secor  v.  Sturgis,  16  N. 
Y.  '548.  .  . 

We  are  of  the  opinion  that  the  plaintiff  obtained  a  more  favorable 
judgment  than  that  offered  by  the  defendant.  The  order  should  be  af- 
firmed, with  $10  costs  and  disbursements.    All  concur. 
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JACKSON  T.  MOOUB. 
(Supreme  Court,  Appellate  DlTlsion,  Third  Department    May  11,  1904.) 

1.  Co-Tenanct— SAUt  OF  Pbopebtt— Right  to  Pbockkdb. 

Where  tenants  In  common  In  real  property  sold  the  same  to  one  who 
agreed  to  pay  certain  Incumbrances  and  sell  the  premisea  and  return  one- 
third  of  the  proceeds  to  such  oo-tenanta,  they  became  tenants  in  common 
of  one-third  of  the  net  proceeds  of  the  sale  as  personal  property. 

2.  SaKK— QUARTITT    or    IllTKBEBT— PBKStnCFTIOH. 

In  the  absence  of  any  eridence  on  the  subject,  the  shares  of  several 
tenants  in  common  are  presumed  to  be  equal. 

■B.  Sake— Actions— JoiNOBB  or  Pabties. 

As  a  general  rule,  tenants  in  common  of  personal  property  must  Join  In 
bringing  actions,  whether  arising  ex  contractu  or  ex  delicto. 

-4.  Sake— Release  bt  One  Terart— Effect  oh  Otiteb  Tenants. 

One  tenant  in  common  in  personalty  may  settle  for  or  release  bla  inter- 
eat  in  the  common  property,  but  cannot  settle  for  or  release  the  intereat 
of  bis  co-tenants. 

&  Sake- Release  bt  Onb  Tenant— Suit  bt  Co-Tenant. 

Where  one  tenant  in  common  has  settled  for  his  portion  of  the  damages 
on  account  of  the  act  of  another  with  respect  to  the  common  property,  bcr- 
fore  action  therefor,  his  co-tenant  may  sue  without  joining  him. 

'O.  Sake— EsTOPFEL. 

Where  defendant  had  settled  with  plaintiff's  oo-tenants  for  their  shares 
of  the  money  received  by  him  from  another  who  bad  sold  the  common 
property,  defendant  could  not  object  to  plaintiff's  suing  alone  for  money 
concededly  in  his  possession  belonging  to  plaintiff. 

7.  CoNVEBsioN— When  Maintainable— Monet  Received  as  Tbtjstee. 

After  demand  and  refusal  to  pay,  an  action  for  conversion  will  lie 
against  one  who  has  received  money  in  a  fiduciary  capacity. 
Parker,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Fulton  County. 

Action  by  Suzette  Jackson  against  Dewitt  C.  Moore.  From  a  judg- 
ment dismissing  the  complaint,  plaintiff  appeals.     Reversed. 

See  76  N.  Y.  Supp.  164;  84  N.  Y.  Supp.  1131. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTOxN,  JJ. 

Jordan  &  Cassedy  (Clark  L.  Jordan,  of  counsel),  for  appellant 
Dewitt  C.  Moore  (Andrew  J.  Nellis,  of  counsel),  for  respondent 

CHASE,  J.  The  defendant  is  an  attorney  and  counselor  at  law. 
This  action  has  been  twice  tried.  The  evidence  now  before  us  is  ma- 
terially different  from  the  evidence  presented  to  us  on  the  former  ap- 
peal. Jackson  v.  Moore,  72  App.  Div.  217,  76  N.  Y.  Supp.  164.  On 
November  10,  1896,  the  plaintiff  and  her  two  brothers,  Paul  and 
George,  conveyed  to  one  K.  certain  real  property,  and  on  the  same  day 
an  agreement  was  entered  into  by  and  between  K.  of  the  first  part  and 
the  plaintiff  and  her  two  brothers  of  the  second  part  by  which  K. 
agreed  to  pay  and  discharge  certain  mortgages  on  said  real  property 
and  certain  costs,  taxes,  and  expenses,  and  sell  and  dispose  of  said 
real  property,  and  divide  the  net  proceeds  thereof  "two-thirds  thereof 

f  3.  See  Tenancy  In  Common,  voL  46,  Cent  Dig.  1 14^ 
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to  tlie  said  party  of  the  first  part  and  one-third  thereof  to  the  said  parties 
of  the  second  part."  K.  subsequently  sold  said  real  property,  and  c»ie- 
third  of  the  net  proceeds  thereof  was  $812.82.  K.  claimed  that  he 
had  been  obliged  to  pay  and  discharge  certain  undisclosed  liens  on 
the  share  of  plaintiff's  brother  Paul  in  said  real  property,  which  pay- 
ments amounted  to  more  than  Paul's  share  in  said  net  proceeds,  and, 
a  controversy  having  arisen  with  K.,  the  plaintiff's  brothers  employed 
defendant  to  collect  of  K.  the  net  proceeds  of  said  real  property  pur- 
suant to  said  agreement  Defendant  and  plaintiff's  brother  George 
called  on  the  plaintiff,  and  asked  her  to  join  with  her  brothers  to  enforce 
collection  of  said  net  proceeds  from  K.,  and  defendant  said  to  plcuntiff,. 
"Now,  then,  if  you  will  join  with  your  two  brothers,  and  give  me  au- 
thority to  collect  this  of  Mr.  Keck,  I  will  not  charge  you  one  cent  for 
what  I  do  for  you."  Defendant  explained  to  plaintiff  why  he  was 
willing  to  act  for  her  without  charge.  Plaintiff  then  gave  to  the  de- 
fendant a  power  of  attorney  to  ask,  demand,  sue  for,  recover,  and  re- 
ceive of  K.  any  moneys  due  and  owing  to  her  from  him  by  virtue  of 
said  agreement.  Thereafter  the  defendant  brought  an  action  in  the 
name  of  the  plaintiff  and  her  two  brothers  against  K.  for  said  one-third 
of  said  net  proceeds,  and  K.  brought  an  action  against  plaintiff  and  her 
two  brothers  for  breach  of  warranty  in  the  deed  given  by  them  to 
him.  Subsequently  both  actions  were  discontinued,  and  the  whole  mat- 
ter was  settled  by  K.  paying  to  the  defendant  $521.60,  and  releases 
previously  executed  by  plaintiff  and  her  brothers  were  delivered  to  K. 
The  final  payment  was  made  by  K.  to  the  defendant  in  August,  1899. 
Plaintiff  was  not  notified  of  the  settlement.  On  December  2,  1899,  in 
answer  to  a  letter  written  by  the  plaintiff  to  the  defendant,  he  wrote 
to  her  as  follows: 

"I  do  not  wonder  that  you  should  become  somewhat  Impatient  at  the  delay 
which  has  attended  the  settlement  of  these  cases,  but  you  know  the  law's 
delay  is  proverbial  and  promptness  Is  an  exception  to  the  general  rule.  I 
bad  expected  before  this  to  be  able  to  call  upon  you. and  hare  matters  ad- 
Justed,  but  I  have  been  unable  to  do  so  and  have  neglected  to  write  yon.  I 
will  endeavor  to  have  matters  closed  up  as  soon  as  possible  In  accordance  wltb 
the  wishes  expressed  In  your  letter." 

When  such  letter  was  written  the  defendant  had  for  about  four 
months  been  in  the  possession  of  the  plaintiff's  share  of  said  net  pro- 
ceeds. In  February,  1900,  plaintiff  was  informed  by  one  other  than  the 
defendant  that  the  defendant  had  collected  her  money.  Plaintiff  then 
went  with  her  husband  to  the  defendant,  and  her  testimony  in  relation 
thereto  is  as  follows : 

"I  asked  him  If  It  was  true  that  Mr.  Keck  had  paid  him  that  money,  and  he 
said  it  was.  *  *  *  I  asked  him  If  he  could  pay  me  that  money  that  after- 
noon. He  said  no,  he  could  not  I  asked  bim  when  he  could  pay  it,  and  be 
said  he  would  come  out  on  Saturday.  I  asked  blm  how  much,  was  due  me;  and 
he  said  about  $200;  that  it  had  taken  some  of  George's  share — some  money 
— to  pay  up  Paul's  Indebtedness,  so  Paul  had  nothing  In  It ;  that  he  bad  given 
Oeorge  more  than  belonged  to  him,  so  that  all  the  money  he  had  In  his  hands 
he  held  intact  for  me— about  $260." 

The  defendant  failed  to  keep  this  and  other  engagements  with  the 
plaintiff,  and  subsequently  plaintiff  employed  her  present  attorneys, 
and,  after  some  correspondence  by  them  with  the  defendant,  the  defend- 
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ant,  in  an  interview  with  one  of  such  attorneys,  asked  how  much  the 
plaintiff  claimed,  and  he  was  told  "$260.80."  Defendant  said,  "That 
is  all  right,  but  what  about  my  fees  ?"  Demand  was  then  made  on  be- 
half of  the  plaintiff  for  the  $260.80,  and  the  defendant  refused  to  pay 
it,  and  further  said,  "I  cannot  pay  tOKiay,  anyway."  This  action  was 
then  commenced. 

By  undisputed  testimony  it  now  appears  that  the  defendant,  under 
a  power  of  attorney  from  the  plaintiff,  and  acting  for  her  and  her  two 
brothers,  settled  with  K.  on  behalf  of  each  of  them.  The  evidence  fur- 
ther shows  that  the  defendant  admitted  to  the  plaintiff  that  her  brothers 
had  received  their  full  share  of  the  amount  collected  by  him,  and  that 
he  had  in  his  hands  $260.80  of  the  amount  so  collected,  which  amount 
was  the  share  of  the  plaintiff.  On  such  undisputed  statement  and 
undenied  admissions  the  reasons  mentioned  in  the  former  opinion  of 
this  court  why  the  plaintiff  should  not  be  allowed  to  recover  on  the 
merits  are  answered  and  overcome. 

The  plaintiff  and  her  brothers  were  tenants  in  common  in  the  real 
property  sold  to  K.,  and  under  the  agreement  they  became  tenants  in 
common  of  one-third  of  the  net  proceeds  thereof.  Such  net  proceeds 
was  personal  property.  In  the  absence  of  any  evidence  on  the  subject, 
the  shares  of  several  tenants  in  common  are  presumed  to  be  equal. 
Am.  &  Eng.  Ency.  of  Law,  vol.  17,  651 ;  Baumann  v.  Guion,  21  Misc 
Rep.  120,  46  N.  Y.  Supp.  '715.  As  a  general  rule,  tenants  in  common 
of  personal  property  must  join  in  bringing  actions,  whether  arising  ex 
contractu  or  ex  delicto.  Hill  v.  Gibbs,  5  Hill,  56.  One  tenant  in  com- 
mon can  settle  for  or  release  his  interest  in  such  personal  property,  but 
he  cannot  settle  for  or  release  the  interest  of  his  co-tenants.  If  one 
tenant  in  common  should  settle  for  his  portion  of  the  damages  before 
action,  the  other  may  sue  without  joining  him.  Gock  v.  Keneda,  29 
Barb.  120.  WTien  the  interests  are  separate,  or  have  been  severed,  the 
tenants  must  sue  separately.  Ency.  Pleading  &  Prac.  vol.  ij,  772. 
The  record  contains  evidence  which,  undisputed,  is  sufficient  to  show 
that  the  plaintiff  and  her  brothers  were  equally  interested  in  said  one- 
third  of  said  net  proceeds,  and  that  they  and  the  defendant  have  treated 
such  proceeds  as  owned  severally  by  the  plaintiff  and  her  brothers  in 
equal  shares,  and  that  the  defendant  has  paid  and  settled  with  the  plain- 
tiff's brothers  for  their  shares,  leaving  the  plaintiff's  share  in  such  pro- 
ceeds separate  from  and  independent  of  the  shares  of  her  brothers. 
When  demand  was  made  upon  the  defendant  for  payment  to  the  plain- 
tiff of  the  amount  claimed, by  her,  the  only  objection  made  by  him,  other 
than  his  inability  to  pay,  was  that  the  plaintiff  should  allow  him  some- 
thing for  his  services  in  her  behalf.  If  the  defendant  has  paid  and 
settled  with  the  plaintiff's  two  brothers  for  their  shares  in  the  moneys 
received  of  K.,  he  should  not  be  allowed  to  object  to  the  plaintiff's 
maintaining  this  action  in  her  individual  name  for  the  amount  con- 
cededly  in  his  possession  belonging  to  her.  If  there  is  a  dispute  as  to 
whether  the  defendant  is  entitled  to  deduct  anything  from  the  amount 
remaining  in  his  possession  for  services  performed  by  him  for  the  bene- 
fit of  the  plaintiff  in  the  collection  thereof,  such  question  is  one  of  fact 
to  be  determined  on  the  trial. 
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There  was  a  difference  of  opinion  in  this  court  on  the  former  appeal 
as  to  whether  the  plaintiff,  in  any  event,  could  recover  of  the  defend?nt 
in  an  action  for  conversion.  Since  the  decision  on  the  last  appeal  the 
Court  of  Appeals  in  Britton  v.  Ferrin,  171  N.  Y.  235,  63  N.  E.  954,  have 
held  that  after  a  demand  and  refusal  to  pay  an  action  for  conversion 
will  lie  against  a  person  who  has  received  money  in  a  fiduciary  ca- 
I»city. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.  All  concur,  except  PARKER,  P. 
J.,  who  dissents. 


In  re  PRESIDENT,  ETC..  OP  ALBANY  ft  B.  TURNPIKE  ROAD. 
(Supreme  Court,  Appellate  Division,  Third  Department    Itaj  U>  190i.) 

1.  Taxation— TuBRFiRKa—pKAiicHiBB — ^AasKssiiENr. 

Tbe  fraDchise  of  a  turnpike  company  ig  not  subject  to  asaesament  for 
taxation  by  the  aasesBors  of  a  town  in  which  part  of  the  road  la  located. 

2.  Saub— Imfbovehents— EABEUEirrs— Land. 

Where  a  tumpllce  company  did  not  own  the  fee  in  the  land  on  -whlcb 
its  pike  was  constructed,  but  owned  a  continuing  easement  therein  for  tlie 
maUitenance  of  the  pike  during  the  life  of  the  company's  franchise,  sucb 
easement,  together  with  the  corporation's  tangible  property,  consisting  of 
bridges,  culverts,  ditches,  prepared  roadbeds,  and  structures  on  tlie  soil. 
were  taxable  to  it  as  "land,"  under  Laws  1896,  p.  796,  c  908,  I  2,  subd. 
8,  as  amended  by  Laws  1899,  p.  1589,  c.  712,  providing  that  the  term  "laid" 
shall  include  not  only  the  land  Itself,  above  and  under  water,  but  all 
buildings  and  other  articles  and  structures,  and  superstructures  a?ected 
upon  or  under  the  same,  etc. 

Certiorari,  on  petition  of  the  president,  directors,  and  company  of 
the  Albany  &  Bethlehem  Turnpike  Road  against  William  Selkirk  and 
others,  as  assessors  of  the  town  of  Bethlehem,  to  review  the  assess- 
ment of  relator's  road  as  real  estate  subject  to  taxation  within  such 
town.    Writ  dismissed.  ' 

The  president  directors,  and  company  of  the  Albany  ft  Bethlehem  Turnpike 
Road  is  a  turnpike  corporation  incorporated  and  acting  under  chapter  90  of 
the  Laws  of  1804.  Said  act  of  incorporation  was  amended  by  chapter  77  of 
the  Laws  of  1805,  chapter  164,  p.  145,  of  the  Laws  of  1818,  chapter  4G,  p.  33. 
of  the  Laws  of  1830,  chapter  41,  p.  26,  of  the  Laws  of  1843.  chapter  63,  p.  Itia 
of  the  Laws  of  1859,  and  chapter  427,  p.  704,  of  the  Laws  of  1888.  In  the  year 
1903  said  assessors  placed  upon  the  assessment  roll  of  said  town,  in  the  first 
column  thereof,  the  words  "Albany  and  Bethlehem  Turnpike  CJa,"  and  In  the 
second  column  thereof,  and  after  said  name,  the  words.  "E^m  city  line  to 
Babcock's  corners,  and  a  branch  from  Coming's  Hill  to  gate  of  Isaac  Sanders 
on  River  road  below  Abbey  Hotel — 5  miles  of  highway,"  and  in  the  third  col- 
umn thereof,  and  opposite  said  description,  the  figures  "$20,000."  This  writ 
was  issued  to  review  the  action  of  said  assessors  in  making  said  assessment 
The  relator  insists  that  the  assessment  should  be  wholly  set  aside,  for  the  rea- 
son that  It  does  not  own  any  real  estate  in  the  town  of  Bethlehem.  No  ques- 
tion is  raised  in  this  court  as  to  the  name  by  which  the  relator  is  assessed,  nor 
as  to  the  amount  of  the  assessment  nor  as  to  there  being  five  miles  of  highway 
within  said  town  of  Bethlehem,  maintained  by  the  relator  and  from  travelers, 
upon  which  it  takes  toll. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 


Digitized  by  LjOOQ  IC 


Sup.   Ct.)      IN  BE  FBESIDKNT,  ETC.,  ALBANT  *  B.  T.  BOAD.  1^05 

Tracey  &  Cooper  (Frederick  Townsend,  of  counsel),  for  relator; 
Newton  B.  Van  Derzee,  for  assessors. 

CHASE,  J.  The  relator's  franchise  is  not  subject  to  assessment,  at 
least  by  the  town  assessors,  and  the  respondents  did  not  assume  to  as- 
sess it  The  assessment  was  upon  the  five  miles  of  highway  as  real 
property,  and,  unless  the  assessment  can  be  sustained  as  an  assess- 
ment upon  real  property,  it  must  fall. 

By  the  Tax  Law  (subdivision  3  of  section  2  of  chapter  908,  p.  796, 
of  the  Laws  of  1896,  as  amended  by  chapter  712,  p.  1589,  of  the  Laws 
of  1899)  it  is  provided : 

"The  terms  'land,'  'real  estate,'  and  'real  property,'  as  used  In  this  chapter. 
Include  tbe  land  itself  above  and  under  water,  all  bnlldlngs  and  other  articles 
and  structures,  substructures  and  superstructures,  erected  upon,  under  or 
above,  or  affixed  to  the  same;  all  wharves  and  piers,  including  the  value  of 
tbe  right  to  collect  wharfage,  cranage  or  dockage  thereon;  all  bridges.    *    *    *" 

The  evidence  before  us  is  not  sufficient  to  justify  the  conclusion  that 
the  relator  owns  the  fee  of  said  highway.  An  assessment  upon  real 
property  includes,  as  a  part  of  the  property  assessed,  something  more 
than  the  fee  of  the  land.  When  the  owner  of  the  fee  of  the  land  owns 
all  buildings  and  other  articles  and  structures,  substructures,  and  super- 
structures erected  upon,  under,  or  above,  or  af&ced  to  the  same,  they 
are  included  in  the  one  assessment.  When  one  person  owns  the  fee  of 
the  real  prc^rty,  and  another  person  owns  the  articles  and  structures 
erected  upon,  under  or  above,  or  affixed  to  the  same,  the  fee  of  the  land 
can  be  assessed  to  one  person,  and  such  articles  and  structures  thereon 
can  be  separately  assessed  as  real  property  to  the  person  owning  the 
same. 

In  a  case  where  a  railroad  company  maintained  its  track,  consisting 
of  stringers,  ties,  and  rails  laid  in  a  public  highway  where  it  had  no 
interest  in  the  land  of  the  highway,  save  a  right  to  use  the  same  for  the 
passage  of  its  teams  and  vehicles  to  and  fro  over  its  track,  but  which 
right  was  constant  and  exclusive  and  for  the  extent  of  its  chartered 
existence,  the  Court  of  Appeals  held  that  such  company  had  an  ease- 
ment in  the  land  over  which  such  right  was  enjoyed,  and  that  such  ease- 
ment was,  for  the  purposes  of  assessment,  real  property.  The  People 
ex  rel.  D.  &  F.  R.  Co.  v.  Cassity,  46  N.  Y.  46.  The  court,  referring 
to  the  statute  then  existing,  say: 

"We  do  not  think  that,  when  buildings  or  other  articles  are  erected  upon  or 
affixed  to  the  earth,  they  are  not.  In  the  view  of  tbe  statute,  land,  unless  held 
and  owned  In  connection  with  the  ownership  of  a  fee  In  the  soil.  We  are  of  thi» 
opinion  that  the  statute  means  that  such  an  Interest  in  real  estate  as  will  pro- 
tect the  erection  or  affixing  thereon,  and  the  possession,  of  buildings  and  fix- 
tures, will  bring  tiiose  buildings  and  fixtures  within  the  term  'lands,'  and  hold 
them  to  assessment  as  the  lands  of  whomsoever  has  that  Interest  in  the  real 
estate  and  owns  and  possesses  the  buildings  and  fixtures.  The  defendants 
were  right,  then,  in  considering  the  track  of  the  relators  ■•  land,  and  liable 
to  assessment  as  such." 

In  an  action  brought  to  set  aside  an  assessment  on  a  certain  pier, 
where  the  owner  of  £e  pier  did  not  own  the  fee  of  the  land  upon  which 
87  N.Y.8.— 70 
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it  was  built,  the  G>urt  of  Appeals,  in  Smith  v.  The  Mayor,  68  N.  Y. 
552.  say: 

"Under  the  laws  of  our  state  a  mere  franchise  or  Incorporeal  hereditament 
of  any  kind  is  not  taxable  except  by  special  statute.  The  plaintifl  has  a  fran- 
chise to  Gonstmct  and  maintain  this  pier  and  take  wharfage  for  Its  use.  The 
pier  itself  is  a  structure  built  under  his  franchise.  It  is  tangible,  balky  prop- 
erty, and  in  no  sense  incorporeal.  It  Is  not  like  a  mere  right  or  prlyll^e  wliieh 
has  no  physical  existence.  A  person  may  have  a  franchise  to  build  and  main- 
tain a  bridge  and  take  toll  for  its  use.  The  bridge,  as  a  structure,  is  not  a 
franchise.  He  may  not  be  taxed  oti  his  franchise,  but  he  can  be  taxed  upon 
the  Btmcture  or  real  estate.  A  railroad  company  has  a  franchise  to  construct 
and  maintain  a  railroad.  Its  franchise  cannot  be  taxed,  but  its  road  and  other 
structures  can  be  taxed  as  real  estate  The  bridge  and  railroad  may  not  be 
of  any  use  to  their  owners  without  the  franchise  pertaining  or  incident  to 
them,  and  yet  they  may  be  taxed,  and,  for  the  purpose  of  fixing  their  value, 
the  uses  to  which  they  may  be  subjected  must  be  considered." 

The  return  of  the  respondents  does  not  give  us  a  very  clear  view  of 
the  relator's  road,  nor  describe  the  articles  and  structures,  substruc- 
tures, and  superstructures  erected  upon,  under  or  above,  or  affixed  to 
the  same.  The  act  under  which  the  relator  was  incorporated,  and  the 
acts  amendatory  thereof,  are  before  us.  By  the  act  of  incorporation 
it  appears  tliat  the  relator  was  incorporated — 

"For  the  purpose  of  making  a  good  and  sufficient  road  from  the  corporation 
line  of  the  city  of  Albany  to  the  Norman's  Kill  Bridge  including  the  same, 
thence  running  westerly  on  the  Bethlehem  Road  to  the  bouse  of  Joshua  Bab- 
cock,  Junior,  then  from  the  Norman's  Kill  Bridge  southerly  to  a  small  bridg<> 
south  of  James  Van  Rensselaer's  Including  the  same." 

Said  act  also  provided  that  the  relator  should  cause  said  road  to  be 
opened  and  kept  open — 

"Four  rods  wide  and  which  shall  be  thirty  feet  between  the  ditches  on  each 
side  thereof  twenty  eight  feet  whereof  shall  be  faced  with  broken  stone  or 
gravel  well  compacted  to.crether  of  a  depth  not  less  than  twelve  inches  in  such 
a  manner  as  to  secure  a  lirm  and  as  near  as  the  materials  will  admit  an  even 
mrface  rising  to  the  middle  by  a  gradual  arch."  ' 

Said  act  also  provided — 

"That  if  the  said  corporation  shall  not  commence  their  operations  within  two 
years  and  shall  not  within  five  .years  thereafter  complete  the  same  according 
to  the  intent  and  meaning  of  this  act,  then  and  In  either  case  this  act  shall 
I  and  be  void  and  of  no  effect" 


The  license  of  the  relator  from  the  Governor,  under  the  privy  seal 
of  the  state,  provided  for  by  the  act  of  incorporation,  was  conditioned 
upon  a  report  of  three  disinterested  freeholders,  to  be  appointed  by  the 
Governor,  showing  that  said  road  had  been  completed  in  a  workmanlike 
manner,  according  to  the  true  intent  and  meaning  of  the  act.  Since 
at  least  1809  the  relator  has  been  in  the  sole  possession  and  control  of 
said  roadway  within  said  town,  and  has  made  all  repairs  to  the  same. 
In  view  of  the  provisions  of  said  act,  and  the  fact  that  the  relator  com- 
menced taking  toll  thereon,  and  has  continued  the  same  for  about  a 
century,  it  may  fairly  be  assumed  that  the  relator  substantially  com- 
plied with  the  articles  of  incorporation,  and  that  it  has  erected  and  main- 
tained tangible  property  on  said  roadway.  All  bridges,  culverts,  ditch- 
es, and  prepared  roadbed  constitute  articles  and  structures  upon  the 
soil,  of  which  the  relator  has  the  exclusive  and  continued  possession 
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and  control,  and  every  beneficial  use  and  enjoyment,  as  fully  as  if  it 
were  the  owner  of  the  fee  of  the  land  upon  which  such  property  is 
used.  The  relator  has  an  easement  in  said  land,  consisting  of  some- 
thing more  than  a  franchise.  Such  easement  and  tangible  property 
come  within  the  statutory  definition  of  "real  property"  for  the  purposes 
of  the  assessment  and  collection  of  taxes. 

The  determination  of  the  assessors  should  be  confirmed,  without 
costs.    All  concur. 


PEOPLE  ex  rel.  NEW  YORK  UNIVERSITY  v.  WELLS  et  al..  Tax  Com'rs. 
(Sapreme  Court,  Appellate  Division,  First  Department    May  0,  1904.) 

1.  STATtrrES— Implied  Repeals— BxBatprioN  fbom  Taxation. 

1  Rev.  St  (Ist  Ed.)  p.  388,  pt  1,  c.  13,  tit  1,  §  4,  as  amended  by  Laws 
1883,  p.  571,  c.  397,  exempted  the  property  of  Instltuttons  of  learning  from 
taxation,  so  far  as  such  property  was  In  actual  use  for  educntional  pur- 
poses. Laws  1893,  p.  84,  &  64,  S  8,  amending  a  university  charter,  exempt- 
ed Its  property  from  taxation  so  long  as  the  entire  university  instruction 
In  the  law  school  and  the  school  of  pedagogy  and  the  administration  office 
should  be  continued  there.  Tax  Law,  {  3  (Laws  1896,  p.  797,  c.  908),  con- 
tained a  general  provision  subjecting  to  taxation  all  real  and  personal 
property  situated  or  owned  within  the  state,  unless  exempt  by  law,  and 
In  section  4,  subd.  7,  p.  797,  continued  in  force  the  provision  of  the  Re- 
vised Statutes  above  mentioned.  Between  the  years  1893  and  1896  the 
university  moved  most  of  Its  departments,  and  erected  a  lO-story  building 
on  the  old  site,  in  which  It  maintained  its  law  and  pedagogical  depart- 
ments and  administration  ofBce,  and  rented  the  remainder  of  the  building 
for  purposes  of  revenue,  so  that  such  site  was  not  exempt  under  the  Re- 
vised Statutes  or  the  tax  law,  but  was  under  its  charter.  Held,  that  sec- 
tion 8  of  the  tax  law  could  not  be  construed  as  an  Implied  repeal  of  the 
charter  exemption  from  taxation  of  the  university  property. 

2.  Samk— Repxai.  ot  Sfeoiai.  Laws. 

Laws  special  or  local  in  their  application  are  not  deemed  repealed  by 
general  legislation,  except  upon  the  clearest  manifestation  of  an  Intent  by 
the  Legislature  to  effect  such  repeal. 

3.  Sakbi— Revision— CoNTiNTTANCE  of  Fobueb  Pbovisions. 

A  revision  of  a  statiite  by  re-enactment  of  a  previous  statute  operates 
as  a  continuance  of  the  former,  instead  of  as  a  repeal  and  new  enactment 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  people,  on  the  relation  of  the  New  York  Uni- 
versity, against  James  L.  Wells  and  others,  commissioners  of  taxes 
and  assessments  of  the  city  of  New  York.  From  an  order  super- 
seding the  writ  of  certiorari,  relator  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  T.,  and  HATCH,  MCLAUGH- 
LIN, O'BRIEN,  and  INGRAHAM,  JJ. 

William  S.  Opdyke,  for  appellant. 
David  Rumsey,  for  respondents. 

INGRAHAM,  J.  The  relator  presented  to  the  Supreme  Court  a 
petition  alleging  that  it  is  a  corporation  incorporated  for  educational 
and  scientific  purposes  under  a  special  act  of  the  Legislature  passed 
April  i8,  1831  (Laws  1831,  p.  207,  c  176),  amended  by  diaper  54,  p.  82, 

Y  2.  See  Statutes,  voL  44,  Cent  Dig.  {  235. 
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of  the  Laws  of  1893;  that  since  its  incorporation  it  has  been  con- 
tinuously engaged  in  the  work  of  instructing  students  and  of  pro- 
moting literature  and  science  in  the  city  of  New  York ;  that,  for  the 
purpose  of  its  educational  work,  between  the  years  1831  and  1835  it 
erected  a  collegiate  or  university  building  upon  the  lot  of  land  then 
and  ever  since  owned  by  it  in  fee,  and  situate  on  the  east  side  of 
Wooster  street,  or  University  Place,  opposite  Washington  Square, 
in  the  city  of  New  York,  and  until  April,  1894,  occupied  the  said 
building  exclusively  for  its  educational  purposes;  that  in  the  year 
1894  the  relator  removed  its  collegiate  department  from  the  said 
building  to  a  building  erected  on  a  site  acquired  by  it  upon  University 
Heights,  in  the  city  of  New  York,  and  erected  a  new  lo-story  build- 
ing upon  the  lot  of  land  on  Washington  Square,  covering  the  entire 
property,  the  upper  portions  of  which  building  it  has  ever  since  and 
continuously  and  exclusively  used  for  its  University  Law  School,  the 
School  of  Pedagogy,  and  the  administration  office  of  its  university; 
that  the  remaining  portion  of  the  said  building  has  been  rented  by 
the  relator  to  others  for  business  purposes ;  that  all  the  rentals  de- 
rived from  the  said  property,  in  excess  of  the  annual  interest  upon  a 
mortgage  loan  secured  to  defray  the  cost  of  the  building,  have  been 
applied  by  the  relator  for  its  educational  purposes.  The  amendment 
of  the  charter  of  the  relator  by  section  8  of  chapter  54,  p.  84,  of  the 
Laws  of  1893  provides  that : 

"All  tbe  real  and  personal  etftate,  and  all  Interest  in  any  real  or  peraonal 
property  or  estate  of  every  name  and  nature  whatsoever,  and  wheresoever  the 
same  may  be,  which  Is  now  vested  In  the  University  of  the  City  of  Naw  Xork, 
as  now  constituted  and  organized,  is  hereby  confirmed  to  and  vested  forevcT 
In  the  University  of  the  City  of  New  York  for  the  sole  use  and  benefit  of  said 
nnlversl^.  *  •  •  Snch  real  estate  as  Is  now  and  has  been  for  over  fifty 
years  last  past,  occupied  by  tbe  said  university  as  a  site,  shall  remain  exempt 
from  taxation  so  long  as  the  entire  unlveral^  Instruction  In  the  law  school, 
tbe  entire  instruction  In  the  school  of  pedagogy  and  the  administration  office 
of  tbe  university  shall  be  continued  tbere." 

After  the  passage  of  this  act,  and  in  pursuance  of  its  provisions, 
the  relator  erected  the  building  now  on  its  Washing^n  Square  prop- 
erty, and  until  the  year  1903  no  tax  was  imposed  thereon;  but  on 
the  I2th  of  January,  1903,  the  respondents,  as  commissioners  of  taxes 
and  assessments,  assessed  the  real  property  of  the  relator  upon 
Washington  Square  for  taxation  at  the  sum  of  $825,000,  and  there- 
after imposed  a  tax  upon  the  said  property  based  upon  such  valua- 
tion. Tlie  petition  further  alleged  that  as  this  property  was,  by  the 
express  provisions  of  section  14  of  the  charter  of  the  relator,  exempt 
from  taxation,  this  action  of  the  commissioners  of  taxes  and  assess- 
ments was  wholly  without  jurisdiction  and  illegal,  and  therefore 
asked  to  have  the  said  tax  canceled.  Upon  this  petition  a  writ  of 
certiorari  was  issued,  whereupon  the  respondents  moved  to  super- 
sede the  writ  upon  the  ground  that  the  petition  for  the  writ  does  not 
state  facts  sufficient  to  show  that  the  assessment  to  review  which  the 
writ  was  obtained  was  illegal.  The  Special  Term  granted  this  applica- 
tion, and  from  the  order  entered  therein  the  relator  appeals. 

The  sole  question  presented  upon  this  appeal  is  whether  the  ex- 
emption from  taxation  provided  for  by  the  amendment  of  the  charter 
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of  the  relator  by  section  8  of  chapter  54,  p.  84,  of  the  Laws  of  1893, 
was  repealed  by  implication  by  the  tax  law  (chapter  908,  p.  795,  of 
the  Laws  of  1896).  No  jjrovision  of  the  tax  law  which  expresses 
any  intention  to  repeal  this  statute  is  cited.  No  clause  of  the  tax 
law  is  inconsistent  with  the  exemption  allowed  to  the  relator  by 
this  statute.  In  section  3,  p.  797,  of  the  tax  law,  is  contained  the 
general  provision  whereby  all  real  property  within  the  state  and  all 
personal  property  situated  or  owned  within  the  state  are  taxable,  un- 
less exempt  from  taxation  by  law,  not  by  the  provisions  of  the  tax 
law,  but  by  a  valid  law  of  the  state  when  the  tax  law  was  passed. 
The  relator  had  been  for  60  years  and  upwards  an  educational  in- 
stitution in  the  city  of  New  York.  It  had  been  encouraged  by  the 
state  to  perform  important  educational  duties,  by  exemption  of  its 
property  devoted  to  that  purpose  from  taxation.  When  it  enlarged 
its  sphere  of  usefulness  by  the  construction  of  a  new  collegiate  build- 
ing in  a  portion  of  the  city  of  New  York  better  adapted  for  the 
purpose,  it  proposed  to  retain  the  property  upon  which  its  old  build- 
ings had  been  erected,  and  to  erect  upon  that  property  a  new  building, 
a  portion  of  which  was  to  be  applied  for  the  use  of  certain  schools 
connected  with  the  university,  and  the  remainder  of  the  new  building 
to  be  rented,  by  which  an  income  could  be  received  for  the  support 
and  maintenance  of  its  work  of  education.  Upon  such  a  change-  in 
its  method  being  proposed,  the  Legislature  amended  its  charter  by 
making  the  property  thus  employed  free  from  taxation ;  and,  based 
upon  such  exemption,  the  relator  carried  out  its  plan,  and  erected 
the  new  buildings  both  upon  its  new  site  and  upon  the  site  before 
used.  It  maintained  its  schools  of  law  and  pedagogy  in  the  building 
upon  the  old  site,  and  rented  the  remaining  portion'  of  the  building 
to  provide  funds  for  the  maintenance  of  its  educational  department. 
There  can  be  no  question  but  that  the  Legislature  intended  by  this 
act  to  allow  the  relator  to  realize  from  the  rent  of  its  building  upon 
the  old  site  an  income,  and  this  quite  possibly  had  a  serious  influence 
in  justifying  the  trustees  of  the  university  in  incurmg  the  expenditure 
made  necessary  by  its  change;  and,  this  legislation  having  induced 
or  influenced  the  relator  in  making  the  change,  it  could  hardly  be 
anticipated  that  within  three  years  thereafter,  and  almost  before  the 
new  buildings  were  completed,  the  Legislature  could  have  intended 
to  repeal  the  provision  which  exempted  this  property  which  was 
solely  used  for  educational  purposes  from  taxation,  and  to  impose 
upon  it  the  tax  which  is  laid  upon  property  held  for  private  use  in 
the  city  of  New  York.  However  much  we  may  suppose  that  it  was 
intended  to  establish  a  uniform  system  of  taxation  throughout  the 
state,  it  seems  to  me  that  if  the  Legislature  had  intended  to  thus 
abolish  or  repeal  an  exemption  that  had  been  allowed  to  a  particular 
educational  institution,  based  upon  exceptional  conditions,  and  which 
had  been  acted  upon  by  the  institution,  some  express  language  would 
have  indicated  such  an  intention,  and  this  act,  which  had  been  passed 
but  a  short  time  before  by  the  Legislature,  would  have  been  specified 
among  those  repealed  by  the  act.  There  is  no  such  indication,  how- 
ever, that  I  can  find  an)rwhere  in  the  tax  law.  Was  this  property 
of  the  relator,  then  in  its  possession,  and  then  used  for  its  educational 
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purposes,  exempt  from  taxation  by  law  under  the  amendment  of  the 
charter  of  1893  ?  The  act  of  1893  expressly  says  that  this  property 
shall  be  exempt.  It  was,  when  the  tax  law  of  1896  was  passed, 
owned  by  the  relator,  used  by  it  as  authorized  by  the  amendment 
of  1893,  and  exempt  from  taxation.  Thus  the  relator's  property  was 
exempt  by  law  from  taxation,  and  was  not  taxable  under  section  3 
of  the  tax  law. 

It  is  claimed,  however,  by  the  learned  counsel  for  the  corporation, 
which  claim  was  sustained  by  the  court  below,  that  by  the  construc- 
tion given  to  the  tax  law  by  the  Court  of  Appeals  in  Matter  of  Hun- 
tington's Estate,  168  N.  Y.  399,  61  N.  E.  643,  it  must  be  held  that  the 
tax  law  repealed  by  implication  this  amendment  of  the  charter  of  the 
relator.  That  there  is  a  clear  distinction  between  the  question  before 
the  Court  of  Appeals  in  the  Huntingdon  Case  and  the  question  now  pre- 
sented is  apparent.  That  case  related  to  a  tax  imposed  upon  trans- 
fers of  property  by  will,  which  became  efTectual  after  the  passage  of 
the  act.  TTie  learned  judge  of  the  Court  of  Appeals  who  delivered 
the  prevailing  opinion,  stating  the  contention  of  the  Comptroller, 
which  the  court  sustained,  says : 

"That  contention  la  that  the  tax  law  waB  such  a  revlBlon  and  substitute  for 
all  former  statutes,  general  and  special,  upon  the  subject  of  exemption  from 
taxation,  as  to  supersede  and  repeal  them  by  Implication;  thus  repeallns. 
among  others,  the  provisions  of  the  special  acts  which  exempted  the  propertF 
of  the  RooseTelt  Hospital  and  the  Children's  Aid  Sode^,  and  taking  from 
these  societies  their  special  exemptions,  and  leaving  them  in  the  class  enu- 
merated in  subdivision  7,  {  4,  of  the  tax  law  [Laws  1896,  p.  797,  c.  908] ;  and 
thus  section  243,  added  by  the  act  of  1900  [Laws  1900,  p.  917,  c  382],  makes  the 
legacies  to  them  taxable  transfem." 

The  question  thus  before  the  court  was  whether  an  exemption  in 
the  charter  of  the  corporation  which  generally  excepted  their  prop- 
erty from  taxation  was,  so  far  as  it  affected  a  transfer  of  property 
by  will,  repealed  by  implication.  The  provision  in  the  charter  of  the 
two  corporations  was  not  an  exemption  of  particular  property  from 
taxation,  but  a  provision  by  which  the  property  of  the  corporations 
was  to  be  exempt  from  taxation,  and  the  exemption  from  taxation  of 
the  proi>erty  of  these  particular  corporations  was  covered  by  sub- 
division 7  of  section  4  of  the  tax  law  (Laws  1896,  p.  797,  c.  908),  which 
in  terms  exempted  from  taxation  the  property,  real  and  personal,  of 
those  corporations.  So  that,  under  the  provisions  of  section  4  of  the 
tax  law,  all  of  the  property  of  these  corporations  was  exempt  from 
taxation.  The  effect  of  article  10  of  the  tax  law,  which  applies  to 
taxable  transfers,  was  then  considered.  By  section  220,  p.  868,  of 
that  article,  a  tax  was  imposed  upon  the  transfer  of  any  property, 
real  or  personal,  to  persons  or  corporations  not  exempt  by  law  from 
taxation;  and  section  243  of  the  act,  which  was  added  by  chapter 
382,  p.  917,  of  the  Laws  of  1900,  provides  that  "the  exemptions  enu- 
merated in  section  4  of  the  tax  law,  of  which  this  article  is  a  part, 
shall  not  be  construed  as  being  applicable  in  any  manner  to  the  pro- 
visions of  article  10  hereof" ;  thus  indicating  an  intention  by  the  L^s- 
lature  to  impose  a  tax  on  transfers  to  corporations  whose  property 
was  exempt  from  taxation  under  section  4  of  the  tax  law.  Thus  by 
section  4  of  the  tax  law  the  provisions  of  the  charter  of  these  two 
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corporations  before  the  court  in  the  Huntington  Case,  which  affected 
the  liability  of  the  property  to  taxation,  were  incorporated  in  the  tax 
law,  and  the  property  of  these  corporations  declared  exempt  from 
taxation.  Before  section  243  was  added  to  the  tax  law  by  the  act 
of  1900,  a  bequest  or  devise  to  a  corporation  whose  property  was 
thus  exempt  by  law  from  taxation  was  not  taxable ;  but  by  that  sec- 
tion the  Legislature  clearly  intended  to  impose  in  the  future  a  tax 
upon  devises  or  bequests  to  such  corporations,  and  it  was  in  that  re- 
lation that  the  court  held  that,  as  the  Legislature  had  evidently  in- 
tended to  include  within  its  provisions  the  exemption  from  taxation  of 
the  property  of  all  benevolent  and  charitable  corporations,  and  had 
then  provided  that  a  transfer  to  a  corporation  which  was  thus  ex- 
empt by  the  provisions  of  section  4  of  the  act  should  not  be  exempt 
from  payment  of  a  transfer  tax  under  article  10  of  the  law,  the  tax 
was  enforceable.  But  here  we  have  a  very  different  situation.  The 
Legislature  has  exempted  from  taxation,  not  the  general  property 
of  this  corporation,  but  certain  specific  real  property  then  owned  by 
the  corporation,  a  portion  of  which  was  to  be  used  for  its  schools,  and 
a  portion  to  be  rented,  and  the  rents  applied  for  the  maintenance  of 
the  university ;  and,  in  view  of  this  situation,  the  Legislature  had  ex- 
pressly provided  that  the  real  property,  when  so  used,  should  be  ex- 
empt from  taxation.  There  certainly  is  nothing  in  the  tax  law,  as  I 
read  it,  to  indicate  an  intention  of  the  Legislature  to  repeal  this 
specal  law  relating  to  this  piece  of  property  held  under  these  special 
and  peculiar  conditions ;  and  there  is  nothing  in  the  prevailing  opinion 
in  the  Huntington  Case  which,  as  I  read  it,  applies  to  such  a  condi- 
tion. Thus,  Judge  Landon,  in  summing  up  the  general  effect  of  the 
tax  law,  says : 

"The  general  mle  of  the  liability  to  taxation  of  all  property  within  the  state 
was  preserved,  and  the  exemptions  classified  In  such  comprehensive  phrase  as 
to  make  all  prior  private  and  special  exemptions  unnecessary,  so  far  a8  the 
general  act  conferred  the  same  exemptions  as  the  special  and  private  acts." 

But  this  relates  to  a  general  exemption  from  taxation  of  the  prop- 
erty of  particular  individuals  or  corporations,  and  not  to  an  act  which, 
because  of  special  existing  conditions,  conferred  upon  a  specific  piece 
of  property  exemption  from  taxation.  There  is  nothing  in  the  tax 
law  which  affected  this  particular  property  held  by  the  relator. 

Subdivision  7  of  section  4  of  the  act  would  exempt  the  real  prop- 
erty of  the  relator  so  far  as  it  was  exclusively  used  for  educational 
purposes,  but  it  did  not  contain  the  same  exemption  as  the  amend- 
ment of  the  charter  of  the  relator  of  1893.  The  provisions  of  sub- 
division 7  of  section  4  of  the  tax  law,  which  exempted  the  property 
of  a  college,  incorporated  academy,  or  other  seminary  of  learning 
from  taxation,  were  adapted  from  the  Revised  Statutes  (i  Rev.  St. 
[ist  Ed.]  p.  388,  pt.  I,  c.  13,  tit.  I,  §  4,  as  amended  by  chapter  397,  p. 
571,  of  the  Laws  of  1883);  and  the  exemption  inserted  in  this  section 
is  substantially  that  contained  in  the  provision  of  the  Revised  Stat- 
utes before  the  enactment  of  the  tax  law.  This  exempted  from  taxa- 
tion only  the  property  in  actual  use  for  a  college,  incorporated  acad- 
emy, or  other  seminary  of  learning.  The  amendment  of  the  charter 
of  the  relator  by  the  act  of  1893  for  special  reasons  exempted  from 
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taxation  this  property  of  the  relator ;  and  certainly  H  cannot  be  said 
that  the  Legislature,  by  simply  re-enacting  the  provision  of  law 
that  was  in  force  when  the  statute  of  1893  was  passed,  intended  to 
repeal  the  act  <A  1893.  I  do  not  understand  that  the  Court  of  Appeals 
has  by  the  Huntington  Case  intended  to  abrogate  the  rule  that  laws 
special  and  local  in  their  application  are  not  deemed  repealed  by  gen- 
eral legislation,  except  upon  the  clearest  manifestation  of  an  intent 
by  the  Legislature  to  effect  such  repeal  (People  ex  rel.  Leet  v.  Keller, 
157  N.  Y.  90,  51  N.  E.  431 ;  People  v.  Quigg,  59  N.  Y.  83 ;  Devlin  v. 
Deven,  69  N.  Y.  211 ;  Buffalo  Cemetery  Ass'n  v.  City  of  Buffalo,  118 
N.  Y.  61,  22  N.  E.  962),  or  that  the  effect  of  the  revision  of  the  stat- 
utes by  a  re-enactment  of  previous  statutes  would  operate  as  a  con- 
tinuance of  the  former  statute,  instead  of  a  repeal  and  new  enact- 
ment (IngersoU  v.  Nassau  Electric  R.  R.  Co.,  157  N.  Y.  453,  52  N.  E. 
545,  43  L.  R.  A.  236). 

My  conclusion,  therefore,  is  that  the  amendment  of  the  charter 
of  the  relator  by  the  act  of  1893  was  not  repealed  by  the  tax  law, 
and  that  this  specific  property  of  the  relator  was  exempt  from  taxa- 
tion. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  to  supersede  the  writ 
of  certiorari  denied,  with  $10  costs.   All  concur. 


LENT  ▼.  FARNSWOBTH. 

(Supreme  Court,  Appellate  Dlrtslon,  Fourth  Department    May  8, 1901) 

L  Banxbuttot— NoTioi  to  Cbkoitou— SxTFiToisiioT  or  NoncK— Oahoklla- 

noH  OF  JUDOmilT. 

Oode  OlT.  Proc.  {  1268,  provides  that  at  any  time  after  (me  year  after 
the  discbarge  of  a  bankrupt  be  may  apply  to  the  court  in  which  a  Jnds- 
meat  was  rendered  against  him  for  a  cancellation  tiiereof.  Bankr.  Act, 
July  1,  1S98,  c  641,  i  1,  80  Stat  S44  [U.  &  Comp.  St  1801,  p.  8418],  pro- 
Tldea  that  the  word  "creditor,"  as  used  in  the  act  shall  include  any  one 
who  owns  a  demand  or  claim  proTable  in  bankruptcy.  By  section  7  (30 
Stat  548  [U.  S.  Comp.  St  1901,  p.  8424])  the  bankrupt  la  required  t» 
file  a  schedule  containing  a  list  of  bis  credltora,  showing  tbeir  residraiceB, 
If  known,  and,  if  unknown,  that  fact  la  to  be  stated.  By  section  68  (30 
Stat  661  [U.  S.  Comp.  St  1001,  p.  8444])  creditors  are  to  have  notice 
by  mail  to  their  addressee  as  they  appears  in  the  list  of  creditwa, 
and  section  17  (80  Stat  660  [U.  S.  Comp.  St  1901,  p.  8428])  provides 
that  the  discharge  shall  release  a  bankrupt  from  all  prorable  debts, 
except  such  as  twTe  not  been  duly  scheduled  in  time  for  proof  and  al- 
lowance with  the  name  of  the  creditor.  If  known,  unless  the  creditor 
bad  notice  or  actual  knowledge  of  the  proceeding.  Prior  to  a  dlsdiarge 
In  bankruptcy,  one  who  had  a  Judgment  against  the  bankrupt  died 
testate,  making  her  executrls  sole  legatee.  The  schedule  of  debts  filed  by 
the  bankrupt  included  that  of  the  Judgment  creditor,  giving  her  supposed 
address,  and  notices  were  properly  mailed  to  the  residence  given,  but  up 
to  the  time  of  the  discharge  the  will  was  not  admitted  to  probate,  and 
there  was  no  property  for  distribution  among  the  creditors.  Held  that, 
under  the  circumstances,  the  notice  given  was  adequate,  and  a  motion  tor 
cancellation  of  the  Judgment  should  have  been  granted. 

McLennan,  P.  J.,  and  Stover,  3^  dissenting. 
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Appeal  from  Trial  Term. 

Action  by  Adelaide  V.  Lent  against  William  H.  Famsworth.  There 
was  judgment  in  favor  of  plaintiff,  and  defendant  moved  for  a  cancella- 
tion of  the  judgment,  under  Code  Civ.  Proc.  §  1268,  owing  to  his  dis- 
charge in  bankruptcy.  From  an  order  denying  the  motion,  defendant 
dODCciIs     X^cvcrscd 

Argu'ed  before  McLENNAN,  P.  J.,  and  SPRING,  WILUAMS, 
HISCOCK,  and  STOVER,  JJ. 

Nathaniel  W.  Norton,  for  appellant. 
Alfred  W.  Gray,  for  respondent. 

SPRING,  J.  On  the  4th  day  of  March,  1899,  defendant  was  ad- 
judged a  bajikrupt,  and  on  the  9th  day  of  May  following  was  granted 
a  discharge  from  his  debts.  On  the  28th  day  of  May,  1898,  the  plain- 
tiff in  this  action  recovered  a  judgment  against  the  defendant  She 
died  in  November  following,  leaving  a  last  will  and  testament,  in  whidi 
she  named  her  mother,  Sarah  J.  L,ent,  sole  executrix,  but  the  will  had 
not  been  admitted  to  probate  in  September,  1903,  although  a  proceed- 
ing therefor  was  then  pending  in  the  surrogate's  court  The  motion 
was  made  by  the  defendant  after  the  lapse  of  a  year  since  the  discharge 
from  his  debts  for  an  order  directing  the  clerk  to  cancel  and  discharge 
said  judgment  of  record  in  compliance  with  section  1268  of  the  Code 
of  Civil  Procedure,  which  was  denied- 

In  the  schedule  of  creditors  contained  in  the  petition  for  his  discharge 
as  a  bankrupt  the  name  of  the  owner  of  the  judgment  was  given  as 
Adelaide  V.  Lent,  and  her  residence  Niagara  Falls,  N.  Y.  The  notices 
required  by  the  national  bankruptcy  law  were  mailed  in  due  time  to 
Adelaide  V.  Lent  at  the  residence  stated,  which  was  her  place  of  resi- 
dence at  the  time  of  her  death,  and  the  publication  of  the  notice  to 
creditors  was  duly  made,  and  the  proceedings  were  regular,  and  in 
conformity  to  the  requirements  of  the  bankruptcy  law,  if  the  notices  to 
Adelaide  V.  Lent  were  sufficient.  As  already  noted,  she  had  died  in 
November  preceding  the  discharge  in  bankruptcy.  Was  the  mailing 
of  the  notices  addressed  to  her  a  compliance  wiA  the  Uiw?  A  brief 
reference  to  the  pertinent  sections  of  the  national  bankruptcy  law  may 
not  be  amiss.  Section  i,  in  construin^f  the  words  and  phrases  used  in 
the  act,  reads :  "(9)  'Creditor*  shall  mclude  anyone  who  owns  a  de- 
mand or  claim  provable  in  bankruptcy."  Act  July  i,  1898,  c.  541,  30 
Slat.  544  [U.  S.  Comp.  St.  1901,  p.  3419].  By  section  7  (30  Stat.  548 
[U.  S.  Comp.  St.  1901,  p.  3424])  the  bankrupt  is  required  to  prepare 
and  file  a  schedule  of  his  property  containing  "a  list  of  his  creditors, 
showing  their  residences,  if  known,  if  unknown,  that  fact  to  be  stated, 
the  amounts  due  each  of  them,  the  consideration  thereof,  the  security 
held  by  them,  if  any."  By  section  58  (30  Stat.  561  [U.  S.  Comp.  St 
1901,  p.  3444])  "creditors  shall  have  at  least  ten  days'  notice  by  mail 
to  their  respective  addresses  as  they  appear  in  the  list  of  creditors  of 
the  bankrupt"' of  the  various  steps  in  the  proceeding  enumerated  in 
this  section,  and  "notice  to  creditors  of  the  first  meeting  shall  be  pub- 
lished at  least  once."  Section  58,  subd.  6.  It  is  provided  by  section  17 
(30  Stat.  550  [U.  S.  Comp.  St  1901,  p.  3428])  "a  discharge  in  bank- 
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ruptcy  shall  release  a  bankrupt  from  all  of  his  provable  debts  except 
such  as  *  *  *  (3)  have  not  been  duly  scheduled  in  time  for  proof 
and  allowance  with  the  name  of  the  creditor  if  known  to  the  bankrupt 
unless  such  creditor  had  notice  or  actual  knowledge  of  the  proceedings 
in  bankruptcy."  It  is  apparent,  therefore,  that  the  creditors,  if  known, 
must  be  notified  of  the  several  measures  in  the  proceeding.  It  is,  how- 
ever, significant  that,  if  the  creditor  had  actual  knowledge  of  the  pro- 
ceedings, or  his  name  was  not  known  to  the  bankrupt,  and  so  set  forth 
in  the  schedules,  the  discharge  is  still  effective.  In  die  present  instance 
there  was  in  fact  no  creditor,  "no  one  who  owns  a  demand  or  claim 
provable  in  bankruptcy,"  and  no  one  entitled  to  represent  the  judgment 
creditor.  Sarah  J.  Lent  was  the  executrix,  and  also  the  sole  legatee 
and  devisee,  of  the  deceased.  She  was  not  a  creditor,  and  did  not  stand 
in  her  shoes  until  the  will  was  proved,  and  no  effort  to  prove  diat  was 
made  until  four  years  or  more  after  the  discharge  of  the  defendant. 
Notice  was  mailed  to  Adelaide  V.  Lent,  and  at  her  known  place  of 
residence,  and  that  was  also  die  residence  of  her  mother,  but  in  the 
affidavit  of  the  latter  it  is  stated  she  never  received  the  notice,  and  had 
no  actual  knowledge  of  the  proceeding.  If  notice  had  been  mailed  to 
Sarah  J.  Lent,  it  would  not  have  been  a  compliance  with  the  bankruptcy- 
law,  because  she  was  not  a  creditor.  The  referee  did  the  best  of  which 
the  case  admitted  when  he  caused  the  notice  to  be  mailed  to  the  last 
residence  of  the  judgment  creditor. 

Two  facts  are  important.  There  is  no  claim  of  fraud ;  no  pretense 
that  the  defendant  was  seeking  to  evade  the  giving  of  the  nodce.  The 
notice  in  fact  was  not  mailed  by  him,  but  under  the  direction  of  the 
referee  in  bankruptcy,  and  in  compliance  with  an  order  of  the  United 
States  District  Court  which  had  charge  of  the  proceeding.  The  evi- 
dence shows  without  dispute  that  the  bankrupt  had  no  assets  to  dis- 
tribute, and  consequendy  no  injury  has  resulted  to  Mrs.  Lent  or  to 
any  one  from  the  omission  to  receive  the  nonce.  Had  the  defendant 
stated  in  his  schedule  that  the  residence  of  the  judgment  creditor  was 
unknown  to  him,  without  question  his  discharge  could  not  be  success- 
fully assailed.  If  the  judgment  creditor  had  (Ued  during  the  pendency 
of  die  proceeding,  and  before  the  last  notice  was  mailed,  and  the  officer 
in  good  faith  mailed  the  notice  to  the  same  address  as  diose  preceding, 
it  does  not  seem  possible  that  the  discharge  years  later  could  be  ren- 
dered inoperative  by  reason  of  the  fact  that  the  judgment  creditor  was 
dead  when  that  notice  was  served.  The  executrix  could  easily  have 
blocked  the  granting  of  the  discharge  if  any  other  rule  than  the  one 
adopted  is  to  prevail.  She  is  the  sole  beneficiary,  as  well  as  executrix. 
If  there  were  no  creditors  to  interfere,  she  could  delay  the  probate  of 
the  will  indefinitely,  and  no  proper  service  could  be  made  until  she  was 
legally  authorized  to  represent  the  judgment  creditor.  The  proceeding 
is  distinctively  one  in  rem,  and  is  not  abated  by  the  death  of  the  bank- 
rupt during  its  pendency.  Section  8  (30  Stat.  549  [U.  S.  Conq).  St. 
1901,  p.  3425]).  It  is  not  alone  for  the  benefit  of  the  bankrupt,  but 
to  secure  an  equitable  distribution  of  his  assets  among  his  creditors. 
Jurisdiction  is  acquired  by  the  filing  of  his  petition  and  schedules  and 
the  production  for  distribution  of  the  property  of  the  petitioner. 
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Again,  it  is  to  be  remembered  that  the  application  is  not  made  to  open 
the  decree  in  the  proceeding  itself.  If  there  was  any  fraud  or  wrong- 
doing charged,  or  any  injustice  perpetrated,  the  court  granting  the 
decree  could  set  it  aside  at  the  instancce  of  tiie  party  wronged.  This 
order,  however,  although  on  the  defensive,  in  effect  is  a  collateral  at- 
tack on  the  judgment  of  that  court.  It  is  also  true  that,  upon  facts 
being  presented  in  opposition  to  this  motion  that  the  petitioner  was 
guilty  of  any  fraud  or  evasion,  or  had  attempted  to  conceal  any  essen- 
tial facts  from  the  court,  or  that  the  plaintiflF  in  the  action  or  her 
representative  has  sustained  any  actual  loss  by  reason  of  this  omission, 
an  entirely  different  question  would  be  presented.  In  this  instance  the 
opposition  is  based  wholly  upon  the  naked  fact  that  the  notice  served 
■was  inadequate.  In  Wheeler  v.  Emmeluth,  58  Hun,  369,  12  N.  Y. 
Supp.  58,  affirmed  125  N.  Y.  250,  27  N.  E.  4d&,  Emmeluth  had  been 
discharged  from  his  debts  as  an  insolvent  debtor.  In  the  list  of 
creditors  the  name  of  Thomas  Wheeler  appeared,  whereas  it  should 
have  been  Obed  Wheeler,  as  administrator  of  Thomas  Wheeler.  A 
motion  was  made  for  the  cancellation  of  certain  judgments  recovered 
by  Thomas  Wheeler  against  the  insolvent  before  his  discharge.  The 
same  objection  was  interposed  as  in  the  present  case.  The  motion  was 
granted,  and  the  order  affirmed.    The  court  say : 

"There  l8  no  reason  shown  to  suppose  that  at  the  time  of  making  the  appli- 
cation the  petitioner  was  aware  of  the  death  of  his  creditor,  which  was  then 
recent  Not  every  omission  or  error  will  make  Insolvent  proceedings  void.  If 
bonestly  prosecuted,  the  Inclination  and  duty  of  the  court  will  be  to  disregard 
errors  that  have  not  caused  Injury." 

See  Matter  of  MoUner,  75  App.  Div.  441,  78  N.  Y.  Supp.  281. 

Nor  does  Columbia  Bank  v.  Birkett,  174  N.  Y.  112,  66  N.  E.  652, 
militate  against  this  position.  In  that  case  the  claim  had  been  trans- 
ferred to  the  plaintiff  before  the  commencement  of  the  bankruptcy  pro- 
ceedings. The  bankrupt  had  actual  knowledge  of  the  fact  that  the 
plaintiff  was  then  the  owner  and  holder  of  the  same.  The  creditor 
had  no  notice  or  knowledge  of  the  proceedings,  and  no  attempt  what- 
ever was  made  to  serve  any  notice  upon  it.  It  was  a  palpable  evasion 
of  the  requirements  of  the  act,  and  the  court  in  its  opinion  held  sub- 
stantial rights  of  the  plaintiff  were  affected  by  the  action  taken.  The 
order  should  be  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  granted. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  grant- 
ed. All  concur,  except  McLENNAN,  P.  J.,  and  STOVER,  J.,  who 
dissent 


SCHILLING  CO.  7.  ROBERT  H.  REID  ft  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  OPblrd  Department    May  4,  1004) 

Action  or  Contbact — CoNomoN  Precedent— Pebfobmancb— Pleading. 
A  complaint  alleging  that  plaintiff  assigned  a  building  contract  to  de- 
fendant, who,  in  consideration  thereof,  agreed  to  pay  certain  sums  when 
defendant  should  be  paid  by  the  owner,  was  demurrable,  for  not  alleging 
tliat  defendant  had  been  paid  by  the  owner. 
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2.  Save— CoRBTBUcnoR  of  Compiairt. 

A  complaint  allied  that  plaintiff  assigned  a  bnlldlng  contract  to  de- 
fendant, who,  In  consideration  thereof,  agreed  to  pay  certain  ■nina,  and 
that  Bubseqnent  to  such  assignment  tbe  plaintiff  performed  work  for  de- 
fendant, and  that  tbe  work  was  "under  contracts  and  agreements  as  above 
set  forth."  Beld,  that  a  fair  construction  of  the  complaint  on  demurra 
was  that  the  work  and  labor  was  under  an  Independent  contract;  and  as 
to  It  a  cause  of  action  was  stated. 

Appeal  from  Special  Term,  Albany  County. 

Action  by  the  Schilling  Company  against  Robert  H.  Rdd  and  others. 
From  a  judgment  overrulii^  the  demurrer  of  Robert  H.  Reid  &.  Co.  to 
tbe  complaint  (85  N.  Y.  Supp.  loio),  such  defendant  appeals.  Af- 
firmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 

Hun  &  Parker  (Lewis  R.  Parker,  of  counsel),  for  appellant 
Harris  &  Rudd  (W.  h.  Visscher,  of  counsel),  for  respondents. 

CHASE,  J.  By  the  complaint  it  appears  that  in  1902  tbe  plaintiff 
made  a  written  contract  with  the  defendant  M.  L.  Ryder  Building  Com- 
pany, by  which  contract  it  agreed  to  provide  certain  materials  and  per- 
form certain  work  on  a  banking  building  of  the  defendant  New  York 
State  National  Bank,  mentioned  therein.  Subsequently,  and  in  1902, 
the  plaintiff  made  a  subcontract  in  writing  with  the  defendant  Robert 
H.  Reid  &  Co.,  by  which  the  defendant  Reid  &  Co.  agreed  to  provide 
certain  of  the  materials  and  perform  certain  of  the  work  mentioned 
in  the  said  contract  between  the  plaintiff  and  said  building  company. 
The  plaintiff  thereafter,  and  in  1902,  made  another  and  furdier  written 
contract  witli  said  Ryder  &  Co.,  by  which  contract  it  ag^ed  to  provide 
certain  other  materials  and  perform  certain  other  work  on  said  banking 
building.  The  said  Reid  &  Co.  failed  to  perform  its  part  of  said  sut^ 
contract,  and  delayed  and  hindered  the  plaintiff  in  performing  its  con- 
tracts with  said  building  company.  On  May  i,  1903,  a  further  contract 
was  made  by  and  between  the  plaintiff  and  said  Reid  &  Co.,  by  which 
the  plaintiff  agreed  to  assign  to  Reid  &  Co.  the  contract  with  the  build- 
ing company,  and  said  Reid  &  Co.  assumed  all  the  obligations  of  the 
plaintiff  contained  in  its  contract  with  the  building  company,  and  said 
Reid  &  Co.  further  agreed  to  pay  to  the  plaintiff  the  sums  set  forth  in 
Schedules  i  and  2,  attached  to  and  made  a  part  of  said  agreement,  "at 
the  times  specified  in  said  schedules."  By  said  schedules  it  was,  among 
other  things,  provided  that  $1348.95  be  paid  by  Reid  &  Co.  to  the 
plaintiff,  "pro  rata  of  20  per  cent,  to  die  payments  made  to  Reid  &  Co.- 
on  account  of  the  contract  for  wainscot,  pilasters,  door  and  window 
trim  at  the  same  time  when  Robert  H.  Reid  &  Co.  receives  payment 
from  the  M.  L.  Ryder  Building  Company."  On  May  4,  1903,  a  fur- 
ther written  agreement  was  made  by  and  between  all  of  the  parties  to 
this  action,  as  a  final  adjustment  of  the  matters  in  difference  between 
them,  and  by  said  agreement  the  building  company  accepted  the  prom- 
ises and  agreements  of  Reid  &  Co.,  and  released  the  plaintiff  from  its 
promises  and  agreements ;  and  the  amount  then  due  from  the  building 
company  for  work  done  and  materials  furnished  under  the  agreements 
between  the  plaintiff  and  the  building  company  was  fixed,  and  the  part 
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thereof  payable  to  the  plaintiff  and  to  Reid  &  Co.  agreed  upon.  Said 
last-mentioned  agreement  also  provided  how  payments  should  be  made 
to  Reid  &  Co.  for  work  thereafter  to  be  done  and  materials  thereafter 
to  be  furnished  under  said  original  agreements.  On  the  i8th  day  of 
June,  1903,  the  plaintiff  filed  a  notice  of  lien  in  the  office  of  the  clerk 
of  the  county  of  Albany,  but  for  what  amount,  or  for  what  work,  labor, 
and  services,  performed  or  materials  furnished,  does  not  appear.  This 
action  is  brought  by  the  plaintiff  to  recover  said  amount  of  $1,848.95, 
and  a  further  sum  of  $137,  and  judgment  is  demanded  against  the  de- 
fendant Robert  H.  Reid  &  Co.  for  the  aggregate  amount  of  $1,985.95, 
with  interest  from  the  i6th  day  of  May,  1903;  and  the  plaintiff  also 
asks  that  said  amount  be  adjudged  to  be  a  lien  upon  the  building  and 
lot  of  land  described  in  the  complaint  The  complaint  does  not  de- 
scribe any  lot  of  land,  except  as  it  refers  to  work  to  be  done  and 
material  to  be  furnished  upon  a  banking  building  at  69  State  street,  in 
the  city  of  Albany. 

The  defendant  Robert  H.  Reid  &  Co.  served  a  demurrer  to  the  com- 
plaint. The  issue  of  law  was  tried,  and  the  demurrer  overruled.  Schil- 
ling &  Co.  V.  Reid  &  Co.,  42  Misc.  Rep.  94,  85  N.  Y.  Supp.  loio.  We 
agree  with  the  Special  Term  that,  as  against  the  demurring  defendant, 
the  complaint  purports  to  set  forth  a  cause  of  action  on  contract.  If 
the  complaint  sets  forth  facts  sufficient  to  constitute  a  cause  of  action 
on  contract,  the  demurrer  was  properly  overruled.  The  work,  labor, 
and  services  performed  by  the  plaintiff  and  materials  furnished  by  it 
prior  to  May  i,  1903,  and  its  rights  under  its  contracts  of  1902,  consti- 
tute the  basis  for  the  promise  to  pay  the  agreed  amount  of  $1,848.95 
mentioned  in  the  complaint.  By  reading  the  contract  of  May  i,  1903, 
with  the  schedules  which  are  made  a  part  thereof,  it  appears  that  the 
item  of  $1,848.95  is  to  be  paid  pro  rata  of  20  per  cent,  to  the  payments 
made  to  Reid  &  Co.  on  account  of  the  contract  for  wainscot,  pilasters, 
door  and  window  trim,  and  the  time  of  payment  is  expressly  stated  to 
be  "at  the  same  time  when  Robert  H.  Reid  &  Co.  receives  payment 
from  the  M.  L.  Ryder  Building  Company."  To  entitle  the  plaintiff 
to  recover,  therefore,  it  is  necessary  for  it  to  allege  and  show  that 
Robert  H.  Reid  &  Co.  has  received  payment  from  the  building  com- 
pany, entitling  the  plaintiff  to  payment  of  said  $1,848.95,  or  to  some 
portion  thereof.  In  addition  to  the  work,  labor,  and  services  and  ma- 
terials furnished  prior  to  making  the  agreement  of  May  i,  1903,  the 
complaint  alleges  "tlmt  between  die  ist  day  of  May,  1903,  and  the  i6th 
day  of  May,  1903,  the  Schilling  Company  also  performed  work,  labor, 
and  services,  under  a  contract  with  Robert  H.  Reid  &  Co.,  in  erecting 
the  bank  building  known  as  No.  69  State  street,  Albany,  N.  Y.,  and 
which  work,  labor,  and  services  were  of  the  value  and  price  of  $1.37." 
Although  the  complaint  continues  "that  said  work,  labor,  and  services 
were  in  the  erection  and  construction  of  said  building,  and  under  con- 
tracts and  agreements  as  above  set  forth,"  it  appears  that  such  work, 
labor,  and  services  were  performed  after  plaintiff  had  entered  into  the 
contract  of  May  I,  1902.  The  written  contracts  do  not  include  any 
provision  requiring  the  plaintiff  to  perform  any  such  work,  labor,  and 
services  for  Reid  &  Co.  The  reasonable  and  fair  construction  of  the 
complaint  is  that  such  work,  labor,  and  services,  of  the  value  and  price 
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of  $137,  were  performed  under  a  separate  and  independent  agreement 
with  said  Reid  &  Co.  The  complaint  states  a  cause  of  action  against 
the  defendant  Reid  &  Co.  for  $137,  as  upon  an  independent  agreement 
for  work,  labor,  and  services  performed.  It  does  not  show  any  prom- 
ise on  the  part  of  Reid  &  Co.  to  pay  the  plaintiff  $1,848.95,  except  up- 
on conditions  precedent ;  and,  as  it  does  not  contain  adlegations  show- 
ing that  such  conditions  precedent  have  been  performed,  excused,  or 
waived,  the  complaint,  so  far  as  such  item  is  concerned,  is  insuffident. 
The  interlocutory  judgment  should  be  affirmed,  with  costs,  with  leave 
to  the  appellant  to  answer  in  20  days  on  payment  of  costs  in  court  be- 
low and  in  this  court    All  concur. 


OAKES  T.  MASSET. 

(Supreme  Court,  Appellate  Division,  Fonrtb  Department    Haj  10.  1904.) 

1.  Wills — Intentiow  or  TKstatob — Estates  Cbeatkd — Constbuctioh. 

Testator's  family  consisted  of  himself,  a  wife,  a  daughter,  and  her  hus- 
band. The  daughter  was  a  confirmed  Invalid,  with  no  expectancy  of  Issae. 
The  will  gave  testator's  wife  a  life  estate  in  corporate  stocks  and  In  his 
residence,  and  created  an  annuity  in  certain  real  estate  in  favor  of  the 
wife  in  the  sum  of  $2,500,  and  there  was  a  provision  that  in  case  the 
daughter  should  survive  the  wife,  she  should  receive  the  annuity  to  the 
extent  of  $2,000.  A  residuary  clause  recited  ttiat  testator  gave  all  prop- 
erty not  otherwise  disposed  of  absolutely  to  his  wife.  His  only  property 
save  that  specifically  disposed  of  was  less  than  $1,000  in  banks,  while  the 
value  of  the  total  estate  was  about  $16,000.  Held,  that  the  evident  in- 
tention of  the  testator  was,  in  view  of  all  the  facts  and  drcnmstances,  to 
give  the  wife  an  absolute  estate,  rather  than  a  life  estate. 

Appeal  from  Special  Term,  Jefferson  County. 

Action  by  Rensselaer  A.  Oakes,  as  administrates-  with  the  will  an- 
nexed of  John  A.  Sherman,  against  George  B.  Massey.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

H.  W.  Steele,  for  appellant. 
E.  C.  Emerson,  for  respondent 

HISCOCK,  J.  Plaintiff  brcjght  this  action  to  recover  the  posses- 
sion of  certain  stocks  from  the  defendant.  He  claimed  that  they  were 
part  of  and  belonged  to  the  estate  of  John  A.  Sherman,  which  he 
represented.  The  defendant,  upon  the  other  hand,  claimed  that  they 
belonged  to  the  estate  of  one  Julia  A.  Sherman-Hunt,  who  was  the 
widow  of  said  Sherman,  and  who  left  a  will  appointing  defendant  her 
executor.  The  controversy  thus  framed  involves  the  construction 
of  certain  clauses  in  Mr.  Sherman's  will,  and  the  specific  question  is 
whether  a  life  interest  which  he  left  to  his  widow  in  certain  iwoperty, 
including  said  stocks,  was  by  a  subsequent  and  residuary  clause  turned 
into  an  absolute  bequest  and  devise.  If  such  is  the  case,  plaintiff  is 
not  entitled  to  recover  the  stocks  in  question.  The  learned  trial 
court  adopted  plaintiff's  theory  and  version,  reaching  the  conclusion 
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that  the  testator  did  not,  by  the  residuary  and  subsequent  dause  in 
his  will,  affect  or  enlarge  the  life  interest  which  he  gave  by  the  prior 
clause,  and  that  plaintiff  became  entitled  to  the  stocks  upon  the  death 
of  the  widow.  We  think  that  this  determination  is  erroneous,  and 
that  the  judgment  based  thereon  must  be  reversed.  By  the  second 
clause  of  his  will  Mr.  Sherman  gave  to  his  wife,  defendant's  testatrix, 
what  is  conceded  to  have  been  a  life  estate  in  his  residence,  situate  in 
Watertown,  and  also  the  use  and  enjo3mient  for  Ufe  of  certain  per- 
sonal property,  including  $3,000  of  the  capital  stock  of  the  Agricul- 
tural Insurance  Company,  $1,500  of  the  capital  stock  of  the  National 
Union  Bank  of  Watertown,  and  five  shares  of  the  capital  stock  of 
the  American  Express  Company,  and  which  stocks' are  the  specific 
property  in  dispute  in  this  suit.  He  also,  in  connection  with  a  devise 
of  certain  real  properly  in  the  city  of  Watertown  to  the.  Young  Men's 
Christian  Association,  created  an  annuity  for  her  benefit  of  $2,500.  The 
will  contained  other  bequests  for  the  benefit  of  his  daughter  and  sis- 
ters, and  provisions  in  considerable  detail  with  reference  to  the  man- 
agement of  said  real  property  by  said  association.  Then  followed 
the  clause  under  construction,  which  provides : 

"And  I  further  give  and  bequeath  any  other  property  not  herein  otherwise 
before  disposed  of  that  may  be  in  my  possession  at  the  time  of  my  decease 
to  my  wife,  Julia  Ann,  first  to  liquidate  any  Indebtedness  that  may  be  against 
me,  the  balance  If  any  to  be  at  her  sole  disposal." 

At  the  time  the  will  was  made  the  testator  had  no  property  of  any 
account  other  than  that  specifically  mentioned  in  the  will,  except 
some  cash  in  the  bank.  At  the  time  of  his  death  he  owned  no  real 
estate  other  than  that  mentioned  in  his  will,  and  .his  personal  property 
included  less  than  $1,000  of  cash  in  the  banks,  and  some  increase  in 
the  amount  of  stocks  held  by  him  at  the  time  of  the  execution  of  his 
will.  It  is  estimated  that  if  the  wife's  life  interest,  as  created  by  the 
prior  clauses  in  the  will,  was  turned  into  an  absolute  estate,  it  would 
amount  to  about  $16,000,  outside  of  the  residence  and  annuity.  There 
can  be  no  serious  question  but  that  the  language  of  the  residuary 
clause  literally  read  in  the  sense  ordinarily  attached  to  the  words 
employed  is  broad  enough  to  cover  and  include  the  property  men- 
tioned in  the  original  bequest  and  devise  to  the  wife,  and  to  turn 
her  interest  and  estate  into  an  absolute  one,  instead  of  for  life.  It  is 
urged,  however,  that  we  should  not  necessarily  thus  read  said  residu- 
ary clause,  but  that  we  should  endeavor  to  ascertain  whether  it  was 
the  intention  of  the  testator  to  effect  such  an  alteration  in  the  dis- 
position of  his  estate. 

There  are  certain  fundamental  and  simple  rules  applicable  to  the 
construction  of  a  will  which  are  ccmceded  and  invoked  by  both  par- 
ties to  this  contest,  and  which  are  so  well  settled  that  they  may  be 
stated  and  assumed  without  the  citation  of  authorities.  Unless  a 
plain  intention  to  the  contrary  appears,  a  general  residuary  clause 
operates  and  carries  to  the  residuary  devisee  all  reversionary  interests 
and  remainders  in  the  property.  It  is  to  be  presumed  that  a  testator 
intended  to  dispose  of  all  of  his  estate,  and  not  die  intestate  in  respect 
to  any  thereof.  There  is  a  presumption  against  the  intention  upon 
the  part  of  the  testator  to  disinherit  a  child.    The  testamentary  inten- 
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tion  may  be  gathered  not  only  from  the  will  itself,  but  &X)ni  the  situ- 
ation of  the  testator  at  the  time  of  its  execution,  both  with  reference 
to  his  property  and  his  family  surroundings.  Having  these  prindples 
in  mind,  let  us  see  what  was  the  situation  of  Mr.  Sherman  at  the 
time  he  executed  the  will  and  drafted  the  clause  in  dispute.  He  was 
at  that  time  (January  i,  1877)  a  man  nearly  70  years  old.  His  only 
family  consisted  of  a  wife  and  daughter  and  her  husband.  The  amount 
and  situation  of  the  property  has  already  been  sufficiently  referred  to. 
His  daughter  had  been  married  in  1863.  She  had  become  a  confirmed 
invalid.  She  had  never  had  any  children,  and,  as  subsequent  events  con- 
firmed, there  was  no  reason  to  expect  that  she  would  ever  have  any. 
She  and  her  husband  lived  with  the  father  and  mother  until  ttie 
death  of  the  former  in  1882,  and  then  with  the  latter  until  1896,  when 
the  daughter  died,  and  the  husband  moved  off.  So  far  as  appears, 
the  daughter's  husband  had  no  business,  and,  as  would  seem  to  be 
suggested  by  the  failure  of  the  testator  to  appoint  him,  the  only  man 
in  the  family,  one  of  his  executors,  had  not  established  any  command- 
ing position  in  the  respect  and  affection  of  his  father-in-law.  Appar- 
ently the  testator  had  implicit  confidence  in  his  wife,  and  every  reason 
to  expect  that  so  long  as  she  lived  she  would  care  for  the  invalid 
daughter,  and  that  she  was  liable  to  survive  the  latter,  as  in  fact  she 
did.  Then,  having  these  facts  and  surroundings  in  mind,  let  us  con- 
sider further  what  the  will  accomplished  upon  the  theory  urged  by 
the  defendant  that  the  residuary  clause  did  operate  for  the  benefit  of 
the  wife,  and  enlarge  her  estate  into  an  absolute  one.  If  she  survived 
the  testator,  and  saw  fit,  having  an  absolute  estate  in  the  property  in 
question,  she  could  will  or  bequeath  all  or  part  of  it  to  the  daughter 
if  the  latter  outlived  her.  In  the  event  that  the  daughter  outlived  the 
mother,  and  was  not  provided  for  by  the  latter,  there  came  into  effect 
the  provision  in  the  will  by  which  the  annuity  given  to  the  mother 
during  life  with  a  reduction  by  the  amount  of  $500  was  given  to  the 
daughter  for  life.  It  would  thus  seem  that  under  the  circumstances 
the  father  suificiently  and  amply  provided  for  the  care  and  support 
of  his  daughter,  and  that  the  argument  which  respondent  especially 
urges  that  defendant's  construction  of  the  will  would  result  in  cut- 
ting off  the  daughter  from  a  fair  participation  in  the  benefits  of  her 
father's  estate  is  not  well  founded.  We  can  scarcely  avoid  believing 
that  the  testator,  in  making  his  will,  relied  upon  his  wife  after  his 
death  to  extend  that  care  and  support  to  her  invalid  daughter  which 
she  in  fact  did  extend,  and  that  he  felt  that  it  was  perfectly  safe  to 
bequeath  the  bulk  of  his  property  absolutely  to  his  wife,  and  rely  upon 
this  disposition  upon  her  part  towards  her  own  daughter.  He  safe- 
guarded the  contingency  of  a  survival  by  the  daughter  of  her  mother 
without  adequate  provision  by  the  latter  by  the  annuity,  which  was 
of  a  sufficient  amount  to  properly  provide  for  the  wants  of  the  daugh- 
ter. We  can  readily  believe  that  the  surroundings  of  the  testator  sug- 
gested other  considerations  in  favor  of  the  bequest  and  devise  of  the 
bulk  of  his  estate  to  his  wife.  If  his  property  went  to  her,  he  could 
assume  that,  after  providing  for  herself  and  her  daughter,  any  re- 
mainder in  the  natural  course  of  events  would  go  back  to  the  relatives 
of  himself  and  .his  wife.    Upon  the  other  hand,  {»-operty  left  abso- 
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lutely  to  his  daughter,  in  the  failure  of  children,  which  must  have  been 
anticipated,  would  naturally  pass  to  her  husband,  and  thus  be  diverted 
to  people  who  were  strangers  to  his  blood,  and  possibly  to  his  affec- 
tions. We  think  that  confirmation  of  the  construction  favored  by 
us  may  be  found  in  the  form  and  preparation  of  the  will.  The  latter 
was  written  by  the  testator  himself.  He  was  not  a  lawyer,  but  a  man 
of  considerable  business  experience,  and  he  provided  in  considerable 
detail  for  the  disposition  and  management  of  his  property  after  his 
death,  as.  witness  the  clauses  devising  his  real  estate  to  the  Young 
Men's  Christian  Association.  His  daughter  was  before  his  mind 
when  he  wrote  the  will,  as  is  sufficiently  evidenced  by  the  various  ref- 
erences to  her  and  clauses  in  her  behalf.  In  view  of  the  care  and 
particularity  with  which  he  provided  for  the  disposition  of  his  prop- 
erty, it  is  difficult  for  us  to  believe  that  he,  if  he  had  desired  to  have  the 
property  and  stocks,  originally  left  to  his  wife  for  life,  pass  upon  her 
death  in  remainder  to  his  daughter,  he  would  have  omitted  to  say  so. 
The  will  bears  such  evidence  of  careful  consideration  and  attention 
to  details  in  its  preparation  that  it  seems  quite  incredible  that  the 
testator,  having  his  daughter  fully  and  distinctly  in  mind,  would  have 
elected  to  provide  for  her  by  intestacy  as  to  certain  property,  rather 
than  by  express  provision  in  her  behalf.  The  residuary  clause  was 
originally  written  upon  a  separate  piece  of  paper,  and  duly  pasted 
ana  attached  to  the  original  will  after  it  had  been  prepared.  Very 
possibly,  as  suggested  by  the  learned  counsel  for  the  respondent,  the 
testator  by  it  designed  to  take  care  of  any  property  which  he  might 
acquire  between  the  execution  of  his  will  and  his  decease.  We  can- 
not resist  the  conclusion,  however,  that,  in  addition  to  this,  he  appre- 
ciated that  he  had  created  only  a  life  estate  for  his  wife  in  certain 
property;  that,  even  if  he  entered  upon  the  drafting  of  his  will  with 
a  different  idea  with  reference  to  the  disposition  of  said  property 
•  after  her  death,  he  abandoned  it  before  the  composition  of  the  residu- 
ary clause ;  and  that  when  he  finally  prep>ared  and  attached  the  latter 
he  intended  to  secure  just  what  that  clause  upon  its  face  does  pur- 
port to  accon^lish — a  disposition  of  all  of  his  property  which  had  not 
otherwise  been  disposed  of. 

Counsel  upon  either  side  with  much  care  and  diligence  has  cited  to 
us  numerous  authorities  thought  to  control  or  bear  upon  the  dispo- 
sition of  this  case.  We  have  not  reviewed  them  in  this  opinion,  as, 
indeed,  it  would  be  difficult  to  do  without  going  to  undue  lengths. 
It  is  oftentimes  difficult  in  a  consideration  of  one  will  to  secure  much 
help  from  what  may  have  been  decided  with  reference  to  another. 
The  general  principles  of  interpretation  are  simple  and  well  under- 
stood. The  difficulty  arises  in  their  application,  and  each  case  must 
largely  be  decided  by  the  particular  facts  and  circumstances  which 
therein  appear.  The  present  case  is  not  entirely  free  from  doubt  or 
difficulty,  but,  giving  to  all  of  the  facts  and  circumstances  what  seems 
to  be  a  just  and  proper  consideration,  we  find  ourselves  led  to  the 
conclusion  that  the  defendant  is  right  in  his  position,  and  is  entitled 
to  a  judgment  in  his  favor. 

Judjfment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event  upon  questions  of  law  and  fact.    All  concur. 
87N.T.S.— 71 
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PEOPLE  ex  reL  HILLMAN  y.  SCHOLER  et  al 
(Supreme  Court,  Appellate  Diriaion,  Flrat  Department    May  6,  1904.) 

1,  COBONEBS NATTTBS  OF  OFFICE NEW   TOBK  Cm  CHABTEB. 

Const  1846,  art  10, 1 1,  provided  that  certain  officers,  including  coroDOs, 
should  be  chosen  by  the  electors  of  the  resi>ectlTe  countiea.  CcKisoUdatioD 
Act  (Laws  1882,  p.  429,  a  410)  I  1766,  provided  for  the  election  of  conmen 
In  the  city  and  county  of  New  York  In  the  same  manner  and  at  the  same 
elections  as  sheriffs.  The  Constitution  of  1894  amended  article  10,  (  1, 
of  that  of  1846,  by  dropping  coroners  therefrom.  New  Xork  City  Charter 
(Laws  1897,  p.  555,  c.  378)  {  1008,  repealed  the  consolidation  act  so  far  as 
Its  proTlsions  were  inconsistent  with  those  of  the  charter,  or  with  the 
subject-matter  included  therein ;  and  section  1570,  p.  547,  provided  t(x  the 
election  of  coroners  In  the  various  boroughs  in  the  same  manner  and  at 
the  same  elections  as  sheriffs.  Held,  that  under  the  charter  the  provision 
of  the  consolidation  act  for  the  election  of  coroners  was  repealed,  and  the 
coroners,  being  provided  for  in  the  charter,  became  borough  instead  of 
county  officers. 

2.  Nkw  Yobe  Crrr  Cbabtkb — Removai.  of  Clebks — Appucation  op  Pbovi- 

siONS — Cobonebs'  Clkbks. 

New  York  City  Charter  (Laws  1897,  p. '85,  c.  378)  I  118,  provides  that 
the  mayor  shall  appoint  the  beads  of  departments.  Section  96,  p.  30,  pro- 
vides that  there  shall  be  18  administrative  departments  in  the  city,  bat 
does  not  mention  coronera  By  subsequent  sections  these  departments  and 
the  duties  of  their  heads  are  specified,  and  by  section  1513,  p.  511,  the 
heads  of  departments  are  given  power  to  appoint  and  remove  clerks  and 
subordlnatef!  in  their  respective  departments;  but,  under  the  section,  no 
regular  clerk  can  be  removed  until  he  has  been  allowed  an  opportonit; 
of  making  an  explanation,  and  the  true  grounds  of  the  removal  must  be 
entered  on  the  department  records.  Title  8  relates  to  coroners,  and  section 
1671,  p.  547,  of  that  title,  empowers  the  coroners  to  appoint  a  clerk  and 
assistants.  Beld,  that  section  1543,  p.  541,  applies  only  to  clerks  in  the 
regular  city  departments  specified  in  the  charter,  the  heads  of  which  are 
appointed  by  the  mayor,  and  the  functions  of  which,  as  parts  of  the  mu- 
nicipal government  are  regulated  by  the  charter,  and  has  no  application 
to  the  clerk  in  the  coroner's  office,  who  is  provided  for  by  a  different  pat- 
tlon  of  the  charter,  and  whose  superior,  tlie  coroner,  while  elected  under 
the  city  charter,  does  not  perform  duties  as  a  municipal  officer,  but  rather, 
duties  appertaining  to  the  administration  of  county  affairs. 

Appeal  from  Trial  Term,  New  York  County. 

Mandamus  by  the  people,  on  the  relation  of  William  S.  Hillman, 
against  Gustav  Scholer  and  others,  as  coroners  of  the  borough  of 
Manhattan,  city  of  New  York.  From  an  order  granting  a  writ  di- 
recting defendants  to  restore  the  relator  to  the  office  of  chief  clerk 
of  the  coroner's  office  in  said  borough  and  city  (86  N.  Y.  Supp.  713), 
defendants  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN  and  INGRAHAM,  JJ. 

Julius  M.  Mayer,  for  appellants. 
C.  E.  Hunter,  for  respondent 

INGRAHAM,  J.  The  relator  claims  that  his  removal  by  the  de- 
fendants was  illegal,  and  brings  this  proceeding  to  compel  the  defend- 
ants to  reinstate  him.  Prior  to  the  adoption  of  the  charter  of  the 
city  df  New  York  (chapter  378,  p.  i,  of  the  Laws  of  1897),  the  oflBce 
of  coroner  had  always  been  a  county  office,  and  recognized  as  such 
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in  all  the  state  Constitutions  prior  to  that  adopted  in  1894.  Section 
I  of  article  lo  of  the  Constitution  of  1846  provides  that  sheriffs,  clerks 
of  counties,  including  the  register  and  clerk  of  the  city  and  county 
of  New  York,  coroners,  and  district  attorneys,  shall  be  chosen  by 
the  electors  of  the  respective  counties  once  in  every  three  years,  and 
as  often  as  vacancies  shall  happen.  Under  this  provision  of  the  Con- 
stitution, section  1766  of  the  consolidation  act  (chapter  410,  p.  429, 
of  the  Laws  of  1882)  provided  that  coroners  shotdd  thereafter  be 
elected  in  the  city  apd  county  of  New  York  in  the  same  manner  and 
at  the  same  general  elections  as  sheriffs,  and  should  hold  their  office 
for  the  same  term,  and  be  removable  in  the  same  manner.  Upon  the 
adoption  of  the  Constitution  of  1894,  section  I  of  article  10  was 
amended  by  dropping  coroners  therefrom,  leaving  that  office  under 
the  control  of  the  Legislature.  The  county  law  (chapter  686,  p.  1743, 
of  the  Laws  of  1892)  regulates  the  election  of  coroners  in  all  counties 
of  the  state,  except  the  dty  and  county  of  New  York,  as  by  section 
1  of  that  act  it  was  provided  that  the  act  should  not  apply  to  the 
county  of  New  York.  Section  1608  of  the  charter  of  1897  (chapter 
378,  p.  555,  of  the  Laws  of  1897)  repealed  the  consolidation  act,  so 
far  as  the  provisions  thereof  were  inconsistent  with  the  provisions 
of  the  charter,  or  so  far  as  the  subject-matter  thereof  is  revised  or 
included  in  the  charter,  and  no  further.  Section  1570,  p.  547,  of  the 
charter,  provided  that: 

"Four  coroners  shall  hereafter  be  elected  tn  the  borough  of  Manhattan. 
two  In  the  borough  of  the  Bronx,  two  In  the  borough  of  Brooklyn,  three  In 
the  twrough  of  Queens-  and  two  In  the  borough  of  Richmond.  They  shall  be 
elected  in  the  same  manner  and  at  the  same  general  elections  as  are  the 
sheriffs  In  the  several  counties  In  which  such  boroughs  are  situated,  shall 
hold  their  respective  offices  for  the  term  of  four  years  and  shall  be  removable 
tn  the  same  manner  as  sheriffs." 

The  charter  thus  having  provided  for  the  election  of  coroners  in 
the  city  of  New  York,  as  borough  officers,  the  provision  of  the  con- 
solidation act  for  the  election  of  coroners  for  the  city  and  county  of 
New  York  was  repealed,  the  election  of  coroners  thereafter  was  regu- 
lated by  the  charter  of  the  city  of  New  York,  and  such  coroners  were 
thereafter  to  be  elected  as  borough  officers  instead  of  county  officers. 

The  question  of  the  election  of  coroners  under  this  provisipn  of  the 
charter  was  presented  to  the  Appellate  Division  in  the  Second  De- 
partment in  the  case  of  People  ex  rel.  Burger  v.  Blair,  21  App.  Div. 
213,  47  N.  Y.  Supp.  495.  affirmed  on  opinion  below  in  154  N.  Y.  734, 
49  N.  E.  1 102.  It  was  held  that  the  borough  coroners  are  city  offi- 
cers, and  their  salaries  and  the  expenses  of  their  offices  are  charged 
on  the  entire  city  alike;  that  the  salaries  and  expenses  of  county 
coroners  are  county  charges,  and  charged  only  upon  the  counties  for 
which  they  are  elected ;  and  although,  in  the  ofnnion,  when  discuss- 
ing the  election  or  appointment  of  coroners,  it  is  said,  "While  the 
office  is  no  longer  a  constitutional  one,  still  it  falls  within  section  2 
of  article  10  of  the  Constitution,  which  directs  that  all  county  officers 
shall  be  appointed  by  the  board  of  supervisors  or  other  county  au- 
thorities, as  the  Legislature  shall  direct,"  and  that  under  this  pro- 
vision the  Governor  would  have  no  power  to  appoint  a  coroner  if  a 
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vacancy  was  created  in  the  office  by  the  Legislature,  still  it  was  ex- 
pressly  decided  that  the  coroners  were  borough  officers,  elected  un- 
der the  charter  of  the  city  of  New  York,  and  not  county  officers ;  and, 
considering  the  pro\'i6ions  (A  the  Constitution  and  the  charter,  there  is 
no  escape  from  that  conclusion. 

Assuming,  therefore,  that  the  coroners  are,  under  the  charter  of 
1897,  borough  cheers  of  the  city  of  New  York,  elected  under  its  pro- 
visions, the  further  question  is  presented  as  to  whether  section  1543 
of  the  charter  applied  to  clerks  appointed  by  the  coroners.  Section 
118,  p.  35,  of  the  charter,  provides  that  the  mayor  shall  appoint  the 
heads  of  all  departments  and  all  commissioners,  except  as  otherwise 
provided  in  the  act.  Section  96,  p.  30,  provides  that  there  shall  be 
18  administrative  departments  in  the  said  city,  among  which  coroners 
are  not  included.  By  subsequent  sections,  these  various  departments 
and  the  duties  that  are  imposed  upon  their  heads  are  specified ;  and 
then,  by  section  1543,  p.  541,  it  is  provided  that: 

"The  beads  of  all  departments  (except  as  otherwise  specially  prorlded) 
aball  have  power  to  appoint  and  remove  all  cblefs  ot  bureaus  (except  tbe 
Cbamberlain)  and  also  all  clerks,  officers,  employees  and  sabordlnatea  in  tbeir 
reepectlTe  departments,  except  as  herein  otherwise  gpedallj  {vovided,  wltb- 
ont  reference  to  the  tennre  of  office  of  any  existing  appointee.  But  no  regu- 
lar derk  at  bead  at  a  bnrean  shall  be  removed  until  be  has  been  allowed  an 
QPIMrtanity  of  making  an  explanation;  and  in  every  case  of  a  removal,  tbe 
true  grounds  thereof  shall  be  forthwith  entered  upon  tbe  teocMrds  of  tbe  de- 
partment or  board." 

Provision  is  then  made  by  which  the  head  of  the  department  shall 
have  the  power  to  fix  the  salaries  of  all  officers,  clerks,  employes,  and 
subordinates  in  his  department,  whether  before  fixed  by  special  law 
or  otherwise.  After  these  provisions  applying  to  departments  of  the 
dtjr  government,  there  follow  special  provisions  in  relation  to  the  ap- 
powtment  and  regiilation  of  other  officers.  Title  8  relates  to  coro- 
ners. These  provisions  were  continued  in  the  amended  charter  of 
1901  (chapter  466,  pp.  645,  646,  of  the  Laws  of  1901)  as  sections  1570 
and  1571  of  that  act.    Section  1571  provides  that: 

"The  coroners  In  each  borough  shall  have  an  office  in  said  borough  and 
aball  aM>oint  a  clerk  who  shall  receive  an  annual  salary  to  be  fixed  by  the 
board  of  estimate  and  apportionment  and  the  board  of  aldermen,  and  ««cb 
and  so  many  assistant  clerks  as  shall  be  provided  for  In  the  annual  budget" 

The  relator  was  appointed  on  the  15th  day  of  November,  1902,  chief 
derk  in  the  office  of  the  coroners  of  the  borough  of  Manhattan,  dty 
of  New  York,  under  this  section  of  the  charter. 

I  do  not  think  that  section  1543  of  the  charter  has  any  apfdicatioo 
to  clerks  or  other  officers,  except  those  in  the  regular  dty  depart- 
ments which  are  specified  in  that  section.  The  departments  of  the 
dty  government  are  specified  in  the  charter.  The  head  of  each  de- 
partment is  appointed  by  the  mayor.  The  duties  of  the  heads  and 
officers  in  the  departments  are  regulated,  and  they  become  corporate 
officers  to  perform  the  duties  imposed  upon  the  municipal  corpora- 
tion. By  section  1543  of  the  charter,  the  heads  of  the  departments 
are  given  the  power  to  appoint  and  remove  all  chiefs  of  bureaus, 
except  the  chamberlain,  and  also  all  derks,  officers,  employes,  and 
subordinates  in  their  respective  departments.    It  is  quite  dear  that 
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this  provision  would  not  apply  to  the  subordinates  of  coroners,  and 
in  connection  with  this  power  of  appointment,  which  applies  only  to 
the  regular  city  departments,  there  is  the  provision  which  restricts 
the  power  of  the  head  of  a  department  to  remov*  the  head  of  a 
bureau  or  regular  clerk  except  as  therein  provided.  It  seems  to  me 
that  this  restriction  must  apply  to  the  clerks  of  a  department  men- 
tioned in  the  former  portion  of  the  section,  in  which  a  power  of  ap- 
pointment is  given.  The  right  of  coroners  to  appoint  a  chief  clerk 
is  not  derived  from  this  section,  but  depends  upon  a  subsequent  sec- 
tion (section  1571).  While  the  coroners  are  elected  as  prcrvided  for 
by  the  charter,  they  perform  no  duty  which  is  imposed  upon  the 
municipal  corporation.  They  have  no  power  given  to  them  as  offi- 
cers of  the  corporation,  but  perform  a  duty  which  would  come  under 
the  general  class  of  those  appertaining  to  the  administration  of  the 
county  affairs,  rather  than  a  duty  devolving  upon  a  municipal  cor- 
poration. Their  duties  are  not  prescribed  in  the  charter,  nor  do 
they  get  their  power  to  act  from  its  provisions ;  and,  while  the  char- 
ter provides  for  their  election,  they  are  not  officers  performing  a  duty 
imposed  upon  the  municipality.  In  the  case  of  People  ex  rel.  Ma- 
harin  v.  Plimley,  i  App.  Div.  458,  37  N.  Y.  Supp.  152,  we  held  that 
the  commissioner  of  jurors,  though  appointed  by  the  mayor  under 
section  106  of  the  consolidation  act  (chapter  410,  p.  i,  of  the  Laws 
of  1882),  was  not  the  head  of  a  departmait,  under  secticm  48  of  that 
act,  and  therefore  section  48,  which  contains  substantially  the  same 
provision  ai  is  contained  in  section  1543  of  the  charter,  upon  which 
the  relator  relies,  was  not  applicable  to  a  clerk  in  the  office  of  the 
CCMnmissioner  of  jurors;  and  there  is  no  substantial  difference  be- 
tween the  question  there  presented  and  the  question  presented  in  this 
case. 

As  there  appear  to  be  no  other  restrictions  as  to  the  power  of  the 
coroners  to  remove  the  relator,  except  that  contained  in  section  1543 
of  the  charter,  and  as  that  section  does  not  apply,  we  can  see  no 
reason  why  the  defendants  had  not  authority  to  remove  the  relator 
without  assigning  any  reason,  or  without  giving  the  relator  an  oppor- 
tunity to  be  heard;  and  it  follows  that  tiie  final  order  granting  the 
peremptory  mandamus  must  be  reversed,  and  the  proceeding  dis- 
missed, with  costs.    All  concur. 
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MEMOSAHDTTM  DECISIONS. 


AliLBN,  Respondent,  t.  STBrPEN,  Appel- 
lant. (Supreme  Court,  Appellate  DivisioD, 
Fourth  Department.  March  22,  1904.)  Action 
by  MyroD  S.  Allen  against  Panl  SteSen.  No 
opinion.  Judgment  and  order  affirmed,  with 
coata. 


ALLISON,  Respondent,  t.  LONG  C3L0VB 
TRAP  ROCK  CO.,  Appellant.  (Supreme 
Court,  Appellate  DlTision,  Second  Department. 
April  22,  1904.)  Action  by  Zachariah  T.  AlU- 
son  against  the  Long  CSove  Trap  Rock  Compa- 
ny.   No  opinion.    Motion  denied. 

AMBROSB,  Respondent,  t.  JARDIN,  Ap- 
pellant. (Supreme  Court,  Appellate  Dirision, 
Fourth  Department  March  28,  1904.)  Ac- 
tion by  Joseph  H.  Ambrose,  as  president, 
against  Joshua  A.  Jardin.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

AMERICAN  WOOLEN  00.,  Appellant,  t. 
SIMONS  et  aL,  Respondents.  (Supreme 
Court,  Appellate  IMTisioii,  Fourth  Department. 
March  W,  1904.)  Action  by  the  American 
Woolen  Comi^ny  against  Benjamin  Simons 
and  another.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 


ANDRUS,  Respondent,  T.  NATIONAL 
SUGAR  RJEFINIKG  CO.  et  «!.,  Appellants. 
(Supreme  Court,  Appellate  DlTision,  Second 
Department.  April  29,  1904.)  Action  by  John 
B.  Andrus  against  the  National  Sugar  Refin- 
ing Company  and  the  New  York  Central  & 
Hudson  River  Railroad  Company.  No  opin- 
ion.   Motion  granted,  and  order  reaettled. 

ARMSTRONG  ▼.  LOVELAND  et  al.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment. March  15,  1904.)  Action  by  Sey- 
mour O.  Armstrong  against  Mary  A.  Lore- 
land  and  Hollis  Loveland,  impleaded  with  oth- 
ers. No  opinion.  Order  affirmed,  without 
costs. 


ARMSTRONG,  Respondent,  t.  MOORE  et 

al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Deportment.  March  22,  1901.) 
Action  by  Marian  Armstrong  against  Webster 
P.  Moore  and  others. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event,  upon  questions  of 
law  and  ot  fact,  unless  the  plaintiff  stipulates 
to  reduce  the  verdict  to  the  sum  of  $3,U00  as 
of  the  date  of  the  rendition  thereof,  in  which 


event  the  Judgment,  as  w  modified,  and  ladK. 
are  affirmed,  without  costs  of  this  appeal  b 
either  party. 


ARTHUR,  Respondent,  v.  SIRE.  AppeSai^ 
(Supreme  Court,  Appellate  Division,  Fim  I^- 
nartment  March  sT,  1804.)  Action  by  DaM-c 
V.  Arthur  against  Henry  B.  Sire.  F.  Bien,  ft: 
appellant.  V.  P.  Donihee,  for  respondent.  N-. 
opinion.  Ord»  affirmed,  with  $10  cosu  u. 
disbursements. 


AUBURN  &  S.  ELECTRIC  B.  CO.,  S<~ 
spondent,  v.  FULLER  et  al..  Appellants.  (S. 
preme  Court,  Appellate  Division,  Fonrdi  b- 
partment.  March  28.  1904.)  Action  tj  xU 
Auburn  &  Syracuse  Electric  Railroad  Otxciu- 
ny  against  Samuel  H.  Fuller  and  another. 

PER  CURIAM.    Order  affirmed,  with  cosi^ 

HISCOOS,  J.,  not  voting. 

A.  &  8.  HENRY  &  CO.,  Umited,  t.  TAL- 
COTT.  (Supreme  Court,  Appellate  Wvisjor. 
First  Department,  March  ^,  1904.)  Acdo 
by  A.  &  S.  Henry  &  Co.,  Limited,  assist 
James  Talcott.  H.  Nathan,  for  plaintiff,  i' 
R.  Kellogg,  for  defendant.  No  opinion.  Or- 
der affirmed,  without  costs. 

In  re  BACKUS.    (Supreme  Oonrt,  AppeEi' 
Division,  First  Department.    March  18.  IW 
In  the  matter  of  Frances  A.  Backus.    No  ofu:' 
ion.    Motion    granted.    Question    certified  (> 
stated  in  memorandum  per  curiam. 

In  re  BACKUS.    (Supreme  Court.  AppeHit'' 
Division,   First  Department.    April   1&.  19(H 
In  the  matter  of  Frances  A.  Backus.    No  ci:ii-- 
ion.     Motion     dismissed.     Memorandom    t^ 
curiam. 


BACON  T.  GROSSMANN.  (Supreme  Court. 
Appellate  Division,  First  Department.  AprJ 
8,  1904J  Action  by  Nathaniel  T.  Btcoa 
afaiiist  Ignatius  B.  Grossmann.  No  opinion. 
Motion  denied. 


BACON,  Respondent,  t.  GROSSMANN.  if 
pellant.  (Supreme  0>nrt.  Appellate  Dirisoi. 
First  Department.  March  t&,  1804.)  Actioi 
by  Nathaniel  T.  Bacon  against  Ignatius  H- 
Grossmann.  G.  J.  Sproull,  for  appellant.  ^ 
Bacon,  for  respondent.  No  opinion.  Jfit 
ment  affirmed,  with  costs. 
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\.II^KS,  Appellant,  ▼.  AILINOEB,  Be- 
ident.  (Supreme  Court,  Appellate  DlviBion, 
It  Department.  March  25,  19(^.)  Action 
Charles  A.  Bailes  agaioBt  George  Q.  Ail- 
f,  aa  president  L.  L.  Kellogg,  for  appel- 
.  A.  Steckler,  for  respondent.  No  opinion. 
er    affirmed,   with  $10  costa  and  disburse- 

LtJO. 


AJNICER  T.  SOHADB  et  al.  (Supreme 
irt.  Appellate  Division,  First  Department. 
rch  18,  1904.)  Action  by  William  Banker 
inst  John  Sdbade  and  others.  No  opinion. 
tion  granted,  so  far  as  to  dismiss  appeal, 
h  f  10  coata. 


tARKEB,  Respondent,  T.  BARKER.  Appel- 
t.  (Supreme  Court,  Appellate  DiTision, 
!ond  Department.    March  18,  1904.)    Action 

Cbarlea  B.  Barker  against  Era  M.  Barker. 

opinion.    Order   affirmed,    with   $10   costs 

1  disbursements,  on  the  authority  of  Quinn 

B.  H.  R.  R.  C:o.  (decided  November  20,  l80S) 

N.  Y.  Snpp.  m 


BARBT,     Respondent,    t.    VILLAGE    OF 

)RT  JEHVIS,  Appellant.  (Supreme  Court, 
>pellate  Division,  Second  Department.  April 
,  1904.)  Action  by  John  J.  Barry  against  the 
lage  of  Port  Jervis.  No  opinion.  Judgment 
.d  order  unanimously  affirmed,  with  costs, 
.  argument,  with  leave  to  the  appellant  to  ap- 
al  to  the  Court  of  Appeals,  if  so  advised. 

BABTLEY,  Respondent,  t.  WALSH,  Appel- 
nt.  (Supreme  Court,  Appellate  Division, 
!Cond  Department.  April  15,  1904.)  Action 
'  Michael  J.  Bartley  against  Patrick  J.  Walsh. 
3  opinion.  Judgment  of  the  Municipal  Court 
Drmed,  with  costs. 


BEAN,  Appellant,  y.  WILKIE  et  aL,  Re- 
londents.  (Supreme  Court,  Appellate  ^Divi- 
on.  Fourth  Department.  April  5,  1904.)  Ae- 
on by  CSiarles  D.  Bean,  as  trustee  in  bank- 
iptcy,  etc.,  against  Henry  D.  Wilkie  and  oth- 
"s.  No  opinion.  Judgment  affirmed,  with 
Mta. 


BBCKWITH  et  al.  t.  NEW  YORK,  O.  & 
T.  L.  R.  CO.  (Supreme  Court,  Appellate  Di- 
ision.  Fourth  Department.  March  15.  1904.) 
.ction  by  Blanche  Beckwith  and  others  against 
>e  New  York,  Chicago  &  St.  Louis  Railroad 
Company. 

PER  CURIAM.  Motion  for  leave  to  appeal 
>  the  Court  of  Appeals  granted;  this  court  cer- 
ifying  that  in  its  opinion  a  question  of  law  is 
iTolved  herein  whidi  ought  to  be  reviewed  by 
liat  court. 


BELLINGHAM  ▼.  BELLINGHAM.  (Su 
nme  Court,  Appellate  Division,  First  Depart- 
lent.    April  15,   1904.)    Action^  try  James  H. 


BERNSTEIN  t.  MIDDLEBROOK.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. March  25,  1904.)  Action  by  Jacob  Bern- 
stein against  Frederick  J.  Middlebrook.  No 
opinion.    Motion  granted,  with  $10  costs. 

BEST,  Respondent,  t.  CITY  OP  BUFFA- 
LO, Appellant.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  March  29,  1904.) 
Action  by  Sarah  J.  Best  against  the  city  of 
Buffalo.    . 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

HISCOCK,  J,  not  sitting. 


BINGLEY.  AppeUant  v.  STERN  et  al..  Re- 
spondents. (Supreme  Court  Appellate  Divi- 
sion, First  Department  April  22,  1904.)  Ac- 
tion by  David  P.  Bingley  against  Jacob  A. 
Stem  and  others.  J.  B.  Leavitt,  for  appellant 
A.  O.  Cass,  for  respondents.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

BLANKE,  Respondent,  t.  EVENING  POST 
PUB.  CO.,  Apppllant.  (Supreme  Court  Appel- 
late Division,  First  Department  April  22, 
19O40  Action  by  Everett  N.  Blanke  against 
the  Evening  Post  Publishing  Company.  A.  A. 
Cook,  for  appellant.  G.  W.  Wingate,  for  re- 
spondent. No  opinion.  Order  affiimed,  with 
$10  costs  and  disbursements. 

BLOUNT,  Respondent,  v.  SYRACUSE  RAP- 
ID TRANSIT  RY.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  15,  1904.)  Action  by  Jennie  A.  Blount 
against  the  Syracuse  Rapid  Transit  Railway 
(jompany. 

PER  CURIAM.  That  portion  of  the  order 
appooled  from  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  granted,  with  $10  costs 
to  abide  event,  by  requiring  the  plaiatifF  to 
state  in  her  bill  of  particulars  in  what  respects 
she  claims  the  car  was  operated  in  a  reckless, 
careless,  and  negligent  manner,  as  alleged  in 
her  complaint 


BLOUNT.  Respondpnt,v.  SYRACUSE  RAP- 
ID  TRANSIT  RY.  CO.,  Appellant.  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
March  15,  1904.)  Action  by  Lewis  P.  Blount 
against  the  Syracuse  Rapid  Transit  Railway 
Company. 

PER  CURIAM.  That  portion  of  the  order 
appealed  from  reversed,  with  $1<)  costs  and  dis- 
bursements, and  motion  granted,  with  $10  costs 
to  abide  event  by  requiring  the  plaintiff  to 
state  in  his  bill  of  particulars  in  what  respects 
he  claims  the  car  was  operated  In  a  reckless, 
careless,  and  negligent  manner,  as  alleged  in 
the  complaint. 


BOARDMAN,  Respondent  t.  MOODY,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
Fourth  Department    April  6.  1904.)    Action  by 


ieilingham  against  Mary  F.  BelHngham.    No  '  Fred.  Boardman,  an  infant,  against  Edward  M. 
'Pinion.    Motion  granted,  with  $10  costs.  Moody, 
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the  accident  liad  cham  oC  tuA  boIHiiig.  and 
of  the  bnilding  ia  whidi  tlie  explosires  leferred 
to  were  kept.  On  the  night  in  qnestion  the  eri 
dence  tends  to  show  that  a  fire  occnrred  adja- 
cent to  the  building  in  which  the  exploatrc* 
were  stored,  and  tliat  plaintiiTc  intestate  wu 
engaged  in  and  about  the  fire.  Tb«t  tiic  firt 
started  while  the  deceased  was  io  cbaige  «f 
the  premises  in  qneation  is  nndispnted.  How 
the  fire  started,  whether  by  procnrement  of  the 
deceased,  or  whether  he  used  i«aaoaable  dili- 
gence to  prerent  the  conflagratioB,  ia  not  disrlm- 
ed  by  the  «Tidence.  We  think  the  erideac* 
wholly  fails  to  ind  ate  whether  or  not  the  de- 
ceased used  reasonable  care  or  prndence,  «c 
in  fact  any  care  or  prudence,  to  prerent  the  fir« 
from  starting,  or  to  extingnish  it  after  it  bad 
started.  In  tact,  the  evidence  is  quite  as  con- 
sisteut  with  the  theory  that  plaintiiTs  intestate 
started  the  fire,  or  caused  it  to  be  started,  as 
that  it  was  started  or  caused  to  be  started  with- 
out his  agency.  The  CTidence  wholly  fails  to 
establish  freedom  from  contribntory  negligence 
on  the  part  of  the  deceased,  and  we  think  it  ii 
essential,  in  order  to  entitle  the  plaintiff  to  re- 
cover, that  such  proof  should  have  been  made. 
It  is  clearly  established  that  the  defendant  vis 
negligent,  and  was  guilty  of  maintaining  a  nni- 
sance;  but  we  think  such  fact  does  not  reUere 
the  plaintiff  from  the  necessity  of  establishing 
that  his  intestate  was  tree  from  contributory 
negligence.  In  this  respect  the  plaintiff  wholly 
failed  to  establish  his  cause  of  action.  We 
therefore  conclude  that  the  judgment  and  order 

I  appealed  from  should  be  reTersed.  Judgment 
and  order  reversed  upon  questions  of  law  only, 
and  a  new  trial  ordered,  with  coats  to  the  ap- 


PBR  CURIAM.  Order  denying  defendant's 
notion  for  new  trial  reversed,  with  costs,  and 
motion  granted,  with  $10  coats  to  abide  event. 
Held,  that  the  verdict  of  the  Jory,  that  the  de- 
fendant was  goilty  of  negligence  and  the  plain- 
tiff free  from  contributory  negligence,  was  con- 
trary to  the  weight  of  the  evidence. 

BOSTON,  Respondent,  V.  ABRAHAM  et  al., 
Appellanta.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  29,  1904.)  Ac- 
tion by  John  J.  Boston  against  Abraham  Abra- 
ham and  others.  No  opinion.  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  denied,  and 
proceedings  stayed  for  ten  days  to  enable  appel- 
lants to  make  application  to  a  Judge  of  that 
court,  If  so  adviaed. 

BRADDST  T.  CITY  OF  NEW  YORK.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. March  18,  1904.)  Action  by  Isaac  Brad- 
ley against  the  city  of  New  York.  No  opinion. 
Motion  granted,  with  $10  costs. 

BRADY  et  al..  Appellants,  v.  IiYON  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  15,  1904.)  Ac- 
tion by  Tbomaa  Brady  and  William  Hauptmnnn 
against  Anna  E.  Lyon  and  Lillian  V.  Parker. 
^fo  opinion.  .Tndgment,  so  far  as  appealed 
from,  and  order  granting  extra  allowance^  aX- 
firmed,  with  $10  costs  and  disbursements. 


sion,  First  Department  April  S,  1904.)  Ac- 
tion by  Maria  W.  Brann  against  Isador  Stranss 
and  others.  A.  C.  Cass,  for  appellants.  J. 
Fettretch,  for  respondent.  No  opinion.  Order 
affirmed,  with  $10  cosu  and  disbursements. 

BRBSTJiR,  Respondent  t.  NBW  YORK 
CENT.  A  H.  R.  B.  CO.,  Appellant  (Supreme 
<3onrt  Appellate  Division,  Fourth  Department 
March  8,  1904.)  Action  by  Joseph  Brealar,  as 
administrator  of  the  goods,  chattels,  and  credits 
of  Felix  Dakowski,  apninst  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  From 
a  judgment  in  favor  of  plaintiff,  and  from  an  or- 
der denying  defendant's  motion  for  a  new  trial 
on  the  minutes,  defendant  appeals.  Reversed. 
Charles  E.  Snyder,  for  appellant  Bdwhi  B. 
Mitchell,  for  respondent 

McLENNAN,  P.  J.  Practically  the  only  ques- 
tion prewnted  by  this  appeal  is  whether  or  not 
the  plaintiff  established  upon  the  trial  that  his 
Intestate  was  free  from  contributory  negligence. 
On  the  19th  day  of  August  1901,  plaintiff's 
intestate  was  killed  by  reason  of  an  explosion 
of  dynamite,  which  occurred  in  the  roundhouse 
or  building  of  the  defendant  in  which  plaintiff's 
intestate  was  employed.  Such  explosion  was 
caused  by  the  negligent  sorting  of  dynamite  and 
other  combustible  material  in  a  building  con- 
nected with  defendant's  roimdhouse.  That  the 
defendant  was  negligent  in  storing  such  ma- 
terial in  such  building  is  not  disputed.  Plain- 
tiiTs intestate  was  an  employ^  of  the  defendant 
engaged  in  attending  to  its  engines  at  such 
roundhouse^  and  during  the  night  or  evening  of 


pellant  to  abide  event 

SPRING,  HISCOOK,  and  8TOVEK,  JJ, 
concur  in  result,  upon  the  ground  that  the  court 
erred  in  charging  as  he  did.  and  in  refusing  to 
charge  as  requested  rMpecting  the  liability  of 
the  deceased  to  support  hia  mother  In  Russia. 
WILLIAMS,  J.,  dissents. 


BRfiY.  Appellant  t.  AMERICAN  MALT- 
ING CO.,  Respondent  (Supreme  Court  A.ppel- 
late  Division,  Fourth  Department  March  29, 
1904.)  Action  by  Catherine  Brey  against  the 
American  Malting  Company. 

PER  CURIAM.  Judgment  afBimed.  with 
costs. 

HISOOOK,  Jn  not  sitting. 


In  re  BRINGOLF.  ^upreme  Court,  Appel- 
late Division,  Second  Department  April  22; 
1904.)  In  the  matter  of  Catherine  Bringolf. 
'No  opinion.  Judgment  affirmed,  by  defaolt  with 
costs. 


In  re  BROOKLYN  BAR  ABS'N.  (Supreme 
Court  Appellate  Division,  Second  Department 
March  la,  1904.)  In  the  matter  of  the  applica- 
tion of  the  Brooklyn  Bar  Association  to  punish 
Albert  M.  Fragner,  an  attorney.  No  opinion. 
An  order  to  show  cause  will  be  granted  in  this 
case,  to  be  served  according  to  the  practice  al- 
ready indicated  by  this  court  as  proper  ia  other 
coaea  of  the  same  character. 
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re  BBOOKLTN  BAB  ASS'N.  (Sopreme 
t.  Appellate  Division,  Second  Department 
I  22,  1901.)  In  the  matter  of  the  applica- 
of  the  Brooklyn  Bar  Association  to  punish 
amin  E.  Valentine,  an  attorney. 
:R  curiam.  We  think  that  a  further  in- 
gatioa  by  this  court  of  the  first  charge 
ast  the  respondent  should  be  deferred  until 
criminal  prosecution  in  Nassau  county  in- 
ing  that  charge  is  terminated.  Rochester 
Association  v.  Dorthy,  152  N.  Y.  696,  46 
1.  S35.  As  to  the  other  charges  in  this  pro- 
ing.  a  reference  will  be  ordered  to  Hon. 
en  Troy,  under  section  68  of  the  Code  of 
i  Procedure. 


re  BROOKLYN  BAR  ASS'N.  (Supreme 
rt.  Appellate  DIrision,  Second  Department, 
il  29.  1904.)    In  the  matter  of  the  applica- 

of  the  Brooklyn  Bar  Aaaociatlon  to  punidi 
ene  R.  Hayne,  an  attorney.  No  opinion, 
er  of  reference  to  William  Watson,  Esq., 
er  section  68  of  the  Code  of  CiTil  Procedure. 

BO WN,  Respondent,  T.  TRAVELERS'  INS. 
.  Appellant.  (Supreme  Court,  Appellate 
Ision,  Fourth  Department.  March  15, 1904.) 
ion  by  Magdalena  Brown  against  the  Trav- 
s'  Insurance  Company.  No  opinion.  Judg^ 
It  and  order  affirmed,  with  costs. 

ROWNINO,  Respondent,  t.  STILWBLL, 
pellant.  (Supreme  Court,  Appellate  Divt- 
1,  First  Department  April  22,  1904.)  Ac- 
1  by  William  C.  Browning  against  Benjamin 
Stilwell.  W.  W.  Scrugham,  for  appellant 
B.  Thornall,  for  respondent.  No  opinion. 
Igment  and  order  (86  N.  Y.  Snpp.  707)  af- 
led,  with  costs. 

tBUXNEMER  ▼.  COOK  A  BBRNHEIMEB 
;  et  al.  (Supreme  Court,  Appellate  DlTlsion, 
»nd  Department.  March  18,  1904.)  .\ctioii 
John  Bronnemer,  as  receiver,  etc.,  of  James 
Connelly,  judgment  creditor,  against  the 
>k  &  Bernlieimer  Company  and  another.  No 
nion.    Motion  denied. 

n  re  BRUSH.  (Supreme  Court,  Appellate 
rision.  First  Department  kfarch  25,  1904.) 
the  matter  of  Isabella  J.  Brush.  No  opinion. 
>tion  granted,  with  |10  costs. 

JUCKXIN,  Respondent,  t.  BUFFALO,  A. 
A  R.  CO.,  Appellant,  j^upreme  Court  Ap- 
late  Division,  Fourth  Depiartment  March 
1904.)  Action  by  Ooruelins  P.  Burklln 
linst  tb«  Buffalo,  Attica  &  Arcade  Railroad 
mpany.  No  opinion.  Order  (85  N.  Y.  Supp. 
()  affirmed,  with  $10  costs  and  disbursements. 

in  re  BURBY.  (Supreme  Court,  Appellate 
Tision,  Third  Department  March  16,  1904.) 
the  matter  of  the  charges  against  Alonzo  A. 
irby,  an  attorney  of  the  Supreme  Court  of  the 
ite  of  New  York.  No  opinion.  Report  of 
'«ree  confirmed,  and  said  Alonzo  A.  Burby  is 
spended  from  practice  as  an  attorney  and 
unselor  at  law  for  the  period  of  two  years. 


BURNS,  Appellant,  t.  CITT  OP  BUFFALO, 
Respondent  (Supreme  Court  Appellate  Divi- 
sino.  Fourth  Dejpartment  March  15,  1904.) 
Action  by  Ellen  Bums  against  the  city  of  Buf' 
falo. 

PER  CURIAM.  JudguMMt  affirmed,  with 
costs. 

McLennan,  p.  X,  dissents,  upon  the  ground 
that  the  question  of  defendant's  negligence  and 
plaintiff's  freedom  from  negligence  were  que» 
tions  of  fact  tor  the  jury.  SPRINO,  J.,  not 
sitting. 


BUTLER, 

mut.  life 


Respondent,      t.      MICHIGAN 
INS.  CO.,  Appellant.    (Supreme 


Court,  Appellate  Division,  ^cond  Department 
April  22, 1904.)  Action  by  Nettie  Butler  against 
the  Michigan  Mutual  Life  Insurance  Company. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs. 


BYCK,  Respondent,  ▼.  ROSBNSTOOK  et 
aL,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  March  15,  19(Kl.) 
Action  by  Gisela  Byck  against  Max  Rosenstock 
and  Edward  Cohn,  doing  business  under  the 
firm  name  and  style  of  Rosenstock  &  Oohn. 

PEIR  CURIAM.  Motion  denied,  upon  condi- 
tion that  the  appeal  papers  be  perfected,  so 
that  the  case  may  be  placed  npon  the  calendar 
for  argument  at  ue  next  term  of  this  court 

CALDWELL  «t  al.   t.   LABARRE   et  al. 

(Supreme  0>urt,  Appellate  Di'vision,  First  De- 
partment April  22,  1904.)  Action  by  Howard 
Caldwell  and  another  against  J.  Walter  La- 
barre  and  another.  No  opinion.  Motion  grant- 
ed, so  far  as  to  dismiss  appeal^  with  $10  costs. 

CAMPBELL,  Respondent  ▼.  FRIBDLAND- 
ER  et  al..  Appellants.  (Supreme  Court,  Appel- 
late Division,  Second  Department  April  22, 
1904.)  Action  bv  Genie  H.  Campbell  against 
Albert  Friedlander  and  othersi  No  opinion. 
Motion  denied. 


CAREY  V.  NEW  YORK  CENT.  &  H.  R.  R. 
CO.  (Supreme  Court  Appellate  Division, 
Fourth  Department  March  IS.  1904.)  Action 
by  Patrick  Carey  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  No 
opinion.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  with  $10  costs. 

CARLE  v.  8T.\RBETT  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  15, 1904.)  Action  by  John  J.  Carle  against 
George  B.  Starrett  and  others.  No  opinion. 
Motion  denied,  with  $10  costs. 

CASSAVOY,  Respondent,  T.  PATTISON, 
Appellant  ^upreme  Court,  Appellate  Divi- 
sion, Second  Department  April  29,  1904.)  Ac- 
tion by  Anson  Cassavor  against  William  L. 
Pattison.  No  opinion.  Motion  for  reargument 
denied,  with  $10  costa  See  Cass  r.  Shewman, 
61  Hun.  472,  16  N.  Y.  Supp.  236. 
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In  re  0HT7BCH  AVB.  (Supreme  Conrt,  Ap- 
pellate Diriaion,  Second  Department  April  W, 
1904.)  In  the  matter  of  acquiring  title  to 
Church  arenne,  from  Flatbash  arenue  to 
Brooklyn  aTenae,  Twenty-Ninth  ward,  boroagh 
of  Brooklyn.  No  opinion.  Motion  granted,  and 
order  reiettled. 


CHVATAL,  Eeepondent,  T.  V.  J.  HEDDEN 
A  SONS  CO.,  Appellant    (Supreme  Conrt.  Ap- 

?ellate  Diri.sion,  Secoud  Department.  April  22, 
0<)4.)  Action  by  Frank  CSivatal  against  Y.  J. 
Hedden  &  Sons  Company.  No  opinion.  Mo- 
tion denied. 


In  re  CITIZENS'  TRUST  CO.  OF  UTIOA. 
(Supreme  Court,  Appellate  Diviiiion,  Fourth 
Department  March  29.  1904.)  In  the  matter 
of  the  application  of  the  Citizens'  Trust  Com- 
pany of  Utica  for  deaifrnntion  u  a  deposit  bank. 
No  opinion.    Order  granted. 

CITY  OP  NEW  YORK,  Reapondent,  T.  CAS- 
TLE BRAID  CO.,  Appellant  (Supreme  Court, 
Appollnte  Division,  First  Department  March 
25,  1904.)  Action  by  the  city  of  New  York 
afcainst  the  Castle  Braid  Company.  J.  M. 
Steams,  for  appellant  T.  Conuoly,  for  re- 
spondent No  opinion.  Judgment  and  order  af- 
&med,  with  costs. 

CITY  TRUST.  SAFE  DEPOSIT  &  SURB- 
TY  CO.,  Appellant,  ▼.  AMERICAN  BREW- 
ING CO.,  Respondent  (Supreme  Court  Appel- 
late Division,  Fourth  Department.  March  29, 
IWH.)  Action  by  the  City  Trust,  Safe  Deposit 
&  Surety  Company  against  the  American  Brew- 
ing Companv.  No  opinion.  Judgment  and  or- 
dem  affirmed,  with  costs. 

CITY  TRUST.  SAFE  DEPOSIT  ft  SURE- 
TY CO.  T.  AMERICAN  BREWING  CO.  (Su- 
preme Conrt,  Appellate  Division,  Fourth  De- 
partment. March  29,  1904.)  Action  by  the 
City  Trust,  Safe  Deposit  &  Surety  Company 
again!!t  the  American  Brewing  Company. 

I'KK  CURIAM.  Motion  for  leave  to  appeal 
to  the  Cuurt  of  Appeals  from  the  decision  affirm- 
ing the  oi'iler  denying  the  motion  to  set  aside 
and  vacate  the  asst'ssmeut  of  damages  granted. 
The  form  of  the  order  and  the  qnesticms  to  b« 
certiliod,  under  section  190,  Code  Cir.  Proc.,  to 
be  settled  by  and  before  Mr.  Justica  WII>- 
LIAMS  on  two  days'  notice. 

CLARK,  Respondent  v.  BRETT,  Appellant. 
(Supreme  Court,  Appellate  Division,  Setiind  De- 
pnrtment.  Mnrch  15,  1904.)  Action  by  Eliza- 
beth A.  Clnrk  SRainst  Margaret  Brett.  No 
opinion.  Order  affirmed,  by  default,  with  $10 
costs  and  disbursements. 

CLARK.  Respondent,  ▼.  BROOKLYN 
HEBGHTS  R.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  March 
15.  1904.)  Action  by  Patrick  Clark  against  the 
Brooklyn  Heights  Railroad  Company.  No  0|Mn- 
ion.    Motion  denied. 


CLARK.  Respondent,  r.  COMINGS,  Appd 
lant  (Supreme  Oinrt,  Appellate  tNvisoq 
Fourth  Department.  March  13,  1904.)  Attici 
bv  Sarah  J.  Clark  against  George  A.  Coming 
No  opinion.    Judgment  affirmed,  with  costs. 

CLARKE,  Raspoudent  v.  WELSB,  Appet 
laut  (Supreme  CJsurt  Appellate  Dirision.  »e<i 
ond  Department  April  29.  1904.)  Action  b| 
Joseph  Clarke,  as  administrator,  etc.,  of  Anoi 
Clarke,  deceased,  against  Elizabeth  B.  Weish 
No  opinion.    Motion  denied. 

CLEWS  T.  UNION  BAG  &  FAFHt  CO. 
(Supreme  Ck>urt,  Appellate  Division,  Third  De- 
partment March  16,  1904.)  Action  by  Jabes 
Clews,  as  administrator  of  William  J.  Clews, 
deceased,  against  the  Union  Bag  &  Paper  Coid- 
pany.    No  opinion.    Motion  denied. 

CLOCKE.   Respondent,   t.   PURDY.    Appd-i 
lant    (Supreme  (jourt.  Appellate  Division,  ;See- 
ond  Department    March  18,  1904.>    Action  fcj  I 
G.   De   Witt  Clocke  against  B.  Anna    Putct. 
No  opinioii.   Judgment  and  order  affirmed,  with 
oosta. 


COE.  Respondent  t.  ROSSITE^  McGOV- 
ER.\'  ft  CO.,  Appellant  (Supreme  Cbort  Ap- 
pellate Division,  First  Department.  Aj^  8. 
1904.)  Action  by  Henrv  K  Co^  as  snrvivins 
executor,  against  Rossiter  MciiOTem  ft  Co. 
R.  F.  Little,  for  appellant  B.  B.  Mercelis,  for 
respondent  No  opmion.  Order  affirmed,  with 
$10  costs  and  disboraementa. 


COHSIN,  Appellant  v.  WAGER,  RespondeDt 
(Supreme  Court  Appellate  Division,  First  De- 
partment April  22,  1904.)  Action  by  J.  Qnia- 
tus  Cohen,  as  trustee,  against  Mortimer  H.  Wa- 

fer,  as  president  M.  Kirtland,  for  appellant 
\  D.  Pollak.  for  respondent  Xo  opinioc. 
Jadgment  affirmed,  with  co-sta,  on  authority  of 
87  App.  Div.  255,^  N.  Y.  Supp.  877. 

COHN  r.  POLSTEIN.    (Supreme  Court,  Ap- 

?ellate  Division,  First  Department    March  IS. 
904.)    Action    by   Lonis   Cohn    against    Isaac 
Polstein.    No  (H>inion.    Motion  demed. 

OONODON,  Respondent,  v.  DELAWARE,  L. 

ft  W.  R.  CO.,  Appellant  (Supreme  Court  Ai^ 
pellate  Division,  Fourth  Department  March 
29,  1904.)  Action  by  Minnie  H.  Congdoa 
against  the  Delaware,  Lackawanna  &  Western 
Railroad  Company.  No  (pinion.  Jndg^nent  and 
order  aifirmed,  with  costs. 

(XINKLING  T.  WEATHERWAX  et  al. 
(Supreme  Conrt,  Appellate  Division,  Third  De- 
partment March  15,  1904.)  Action  by  Clar- 
issa Weatherwax  Conkling  against  John  T. 
Weatherwax  and  others.  No  opinion.  Motioo 
denied. 


OOOLIDGB  T.  AMERICAN  REALTY  CO. 
(Supreme  (\)urt  Appellate  Divisiou.  First  De- 
partment March  18,  1904.)  Action  by  T.  Jef- 
ferson Coolidge  against  the  American   Realty 
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mpanjr.     No  opinion.     Motion  denied,  with 
)  costs. 


:OOPER  et  «!..  Respondents,  t.  MANHAT- 
iN  RY.  CO.,  Appellant.  (Supreme  Court.  An- 
nate Division,  First  Department,  April  8, 
04.)  Action  by  Edward  Cooper  and  others 
ainst  the  Manhattan  Railway  Company.  S. 
.bcock,  for  appellant.  W.  G.  Peckham,  for 
spondenta  No  opinlonu  Judgment  affirmed, 
th  costa. 


300TE.  Appellant,  t.  WILLIAMSBURGH 
K.V.  BAN'K.  et  al..  Respondents.  (Supreme 
mrt.  Appellate  DiTision,  Second  Department, 
pril  29.  1904.)  Action  by  James  &>ote,  as  ad- 
inistrator,  etc.,  against  the  Williamsburgh 
i\ings  Bank  and  another.  No  opinion.  Mo- 
rn denied. 


CORN.  Respondent,  t.  I/EVY  et  al.,  Appel- 
nts.  (Supreme  Court,  Appellate  Division,  Sec- 
id  Department.  April  29,  1904.)  Action  by 
osetta.  Com  against  Julia  Levy  and  others. 
0  opinion.  Motion  for  reargument  granted, 
id  case  set  down  for  argument  on  June  1, 
)04. 


COSTELLO,  Appellant,  t.  THIRD  AVE.  R. 
0.,  Respondent.  (Supreme  Court,  Appellate 
liTisioD,  First  Department.  March  25,  1904.) 
ction  by  J<dm  Costello,  an  infant,  against  the 
hird  Avenue  Railroad  Company.  E.  L.  Moon- 
r,  for  appellant.  C.  F.  Brown,  for  respondent 
0  opinion.  Judgment  and  order  affirmed,  with 
wta. 


CROCKER,  Appellant,  t.  BROOKLYN 
[EIGHTS  R.  CO.,  Respondent  (Supreme 
burt.  Appellate  DiTision,  Second  Department, 
ipril  15,  1904.)  Action  by  Lottie  Crocker 
gainst  the  Brooklyn  Heights  Railroad  Com- 
any.    No  <9inion.    Order  affirmed,  with  costs. 

CROCKER,  AppeUant  t.  BROOKLYN 
[EIGHTS  K.  0(J.,  Respondent.  (Supreme 
lomt.  Appellate  Dirision,  Second  Department, 
ipril  29,  1904.)  Actiou  by  Lottie  Crocker 
gainst  the  Brooklyn  Heights  Railroad  Oompa- 
y.  No  opinion.  Motion  to  resettle  order  grant- 
d,  except  ao  far  as  the  proposed  amendment  re- 
uires  costs  of  the  appeal  to  be  paid. 


ORONIN,  Appellant,  v.  KASTEN,  Reapond- 
nt  (S-upreme  Oinrt  Appellate  Division,  Sec- 
nd  Department  April  15.  1904.)  Action  by 
lichael  J.  Cronin  agaiust  Rosalia  Kasten.  No 
pinion.  Judgment  of  the  Municipal  Court  af- 
irmed,  with  costa. 


CROTVB,  Appellant,  t.  DUNHAM  MFG. 
X).,  Respondent  (Supreme  Court,  Appellate 
Mvision,  First  Department.  April  8.  1904.) 
Action  by  Edward  Crowe  against  the  Dunham 
tianufacturing  Company.  W.  M.  Seabury,  for 
ippellont.    v.  y.  Johnson,  for  re^ondeut.    No 


opinion.     Judgment  «nd  order  affirmed,  with 
coats. 


In  re  CULLINAN,  Excise  Com'r.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
April  Q,  1904.)  In  the  matter  of  the  petition  of 
Patrick  W.  (Tullinan,  as  state  conmuiasioner  of 
excise,  for  an  order  revoking  and  canceling  liq- 
uor tax  certificate  No.  12,vJ7  issued  to  Adam 
Herrmann. 

PER  OURIAM.  Order  reversed,  with  costs, 
and  application  of  petitioner  granted,  with  (25 
costs  and  taxable  oisbursements,  revoking  and 
canceling  the  liquor  tax  cwtificate  issued  to  the 
holder,  Adam  Herrmann.  Held,  that  by  the  pre- 
ponderance of  the  evidence  it  is  established  that 
said  certificate  holder  wrongfully  and  unlaw- 
fully had  open  and  unlocked  the  door  and  en- 
tranoe  leading  into  his  barroom  upon  the  day 
in  question,  and  also  that  upon  said  day  said 
certificate  holder  personally,  by  bis  agents  and 
servants,  did  wrongfully  and  unlawfully  traffic 
in  liquor. 

WILUAMS,  J.,  dissentSL 


CULLINAN,  Excise  Com'r,  v.  BURKHARD 
et  al.  (Supreme  Court,  Appellate  Division, 
Fourth  Departmoit  April  6,  1904.)  Action  by 
Patrick  W.  OuUinan,  as  state  commissioner  of 
excise,  etc,  against  John  F.  Burkhard  and  an- 
other. 

PER  CURIAM.  Motion  to  amend  decision 
denied.  Held,  that  this  appeal,  being  from  a 
judgment  entered  upon  a  verdict  directed  upon 
the  application  of  both  parties,  as  upon  undis- 
puted evidence,  presents  questions  of  law  only, 
and  therefme  it  is  unnecessary  for  the  court  to 
insert  in  its  decision  the  statement  asked  for 
to  the  effect  that  the  facts  have  been  examined 
and  no  error  found  herein.  See  86  N.  Y.  Supp. 
1003. 


CfULLINAN,  Excise  Com'r,  Respondent,  ▼. 
REICH  et  al.,  Apwllants.  (Supreme  Court, 
Appellate  Division,  First  Department.  April  8, 
19()4.)  Action  by  Patrick  W.  CuUinan,  as  ex- 
cise commissioner,  against  Bernard  Reich  and 
others.  A.  Levy,  for  appellants.  H.  H.  Kel- 
logg, for  respondent.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 


In  n  ODTTINO.  (Supreme  Court,  Appellate 
Division,  First  Department  April  8,  1904.) 
In  the  matter  of  W.  Bavard  Outting.  il.  A. 
Tyng,  for  appellant  G,  Zabriskie.  for  respond- 
ent    No  opinion.     Order  affirmed,  with  costs. 

DANIELS,  Respondent,  v.  BROWN,  Appel- 
lant, et  al.  (Supreme  CJourt  Appellate  Division, 
First  Departn\ent  March  26,  1904.)  Action  by 
Frank  A.  Daniels  against  Archer  Brown,  im- 
pleaded. H.  T.  Fay,  for  appellant  J.  E.  Bul- 
len,  for  respondent  No  opinion.  Interlocutory 
judgment  affirmed,  with  costs,  with  leave  to  de- 
fendant to  amend  answer,  on  payment  of  costa 
in  this  court  and  in  the  court  below. 
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DARLINQTON  «t  aL,  Rwpondeirts,  r. 
WASJIBURN  et  al.,  AppellantB.  (Sapr«M 
Court,  Appellate  DiTision,  Second  Department. 
April  29,  1904.)  Action  by  Charles  F.  Darling- 
ton and  John  S.  Jenkins  aaainat  William  T. 
Waehburn  and  Bmma  J.  RiciardMik  No  opin- 
ion. Order  affirmed,  on  argument,  with  $10 
coats  and  dlabaraaments. 

DAUKR,  Appellant,  r.  SIBU8  et  al.,  R»- 
spondenta.  (Supreme  Court,  Appellate  Diri- 
sion,  Fourth  Department.  March  29,  1904.) 
Action  by  John  Daaer  against  Louis  Sibns,  as 
executor,  and  othera.  No  opiaion.  Judgment 
afflrmed,  with  costs. 

DAUBa,  Appellant,  t.  SIBUS  et  aL.  Re- 
spondents. (Supreme  Court,  Appellata  DItI- 
sion.  Fourth  Department  April  5,  1901.)  Ac- 
tion by  John  Dauer  against  Louis  Sibos,  as  ex- 
ecutor, and  others. 

PER  CURIAM.    Decision  amended,  so  as  to 

Kovide  that  the  costs  of  the  guardian  ad  litem 
paid  out  of  the  share  in  said  estate  of  the 
infant,  and  the  costs  of  the  other  respondents 
to  be  paid  oat  of  their  share  of  said  estate. 


DAVIS,    Appellant,    t.    SIIiVEBMAN,    Re- 

§>ondent.  (Supreme  Court,  Appellata  Division, 
econd  Department  April  22,  1904.)  Action 
by  Hamilton  J.  Davis  against  Clementine  M. 
Silverman.    No  opinion.    Motion  denied. 

DEUN.  Appclfamt,  t.  HOBART,  Respondent 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment March  29,  1904.)  Action  by  Truman 
A.  Dean  against  Lester  C.  Hubart  No  opin- 
ion.    Judgment  affirmed,  with  costs. 

DDLANET  et  aL,  Appellants,  t.  BOUSB,  Re- 

S>oadent.  (Supreme  Court,  Appellate  Division, 
econd  Department  April  20,  1904)  Action 
by  Thomas  M.  Delaney  and  another  against 
Garret  A.  Bouse.  No  opinion.  Motion  tor  re- 
argument  denied,  with  $10  costs.  Motioa  for 
leave  to  appeal  to  the  Court  of  Appeals  denied, 
without  costs. 


DENNISON,  Appellant  t.  CITY  OP  NEW 
YORK,  Respondent  (Supreme  Court,  Appel- 
late Divisioa,  First  Department.  April  8, 
1904.)  Action  by  Ttwmas  Dennisoa  as  exec- 
utor against  the  city  of  New  Tork.  P.  A.  Har- 
gous,  for  appellant  G.  L.  Sterling,  for  respond- 
ent. No  opinion.  Judgment  affirmed,  with 
costs. 


In  re  DEVINE.  (Supreme  Conrt,  Appellate 
Division,  First  Department  April  22,  1904.) 
In  the  matter  of  Thomas  F.  Devine.  J.  A. 
Delehanty,  for  appellant  J.  J.  Flynn,  for  re- 
spondent No  c^inioik.  Order  affirmed,  with 
$10  costs  and  disbursements. 

DE  WITT,  Respondent  v.  LAWYERS'  AD- 
VERTISING CO..  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  April 
29,  1904.)  Action  by  Peter  De  Witt  against 
the  Lawyers'  Advertising  Company.     No  opin- 


ion.   Order  afflnned  en  MgnmcBt,  with  $U  CM 
and  disboxsemttitB. 


DINGER  et  al.  ▼.  CITT  OF  NEW  1055 
Supreme  Court  Appellate  .  Division,  S-i-'i 
Department  April  &.  1904^)  Action  br  F^ 
erick  Dinger  and  others  against  the  axj  of  >» 
York. 

PER  CURIAM.  Motion  to  dismis  tie  ^ 
peals  denied,  on  condition  that  tfae  isi^il 
be  prepared  to  argue  the  caaes  at  the  Kit  k9 
of  this  conrt,  and  pay  $10  coats  in  eact  3i 
Cases  ordered  on  the  next  calendar  oa  es^ 
ance  with  this  stipulation. 


DONAHUE,  Respondent,  t.  KEE6HA5  < 
aL,  Appellants.  (Supreme  Omirt,  ippelkri  9 
vision.  Second  Department  April  15,  :SH 
Action  by  Patrick  Donahtie  against  Dui 
Keeahan  and  another.  No  opinion.  iSttim  ^ 
leave  to  the  Court  of  Appeals  granted,  $ad  i-it 
tion  certified. 


DONNELLY  ▼.  GLOBE  ft  RUTGERS  KB 
INS.  OO.  (Supreme  Court  Appellate  Dii-a 
First  Department  Mai«h  25v  1904.)  Art'oc  ; 
William  F.  Donnelly  against  the  Globe  k  Ki: 
gers  Fire  Insurance  Company.  No  opk-a 
Motion  denied. 


DONNELLY,  Appellant.  ▼.  OLOBB  k  BH 
GERS  FIRE  INS.  CO.  OF  NEW  XOKK,  m 
spondent  (Supreme  Court,  Appellate  Dirsre 
First  Department  April  8,  1904.)  Actite  i! 
William  F.  Donnelly  agaiast  the  Globe  *  Bs 
gera  Fire  Insurance  Company  of  New  Tott  ^ 
L.  Stone,  Jr.,  for  appellant  C.  D.  Clenit^ 
for  respondent  No  opinioB.  Appeal  free  o?-'l 
sion  dismissed.  Interlocutory  judgment  ti^, 
ed,  with  costs,  with  leave  to  plaistiff  to  ibr! 
complaint  <m  payment  of  costs  b>  this  cooit  t^ 
in  the  court  below. 


DONNELLY  t.  INTBRURBAN  ST.  ET. 
00.  (Supreme  Court,  Appellate  Term.  Jfs--* 
24,  1901.)  Action  by  Joseph  Donndtr  ir--^-' 
the  Interurban  Street  Railway  Corap^ 
From  a  judgment  on  a  Todict  for  plaintiff,  »> 
from  an  order  denying  a  motioB  for  t  i^T 
trial,  defendant  appeals.  Affinned.  Biji-t 
H.  Ames  and  F.  Angelo  Gaynor,  for  apptiiu' 
J.  F.  Foley,  for  respondent 

PER  CURIAM.  Under  the  peculiar  <*«=• 
stances  of  this  case,  the  questions  relttir;  n 
defendant's  negligence  and  to  plaintiff's  <f'^ 
tribntory  negligence  were  questions  tor  t:^ 
jury,  and  they  were  submitted  under  !af31^^ 
tioni!  which  substantially  guarded  the  ti{iiu  % 
the  defendant  The  exception  taken  to  tie  * 
f  usal  to  charge  in  the  very  language  of  th» » 
quest  is  unavailable,  in  view  of  a  p.-«po$<tK: 
charged  elsewhere  and  the  charge  consil<'^<j 
as  a  whole;  and  what  passed  between  tbe  tn. 
judge  and  the  counsel  for  the  defeodut.  t> 
ward  the  close  of  the  examination  of  tke  n.'' 
torman  when  recalled,  is  not,  under  all  tte  i^ 
cumstances  disclosed  by  the  record,  o(  «p 
cient  importance  to  call  for  a  reveraaL  JM 
ment  and  order  affirmed,  with  costs. 
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DONOVAN  ▼.  OANIOB.  (SapreiM  Court, 
Appellate  DlTision,  First  Department.  March 
.8,  1904.)  Action  by  Bartholomew  Donovan 
igainst  Jacob  A.  Cantor,  indiTidttaUy,  ate.  No 
ipinion.    Motion  denied. 

DOYLm  Appellant,  t.  W.  U  DOUQIiAS 
;H0E  CO.,  Respondent.  Supreme  Court,  Ap- 
KiUate  Division,  Second  Department.  March 
5,  1904.)  Action  by  Margaret  Doyle  against 
be  W.  li.  Douglas  Shoe  Company. 

PKR  CURIAM.  Interlocntorv  judgment 
nodified,  by  inserting  provision  therein  allow- 
Dg  plaintiff  costs  of  the  demurrer  as  a  condi- 
iOD  for  permitting  defendant  to  answer,  and, 
l8  Bo  modified.  afBrmed,  with  costs  of  both  ap- 
leals  to  the  plaintiff,  on  the  authority  of  Tall- 
aan  v.  Bernhard,  76  Hun,  30,  27  N.  Y.  Supp. 
i,  and  Harmon  v.  Vanderbilt  Hotel  Co.,  79 
irxa,  382,  28  N.  Y.  Supp.  783,  affirmed  143  N. 
r.  665,  38  N.  E.  20. 

DRKHBR,  Respondent,  v.  GLOVERSVII.LB 
"ELT  CO.,  Appellant.  (Supreme  Court,  Ap- 
>eUate  Division,  Second  Department.  Apnl 
i.5,  1904.)  Action  by  Martin  O.  Dreher  against 
he  GloversviUe  Felt  Company.  No  opinion. 
)rder  affirmed,  wiUi  $10  costs  and  disburse- 
nestB. 


DRUMHEMiESR,  Appellant,  T.  CITY  OF 
tfT.  VERNON,  HeTOondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  April 
!9.  1904.)  Action  by  George  Drumheller 
igainst  the  city  of  Mt.  Vernon.  No  opinion. 
Judgment  and  order  unanimously  affirmed, 
irith  costs,  npmk  the  opinion  of  Mr.  Justice 
3arretson. 


EDWARDS;  Respondent,  t.  FISHER,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Secoad  Department.  March  le,  1904.)  Action 
by  Charles  J.  Edwards  against  Clara  It,  Fish- 
>r.  No  opinion.  Judgment  of  the  Municipal 
Court  affirmed,  with  costa. 

EI.DERT,  Respondent,  v.  STEWART  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  15.  1904.) 
Action  by  Julia  E,  Eldert  against  Willinm  B. 
Stewart  and  Mary  6.  Stewart.  No  opinion. 
Judgment  of  the  Municipal  Ooort  affirmed,  with 
costs. 

EI-ECTRIO  VEHICLE  OO.,  Appellant,  v. 
WESTON-MOTT  CO.,  Respondent.  (Supreme 
Court.  Appellate  Division,  Fourth  Department. 
March  15,  1904.)  Action  by  the  Eaectrlc 
Vehicle  Company  agaiust  the  Weston-Mott 
Compaay. 

PEVR  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted, 
With  $10  costs  to  abide  event,  allowing  plain- 
tiff to  have  an  examination  and  discovery  of 
defendant's  books  mentioned  in  the  petition 
for  the  purpose*  therein  set  forth,  and  under 
such  regulations  as  may  be  agreed  upon  or  fix- 
ed by  the  court  at  Special  Term,  unless  de- 


fendant furnishes  plaintilf  within  20  days  with 
a  sworn  statement  disdoaing  and  setting  forth 
the  number  of  steering  equipments  and  devices 
of  the  kind  described  and  referred  to  in  the 
agreement  made  betwean  the  parties  hereto, 
dated  October  25,  1901,  sold  by  it  from  time 
to  time.  Such  statement  shall  set  forth  in  de- 
tail the  various  dates  of  sales  and  the  number 
sold  upon  each  date. 

McLENNAN,  P.  J.,  concurs,  upon  the 
ground  that  the  {daintifl's  attorney  stated  in 
open  court  that  be  was  willing  to  receive  the 
sworn  statement  in  lieu  <tf  an  inspection  of  the 
booka. 


In  re  BLI/IS.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  March  15, 
1904.)  In  the  matter  of  the  application  of  J. 
Jefferson  Ellis,  supervisor  of  the  town  of  West- 
em,  to  compel  James  B.  Waldo  to  deliver  rec- 
ords, etc.,  appertaining,  to  the  office  of  super- 
visor, etc.  No  opinion.  Order  affirmed,  -with 
$10  costs  and  disbursementa. 

In  re  EI/TINQ.  (Supreme  Court,  Appellate 
Division,  Second  Department  April  29,  1904.) 
In  the  matter  of  Peter  J.  Elting,  as  trustee, 
etc.,  of  Abijah  Cnrtiss,  deceased.  No  opinion. 
Motion  granted,  and  order  resettled,  so  as  to 
provide  that  the  costs  of  the  appeal  be  paid  to 
the  trustee  out  of  the  nndiviaed  principal  of 
the  trust  fund  now  held  by  him. 

BNNIS  et  al.,  Respondents,  t.  TJNTERMY- 
BR,  Appellant.  (Supreme  Clourt,  Appellate  Di- 
vision, Second  Department  April  29,  1904.) 
Action  by  Thomas  A.  Eunis  and  another 
against  Maurice  Untermyer.  No  opinion.  Mo- 
tion for  reargument  denied,  with  $10  costs. 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied,  without  costs. 

ERLER,  Respondent,  t.  ABBBTT.  Appel- 
lant. (Supreme  Court  Appellate  Division, 
First  Department  April  8,  1904.)  Action  by 
Otto  Erler  against  Leon  Abbett.  W.  B.  Elli- 
son, for  appellant.  A.  Blumenstiel,  for  re- 
spondent. Mo  opinion.  Judgment  affirmed^ 
with  costs. 


EUSTIS  V.  ST.  LOUIS  STAMPING  OO. 
(Supreme  Court  Appellate  IMvision,  First  De- 
partment. March  18,  1904.)  Action  by  John 
P.  Eustis  against  the  St.  Louis  Stamping 
Company.  No  opinion.  Motion  denied,  with 
$10  costs. 


EVANS,  Appellant,  v.  WRENN  et  al.,  Re- 
spondents. (Supreme  (3otirt,  Appellate  Divi- 
sion. First  Department  April  22,  1904.)  Ac- 
tion by  Louis  H.  Bvans  against  John  H. 
Wrenn  and  others.  A.  B.  Cruiksbank,  for  ap- 
pellant. F.  W.  McCutcheon,  for  respondents. 
No  opinion.  Judgment  affirmed,  with  costs,  on 
the  opinion  of  the  referee. 

FAIRWEATHER,  Respondent  v.  BUR- 
LING, Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department    March  18, 1904.) 
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Action  by  Bliza  F«irweath«r  aninat  Cath- 
erine Hall  Burling.  No  opinion.  Order  aiBrm- 
ed,  on  argument,  with  $10  coata  and  diaburae- 
menta. 


FARREILLT  t.  EMIGRANT  INDUSTRIAL 
8AV.  BANK.  (Supreme  Court,  Appellate  Di- 
Tision,  First  Department  April  15,  1904.) 
Action  by  Thomas  FarrellT  against  the  Emi- 

5 ant    Industrial    Sarings   Bank.    No   opinion, 
otion  denied. 


FERGUSON,  Appellant,  t.  RABTNOWITZ. 
Respondent  (Supreme  Court,  Appellate  Divi- 
cion.  First  Department.  March  25,  1904.)  Ac- 
tion by  Benjamin  Ferguson  against  Abraham 
Raliinowitz.  R.  L.  Pritchard,  for  appellant. 
T.  B.  Chancellor,  for  respondent.  No  opinion. 
Order  affirmed,  with  $10  coata  and  diaborae- 
menta. 


FIDEUTT  TRUST  C».,  Appellant,  ▼. 
MARSHALL,  at  al..  Respondents.  (Supreme 
Cnurt  Appellate  Division,  Fourth  Department. 
March  22,  1904.)  Action  by  the  Fidelity  Trust 
Company,  as  committee,  etc.,  against  Charles 
D.    Slanihall,   as   executor,   etc.,    and   Charles 

D.  Mnrshall,  as  administrator,  etc. 

PER  OTTRIAM.  Interlocutory  judgment  and 
order  ntHrmed,  with  costs,  with  leave  to  the 
plaintiff  to  plead  over  upon  tlie  payment  of  the 
rnsti!  of  the  demurrer  and  of  this  appeal  Held, 
that  the  decision  of  the  questiona  InTolved  in 
this  case  is  controlled  by  the  cases  of  U.  S. 
Trust  Co.  T.  Mutual  Benefit  Lite  Ins.  Co.,  116 
N.  Y.  1S2.  21  N.  E.  1025.  and  Walsh  ▼.  Mu- 
tual Life  Inrarfince  Co.,  l.'O  N.  Y.  408,  31  N. 

E.  228.  28  Am.  St.  Rep.  fi-^l. 
MpLENNAN.  p.  J.,  din^onts,  upon  the  au- 
thority of  Amborg  T.  Msiii'mttan  Life  Insur- 
ance Co.,  171  X.  Y.  314,  ««  N.  E.  1111,  and 
also  upon  the  ground  that  it  was  not  the  inten- 
tion of  the  parties  to  the  contract  of  insurance 
that  any  part  of  the  insurance  moneys  abonid 
be  paid  to  the  representatives  or  assi«rns  of  any 
child  of  the  insured  who  might  die  without  iaane 
before  the  death  of  the  insured. 

riDEI.ITT  TRuirOO.  OF  BUFFALO  t. 
MARSHALL.  (Supreme  Court,  AppellHte  Divi- 
sion. Fourth  Department.  >Iarch  29, 19<M.>  Ac- 
tion by  the  Fidelity  Trust  Company' of  Buffalo, 
as  committee,  etc.,  against  Charlea  D.  Mnrshall, 
as  administrator,  etc.  No  opinion.  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  (trant- 
ed,  and  questions  certified  as  presented  in  the 
moving  papers. 


FITZPATRICK,  Respondent,  t.  BUTT^ER, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Depnrtment.  April  29,  1904.)  Ac- 
tion by  Thomas  Fitzimtrirk  aKaioHt  James  But- 
ler. No  opinion.  Order  affirmed,  with  $10  coata 
and  disbursements. 


FITZPATRICK,  Respondent,  t.  FOX  et  al.. 
Appellants.     (Supreme  Conrt,  Appellate  Divi- 


sion, Second  Department  April  22.  1904.)  is 
tion  by  William  J.  Fitzpatrick  agaiiist  Patiie 
Fox  and  Catherine  Fox.  Ni  opiaioo.  Uotio 
granted,  and  order  resettled. 


FOLEY  &  CO.,  Respondent,  t.  SHEB 
WOOD,  Appellant  (Supreme  Court.  Appellat 
Division,  Fonrth  Department  April  5.  19(H 
Action  fy  Foley  &  Co.  against  Amos  B.  She* 
wood.  No  opinion.  Judgment  and  order  al 
firmed,  with  costs. 


FREEMAN.  AppelUnt  t.  WYSB  Ueaptpi. 
ent  (Supreme  Court  Appellate  Division,  FinI 
Department  April  8^  19(>4.)  Action  by  Lewii 
C.  Freeman  against  Marie  8.  Wyne.  L  (X 
Freeman,  in  pro.  per.  B.  T.  Greene,  for  re- 
spondent No  opinion.  Order  afBnned,  with 
$10  costs  and  disbursements.  I 

GENERAL  ELECTRIC  CO.  ▼.  8IBB  et  «L| 
(Supreme  Court  Appellate  Division.  First  D<>- 
partment  March  25.  1904.)  Action  by  tlie. 
General  Electric  Company  against  Meyer  L I 
Sire  and  others.  F.  Bien,  for  appellants.  J.  V. 
Boavier,  Jr.,  for  resppndent  Kieman.  No  oikl- 
ion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. ! 


GERMAN  BANK,  Respondent  t.  METR<V 
POLITAN  BANK,  Appellant  (Supreme  Cour. 
Appellate  Division,  Fourth  Department  Apri; 
6,  1904.)  Action  by  the  German  Banic  against 
the  Metropolitan  Etenk. 

FEB  CURIAM.  Order  afflrmed.  with  $10 
costs  and  disbursements. 

SPRING,  J.,  not  voting. 


GERSHENSON, 
WITZ,   Respondent 


appellant,    T.    8HELK0- 
(Supreme  Court  .A.ppe!- 


Appellant, 
,,^^Mj,   ^.<ro|/v.uu<:ui.     (Supteme  <Jourt  -Appel- 
late   Division,     First     Department      April    R 


1904.)  Action  by  Nathan  Gershenson  aeninst 
Jacob  Shelkowitz.  M.  Schleimer,  for  appellant 
M.  Brown,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

OIRARD  T.  INTERNATIONAL  PULP  CO. 

(Supreme  Court  Appellate  Dirision.  Third  De- 
partment March  15,  1904.)  Action  by  Deliiut 
Girard,  as  administratrix,  etc.  against  the  In- 
ternational Pulp  Company.  No  opinion.  &Io- 
tion  denied. 


GIVEEN  T.  GANS.  (Supr^ue  Court,  Appel- 
late DiviKion,  First  Department  March  2.*>. 
1904.)  Action  by  John  8.  Oiveen  against  Levi 
L.  Gana.    No  opinion.    Motion  granted. 

GODFREY  T.  SCHMIDT  et  aL  (Supreme 
Court  Appellate  Division,  First  Department 
March  25,  1904.)  Action  by  Frederick  S.  God- 
frey against  Charlea  Schmidt  and  others.  No 
opinion.    Motion  granted,  with  $10  costs. 

GOLDSTEIN  et  al.,  AppelUnts,  t.  MEN- 
TRUP,  Respondent  Supreme  Court,  AppeJ- 
late  Division,  Second  Department     April  15, 
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)     Action  bj  Charlea  Goldstein  and  Aaron 
iko   against  Josepliine  Mentrup.    No  opin- 
Judgment  of  tlie  Munidpai  Court  affirmed, 
costa. 


re  GOTTLIEB.  (Supreme  Conrt,  Appel- 
Division,  First  Department.  Marcli  25, 
.)  In  tlie  matter  of  Gettel  Gottlieb.  No 
on.     See  memorandum  per  cnriam. 

lANT,  Appellant,  t.  PRATT  &  LAM- 
CT.  Bespondents.  ^upreme  Court,  Appel- 
Division,  First  Department.  April  8, 
:.)  Action  by  W.  Wallace  Grant  against 
Ct  &  Lambert.  El  M.  Shepard,  for  appel- 
ii.  C.  Ledyard,  for  respondents.  No 
iou.  Order  affirmed,  Tcith  $10  costs  and  dis- 
>einent8. 


RAVES.  Rpspondent.  T.  CENTRAL  NEW 
ItK  TELEPHONH  &  TEI.EGRAPH  CO. 
>reme  Court,  Appellate  Division,  Fourth 
tartment.  March  15.  1904.)  Action  by  Nel- 
Graves  against  the  Central  New  York  Tele- 
ne  &  Telegraph  Company. 
ER  CURIAM.  Interlocutory  Jndpment  af- 
iM.  with  costs,  with  I^ave  to  the  defendant 
ilivid  over,  upon  payment  of  the  costs  of  the 
iiirrer  and  of  this  appeal. 
V'ILJ:>IAMS,  J.,  dissents. 


iREENSPAN,  Respondent  t.  JOFFE.  Ap- 
lant.  (Supreme  Court,  Appellate  Term, 
irch  24,  1904.)  Action  by  Abraham  Oreen- 
in  aiirainst  Dayid  Joffe.  From  a  judgment 
'  plaintiff,  and  from  an  order  denying  a  new 
il.  defendant  api>eals.  Reversed.  A.  B. 
eenberg,  for  api>ellant  J.  Rieger,  for  re- 
)ndent. 

i'REEDMAN,  P.  J.  Plaintiff  brought  this  ac- 
n,  claiming  to  be  the  lessee  of  certain  prem- 
8  which  he  sublet  to  the  firm  of  Singer  & 
erman.  These  subtenants  used  the  premises 
■  the  manufacture  of  cigarettes.  Upon  the 
isolntion  of  their  partnership  they  sold  some 
their  machinery  to  this  defendant.  The 
liutiff  alleges  that  the  defendant,  in  removing 
i  machinery  so  purchased,  damaged  the  prem- 
•8  by  breaking  the  ceilings,  etc.,  which  by  the 
'ms  of  plaintiff's  lease  the  plaintiff  was  bound 
rep.iir.  Plaintiff  was  the  only  witness  who 
ititied  that  the  alleged  damages  were  done  by 
e  defendant.  The  defendant  and  two  other 
tnesses  testified  that  the  defendant  did  not 
mage,  but  that  the  machinery  purchased  by 
n  was  all  taken  apart  by  his  grantors,  and 
at  he  found  such  machinery  lying  on  the  floor 
»dy  to  be  removed,  which  he  did  without  do- 
i  any  damage.  There  was  a  sharp  conflict 
testimony.  After  the  court  rendered  a  judg- 
■>nt  in  favor  of  the  plaintiff,  the  defendant 
ived  for  a  new  trial  upon  the  ground  of  newly 
icoTered  evidence.  This  appeal  is  from  the 
dgment,  and  also  from  the  order  denying  a 
w  trial.  The  testimony  set  forth  in  the  affl- 
vita  used  upon  the  motion  for  a  new  trial  is 
>arly  material  upon  the  issues  in  the  case,  and 
i  think  the  interests  of  justice  would  be  best 
bserved  by  granting  a  new  trial.    Judgment 


reversed.    New  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


GREGORY,  Respondent,  ▼.  D.  O.  HATNES 
&  CO.,  Appellant.  (Supreme  Court,  Appellate 
Division.  First  Department  April  22,  1904.) 
Action  by  G.  Felix  Gregory  against  D.  O. 
Haynes  &  Co.  R.  S.  Baldwin,  for  appellant. 
R.  B.  Aldcroft  for  respondent  No  oinniou. 
Judgment  affirmed,  with  costs,  with  leave  to  de- 
fendant to  withdraw  demurrer  and  to  answer, 
on  payment  of  costs  in  this  court  and  in  the 
court  below. 


In  re  GRIFFIN.  (Supreme  Court  Appellate 
Division,  Second  Department  March  15, 19040 
In  the  matter  of  the  application  of  James  H. 
Griffin  for  admission  to  the  bar.  No  opinion. 
Application  granted. 


GRIFHAHN,  Respondent  t.  KREIZER  et 
al.,  Appellants.  (Supreme  Conrt  Appellate  Di- 
vision, Second  Department  March  15,  1904.) 
Action  by  Mary  C.  Grifhehn,  as  administratrix, 
etc.,  against  Bernard  Kreizer  and  others.  No 
opinion.    Undertaking  approved  and  filed. 


HAACK,  Appellant  ▼.  BROOKLYN  LA- 
BOB  LYCEUM  ASS'N  et  al.,  Respondents. 
(Supreme  Court  Appellate  Division,  Second  De- 
partment April  22,  1904.)  Action  by  Laura 
A.  Haack  against  the  Brooklyn  Labor  Lyceum 
Association,  Joseph  Helllg,  and  the  city  of  New 
York.  No  opinion.  Judgment  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event  on 
the  opinion  in  Bruno  Haack  t.  Same  (decided 
herewith)  87  N.  Y.  Supp.  814. 

HALE.  Appellant  ▼.  CITY  OF  NEW  YORK, 

Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  April  Zi,  1904.)  Ac- 
tion by  John  P.  Hale,  Jr.,  against  the  city  of 
New  York.  T.  Connoly,  for  respoudent.  No 
opinion.  Judgment  affirmed,  witii  costs,  on  the 
authority  of  People  v.  Rich,  8ti  App.  Div.  60, 
56  N.  Y,  Supp.  277. 


HAMILTON,  Respondent  T.  FARNHAM, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  15,  1904.) 
Action  bv  William  J.  Hamilton  against  Pauld- 
ing Famnam.  No  opinion.  Judgment  affirmed, 
with  costs. 


In  re  HAMMOND  TYPEWRITER  CO.  In 
re  HAMilOND.  (Supreme  Court  Appellate 
Division,  First  Department.  April  15,  1904.) 
In  the  matter  of  the  Hammond  Typewriter 
Company  and  of  James  B.  Hammond.  R.  D. 
Benedict  for  appellant.  W.  Lindsay,  for  re- 
spondent. Order  modified  by  reducing  the  sum 
of  $7,532.81,  to  be  paid  under  the  terms  of  the 
order,  to  the  sum  of  $5,000,  and,  as  modified, 
affirmed,  without  costs  of  this  appeal  to  either 
party. 
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HARVET  MEDICAL  COLI.EOB,  Respond- 
ent, T.  COCHEU,  Anpellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  AprU 
22,  1904.)  Action  by  the  Harvey  Medical  Col- 
lege against  Fred  C.  Cocheu.  No  opinion. 
Judiriiient  reversed,  and  new  trial  (nuite(C  coats 
to  abide  the  event,  for  error  in  mlins  in  the 
exclusion  of  evidence  at  folioi  45  to  ^  incla- 
sive,  in  the  printed  case  on  appeal. 

HATES  T.  CITY  OF  NEW  TORK.  (Bar 
preme  Court,  Appellate  Division,  First  Depart- 
ment. March  18,  1904.)  Action  by  John  Hayea 
aeaiuBt  the  city  of  New  York.  No  opinion. 
Motion  granted,  with  ?10  costa. 

,  HAYES,  Respondent,  v.  MOORE,  Appellant. 
(Supreme  Oonrt,  Appellate  Division,  First  De- 
partment. April  8,  1004.)  Action  bv  Bridget 
Hayes  against  William  L.  Moore.  Q.  Zabria- 
Ue,  for  appellant.  J.  B.  Marshall,  for  respond- 
ent. No  opinion.  Judgment  and  order  afflrm- 
ed,  with  costs. 

HELMER,  Respondent,  t.  MERCHANTS' 
CO-OPBHATIVE  FIRE  INS.  ASS'N  OF 
NEW  YORK,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Foarth  Department.  March 
22,  1904.)  Action  by  Sophia  Helmer,  as  admin- 
istratrix, etc.,  against  the  Merchants'  Co-op- 
erative Fire  Insurance  Association  of  New 
York.  No  opinion.  Jodgment  and  order  affirm- 
ed, with  costs. 

HEn>tAN,  AppeUanfc  t.  DANIBLa  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department.  April  8,  1904.)  Action  to 
Paul  Herman  against  John  L.  Daniels.  H.  J. 
Hindes,  for  appellant.  G.  S.  Daniels,  for  re- 
spondent. No  opinion.  Judgment  affirmed, 
with  costs. 
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and   others, 
with  costs. 


No  opinion.    Judgnast  **^ 


HOADLEY,  Respondent  t.  IXOnWt 
al.,  Appellants.  (Supreme  Conrt,  Appdiiti  re- 
vision. First  Department.  April  8.  St)  1? 
^nM  hy/^'red  a  Hoadley  aSinrt  jiiSlP. 
pold  and  another.  Frtnn  an  interiocntorr  c-4- 
restraining  defendanu  pendente  lite  from  m^ 
?^  /%  •*?<*»..  they  appeal.  Affirmed.  OrA 
land  V .  AnaUe,  for  appellants.  Wiiliia  .V 
Uoben,  for  respondent. 
,„^„?»  CTOIAM.  We  think  that  tl>e  ts^f^ 
involved  slMnld  be  disposed  of  at  the  tmi.  is. 
not  upon  affidavits;  and  without,  therefore,  -o 
ridering  or  passine  upon  the  merite,  x^L 
shpiUd  be  1^  nntU  the  trial  can  be  hid  '-. 
think  that  the  injuncOon  order  should  retiii 
Accordingly,  the  order  appealed  from  u  aara> 
ed,  with  $10  costs  and  disbursemoUs  to  tbia 
tke  event. 


HEWIT  T,  HEDDEa*  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  15,  1904.)  Action  by  Loren  M.  Hewlt 
against  Vmer  J.  Hedden  and  others.  No  oirfn- 
ion.    Motion  granted,  without  costs. 

ttSJS^^^^;,  Appellant,  r.  BROOKLYN 
HEIGHTS  R.  CO.,  Respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  15.  1904.)  Action  by  Maria  J.  Hibbitee 
against  the  Brooklyn  Heights  Railroad  Compa- 
ny. No  opinion.  Judgment  unanimously  affirm- 
ed, with  costs. 

HIDDEN  T.  GODFREY  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  15,  1904^  Action  by  Thomas  B.  Hidden 
against  Fred  S.  Godfrey  and  others.  No  opin- 
ion. Motion  granted,  bo  far  as  to  dismiss  ap- 
peal, with  |10  costs. 

HIGGINS,  Respondent,  t.  POWELL  et  al. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  15, 1904.)  Ac- 
tion by  John  Higgins  against  Sarah  U.  Powell 


HOAGB,  Respondent  t.  LINN.  Apntf-r. 
(Supreme  Court,  Appellate  Division,  Swood  Lr 
payment.  April  28,  1904.)  Action  bj  biri 
1.  Hoage  against  Frank  E.  Linn.  Xo  ojHi'  3 
Judgment  of  the  Municipal  Conrt  affiimed.  «!ii 
costs. 

HOGG  et  a!..  Respondents,  t.  HOGG  rt »:. 
4PPeUants.  (Supreme  Court,  Appellate  r>ir. 
«on,  Fonrdi  Department  Mara  li  !:»'• 
Action  by  William  Hogg  and  another  «»a* 
George  T.  Hogg  and  others. 

PER  CURIAM.  Ibe  attorneys  f or  tta  w 
specdye  parties  to  this  appeal  bavins  withe:: 
objection  entered  npon  the  argument  of  the  fta 
upon  the  merits,  it  is  nnneoessary  for  the  KT. 
to  decide  the  motion. 

HOGG  et  a!..  Respondents,  t.  HOGO.  Arx- 
laat,  et  al.  (Supreme  Court  Appellate  Dir;*-- 
fo"rth  Department  March  2,  1904.)  Acr;.: 
by  William  Hogg  and  another  against  G«^ 
T.  Hogg,  impleaded  with  others. 

PER  CURIAM.  Judgment  affirmed,  fii 
costs. 

SPRING,  J,  not  sitting. 

In  re  HOLTJB.  (Supreme  Court,  Appditt 
Division,  First  I>ei>artment  April  15,  Wi 
In  the  matter  of  Herman  Holtje.  No  opiKoa 
Motion  granted,  wit3i  $10  costai 

HOME  FIRE  &  MARINE  INS.  CO.  OF 
SAN  FRANCISCO.  Appellant  ▼.  KLl.NE  f 
al.;  Respondents.  (Supreme  Conrt,  Appdo 
Division,  Fourth  Department  Mardi  IS.  19M' 
Action  by  the  Home  Fire  &  Marine  InsoiuR 
Company  of  San  E^ncisco  against  Fhilip  E- 
Kline  and  others. 

PER  CURIAM.  Judgment  and  order  deg*- 
ing  motion  for  new  trial  upon  the  minutes  v 
firmed,  with  costs.    Order  denying  motios  ta 
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a  new  trial  upon  the  gronnd  of  neni}^-cl!scov- 
ered  eTidence  affirmed,  with  disbunements. 

In  re  HOPKINS'  WILL.  (Supreme  Court, 
Appellate  Division,  Second  Department.  April 
29,  1904.)  In  the  matter  of  the  probate  of  the 
will  of  Bobert  E.  Hopliins,  deceased.  No  opin- 
ion. Motion  for  reargument  granted,  and  case 
set  down  for  argument  on  May  31,  1901. 

HOPKINS.  Respondent,  v.  METROPOLI- 
TAN ST.  EY.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
25.  KMKl.)  Action  by  John  Hopkins  against  the 
Metropolitan  Street  Railway  Company.  C.  F. 
Browu,  for  appellant  T.  B.  Mnnday,  for  re- 
spondent No  opinion.  Judgment  and  order  af- 
firmed, with  eoBta. 


HORNB,  AppeUant  t.  AOKLEY  et  at.,  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  22,  19(M.)  Action 
by  Walter  P.  Home  against  Griffin  X.  Ackley 
and  others. 

PBR  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

WILLIAMS  and  STOVER,  JJ.,  dissent 


HDBER  et  al.  t.  CASE  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Depnrtment. 
April  15,  1904.)  Action  by  Helen  Haber  and 
others  against  Franldin  B.  Case,  Jr.,  and  oth- 
ers. No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements,  on  opinion  of  Hul>er  t. 
Case  (decided  herewith)  87  N.  Y.  Snpp.  (i63. 

HURD,  Respondent  v.  TAYLOR,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment March  lo,  1904.)  Action  by  F.  Sew- 
ard Hurd  against  George  M.  Taylor. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, <vith  costs.  Held,  that  the  question  of  the 
illegality  of  the  contract  was  property  submit- 
ted to  the  Jury. 

McLENNAN,  P.  J  and  WILLIAMS,  J.,  dis- 
sent, upon  the  ground  that  the  evidpnee  conclu- 
sively establishes  that  the  agreement  under 
whien  the  plaintiff  seeks  to  recover  was  a  wager 
contract,  and  was  nnderstood  by  the  parties  to 
be  such,  and  that  therefore  the  plaintiff  is  not 
entitled  to  recover. 


In  t*  HURLEY.  (Supreme  Court,  Appellnte 
Division,  Second  Department.  March  15.  1SK>4.) 
In  the  matter  of  the  application  of  William 
F.  Hurley  for  admission  to  the  bar.  No  opin- 
ion.   Application  granted. 

HUTCHINSON  v.  SIMPSON  et  al.  (Su- 
preme C!ourt  Appellate  Division.  First  Depart- 
ment April  22,  1901.)  Action  by  Archibald  A. 
Hutcliinson  against  John  W.  Simpson  and  oth- 
ers.   No  opinion.    Motion  denied. 


HUTWELKER8    et    al..     Respondents,    t. 
BRUCK  et  al..  Appellants.    (Supreme  Court 
Appellate  Division,  Second  Department   April 
87N.Y.S.— 72 


22.  1804.)  Action  by  Charies  H.  Hutwelkers 
and  others  against  Samuel  L.  Brack  and  Mendel 
Schuluian.  No  opiuiou.  Judgment  of  the  Mu- 
nicipal Court  affirmed,  by  default  with  costs. 

lESIEF  V.  NEW  YORK  CENT.  &  H.  R.  R. 
CO.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  15,  1904.)  Action 
by  Peter  lesief  against  the  New  York  Central 
ik  Hudson  River  Railroad  Company.  No  opin- 
ion. Motion  to  dismiss  appeal  granted,  with 
coeta,  including  |10  costs  of  this  motion. 

IRON  NAT.  BANK  OF  PLATTSBURG, 
Respondent,  t.  DOIX31E  et  al..  Appellants. 
(Supreme  Clourt,  Appellate  Division,  Fourth  De- 
partment March  15,  19(K1.)  Action  by  the 
Iron  National  Bank  of  Plattsburg  against  Al- 
fred Dolge  and  others.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbnrsentents. 

IRVING  8AV.  INST.  v.  SMITH  et  al.  (Su- 
preme Court,  Appellate  Dirision,  First  Depart- 
ment April  15,  1904.)  Action  by  the  Irving 
Savings  Institution  against  Arthur  E.  Smith 
and  others.  No  opinion.  Motion  granted,  with 
$10  costfc 


JARVIS,  Respondent  v.  HIGH  GROUND 
DAIRY  CO.,  Appellant.  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  April  lo, 
1904.)  Action  by  Frank  Jarvis  against  the 
High  Ground  Dairy  Company.  No  opinion. 
Judgment  of  the  Municipal  Court  affirmed,  with 
costs. 


JAYNE,  Appellant,  v.  BROWN,  Respondent. 
(Supreme  Court,  Appellate  Division,  Second  De- 
nertment.  April  29,  1904.)  Action  by  Andrew 
F.  Jayne  agamst  Mar^  F.  Brown.  No  opinion. 
Judgment  affirmed,  with  costs,  on  the  opinion 
of  Mr.  Justice  Wilmot  M.  Smith  at  Special 
Term. 


JENNIE  CLARKSON  HOME  FOR  (3HIL- 
DREN,  Respondent,  v.  UNION  PACIFIC  R. 
CO.  et  al..  Appellants.  (Supreme  Coui-t,  Appel- 
late Division,  First  Department  March  25, 
1904.)  Action  by  the  Jennie  Clarkson  Home 
for  Children  against  the  Union  Pacific  Railroad 
Company  and  another.  From  a  judgment  for 
plaintiff  (83  N.  Y.  Supp.  913),  defendants  ap- 
peal. Affirmed.  Austen  O.  Fox,  for  appellant 
Gibson.  Pierce  St  Greer,  for  appellant  Union 
I'ac.  Ry.  (3o.  Henry  W.  Sackett,  for  respond- 
ent. 

INGRAHAM.  J.  The  questions  presented  in 
this  case  are  the  same  as  those  determined  in 
the  case  of  Jennie  Clarkson  Home  for  Chil- 
dren V.  Chesapeake  &  Ohio  Railway  Company 
(decided  herewith)  87  N.  Y.  Supp.  348.  The 
judgment  in  this  case,  however,  gave  to  the 
plaintiff  a  judgment  against  the  defendant 
Union  Pacific  Railroad  (Company  and  Robert 
Gibson,  as  general  partner  of  the  limited  part- 
nership of  H.  Knickerbocker  &  Co.  For  the 
reasons  stated  in  the  case  of  Jennie  Qarksos 
Home  for  Children  v.  Chesapeake  &  Ohio  Rail- 
way Ck>mpany,  we  have  reached  the  conclusion 
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that  tbe  plaintiff  is  not  entitled  to  Judgment 
against  the  defendnut  (JibisoD,  and  the  judgment 
uu^^t  theiefure  l>u  reversed  as  to  (jil:sou,  aud  the 
complaint  disiiiiysed,  with  costs  to  Gibson 
against  the  plaintiff.  Tbe  judgment  against  the 
LnioD  Pacilic  itailruad  Company  is  affirmed, 
with  costs  to  the  plaintiff  against  tlie  Union 
Pacific  Railroad  Company. 

VAN  BRUNT,  P.  J.,  concurs  in  result. 

HATCH,  J.  I  concur  in  the  opinion  of  Mr. 
Justice  INURAHAM,  so  far  as  it  disposes  of 
the  question  arising  between  the  railroad  com- 
pany and  the  plaintiff.  X  also  think  that  the 
plaintiff  is  entitled  to  the  judgment  which  it  baa 
obtained  against  Gibson.  Tbe  form  which  tbe 
trial  of  the  action  assumed  conferred  authority 
upon  the  court  to  award  any  relief  which  tbe 
facts  warranted;  and,  as  it  appeared  that  the 
defendant  Gibson  could  be  mode  liable  for  a 
conversion  of  the  proceeds  of  tbe  bonds,  it  was 
proper  for  the  court  to  award  the  judgment 
against  him  which  it  did.  I  am,  therefore,  for 
the  affirmance  of  tlie  judgment  in  its  entirety. 
Tbe  judgment  should  be  affirmed,  with  costs. 

PATTERSON  and  LAUGHLIN,  JJ.  We 
concur  in  tbe  opinion  of  Mr.  Justice  INGRA- 
HAM,  except  so  far  as  the  liability  of  tbe  de- 
fendant Gibson  to  tbe  plaintiff  is  concerned,  and 
with  respect  to  that  we  concur  in  tbe  opinion  of 
Mr.  Justice  HATuH. 


JENNIE  CLAJUCSON  HOME  FOR  CHILr 
DKEN,  Respondent,  v.  MISSOURI,  K.  &  T. 
HY.  CO.  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
25,  1904.)  Action  by  the  Jennie  Clarkson  Home 
for  Children  against  the  Missouri,  Kansas  & 
Texas  Railway  Company  and  anotber.  From  a 
judgment  tot  plaintiff  (83  N.  Y.  Supp.  913),  de- 
fondunts  appeal.  Affirmed.  Ward,  Hayden  & 
Satterlee,  for  appellant  Missouri,  K.  &  T.  Ry. 
Co.  William  R.  Bronk,  for  appellant  Gibson. 
Sackett  &  McQuaid,  for  respondent. 

INGRAHAM,  J.  The  questions  presented  up- 
on this  appeal  are  the  same  as  those  determined 
in  the  case  of  Jennie  Clarkson  Home  for  Chil- 
dren T.  Chesapeake  &  Ohio  Railway  Co.  (de- 
cided herewith),  S7  N.  Y.  Supp.  348;  and  for 
the  reasons  stated  in  that  case  tbe  judgment  ap- 
pealed from  should  be  mouified,  b^  requiring 
tbe  Missouri,  Kansas  &  Texas  Railway  Com- 
pany to  restore  to  the  plaintiff  the  bonds  which 
it  has  illegally  transferred,  or,  in  default  of  the 
delivery  of  such  bonds  to  the  plaintiff,  the  plain- 
tiff should  have  judgment  for  the  value  of  the 
bonds  as  found  by  the  court,  with  interest,  and 
that  tbe  defendant  the  Missouri,  Kansas  &  Tex- 
as Railway  Company  is  entitled  to  judgment 
against  the  defendant  Gibson  for  the  amount 
that  it  is  required  to  i>ay  to  the  plaintiff  as  the 
value  of  the  bonds,  with  interest  thereon,  and, 
as  modified,  the  judgment  should  be  affirmed, 
with  costs  to  the  plaintiff. 

VAN  BRUNT.  P.  J.,  concurs  in  result. 

HATCH,  J.  I  concur  in  the  omnion  of  Mr. 
Justice  INGRAHAM  so  far  as  it  disposes  of 
tbe  question  arising  between  the  railway  com- 
pany and  the  plaintiff,  and  also  between  the 
railway  company  aud  Gibson.  I  also  think  that 
tbe  plaintiff  is  entitled  to  the  judgment  which 


it  has  obtained  against  Gibson.  The  tare.  *ii 
the  trial  of  the  action  assumed  conf ened  t~:. 
ity  upon  the  court  to  award  any  relief  whid 
facts  warranted;  and,  as  it  appeared  tint  ti 
defendant  Gibson  could  be  made  liible  '.« 
conversion  of  the  proceeds  of  the  bonds,  it  n 
prober  for  the  court  to  award  the  jciiza 
against  him  which  it  did.  I  am,  there^cr^. ! 
the  affirmance  of  the  judgment  in  its  cutrR] 
The  judgment  should  be  affirmed,  with  cost'^ 

PATTERSON  and  LAUGHLIN,  JJ.  ' 
concur  in  the  opinion  of  Mr.  Justice  IsriEi 
HAM,  except  so  far  as  the  liability  of  in  > 
fendant  Gibson  to  the  plaintiff  is  conceni«il,  ^i 
with  respect  to  that  we  concur  in  the  opinidi  ri 
Mr.  Justice  HATCH. 

JENNINGS,  Respondent,  t.  NICHOLS  • 
al..  Appellants.  (Supreme  Court,  AppeU>:«  Vk 
vision.  Third  Department.  March  15.  iMj 
Action  by  Herbert  T.  Jennings,  as  recfitw^ 
tbe  Oneonta,  Coopentown  ft  Richfield  Spmfl 
Railway  Company,  ajgainst  Morton  C.  .Nii.-fe 
and  others.  No  opinion.  Appeal  dismiasei  a 
stipulation,  without  costs. 

JEWELL,  Respondent,  t.  CITY  OF  MI. 
VEUXON,  Appellant.  (Supreme  Court  i-VV- 
late  Division,  Second  Department  Ar-ri:  2' 
1904.)  Action  by  William  Jewell  ainina  ir 
city  of  Mt  Vernon.  No  opinion.  Motion  i'f 
reargument  denied,  with  SIO  costs. 

JOHNSON  V.  ROACH.  (Supreme  Court 
Appellate  Division,  First  Department  A;'rL 
8,  1904.)  Action  by  Mary  M.  Johnson  i^iiis 
Edward  Roach.    No  opinion.    Motion  iniit«d 

JONES,  Respondent,  ▼.  BBOOELB' 
HEIGHTS  R.  CO.,  Appellant  (two  a-": 
(Supreme  Court,  Appellate  Division,  S*"  1 
Department  April  22,  1904.)  Actions  hr  -V  • 
lia  Jones  and  by  George  E.  Jones  agains:  ti- 
Brooklyn   Heights   Railroad  Company. 

PER  CURIAM.  We  do  not  consider  :b: 
tbe  determination  of  the  appeals  Crom  thf  ci- 
ders in  these  cases  affects  the  qurslion  wbicli '_ 
is  suggested  in  the  moving  papers  urs.''  ru«- 
and  determined  upon  the  trials  of  tbe  ("-;-'  '■ 
to  the  admissibility  of  the  release  as  ei^Ul-'^ 
upon  the  measure  of  damages ;  and  tbe^  ^' 
tions  are  therefore  denied. 


KEIM  y.  TOWNSEND.  (Supreme  (3o3r, 
Appellate  Division,  First  Department  Apr. 
8,  1904J  Action  by  Frederick  Keim  *s^ 
David  O,  Townsend.  No  opinion.  Motioa  » 
nied. 

KENT,  Appellant,  v.  NEW  YORK.  N.  H.* 
H.  R.  CO.,  Respondent  (Supreme  Coart.  if 
pellate  Division,  Second  Department  Mj.v- 
18,  1904.)  Action  by  James  L.  Kent  aji- 
ministrator  of  the  goods,  chattels,  and  ctkiu 
of  John  B.  Kent,  deceased,  against  die  V* 
York,  New  Haven  &  Hartford  Railroad  Ci»- 
pany. 

PER  CURIAM.  Judgment  reversed,  and  f- 
trial  granted,  costs  to  abide  the  event  on  '^ 
thority  of  Strauss  v.  New  York,  New  Ilira 
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&  Hartford  R.  R.  Co.  (decided  March  16,  1904) 
87  N.  Y.  Supp.  67. 


KLOS    V.    BUFFALO,    R.    &    P.    BY.    CO. 

(Supreme  Court,  Appellate  Division,  Fourth 
Department.  March  22,  1904.)  Action  by  Mar- 
garet A.  Klos,  as  administratrix,  etc.,  against 
the  Buffalo,  Rochester  &  Flttsborg  Railway 
Company. 

PER  CURIAM.  Plaintiff's  exceptions  over- 
ruled, and  motion  for  new  trial  denied,  with 
costs. 

HISCOCK,  J.,  dissenta. 


KOEHLER,  Appellant,  t.  NEW  TORK 
STEAM  CO.,  Respondent.  (Supreme  Court, 
Appellate  Division,  First  Department.  April 
8,  1904.)  Action  by  Elizabeth  Koehler,  as  ad- 
ministratrix, against  the  New  York  Steam  Com- 
Sany.  B.  A.  Alexander,  for  appellant  F.  V. 
ohnson,  for  respondent. 

PER   CURIAM.      Judgment   affirmed,    with 
costs. 

HATCH,  J^  dissenta. 


KUDARA,  Appellant,  v.  KUDARA,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Fourth 
Department  April  5,  1904.)  Action  by  Yosaku 
Kudara  against  Otora  Iriye  Kudara. 

PER  CURIAM.  Order  modified,  so  as  to  al- 
low the  defendant  to  appear,  answer,  and  defend 
in  this  acti(m:  the  judgment  ali-eady  entered 
to  stand,  pending  the  trial  and  determination 
of  the  action.  As  so  modified,  the  order  is  af- 
firmed, with  costs. 

WILLIAMS  and  STOVER,  JJ.,  dissent,  and 
are  for  affirmance  generally. 


In  re  KUNTZ.  (Supreme  Court,  Appellate 
Division,  First  Department.  March  25,  1904.) 
In  the  matter  of  Henry  Kunta.  No  opinion. 
Motion  denied. 


LAMBERT,   Respondent,  t.   MBTROPOLI- 

TAN  ST.  RY.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  18,  1904.)  Action  by  William  H.  Lam- 
bert against  the  Metropolitan  Street  Railway 
Company. 

PER  CURIAM.    Judgment  and  order  affirm- 
ed, with  costs. 
WOODWARD,  X,  dissents. 


LANDAU,  Appellant  ▼.  CITY  OF  NEW 
YORK,  Respondent.  (Supreme  Court,  Appel- 
late Division,  First  Department  April  22, 
1904.)  Action  by  Solomon  Landau,  as  admin- 
istrator, against  the  city  of  New  York.  C. 
Steckler,  for  appellant  T.  Farley,  for  respond- 
ent 


PER  CURIAM.  Judgment  affirmed,  with 
costs.  Motion  for  leave  to  go  to  the  Ck>urt  of 
Appeals  granted. 

PATTERSON,  J.,  dissents. 


LAWSON,  Respondent,  t.  SPBBR,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  April  22,  1904.)  Action  by 
Robert  Lawson  against  William  McMurtrie 
Speer.    No  opinion.    Motion  denied. 


LEE,  Respondent  t.  WASHBURN  et  al.. 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  March  15,  1904.) 
Action  by  Thomas  F.  Fitzhugh  Lee  against 
Cyrus  V.  Washburn  and  George  W.  Sickels. 
No  opinion.  Order  affirmed,  with  flO  costs 
and  disbursements. 


LEVIN  V.  DODD  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  '  March 
J  8,  1904.)  Action  by  Jacob  Levin  against  Alli- 
son Dodd  and  others,  copartners  doing  busi- 
ness under  the  name  and  style  of  Hudson  Coal 
Company,  impleaded  with  George  F.  Hills.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 


LIGHT,  Appellant  v.  LIGHT,  Respondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  March  18,  1904.)  Action  by 
George  K.  Light  against  Etta  A.  Light.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. 


LILLY,  Respondent  v.  PREFERRED  AC- 
CIDENT INS.  CO.  OF  NEW  YORK,  Apnel- 
lant  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  March  18,  1904.)  Action  by 
Fannie  B.  Lilly  against  the  Preferred  Accident 
Insurance  Company  of  New  York.  No  opin- 
ion. Judgment  (83  N.  Y.  Supp.  586)  affirmed, 
on  the  law  and  facts,  with  costs. 


LINCOLN  NAT.  BANK  ▼.  FISCHER- 
HANSBN.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  April  22,  1904.)  Ac- 
tion by  the  Lincoln  National  Bank  against  Carl 
Fischer-Hansen.  No  opinion.  Motion  denied, 
with  $10  costs. 


LINDNER,  Appellant  v.  BROOKLYN 
HEIGHTS  JR.  C5o.,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  18,  1904.)  Action  by  William  Lindner 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. No  opinion.  Judgment  of  the  Municipal 
CJourt  reversed,  on  argument,  with  costs  to  the 
appellant  and  action  discontinued ;  the  costs 
of  the  appeal  to  be  offset  against  costs  of  dis- 
continuance to  be  taxed. 

LODGE,  Appellant,  v.  DEMBLT,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  22,  1904.)  Action 
by  George  Lodge  against  Mary  Demelt 
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PER  CURIAM.  Judcment  of  Coonty  Ooart 
reversed,  and  that  of  Juatioe  court  affirmed,  with 
costs  in  this  court  and  in  Countj  Court.  Held, 
that  the  verdict  of  the  jury  in  justice'*  ooitrt 
was  sustained  by  the  eridene*. 

LORD  T.  HULL.  (Supreme  Court,  Appel- 
late Division,  First  Department.  April  16, 
19U4.)  '  Action  bj  Aostlii  W.  Lord  against 
Wasbinrton  HnU.  No  opiaioa.  Motion  denied, 
with  910  coeta. 


In  re  LCTTOBN  et  al.  (Supreme  0>urt.  Ap- 
pellate Division,  First  Department.  April  15, 
19(Mt.)  In  the  matter  of  Walter  Luttgen  and 
others.  No  opinion.  Motion  granted,  and  time 
extended  to  July  1,  1904. 

LYONS.  Respondent,  t.  INTERURBAN  8T. 
RT.  CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  March  15, 
1904.)  Action  by  Liszie  Lyona  againat  the  In- 
terurfoan  Street  Railway  Company.  No  opin- 
ion.   Motion  denied. 

MeCALL  CO.,  Apiwllant,  t.  EAOAN,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department  April  22,  1904.)  Action 
hj  the  McCall  Company  against  John  B.  Elagan. 
No  opinion.     Motion  denied. 

McCONNBLL,  Respondent.  ▼.  TRADE  PA- 
PER ADVERnSlNO  AOBNOT,  Appellant 
(Supreme  Court,  Appellate  Term.  March  24, 
l90y  Action  by  George  B.  McConnell  against 
the  Trade  Paper  Advertising  Agency.  From  a 
Jndgment  A>r  plaintiff  defendant  appeals.  Af- 
firmed. Abraham  Benedict,  for  appellant 
(Siarlea  L.  Burr,  for  resiwndent 

PER  CURIAM.  The  plaintiflL  an  assignee, 
sues  for  printing  work  done  and  labor  perform- 
ed by  hii  assignors,  the  Mail  &  Express  Job 
Print,  a  domestic  corporation.  The  sole  ques- 
tion in  the  case  was  whether  one  Wray,  who 
contracted  for  the  worit  to  be  done,  was  the 
agent  of  the  defendant  and  authorized  to  order 
the  work  sued  for.  Upon  this  question  there 
was  a  conflict  of  evidence.  The  testimony  con- 
sists of  90  pages  of  typewritten  matter,  and  we 
have  read  it  carefully.  We  think  there  was  di- 
rect, as  well  as  inferential,  evidence  from  which 
the  court  below  was  Justified  in  resolving  that 
question  in  favor  of  the  plaintiff.  Some  errors 
in  the  exclusion  of  testimony  otTered  by  the  de- 
fendant appear  in  the  record,  but  none  that 
necessitate  a  reversal  of  the  Judgment  Judg- 
ment affirmed  with  costs. 

In  re  McDERMOTT.  (Supreme  Court,  Ap- 
bellate  Division,  First  Department  April  8, 
10O4.)  In  the  matter  of  Elizabeth  McDermott 
O.  Seasongood,  for  appellant.  C.  J.  Dodd.  for 
respondent.  No  opinion.  Order  sMrmed,  with 
$10  costs  and  disbursements. 

McDonald.  Respondent,  T.  HOLBROOK, 
CABOT  &  DALY  (50NTRACTIXG  CO..  Ap- 
pellant  (Supreme  Court,  Appellate  Division, 
Second  Department  March  18,  19O40  Action 
l^  Ida  L.  McDonald  against  the  Bolbrook, 
Cfabot  &  Daly  Contracting  Company.    No  opin- 


ion.   Appeal  dismissed,  on  argnmenU  iritli  $10 
costs  and  disbursements. 


McILYAIKB  T.  STEINSON.  (Supreme 
Court,  Appellate  INvision,  First  Department 
April  16,  1904.)  Action  by  Tompkms  MeD- 
valne  against  George  Steinson.  No  opinion. 
Motion  denied. 


McINTYRBt  Renondeot.  t.  WESTERX 
NEW  YORK  OO-OPERATIVS  FIRE  IXS. 
CX).  OF  MONROE  COUNTY,  AppeUant  (Su- 
preme Oonrt  Appellate  Division,  Fourth  De- 
partment March  22,  1904.)  Action  by  Milion 
Oarence  Mclntyre  against  the  Western  New 
York  C!o-operative  Fire  Insurance  Company  of 
Monroe  County.  No  opinion.  Judgment  af- 
firmed, with  costs. 


McLaughlin  t.  o'rourke.  csnprem* 

Court  Appellate  IMvision,  First  Department 
March  18,  1904.)  Action  by  Margaret  Mc- 
Laughlin against  John  F.  O'fionrke.  No  opin- 
ion. Motion  granted,  so  far  as  to  ^^^■Illi■i  ap- 
peal, with  |10  costs. 


McMAHON,  Appeliant,  r.  CRUCIBLE 
STE^L  CO.  OV  AMERICA,  Respondent.  (Su- 
preme Court  Appellate  Division,  Foorth  De- 
Snrtment  March  22,  1904.)  Action  by  Neil 
[cMahon,  an  Infant,  against  the  Ckucible 
Steel  Company  of  America. 

PER    CURIAM.    Jndgment    afflrmed.    witli 
coats. 
SPRING  and  HISOOCK,  JJ.,  diwent. 

MAOAR,  Appellant,  t.  HAMMON'D  et  aU 

Respondents.  (Supreme  (jourt,  Appellate  Di- 
vision, Second  Department  April  22,  IS^.t 
Action  by  Frank  L.  Magar  against  Stoddard 
Hammond  and  £<dward  Tompkins. 

PER  CURIAM.  Order  modified,  so  as  to  al- 
low the  plaintiff  tb*  tees  for  the  term  in  Jan- 
nary,  1900,  ot  the  witnesses  Yandemark,  Tm- 
hill,  Ingrabam,  Wood,  Rampe,  Fitzgerald. 
Holt,  Vaughn,  Hartig,  Johnston,  and  Doogh- 
erty,  and,  as  modified,  affirmed,  without  costs. 

In  re  MALCOM  BREWING  GO.  (Supreme 
Court,  Appellate  Division,  Second  DepartmeoL 
March  18.  1004.)  In  the  matter  of  the  volun- 
tary dissolution  of  Malcom  Brewing  Company. 
No  opinion.  Order  afllrmed,  with  flO  cosa 
and  disbursements. 


In  re  MALCOM  BREWING  CO.  (Bnpreme 
0>urt,  Appellate  Division,  Second  Department 
April  22.  1004.)  In  the  matter  of  the  volnn- 
tary  dissolution  of  Malcom  Brewing  Oompany. 
No  opinion.    Motion  denied. 


MALLERY  et  al.  t.  FACSIR  at  aL  (Supreme 
Oonrt,  Appellate  Division,  Fourth  Department. 
March  15,  lOCM.)  Action  by  Margaret  Mallt-rr 
and  others  against  William  Facer  and  others 
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To    opinion.    Motion    for   reargnment   denied, 
ritliout  costs. 


MARINO,  Respondent,  t.  INTERURBAN 
iT.  RY.  OO.,  Appellant.  (Supreme  Conrt,  Ap- 
ellate DiviBioo,  Second  Department.  April  15, 
9<>4.)  Action  by  Rocco  Marino  afalnst  the 
uterurban  Street  Bailway  Company.  No  opin- 
>a.  Judgment  of  the  Municipal  Court  unani- 
lously  afllrmed,  with  costs. 

MARTIN,  Respondent,  ▼.  AMBBOSD  A. 
iAVIGAN  CO.  et  al..  Appellants.  (Supreme 
loiirt,  Appellate  DiTision,  Second  Department, 
ipril  15,  1904.)  Action  by  Francis  P.  Martin 
Kninat  the  Ambrose  A.  Garigan  0>mp8ny  and 
be  Dominican  Convent  of  Our  Lady  of  the 
(osary.  No  opinion.  Appeal  dismissed,  with 
osts. 


MARTIN,  Appellant,  v.  TIMM  et  al.,  Be- 
pondents.  (Supreme  Cburt,  Appellate  Diri- 
lon.  Fourth  Department.  March  22.  19(>y 
lotion  by  Winslow  S.  Martin  against  John  W. 
rimm  and  Ernestine  Timm.  No  opiiiion. 
udgment  affirmed,  with  costs. 


MARYLAND  OASUALXy  CO.,  Respond- 
nt,  T.  BURNBTTE,  Appellant  (Supreme 
/ourt,  Appellate  DiTision,  Fourth  Department, 
larch  22,  1904.)  Action  by  the  Maryland 
?as(iaItT  Company  against  William  C.  Bur- 
.ette.  No  opinion.  Judgment  affirmed,  with 
osts. 


In  re  MAYOR.  BT(i,  OP  CITY  OF  NEW 
rORK.  In  re  ELM  ST.  (Supreme  Court,  Ap- 
ellate Division,  First  Department.  March  25, 
904.)  In  the  matter  of  the  mayor,  etc.,  of  the 
ity  of  New  York.  In  the  matter  of  EUm 
treet  J.  A.  Deering,  for  appellant.  3.  P. 
>unn,  for  respondent  No  opinion.  Order  af- 
rroed,  with  |I0  costs  and  disbursements.  See 
2  N.  Y.  Supp.  S78. 


In  re  MEAOHEjR  (Supreme  0>urt  Appet- 
ite Division,  First  Department  April  15, 
904.)  In  the  matter  of  William  J.  Meagher. 
Co  opinion.  Attorney  suspended  for  five 
ears.    Memorandnm  per  curiam. 

MEAGHER,  Appellant  t.  TUNIS  et  al., 
Respondents.  (Supreme  CSourt,  Appellate  Di- 
ision.  Second  Department  April  22.  1904.) 
LCtion  by  Mark  0.  Meagher  against  Oliver  Ly- 
lan  Tunis  and  Julia  B.  Tunis.  No  opinion. 
nterlocutory  judgment  affirmed,  with  costs,  ou 
he  authori^  of  Gilbert  t.  York.  Ill  N.  Y. 
-M,  19  N.  B.  26S. 


MEIOOSt  Appellant,  r.  HOAQLAND,  Re- 
pondent.  (Supreme  Cionrt,  Appellate  Division, 
«cond  Department  April  lo,  1904.)  Action 
ij  Man  A.  Meiggs  against  Raymond  Hoag- 
and.  No  opinion.  Judgment  affirmed,  with 
osts. 


MEI8EN,  Respondent,  t.  ROTHFELD,  Ap- 
pellant. (Supreme  Clourt,  Appellate  Division, 
Second  Department.  March  18,  1904.)  Action 
b,v  Michael  F.  Meiaen  against  Isaac  Rothfeld. 
No  opinion.  Order  affirmed,  on  argument,  with 
$10  costs  and  disborsements. 


MILES,  Respondent  v.  FRANCIS  H.  LEG- 
GEXT  &  CO.,  Appellant.  (Supreme  Court  Aij- 
pellate  Division,  Second  Department.  April 
22,  1904.)  Action  by  WiUiam  O.  Miles  aminst 
Francis  H.  Leggett  &  Co.  No  opinion.  Judg- 
ment of  the  Municipal  Court  affirmed,  by  de- 
fault with  costs. 


MILLER.  Respondent,  t.  SENECA  RIVER 
POWER  (:0.  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
April  6,  1904.)  Action  by  John  Charles  Miller 
against  the  Seneca  River  Power  Company  and 
others. 

PER    CURIAM.     Judgment   and   order  af- 
firmed, with  costs. 
WILLIAMS  and  HISCOCJK.  JJ.,  dissent 


MINER,  Respondent,  y.  DELAWARE,  L.  & 
W.  R.  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Divisiou,  Fourth  Department.  March 
29,  1904.)  Action  by  lillie  Miner  against  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company. 

PER  CURIAM.  Judgment  and  order  affln»- 
ed,  with  costs. 

WILLIAMS,  J.,  dissents. 


MINER,  Respondent,  t.  DELAWARE,  L. 
ft  W.  R.  Co.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  March 
29,  1904.)  Action  by  Lillie  Miner  against  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company. 

PER  CURIAM.  Order  denying  motion  to 
set  aside  verdict  affirmed,  with  |10  costs  and 
disbursements. 

WILLIAMS,  J..  dissenU. 


MONTANYE,  Respondent,  T.  MONTANYB, 
Appellant.  (Supreme  Court  Appellate  Division, 
First  Department  April  15,  1904.)  Action  by 
Susie  E.  Montanye,  as  administratrix,  against 
OeoTge  E.  Montanye,  impleaded.  W.  B.  Sea- 
bury,  for  appellant  T.  M.  Roulette,  for  re 
spondent  No  opinion.  Judgment  affirmed,  witii 
costs. 


In  re  MORRISON.  (Supreme  Court  Appel- 
late Division,  Third  Department.  March  15, 
1904.)  In  the  matter  of  the  application  of 
George  H.  Morrison  to  be  restored  to  practice 
as  an  attorney  and  counselor  at  law.  under  sec- 
tion 67  of  the  Code  of  Civil  Procedure. 

PER  CURIAM.    Motion  denied. 

CHESTER,  J.,  dissents. 
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MUIRHEAD  T.  HOLLANDER  et  «1.  (two 
cases).  (Sapreme  Court,  Appellate  Division, 
I-Hst  l>ei)ortmi'nt.  April  15,  l'.H>4.)  Action  by 
BcDjamiu  ('.  Muirhead  against  Henry  Holland- 
er uud  others.  No  opinion.  Motions  granted, 
with  $10  costs  of  one  motion. 

MULLIGAN,  Responde'nt,  t.  METROPOLI- 
TAN ST.  KY.  CO.,  AppollanL  (Supreme  Court, 
Ajiiii'llate  Division.  St-coud  Departmout.  March 
18,  1901.)  Action  by  Matthew  Mulligan  against 
the  Metropolitan  Street  Railway  Company.  No 
opinion.    Motion  denied. 

NATKINS  V.  "VV'KTTEIIBR.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  25.  1U04.)  Action  by  1.  Newton  Natkins 
against  Matilda  Wetterer.  No  opinion.  Motion 
denied,  on  payment  of  S>10  costs,  and,  on  pay- 
ment of  an  additional  fW,  leave  given  to  apply 
to  the  court  below  to  open  default. 

NELLIS  et  al.,  Respondents,  v.  NATIONAL 
UNION  BANK,  Appellant.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  March 
15,  ItMM.)  Action  by  Joseph  Nellis  and  others 
against  the  National  Union  Bank. 

PER  CURIAM.  Jnil^anent  modified,  by  strik- 
ing out  the  sum  of  $1^1  Kiant^'  as  an  extra  al- 
lowance of  costs  to  the  plaintiff,  and,  as  so  mod- 
ified, affirmed,  with  costs. 

NELLIS  et  al.,  Respondents,  t.  NATIONAL 
L'NION  BANK,  Anpi'lL-iut.  (Supreme  Court, 
App<'llnte  Division.  Fourth  Department.  March 
15,  1901.}  Action  by  Joseph  Nellis  and  other* 
against  tne  National  Union  Bank. 

PER  CURIAM.  Judgment  modified,  by  rtrlk- 
ing  out  the  sum  of  $25U  granted  as  an  extra  al- 
lowance of  costs  to  the  plaintiffs,  and  also  by 
striking  out  the  allowance  of  Interest  at  the 
rate  or  3  per  cent,  upon  the  sum  of  $2,l)fi8.02 
deposited  with  the  defendant  pending  the  litiga- 
tion, and,  as  so  modified,  snid  judgment  is  af- 
firmed, without  costs  of  this  appeal  to  either 
party. 


N'ELSON,  Respondent,  t.  YOUNO,  Appellant, 
et  al.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  April  Z),  1904.)  Action  by 
Matilda  Nelson,  as  administratrix,  etc.,  against 
William  Young,  impleaded,  etc.  No  opinion. 
Motion  for  reargument  denied,  with  (10  costs. 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied,  without  cost*. 

NBWGASS,  Appellant,  v.  AUBURN  LOAN 
CO.  et  al.,  Respotulents.  (Supreme  Court.  Ap- 
pellate Division,  Fourth  Department.  March 
20,  li»04.»  Action  by  Nettie  Newpnsi!i  against 
the  Auburn  Loan  Company  and  others.  No 
opinion.  Judgment  and  order  affirmed,  with 
cost*. 


Appel- 

Appellnte  IJivision,  Sec- 


XOON.    Re«pnndpnt.    T.    CROOHAN. 
liiut.    (Supreme  ("oiirt,  __ .. 

ond  Department.  April  15,  ISKM.)  Action  by 
John  Noon  aptiiist  Snrah  0<ighan.  No  opinion. 
Judgment  of  the  Municipal  Court  affirmed,  with 
costs. 


O'BRIEN,  Appellant,  v.  BUFFAIiO  FUR- 
NACE CO.,  Respondent.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  ApiiJ  ti, 
IIHM.)  Action  by  Elizabeth  O'Brien  against  the 
Buffalo  l^mace  Company.  No  opinimi.  Jodg- 
meat  and  order  affirmed,  with  costs. 

O'BRIEN,  AppeUant,  t.  BUFFALO  FUR- 
NACE CO.,  Respondent  (Supreme  Oburt,  Xp- 
pellate  Division,  Fourth  D>epartment  April  6, 
1904.)  Action  by  Elizabeth  O'Brien  against  the 
Buffalo  Furnace  Company. 

PER  CURIAM.  Upon  filing  the  atipnlatiou 
of  the  attorneys  for  the  respective  parties  to 
this  action,  the  order  dismissing  the  appeal 
herein  is  vacated  and  set  aside,  and  the  appeal 
restored  to  the  general  calendar. 

O'BRIEN  T.  O'BRIEN.  (Supreme  Conrt  Ap- 
pellate Division,  First  Department.  April  15. 
1904.1  Action  by  James  O  Brien  against  Atbie 
K.  O  Brien.  No  opinion.  Motion  granted,  with 
$10  costs. 


ODE.NDALL,  Respondent  t.  HAEBLER  rt 
al..  Appellants.  (Supreme  Conrt.  Appellate  Di- 
vision, First  Department  April  8,  1904.>  Ac- 
tion by  Anton  Odendall  against  Theodore  Haeb- 
ler  and  others.  R.  B.  Honeyman,  for  appel- 
lants. H.  Siegrist  Jr.,  for  respondent  No 
opinion.    Order  affirmed,  with  costs. 

O'QORMAN,  Respondent  ▼.  LONDON 
GUARANTEE  ft  A(XIDEN'T  CO..  Limlt<^l. 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  April  5.  1904.)  Ac- 
tion by  James  R.  O'Gorman  against  the  London 
Guarantee  &  Accident  (Company,  Limited. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

SPRING  and  WILLIAMS.  JJ.,  dissent  upon 
the  ground  that  the  verdict  is  excessive. 


O'ilEARA,  Respondent  T.  BROOKLYN 
IIELUUT.S  R.  CO..  AppeUant  (Supreme 
Court  .Appellate  Division,  Second  Department. 
March  IS,  liKVI.)  Action  by  CJatharine  O'Meara. 
as  administratrix,  etc.,  of  John  A.  O'Meara,  de- 
ceased, against  the  Brooklyn  Heights  Railroad 
Company.  No  opinion.  Judgment  and  order 
reversed,  and  new  trial  granted,  costs  to  abide 
the  event  because  of  error  in  refusal  to  charse 
request  appearing  at  folio  205  of  the  printeO 
case. 


In  re  ORB  et  al.  (Supreme  Court,  Ai)pellate 
Division.  First  Department  April  15.  lUi>4.i 
In  the  matter  of  Alexander  K.  Orr  and  others. 
No  opinion.    Application  granted. 

OHVIS,   Respondent,   T.  NATIONAL  COM- 
MERCIAL     BANK.      Appellant      (Supreme 
Court   Appellate  DivisloD,   First  Department 
April  22,  1904.)    Action  by  Sarah  H.  Orvis,  ex- 
ecutrix, against  the  National  Commercial  Bank. 
.  H.  A.  Forster.  for  appellant    J.  F.  Miller,  for 
i  respondent     No  opinion.    Jodgment   affirmed, 
■  with  costs. 
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OSBORN,  Respondent,  r.  OARDEZA  et  al., 
Appellants.  (Sunreme  Court,  Appellate  Divi- 
ioii.  Second  Department.  April  '^:>.  1!M>I.)  Ac- 
ion  by  KUen  C.  Usborn  asuinst  Uoward  J.  M. 
?ardeza  and  others.  No  opinion.  Motion  grant- 
d.  and  order  reaettled. 

PACKAHD,  Respondent,  t.  EILSOHN,  Appel- 
iint,  et  al.  (Supreme  Court,  Appellate  Division, 
''ourth  Department  March  2U,  1001.)  Action 
IT  Samuel  Packard  against  Levi  Elsohn,  im- 
tleaded,  etc. 

PER  CURIAM.  Judgment  and  orders  affirm- 
d,  with  costs. 

HISCOCOE^,  J.,  not  sitting. 

PARDINGTON,  Respondent,  t.  ABRAHAM 
t  al..  Appellants.  (Supreme  Court,  Appellate 
}iTision,  Second  Deportment.  April  29,  1904.) 
Action  by  Eliza  C.  Pardiugton  against  Abraham 
Abraham  and  others.  No  op.inion.  Motion 
Tanted,  and  order  signed. 


PEARSALL  T.  ROSEBROOK  et  al.  (Sn- 
ireme  Court,  Appellate  Division,  Second  Depart- 
iient.  March  lo,  liKH.)  Action  by  Hannah 
i.  I.  Pearsall,  an  infant,  by  Katherine  Smith, 
ler  guardian  ad  litem,  against  Annie  E.  Roae- 
irook  and  others.  No  opinion.  Appeal  dismiss- 
A,  without  costs. 


PEEVERS.  Apnellant,  v.  RATCHFOBD. 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  April  0,  1904.)  Ac- 
ion  by  Catharine  Peevers  against  James  E. 
latchford.  . 

PER  CURIAM.  The  counsel  for  both  par- 
ies having  appeared  in  open  court  and  con- 
lented  thereto,  the  judgment  from  which  the 
ippeal  herein  was  taken  is  affirmed,  without 
osts  of  this  appeal  to  either  party. 

PELZEL,  Respondent,  v.  SCHBPP,  Appel- 
ant. (Supreme  Court,  Appellate  DivisioD, 
?ir8t  Department.  March  2o,  1904.)  Action 
»y  August  Pelzel  against  Leopold  Schepp.  H. 
5.  Marshall,  for  appellant  O.  Steckler,  for  re- 
ix>ndent.  No  opinion.  Judgment  and  order 
itBrmed,  vrith  costs. 

PELZEL  ▼.  SCHBPP.  (Supreme  Court,  Ap- 
tellnte  Division,  First  Department.  April  15, 
.904.)  Action  by  August  Pelzel  against  Leo- 
lold  Scheppk  No  opinion.  Motion  denied,  with 
ilO  costs. 


PEOPLE,  Respondent,  T.  BEEHLER  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
ion.  First  Department.  March  25,  1004.)  Pro- 
eeding  by  the  people  of  the  state  of  New 
fork  against  Albert  Beehler  and  John  Bayam. 
I.  M.  Moore,  for  appellants.  H.  S.  Gans,  for 
he  People.    No  opinion.    Judgment  affirmed. 

PEOPLE,  Respondent  ▼•  BROWN,  Appel- 
ant. (Supreme  Court,  Appellate  Division, 
i'onrth  Department.  April  6,  1904.)  Proceed- 
Dgr  by  the  people  of  the  state  of  New  York 
gainst  Samuel  Brown. 


PER  CURIAM.  Judgment  of  conviction  re- 
versed, and  new  trial  ordered. 

McLENNAN.  P.  J.,  and  STOVER,  J.,  dis- 
sent 


PEOPLE  T.  CARUCCI  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  18,  1004.)  Proceeding  by  the  people  of 
the  state  of  New  York  against  Rosario  Carucd 
and  others.    No  opinion.    Motion  granted. 

PEOPLE  Respondent!  v.  DAHL,  Appellant 
(Supreme  Court  Appellate  Division,  Second 
Department  April  15,  1004.)  Proceeding  by 
the  people  of  the  state  of  New  York  against 
Charles  H.  Dahl.  No  opinion.  Judgment  of 
conviction  affirmed. 

PEOPLE,  Respondent  v.  GORDON,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department  April  8,  1904.)  Proceeding 
by  the  people  of  the  state  of  New  York  against 
George  Gordon.  P.  A.  McManus,  for  appel- 
lant. R.  C.  Tatlor,  for  the  People.  No  opinion. 
Judgment  affirmed. 

PEOPLE,  Appellant  v.  HEINEMAN.  Re- 
spondent (Supreme  Coiirt.  Appellate  Division, 
First  Department.  April  8.  1904.)  Proceeding 
by  the  people  of  the  state  of  New  York  against 
Isaac  Heineman.  F.  S.  Black,  for  the  People. 
L.  Marshall,  for  respondent  No  opinion. 
Judgment  affirmed,  on  the  opinion  in  People  v. 
Oohen  (decided  Feb.  5.  1904)  86  N.  Y.  Supp. 
475. 


PEOPLE  T.  HENRY  HEINZ  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. April  5,  1004.)  Proceeding  by  the 
people  of  the  state  of  New  York  against  the 
Henry  Heinz  Company  and  another.  No  opin- 
ion. Motion  for  reargument  denied.  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
granted.  Questions  certified  to  be  settled  by 
and  before  Mr.  Justice  STOVER  upon  two 
days'  notice. 


PEOPLE    T.    MARTIN     et    al.    (Supreme 

Court,  Appellate  Division,  First  Department. 
March  18,  1904.)  Proceeding  by  the  people  of 
the  state  of  New  York  against  Joseph  Martin 
and  another.    No  opinion.    Motion  granted. 

PEOPLE  ex  rel.  ATLANTIC  TELEPHONE 
CO..  Appellant  v.  MONROE,  Com'r.  Respond- 
ent. (Supreme  Court,  .\ppellate  Division,  First 
Department  April  15,  1004.)  Proceeding  by 
the  people  of  the  state  of  New  York,  on  the 
relation  of  the  Atlantic  Telephone  Company, 
agaiust  Robert  G.  Monroe,  commissioner.  W. 
H.  Slayton,  for  appellant  T.  Connoly,  for  re- 
spondent. 

PER  CURIAM.  Order  affirmed,  with  flO 
costs  and  disbursements. 

LAUGHLIN,  J.,  dissents. 

PEOPLE  ex  rel.  BARNARD  COLLEGE, 
Appellant,  v.  WELLS  et  al..  Respondents.    (Su- 
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preme  Oonrt,  Appellate  Diriiion,  Fint  Depart- 
ment. March  2o.  KKM.)  Proceeding  b7  the 
people  of  the  state  of  New  York,  on  the  rela- 
tion of  Barnard  College,  against  James  L.  Weill 
and  others.  S.  B.  BrowncU,  for  appellant.  O. 
S.  Coleman,  for  respondents.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursement*. 

PEOPLE  ex  rel.  CONINE.  Appellant,  r. 
STEIIHBN  COUNTY  ef  al..  Respondents. 
(Supreme  Court,  Appellate  Dirision,  Fourth 
Department.  March  20,  ItKM.)  Proceeding  by 
the  people  of  the  state  of  New  York,  ou  the 
relation  of  Gamaliel  T.  Conine,  against  the 
county  of  Steuben  and  others.  No  opinion. 
Judgment  and  order  affirmed,  with  costs,  upon 
the  opinion  of  NASH,  J.  (83  N.  T.  Supp.  244), 
delivered  at  special  term. 

PEOPLE  ex  rel.  DCnAND-RlTEL,  Appel- 
lant, T.  WELLS  et  a).,  Respondents.  (Supreme 
Court,  Appellate  Divisiou,  First  Department 
March  2S,  1004^  Proceeding  by  the  people  of 
the  state  of  New  York,  on  the  relation  of 
George  Durand-Ruel.  against  James  L.  Wells 
and  others.  F.  B.  Coudert,  for  npppllant.  G. 
S.  Coleman,  for  respondents.  Xo  opinion.  Or- 
der (83  N.  T.  Supp.  U3U)  affirmed,  with  $10 
costs  and  disbursements. 

PEOPLE  ex  rel.  ELY  t.  GROFT,  Comptrol- 
ler. (Supreme  Court,  Apellate  Division,  First 
Department.  March  18,  1004.)  Proceeding  by 
the  people  of  the  state  of  New  Yort  ou  the 
relation  of  Ambrose  K.  Ely,  against  Edward  M. 
Grout,  comptroller.  No  opinion.  Motion  grant- 
ed, with  110  costs. 

PEOPLE  ex  rel.  FRANK  r.  BOARD  OF 

EDUCATION.  (Supreme  Court.  Appellate  Di- 
vision, First  Department.  March  18,  1004.) 
Proceeding  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  Augusta  B.  Frank, 
against  the  Board  of  Education.  No  opinion. 
Motion  granted,  with  $10  costs. 


PEOPLE  ex  rel.  GOETZ  SILK  MFG.  CO., 
Respondent,  v.  WELLS  et  al..  Appellants.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. April  8,  1904.)  Proceeding  by  the  peo- 
ple of  the  state  of  New  York,  on  the  relation  of 
the  Goetz  Silk  Manufacturing  Company,  against 
James  L.  Wells  and  others.  G.  S.  C^oleman, 
for  appellants.  W.  A.  McQuaid,  for  respond- 
ent. No  opinion.  Order  (85  N.  X.  Supp.  533> 
affirmed,  with  costs. 


PEOPLE  ex  rel.  GOLER  r.  BOARD  OF 
SUP'RS  OF  MONROE  COUNTY.  (Supreme 
Court,  Appellate  Division.  BVurth  Department. 
March  22,  1904.)  Proceeding  by  the  people  of 
the  state  of  New  York,  on  the  relation  of  George 
W.  Goler,  against  the  board  of  supervisors  of 
the  county  of  Monroe. 

PER  CURIAM.  Writ  o(  certiorari  to  review 
the  determination  of  the  board  of  supervisors  of 
Monroe  county  dismissed,  with  $5(>  costs  and 
disbursements  against  relator. 


PEOPLE  ex  reL  GRAHAM  t.  STUD^E 
Supervisor,  et  al.  (SnpremcL  Oonrt  A;^ 
Division,  Second  Department.  ICarch  15^  VM 
Proceeding  by  the  people  of  the  state  e:  V 
York,  on  the  relation  of  Sanrael  H.  Gain 
against  Edwin  F.  Studwell,  aa  sopernss.  c 
others,  composing  the  town  board  of  t2^  t  < 
of  Rye.  No  opinion.  Motion  grwUed,  tcJ  I 
der  resettled  and  signed. 


PEOPLE  ax  rel.  GRANT  t.  GBEES 
Police  Com'r.  (Supreme  Court,  Appellate  Ti 
sion.  First  Department  April  15,  U(H.i  C| 
tiorari,  on  the  relation  of  Donald  Grant  t*  I 
view  the  determination  of  Frands  V.  GrK;-. 
police  commissioner,  diBmisaing  relator  fr^is 
police  force.  Writ  sustained.  Frank  &  B  < 
for  relator.    Terence  Farley,  for  respondfxr. 

PATTERSON,  J.     The  relator,  an  it'?' I 
in  the  police  department  of  the  city  al  .M 
York,  was  tried  before  the  depnty  polia  f 
missioner  upon  charges,  and  was  dismiss?: 
the  police  commissioner  from  the  force,   'i 
charges  made  against  him   were  sobstui; 
the    same    as    those    preferred    against  P'1 
Captain  Stephenson,  who  was  also  convift^:! 
the  police  commissioner  and  dismissed  trox  I 
force,    but   who    has    been   reinstated  b.r  H 
court  (87  N.  Y.  Supp.  172)  on  a  reversal  of  :^ 
conviction.    The  evidence  in  the  record  w  i- 
fore   us  is,   upon   the  substantial  matten  it| 
volved,   identical   with   that  taken  before  tl- 
police  commissioner  on  the  trial  of  Stepkrus- 
and  it  appears  that  the  record  of  the  tr.ier-x 
taken  in  the  Stephenson  Case  was  offered  i: ' 
received  as  that  upon  which  the  findings  <? :' ' 
police  commissioner  were  made  in  the  toe  i: 
bar.     The  only  additional  proof  seems  tc  <» 
Bist  of  the  testimony  of  Police  Comniisi<:;« 
Partridge  and  of  the  relator  himself  ud  '' 
James  Haggerty,  and  some  exhibits,  which  ii 
no  way  strengthen  the  case  against  the  pr**:'. 
relator.    In  that  state  of  the  record,  the  fiBJ;?.' 
of  the  commissioner  that  the  relator  mi  pi'-J 
of  the  charges  against  him  must  be  set  t^'rf 
for  insufficiency  of  evidence  to  establish  to.v  '^ 
of  the  charges  upon  which  the  relator  mf  t> 
raigned  and  tried.     The  proceedings  ina<  I* 
annulled,  and  the  writ  of  certiorari  siBtiiwi. 
and  the  relator  reinstated  in  his  former  pm- 
tion,  with  $50  costs  and  disbursements. 

VAN  BRUNT,  P.  J.,    and   McLADGHLIX 
and  LAUGHLIN.  JJ.,  concur. 

INGRAHAM,  J.     I  concur,  as  conclnded  hj 
the  Stepbensou  Case,  87  N.  X.  Supp.  172. 


PEOPLE  ex  rel.  HUSTBD  et  aL,  Respcfti- 
ents,  v.  BOARD  OF  TRUSTEES  OF  Ml' 
LA(}H  OF  WHITE  PLAINS,  Appeltapo 
(three  cases).  (Supreme  Court  Appellate  Pj"- 
sion.  Second  Department  April  16.  19"^' 
Proceedings  by  the  people  of  the  state  of  >'* 
York,  on  the  relation  of  Harvey  Hasted  Ml 
others,  against  the  board  of  trustees  of  the  Til- 
lage of  tVhite  Plains.  No  opinion.  Orders  ii- 
firmed,  with  $10  costs  and  disbursements,  Mj 
the  opinion  of  Mr.  Justice  KEOOH  at  SpM<l 
Term. 
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OPLJD  ex  rel.  liA  MOTTB,  Appellant,  y. 
^  YORK  CATHOLIO  PROTECTORY, 
>iident.    (Supreme  Court,  Appellate  Diri- 

Ifirst  Department.  April  8,  1904.)  Pro- 
as by  the  people  of  the  state  of  New  York, 
le  relation  of  Antonio  La  Motte,  againit 
<ew   York  Catholic  Protectory.    E.  Sand- 

for  appellant.  J.  T.  Ryan,  for  respondent 
pinion.  Order  affirmed,  with  $10  ooets  and 
irsementB. 


SOPLU  ex  reL  LEFFBRTS,  Respondent, 
cGIMLIjXS  et  al.,  AppeliantB.  (Supreme 
t,  Appellate  Division,  Second  Depui-tment. 
;n  18,  1901.)  Proceedine  by  the  people  of 
itate  of  New  York,  on  the  relation  of  Rob- 
!^«Sei'ts,  against  George  B.  McClellan  and 
rs.  composing  the  board  of  estimate  and 
>rtlonment  of  the  city  of  New  York. 
ZR  CTTRIAM.  Order  affirmed,  with  $10 
t  and  disbursements. 

^.RTLETT  and  JENKS,  JJ.,  dissent,  upon 
grround  that  it  does  not  appear  that  the 
lution  of  the  local  board  of  Flatbush  has 
been  presented  to  the  existing  board  of 
aate  and  apportionment,  but  being  of  the 
ion.  that,  if  it  had  been  so  presented,  the 
rr  below  would  have  been  proper. 

EOPLE  ex  rel.  LORD  v.  FEITNER  (Su- 
ae Court,  Appellate  Division,  First  Depait- 
X.  March  18,  1904.)  Proceeding  by  the 
pie  of  the  state  of  New  York,  on  the  relation 
j^lizabetb  S.  Lord,  against  Thomas  L.  Feit- 
No  opinion.  Order  resettled,  on  payment 
relator  of  costs  and  disbursements  of  de- 
iant  on  the  appeal  to  the  Court  of  Appeal*. 
80  N.  T.  SuBp.  884. 

EOPLE  ex  rel.  LYON  t.  VAN  DE  CARR 
preme  Court,  Appellate  Division,  First  De- 
tment.  March  18,  1004.)  Proceeding  by  the 
pie  of  the  state  of  New  York,  on  the  rela- 
1  of  Samuel  Lyon,  against  John  D.  Van  De 
T.    No  opinion.    Motion  granted. 

>EOPLB  ex  rel.  McCABE  et  al.,  Respond- 
s,  T.  MATTHIES  et  al..  Appellants.  (Su- 
me  Court,  Appellate  Division,  Second  De- 
•tment.  April  22,  1904.)  Proceeding  by  the 
iple  of  the  state  of  New  York,  on  the  relation 
William  F.  McCabe  and  another,  against 
arles  A.  Matthies  and  others.  No  opinion. 
ition  denied. 


PEOPLE  ex  rel.  McCABE  et  al.,  Respond- 
ta,  T.  MATTHIES  et  al.,  AppellanU.  (Su- 
ime  Court,  Appellate  Division,  Second  De- 
rtment  April  29,  1904.)  I'loceeding  by  the 
ople  of  the  state  of  New  York,  on  the  relation 
William  F.  McCabe  and  John  Duffy,  against 
larles  A.  Matthies  and  othera.  No  opinion. 
Qtion  granted. 

PEOPLE  ex  rel.  McKEEWN,  r.  GRBENB, 
>m'r.  (Supreme  Court,  Appellate  Division, 
int  Department.  April  22,  1904.)  Proceed- 
S  by  the  people  of  the  state  of  New  York, 


on  the  relation  of  Joseph  H.  ICcKeewn,  aminst 
Francis  V.  Greene,  as  commissioner.  H.  King- 
rose,  for  relator.  T.  Farler,  for  respondent. 
No  opinion.  Writ  dismissed  and  proceedings 
affirmed,  with  costs. 


PEOPLE  ex  rel.  MASONIC  HALL  ft  ASY- 
LUM FUND,  Appellant,  v.  WELLS  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
First  Department  March  26,  1904.)  Proceed- 
ing by  the  people  of  the  state  of  New  York, 
on  the  relation  of  Masonic  Hall  ft  Asylum 
Fund,  against  James  L.  Wells  and  others.  A. 
Crook,  for  appellant  O.  S.  Coleman,  for  re- 
spondents. No  opinion.  Ordw  affirmed,  witii 
$10  costs  and  disbursements. 

PEOPLE -ex  rel.  MASTEN,  Respondent  ▼. 
MAXWELL.  Appellant    (Supreme  Court,  Ap- 

fellate  Division.  Second  Department  April  22, 
9U4.>  Proceedmg  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  Minnie  R. 
Masten,  against  William  H.  MaxweU,  aa  city 
superintendent  of  schools  of  the  city  of  New 
York.  No  opinion.  Motion  granted,  and  rear- 
gument  ordered  for  Friday,  April  29,  1904. 

PEOPLE  ex  rel.  PETERSON  t.  GREENE, 
Com'r.  (Supreme  Court  Appellate  Division, 
First  Department  April  22,  1904.)  Proceed- 
ing by  the  people  of  the  state  of  New  York, 
on  the  relation  of  Robert  S.  Peterson,  against 
Francis  V.  Greene,  as  commissioner,  etc.  L.  J. 
Grant  for  relator.  T.  Connoly,  for  respondent. 
No  opinion.  Writ  dismissed,  and  proceedings 
affirmed,  with  costs. 

PEOPLE  ex  rel.  SINCLAIR  v.  SINCLAIR. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. April  15,  1904.)  Proceeding  by  the 
people  of  the  state  of  New  York  on  the  relation 
of  Ella  Sinclair,  against  Daniel  A.  Sinclair. 
No  opinion.    Motion  denied. 

PEOPLE  ex  rel.  VAN  ALLEN  et  al.  t.  VAN 
BRUNT  et  al.  PEOPLE  ex  rel.  BURNETT 
et.  al.  V.  SAME.  (Supreme  Court  Appellate 
Division,  Second  Department  April  29,  1904.) 
Proceedings  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  Mary  A.  Van  Allm 
and  another,  and  on  the  relation  of  David  H. 
Burnett  and  another,  against  Willis  D.  Van 
Brunt,  president  and  Henry  H.  Post  and  oth- 
ers, trustees,  etc.  No  opinion.  Motions  denied, 
on  condition  that  the  relators  print  and  prepare 
the  papers,  so  that  these  matters  may  be  argued 
at  the  next  term  of  this  court 

PERLMAN  V.  BERNSTEIN  et  aL  (Supreme 
Court  Appellate  Division,  First  Department. 
April  15,  1904.)  Action  by  David  Periman 
against  Moses  Bernstein  and  another.  No  opin- 
ion. Motion  granted,  as  stated  in  memorandum 
per  curiam. 


PBRSSE  T.  GRAU.  (Supreme  Court,  Appel- 
late Division,  First  Department.  Mar(4i  18, 
1004.)  Action  by  Thomas  H.  Persse  against 
Robert  Grau.  No  opinion.  Motion  granted,  so 
far  as  to  dismiss  appeal. 
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PETRI,  lUapondent  t.  BIRKETT.  Appel- 
lant. (Supreme  Court,  Appellate  DiTision, 
Fourth  Department.  March  IS,  1901.)  Action 
by  Albert  Petri  against  Clarence  T.  Birkett. 
No  opinion.    Jadgrment  affirmed,  with  oosta. 


PHBTTEPACB  t.  LANE.  (Supreme  Court, 
Appellate  Dirision,  Third  Department.  March 
15,  1901.)  Action  by  Julian  Phettepace  against 
Smith  Lane.  No  opinion.  Motion  granted, 
without  costa. 


PIETROFESA  t.  DELAWARE,  I/,  tt  W. 
R.  CO.  (Supreme  Court.  Appellate  Dirislon, 
First  Department.  March  2o,  1904.)  Action 
by  Kocco  Pietrofesa  against  the  Delaware, 
Lackawanna  &  Western  Railrodd  Company. 
No  opinion.    Motion  denied. 


PLEWES.  Respondent,  y.  PHILADELPHIA 
OASUALTT  CO.,  Appellant  (Supreme  Oonrt, 
Appellate  Division,  Fourth  Depaitmeut.  March 
29,  1904.)  Action  by  Stanley  £.  Plewea  against 
the  Philadelphia  Casualty  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  Held,  that  while  the  complaint 
contains  some  allegations  appropriate  only  in 
an  action  upon  contract  tor  seryices,  yet  It  con- 
tains all  the  allegations  necessary  to  constitute 
a  cause  of  action  for  damages  tor  breach  of  the 
contract.  The  cause  of  action  may  be  regarded 
by  this  court  as  one  for  damages,  and  the  other 
allegations  disregarded  as  surplusage.  The 
amount  of  the  recovery  under  the  evidence 
would  be  practically  the  same  in  either  form 
of  action.  The  distinction  between  the  two,  un- 
der the  facts  of  this  cose,  is  technical  rather 
than  real. 

McLennan,  p.  J.,  dissents,  upon  the  ground 
that  the  sole  cause  of  action  alleged  in  the  com- 
plaint is  for  seryices  rendered,  and  the  eyidence 
wholly  fails  to  establish  it.  but  only  tends  to 
prove  a  cause  of  action  for  damages  for  a  breach 
of  a  contract  of  employment,  and  therefore, 
under  the  authorities,  the  plnintitT  is  not  entitled 
to  reroyer.  Howard  y.  Daly,  til  N.  Y.  3G2,  19 
Am.  Rep.  28,5;  Weed  y.  Burt,  78  N.  Y.  191; 
Perry  y.  Dickerson,  85  N.  Y.  345,  39  Am.  Rep. 
663;  Dexter  t.  lyins,  133  N.  Y.  551,  30  N.  B. 
594. 


PLUM,  Respondent,  t.  METROPOLITAN 
ST.  RY.  CO.,  Appillant.    (Supreme  Court.  Ap- 

?ellate  Division,  Second  Department.  April  29, 
!.i04.)  Action  by  Marietta  I'lum  aRainst  the 
Mctropolitiin  Street  Railway  Company.  No 
opinion.  Motion  for  reargumont  denied,  with 
$10  costs.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  without  cost*. 

PRINCE  Appellant,  v.  ALTER,  Respondent. 
(Supreme  Court.  Appellate  Divisiou,  Second  De- 
partment. Marfh  18.  1904.)  Action  by  Delia 
L.  Prince  againsit  Harris  Alter.  Xo  opinion. 
Judgment  of  the  Mnnicipol  Court  affirmed,  with 
costs. 


In  re  PRUDENTIAL  INS.  CO.  OF  AMEE^ 
ICA.  (Supreme  Court.  Appellate  Division.  Seo 
ond  Department.  April  29,  1904.)  In  the  mat- 
ter of  the  application  of  the  Prudential  Insur- 
ance CJompanyof  America  for  a  writ  of  mands- 
mns  against  Hon.  William  J.  Gaynor,  one  of 
we  Justices  of  the  Supreme  Court,  to  compel 
him  to  settle   and  sign  a   case  on   appeal,  etc. 

PER  CURIAM.  This  application  must  be  de 
nied,  on  the  ground  that  the  case  on  appeal, 
alleged  to  have  been  presented  to  Mr.  Justice 
Uaynor  for  signature,  under  rule  35  of  the  gen- 
eral rules  of  practice,  did  not  set  out  the  ex- 
hibits or  the  substance  thereof.  An  appellaLt 
cannot  be  required  to  print  the  case  on  appeal 
as  corrected  and  settled  by  the  trial  judge  to 
entitle  him  to  have  it  signed  and  ordered  od 
file;  but,  if  it  Includes  any  exhibits,  the  sub- 
stance thereof  must  be  stated  in  the  case,  or  the 
exhibita  must  be  set  out  in  full,  if  the  trial 
judge  so  direct.  It  is  apparent  from  the  state- 
ment of  Mr.  Justice  Gaynor.  in  answer  to  the 
motion  arising  upon  the  order  to  show  cacse 
herein,  that  he  is  entirely  willing  to  sign  aa-! 
order  on  file  a  manuscript  or  typewritten  case 
prepared  in  accordance  with  his  corrections,  if 
it  contain  such  exhibits.  We  have  no  doubt 
that_  the  appellant,  u^on  complying  with  this 
requirement,  can  obtain  from  him  the  desired 
signature  and  order,  under  rule  35  of  the  gen- 
eral rules  of  practice. 

QUANCHI,  Appellant,  t.  AILINGER.  Re- 
spondent (Supreme  Court,  Appellate  Division, 
First  Department  March  25. 1904.)  Action  bT 
Lewis  Quanchi  against  Ueone  O.  Ailinger,  az 

S resident     V.    L.   Kellogg,   for   appellant     A 
^kler,  for   respondent     No  opinion.     Order 
affirmed,  with  $10  costs  and  dhboraementa. 

nSKJJ^J,  Rwpo^entT'  v.  BROOKLTX 
HEIGHTS  R.  CO.,  AppeUant  (Supreme 
Court,  Ajppellate  Division,  Second  Department. 
April  22,  1904.)  Action  by  Peter  Quinn  against 
the  Brooklyn  Heights  Railroad  Cominmy.  No 
opinioa    Motion  denied. 


QUINN,  AppeUant,  v.  NEW  YORK  BREAD 
OO.  et  al..  Respondents.  (Supreme  Oourt  Ap- 
pellate Division,  First  Dmartment  April  8, 
1904.)  Action  by  Cliarles  J.  Quinn  against  the 
New  York  Bread  Company  and  oSers.  C 
O'Connor,  for  appellant  J.  V.  Bouvier.  Jr..  for 
respondents.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

RAQUETTE  FALI^S  LAND  (X>..  Respond- 
ent V.  INTERNATIONAL  PAPER  CO..  Ap- 
pellant (Supreme  Court.  Appellate  Dr  isioo. 
Fourth  Department  April  5,  1904.)  Action  bv 
the  Raqnette  Falls  Land  Oxnpany  against  :h'e 
International  Paper  Company. 

PER  CURIAM.  Judgment  (84  N.  Y.  Snpp. 
836)  affirmed,  with  costs. 

WILLIAMS,  J.,  not  sitting. 

■  — 

RAY,  AppellanL  v.  BiAHONET,  Respondeot 
(Supreme  Oonrt,  Appellate  Division,  Second  De 
partment  April  29,  1904.)  Action  by  George 
W.  Ray  against  James  Mahoney.  No  opinion. 
Motion  denied,  with  $10  costs. 
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3I>ING   T.    AMERICAN    DISTRIBUT 
20.  et  al.    (Supreme  Court,  Appellate  TH- 


\     BOTHSCHILJ>,    Appellant,    t.    DREYFUS, 
I  Respondent._  (Supreme  Court,  Appellate  Divi- 


Second  Department.     March  18.  1904.) ,  sion,  First  Department.     April  22,  1904.)     Ac- 
Ralph  W.  Redding  against  the  Amer-  j  tion    by    Victor    H.    Rothschild   against    Isaac 


1    by      „    „ 

Oistributing  Company  and  others.  No 
>u.  Order  affirmed,  with  $10  coats  and  dis- 
nents. 


DMOND  T.  CITY  OF  NEW  YORK.  (So- 
r  Court,  Appellate  Division,  First  Demirt- 
2<f  arch  26,  1904.)  Action  by  Michael  Red- 
aeainst  the  city  of  New  York.  L.  Lb 
SJS,  for  plaintiff.  T.  Farley,  for  defendant. 
tijuon.    Judgment  affirmed,  without  costs. 


E>I>,   Bespondent,  ▼.  NEW  YORE  &  R. 

CO.,  Appellant.  (Supreme  Court,  Appel- 
tHvision,  Second  Department  April  29, 
)      Action  by  Thomas  M.  Reed  against  the 

Xork  &  Richmond  Gas  Company.  No 
on.     Motion  denied,  with  $10  costs. 

BINSON  et  aL,  Respondents,  v.  NEW 
K  ELEVATED  R.  CO.  et  al.,  Appellants. 
reme  Court,  Appellate  Division,  First  De- 
a«nt.  April  8,  1904.)  Action  by  Frederick 
obinson,  as  trustee,  and  others,  against  the 
York  Elevated  Railroad  Company  and  oth- 
C.  N.  Morgan,  for  appellants.  J.  A. 
ces,  for  respondents.  No  opinion,  Judg- 
.  affirmed,  with  costs. 

>MAX,  Appellant,  y.  TAYLOR,  Respond- 
(Supreme  Court,  Appellate  Division,  Sec- 
Department  April  29,  1904.)  Action  by 
>3  E>.  Roman  against  Edmund  K.  Taylor, 
opinion.  Motion  for  reargument  denied, 
SIC  costs. 


>NI>E,  Respondent,  v.  CRUIKSHANK,  Ap- 

int.  (Supreme  Court,  Appellate  Division, 
t  Department  March  25,  1904.)  Action  by 
ik  Ronde  against  Clarence  D.  Cruikshank. 
).  Cruikshank,  for  appellant  A.  Mayer,  for 
ondent  No  opinion.  Order  affirmed,  with 
costs  and  disbursements. 

OONEY,  Respondent,  v.  BODKIN  et  al., 
«I]aDts.  (Supreme  Court  Appellate  Divi- 
,  Second  Department  April  20.  1004.) 
ion  by  Margaret  Rooney  against  Martin  R. 
kin  and  others.  No  opinion.  Motion  grant- 
and  order  resettled. 

OSEJXFBLD,  Appellant,  v.  DAVIDSON, 
pondent  (Supreme  Court,  Appellate  Divi- 
1,  First  Department,  March  25,  1904.)  Ac- 
1  by  Amy  R.  Rosenfeld  against  Mary  M. 
ridsoD.  O.  Horwitz,  for  appellant  S.  B. 
ingston,  for  respondent 
ER  CURIAM.  Judgment  and  order  affirm- 
with  costs. 
ATTERSON  and  0'BRIE»J,  JJ.,  dissent 

OSS  T.  BAYER-GARDNBR-HIMES  CO. 
preme  (3ourt  Appellate  Division,  First  De- 
tment  April  15.  1904.)  Action  by  Charles 
Ross  against  the  Ba.ver-Gardner-Himes  Com- 
ly.  No  opinion.  Motion  denied,  with  $10 
ti. 


Dreyfus.  B.  Tuska,  for  appellant  J.  C.  Gug- 
genheimer,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 


In  re  RYER.  (Supreme  Court  Apellate 
Division,  First  Department  March  18,  1904.) 
In  the  matter  of  John  B.  Ryer.  No  opinion. 
Motion  denied. 


SAMPTBB  y.  EDELSVARD  et  al.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment March  18,  1904.)  Action  by  Arnold 
Sampter  against  Gustaf  A.  Edelsvard  and  oth- 
ers. No  opinion.  Judgment,  so  far  as  appeal- 
ed from,  affirmed,  with  costs. 

SAWTELL,  Appellant  v.  DE  MONDE,  Re- 
spondent (Supreme  Court  Appellate  Division, 
Second  Department  March  15,  1901.)  Action 
by  Enuna  P.  Sawtell  against  Agnes  E.  De 
Monde.  No  opinion.  Order  affirmed,  by  de- 
fault, with  $lO  costs  and  disbursements. 


SAXTON  V.  SEBRING  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  15,  1904.)  Action  by  Frank  J,  Saxton 
against  James  O.  Sebring  and  others. 

PER  CURIAM.  Motion  to  correct  printed 
case  on  appeal  granted,  with  $10  costs,  and  the 
printed  case  directed  to  be  corrected  according- 
ly, but  upon  condition  that  the  respondents 
stipulate  to  set  the  case  down  for  argument  not 
later  than  Monday  of  the  fourth  week  of  the 
present  term  of  this  court,  at  the  option  of  the 
appellant  In  the  event  of  the  failure  of  the 
respondents  to  give  such  stipulation,  the  motion 
is  granted,  without  costs. 

SCJHljCXrTBRER,  Respondent,  ▼.  BROOK- 
LYN &  N.  Y.  FERRY  CO.,  Appellant  (Su- 
preme Court.  Appellate  Division,  Second  De- 
partment March  15,  1904.)  Action  by  Louisa 
Schlotterer,  an  infant,  against  the  Brooklyn  Se 
New  York  Ferry  Company.  No  opinion.  Mo- 
tion denied. 


SCHNEIDER,  Respondent,  t.  HIGQ 
GROUND  DAIRY  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  second  Department 
April  15,  1904.)  Action  by  Philip  Schneider 
against  the  High  Ground  Dairy  Company.  No 
opinion.  Judgment  of  the  Municipal  C^urt  af- 
firmed, with  costs. 


SCHOMBURG  et  al..  ReqMudents,  t.  CO- 
HEN, Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  March  18,  1904.) 
Action  by  Frederick  H.  Schomburg  and  Henry 
E.  A.  Wolff,  copartners,  etc,  against  Max  Co- 
hen. No  opinion.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 

SCOTT,  Respondent,  v.  CONN,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment    April  8,  1904.)    Action  by  Walter 
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EL  J.  McOor- 


Scott  BgaliMt  Ohftriw  O.  Conn. 

mlck,  for  appellant     C.   D.  Ridgwiy.  for  w- 

spondent.    No  opinion.    Judgment  affirmea,  wltn 

costa. 

SEARI^  et  *1.  T.  OOBPOBATION  UQUI- 
DATIXG  CO.  (Supreme  Court,  AppellateDi- 
vision,  Fourth  Department.  Mardi  29,  1904.) 
Action  by  George  R.  Searle  and  other*  again^ 
the  Obrporation  Liquidating  Company.  No 
opinion.  Motion  for  reargument  denied,  with 
$10  coBta.  Motion  for  leave  to  appeal  to  the 
Ooart  of  Appeala  denied.  , 

SEBMANN,  Beapondent,  T.  CENTRAL 
BREWING  CO.,  Appellant  (Supreme  <3ourt. 
Appellate  Division,  Second  Department  April 
15,  1904.)  Action  by  Edward  Seemann  a^inat 
the  Central  Brewing  Companv.  No  opmioik 
Judgment  and  order  nnanimously  affirmed,  with 
«oets. 


SSriDBN,  Appellant  ▼.  EPSTEIN.  Respond- 
ent (Supreme  Court  Appellate  Division,  Sec- 
ond Etoartment  April  20.  1004.)  Action  by 
Frank  Seiden  against  Hyman  Epstein.  No  opin- 
ion. Order  affirmed,  on  argument,  with  110 
costs  and  diaburaementa. 

SELIGMAN  r.  BENJAMIN.  (Supreme 
Court  Appellate  Division,  First  Department 
April  15,  1004.)  Action  by  Washington  Sellg- 
man  against  Alfred  N.  Benjamin.  No  opinion. 
Appeal  diamiaaed,  with  |10  costs. 


SHAPER.  Respondent  t.  DATIS,  Appel- 
lant. (Supreme  CJourt,  Appellate  Division, 
Fourth  Department  March  29,  1904.)  Action 
by  John  H.  Shaper  against  Mary  E.  C.  Davis. 

PER  CURIAM.  Judgment  reversed,  and 
new  trial  ordered,  with  costa  to  the  appellant  to 
abide  event  upon  questions  of  law  and  of  fact, 
unless  the  plaintiff  stipulates  to  reduce  the  ver- 
dict by  deducting  therefrom  the  sum  of  $103  as 
of  the  date  of  the  rendition  thereof,  in  which 
event  the  judgment,  as  so  modified,  and  the  or- 
der, are  amrmed,  without  costs  of  this  appeal  to 
either  party.  Held,  that  the  evidence  does  not 
satisfactorily  establish  that  the  defendant  was 
suffering  from  the  disease  claimed  by  the  plain- 
tiffi  and  which  warranted  a  charge  of  two  dol- 
lars per  day  from  the  25th  day  of  January  to 
the  15th  day  of  July,  1902,  as  allowed  by  the 

SPRING  and  STOVER,  JJ.,  dissent 


No  opinion.    Judgment  of  the  Mimiciptl  ( 
affirmed,  by  default  with 


pellnte  Division,  First  Department.  March  18, 
190i.)  Action  by  William  Sheehan  against  Wil- 
liam Erbe.  No  opinion.  Motion  denied,  with 
$10  costs. 


SIBBERN,  Respondent  r.  REISNER,  Ap- 

gellant.     (Supreme  Court,   Appellate   Division, 
econd  Department.     April  22,  1904.)     Action 
by  Rudolph  T.  Sibbem  against  Harry  Reisner. 


SILER,  Respondoit  v.  BATH  ARE. 
Appellant  (Supreme  Court  Appellate  D.i  ■  i 
Fourth  Department  March  29,  1901)  Jl-J 
by  Charles  Siler  against  the  Bath  t  Hn 
mondaport   Railroad   Company. 

PER  CURIAM.  Order  granting  new  triil 
versed,  with  costs,  and  judgment  oirectid  a 
vor  of  the  defendant  upon  the  veidin.  S 
that  the  jury  having  found  the  pliiciii  < 
not  free  from  contributory  negligence,  if  ' 
not  entitled  to  recover,  even  althongk  (k 
fendant  was  guilty  of  negligence. 

SIMPSON  V.  citYWnhw  TOBK.  4 

preme  Court,  Appellate  Division,  First  !>: 
ment     Mardi  18,  1904.)     Acti<«  by  Fn&i 
P.  Simpson  against  the  city  of  New  Yoik. 
opinion.    Motion  granted,  with  f  10  ease 

SMITH,  Respondent  ▼•  HERTER,  in 
lant.  (Supreme  CJourt,  Appellate  I>ivisia3.  P. 
Department  March  &,  1904.)  Action  br  r 
ward  Smith  against  Bfati*  A.  Herter.  H. 
Wesselman,  for  appellant  P.  S.  M«oke=- 
respondent  No  opinion.  Order  affirms],  • 
$1()  costs  and  disbursements.  I 

SMITH,  Respondent  t.  HERTER,  l?m 
lant  (Supreme  Court  Appellate  Vni'.m 
First  Department  April  8.  1904.)  Actios  i 
Edward  Smith  against  Maria  A.  Herter.  6.U 
Kraus,  for  appellant  P.  S.  Menken,  fc:  |^ 
epondent  No  opinion.  Judgment  aCnrs 
with  costs. 


SMITH,  Respondent  r.  KING  et  aL  A? 
pellants.  (Supreme  Ck>nrt  Appel'ate  Di<'-'- 
Second  Department  April  15,  1904.)  A  - 
bjr  Nicholas  Smith,  by  his  gnardian  ad  'x-a 
(jatharine  Smith,  against  Jose  Bene  Km;  f3 
George  R.  King.  No  opinion.  Jndgmeit  ta 
order  unanimously  affirmed,  with  costs. 

SMITH.  Respondent  T.  LAZIER  GAS  13 
GINE  CO.,  Appellant  (Supreme  Court,  kf 
pellate  Division,  Fourth  Department  Jb'o 
29,  19040  Action  by  Henry  Smith  agaita  "< 
Lazier  Gas  Engine  Company.  Xo  p^.:  •' 
Judgment  and  order  affirmed,  with  o«ts.  •",■' 
opinion  of  NASH.  J.,  delivered  at  Spedil  Ts3 


SEIDEN8PINNER,  Respondent  v.  MFI 
ROPOLITAN  LIFE  INS  CO_"  Apwts 
(Supreme  Court  Appellate  Divkion.  Feed 
Department  March  22,  1904.)  Actica  by  Eo' 
lie  B.  Seidenspinner  against  the  MetropoUs^ 
Life  Insurance  Company.  No  opinion.  J"- 
ment  affirmed,  with  costs,  on  the  aiitbo'i?;^ 
same  case  in  this  court  TO  App.  Div.  4'i>  ' 
N.  y.  Supp.  1108. 


SOMBRS,  Respondent  ▼.  OT7DE.  ApprSa^ 
(Supreme  Court  Appellate  Division.  First  IV 
partment  April  22,  1904.)  Action  b^  J  R 
Somers  against  Osf-ar  J.  Gnde.  A.  S  GS!*^ 
for  appellant    J.  H.  Land,  (or  roipondest 


Digitized  by 


Google 


USUORANDUH  DBCUIONS. 


1149 


Et      CURIAM.     Jadgment   afBrmed,   with 
3;EtAHAM,  J.,  diraents. 


CJTHAMPTON  ELECTRIC  LIGHT  CO, 
lla-nt,  T.  VAN  BRUNT  et  al.,  Respond- 
( Supreme  Court,  Appellate  Division,  Sec- 
Department.  March  15,  1904.)  Action  by 
Southampton  Electric  Light  Company 
St  Willis  D.  Van  Brunt,  president,  and 
3,  trustees,  etc.  No  opinion.  Appeal  dis- 
■d,  with'  costs,  on  the  ground  that  the 
e<l   appeal  papers  are  insufficient. 

I^J^DLER  T.  GIBSON  et  al.  (two  cases). 
reme  Court,  Appellate  Division,  First  De- 
nent.  April  8,  1904.)  Actim  by  Annie 
tiler  against  Mary  E.  Gibson  and  another. 
ipinioD.  Motion  granted,  ao  far  as  to  dis- 
appeal,  with  f  10  costs. 

INDIiEIR  T.  GIBSON.  (Supreme  Court, 
^IIate  Division,  First  Department.  April 
1904.)  Action  by  Annie  Spindler  against 
r  E.  Gibson.  No  opinion.  Motion  denied, 
$10  coats. 


^ARNS  ▼.  SHEPARD  &  MORSB  CO. 
reme  Court,  Appellate  Division,  First  De- 
ment. March  18,  1904.)  Action  by  George 
>teams  against  the  Shepard  &  Morse  Com- 
r.      No  opinion.     Motion  denied,  with  |10 


TEARNS  ▼.  SHEPARD  ft  MORSB  LTTM- 
i  CO.  (Supreme  Court,  Appellate  Divi- 
,   First  Department     April  8,  19(M.)     Ac- 

by  George  A.  Steams  against  the  Shepard 
lorse  Lumber  Company.     No  cqpinion.     Mo- 

denled,  with  |10  costs. 

TRINACKER,  Respondent,  y.  HILLS 
r>S.  CO.,  Appellant.  (Supreme  Court,  A^ 
ate  Division,  Second  Department.  April 
I0O4.)  Action  by  Charles  Steinacker  against 
Hills  Broa.  Company.  No  opinion.  Mo- 
1  denied. 


TETNMAN.  Respondent,  r.  INTERUR- 
N  ST.  RY.  CO.,  Appellant  (Supreme  Court 
>ellate  Term.  March  24,  1904.)  Action  by 
atz  Steinman  against  the  Internrban  Street 
Iway  Company.  From  a  judgment  for  plain- 
defendant  appeals.  Reversed.  Henry  W. 
Idard  and  William  E.  Weaver,  for  appellant 
De  Young  (Frank  Herwig,  of  counsel),  for 
pondent 

<X)TT,  3.  A  former  judgment  in  favor  of 
intiff  was  reversed,  on  the  ground  that  upon 
intifFs  own  evidence  it  affirmatively  appear- 
that  he  had  been  guilto  of  contributory  neg- 
?nce.  84  N.  Y.  Snpp.  231.  The  evidence  up- 
tbe  present  trial  does  not  ditCer  in  any  es- 
itial  particular  from  that  on  the  former  trial. 
P  jnOTment  should  be  reversed,  and  a  new 
il  granted,  with  costs  to  appellant  to  abide 
!  event    All  coacur. 


STEVENS,  Appellant,  t.  MAROELLUS 
ELECTRIC  R.  CO.  et  al..  Respondents.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment April  5,  1804.)  Action  by  Lymas 
A.  Stevens  against  the  Marcellus  Electric  Rail- 
road Company  and  others.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

STRAUB,  Respondent,  v.  METROPOLI- 
TAN ST.  RY.  CO.,  Appellant  (Suprem* 
Court  Appellate  Division,  Second  Department 
April  29,  1904.)  Action  by  Joseph  Straub 
against  the  Metropolitan  Street  Railway  Com- 
pany. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  coats  to  abide  the 
event,  unless  within  20  days  plaintiff  stipulate 
to  reduce  recovery  of  damages  to  the  sum  of 
$750.  and  extra  allowance  proportionately,  in 
which  case  the  judnnent  and  order,  as  modified, 
are  unanimously  affirmed,  without  costs  of  this 
appeal  to  either  party. 

In  re  SUGABMAN.  (Supreme  Court.  Appel- 
late Division,  First  Department  March  18, 
1901.)  In  the  matter  of  Ascher  D.  Bugarman. 
No  opinion.    Motion  denied. 

In  re  SUMMIT  AVHL  (Supreme  Court,  Ap- 
pellate Division,  First  Department  Mardi  18, 
1904.)  In  the  matter  of  Summit  avenue.  No 
opinion.  Motion  granted.  Memorandum  per 
curiam. 


SUSB  T.  BIGLIN  et  al.  (Supreme  Onrt,  Ap- 
pellate Division,  First  Department  April  8, 
190i.)  Action  by  Leontine  Suae  against  Ber- 
nard Biglln.  No  opinion.  Motion  denied,  with 
110  costs. 


SUSE  T.  METROPOLITAN  ST.  R.  CO. 
(Supreme  Court  Appellate  Division,  First  De- 
partment March  18,  1904.)  Action  by  Leon- 
tine  Suae  against  the  Metropolitan  Street  Rail- 
road Company.  No  opinion.  Motion  denied,, 
with  $10  costs. 


SUSSMAN  et  al..  Appellants,  r.  OSFER.  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department.  April  29.  1901.)  Action 
by  Hyman  Sussmau  and  Alexander  Sussman 
against  Samuel  Osfer.  No  opinion.  Judgment 
of  the  Municipal  Court  affirmed,  with  costs. 


In  re  THOMAS.  (Supreme  Court  AppeUate 
Division,  Second  Department.  March  16,  1904^^ 
In  the  matter  of  the  application  of  James  M. 
Thomas  for  admission  to  the  bar.  No  opinion. 
Application  granted. 


THOMPSON,  Respondent,  t.  INTERNA- 
TIONAL FERRY  CO.,  Aopeilaut.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  22,  1904.)  Action  by  Helen  Tliompson 
against  the  International  Ferry  Company.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 


Digitized  by 


Google 


1150 


87  NEW  TOEK  SVPPLBHBMT 
and  Ul  New  Tork  Btata  Reportor 


TINDLE  et  al.,  Respondents,  t.  BIBKBTT, 
Apiielluut.  (Sapreme  Court,  Appellate  Division, 
Fourth  Department.  March  29,  1904.)  AcUou 
by  ihomas  Tindle  and  another  against  Clarence 
T.  Birkett.  No  opinion.  Judgment  affirmed, 
with  costs. 


TOMPKINS  T.  MORTON  TRUST  CO.  (So- 
prvme  Court,  Appellate  DiTision,  First  Depart- 
ment AiMil  15,  1901.)  Action  by  Hamilton  B. 
Tompkins  against  the  Morton  Trust  Company. 
No  opinion.    Motion  denied. 

In  r«  TOREK.  (Supreme  Court,  Appellate 
Division,  Second  Department.  April  29,  1901.) 
In  the  matter  of  the  application  of  Franz  J.  A. 
Turek  for  the  examination  of  Patrick  M.  Hanni- 
gao.  No  opinion.  Motion  denied,  with  910 
costa. 


TOWN  OP  PALATINE  «t  al.  t.  WATER 
SUPPLY  CO.  et  al.  (Supreme  Oonrt,  Appellate 
Division,  Third  Department  March  15,  1904.) 
Action  by  the  town  of  Palatine  and  others 
against  the  Water  Supply  Company  and  others. 
No  opinion.    Motion  granted. 

TRIGQS  T.  SUN  PRINTING  &  PUBLISH- 
ING CO.  (Supreme  Conrt,  Appellate  Division, 
First  Department  March  25,  1904.)  Action 
by  Oncar  Li,  Triggs  against  the  Sun  Printing  & 
Publishing  Company.  No  opinion.  MoUoa 
granted. 


VALENTINE,  Appellant  ▼.  LORENZO,  Re- 
spondent. (Supreme  Court,  Appellate  nivision. 
First  Department  April  8,  1!K>4.)  Action  by 
Elizabeth  H.  Valentine  against  Gregorio  Di 
Lorenzo.  B.  E.  Valentine,  for  appellant.  O. 
H.  Droege,  for  respondent.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

VAN  DB  CARR  SPICE  CO.,  Appellant  t. 
COOK  et  al.,  Respondenta.  (^preme  Court, 
Appellate  Division,  Fourth  Department  March 
22,  1904.)  Action  by  the  Van  De  Carr  Spice 
Company  against  Frederick  Cook  and  another. 
No  opinion.    Judgment  affirmed,  with  costs. 

VAN  KIRK.  Respondent,  t.  OENESEB  VAL- 
LEY BLUE  STONE  CO.,  Appellant.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
March  15,  1904.)  Action  by  Lather  EL  Van 
Kirk  against  the  Genesee  valley  Bine  Stone 
Company.  No  opinion.  Judgment  and  order  af- 
firmed, with  coats. 

VABIANO,  Respondent  t.  CITY  OF  NEW 
YORK,  Appellant.  (Supreme  Coart,  Appellate 
Division,  First  Department  April  22,  1904.) 
Action  by  Gaetano  Variano,  an  infant  against 
the  city  of  New  York.  T.  Farley,  for  appellant 
M.  Simmons,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

VBXT,  AfpeUant  t.  NEW  YORK  CENT.  Sc 
H.  B.  K.  00..  Respondent.  (Supreme  Court, 
Appellate  Division,  Jb  oorth  Department    March 


15,  1904.^  Action  by  Mary  Vent  \>r  guarffian. 
etc.,  against  the  New  York  Central  Sc  Hndan 
Kiver  Railroad  Company.  No  opinion.  Jod(- 
meut  and  order  affirmed,  with  costs. 

VINAL.  Appellant  v.  MASONIC  LIFE  IXS. 
CO.,  ResDondent  (Supreme  Court  Appellatt 
Division,  Fourth  Department  Mardi  1%  liMH-i 
Action  by  Elizabeth  A.  Vinal  against  the  Ma- 
sonic Life  Insurance  Company  of  Western  Ner 
York.  No  opinion.  Jadgment  affirmed,  witb 
coats. 


VOGBLGESANG,  Appellant,  t.  LEDWDf. 
Respondent.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department.  March  29,  19m.,. 
Action  by  Jacob  N'ogeleesang  against  Susamii 
Ledwin.  No  opinion.  Judgment  afflnned,  with 
costs. 


WARREN,  Respondent  v,  8TIKEMAN  a 
al..  Appellants.  (Supreme  Cbnrt  Appellate  Di- 
vision, Second  Department  April  15,  190-1. 
Action  by  Charlea  J.  Warren  against  Jame.> 
Stikeman  and  Harry  L.  Strattou.  No  opiniun. 
Judgment  of  the  Municipal  Court  affirmed,  witii 
costs. 

WARREN,  Respondent  t.  STIKEJMAN  et  al.. 
Am>ellantG.  (Sapreme  Court,  Appellate  Divi- 
sion, Second  Department  April  29,  1904.)  Ac- 
tion by  Charles  J.  Warren  against  James  H. 
Stikeman  and  another.  No  opinion.  Motion  fur 
reargnment  denied,  with  $10  costs. 

WATER&  Respondent  ▼.  SPEStCER.  Ap- 
pellant (Supreme  CViurt.  Appellate  Divisioii. 
First  Department  April  22,  1901.)  Action  br 
Martin  J.  Waters  against  Ralph  L.  Spencer 
W.  K.  Hall,  for  appellant  S.  Oallahan,  for 
respondent  No  opinion.  Order  affirmed,  with 
$1U  costs  and  diaborsements. 

WAYNE,  Appellant  ▼.  OALB,  RespoodeDt 
(Sapreme  Court,  Appellate  Division,  SecoD-i 
Department  March  18,  1904.)  Action  br 
Cynthia  Wayne  against  Mary  Gale.  No  opin- 
ion. Jadgment  of  the  Municipal  Coort  affinn- 
ed,  with  costs. 


In  re  WEBB.  (Supreme  Coort  Appelhte 
Division,  Second  Department.  Apnl  15,  ld<>4.i 
In  the  matter  of  uie  application  of  Arthur 
Leon  Webb  for  admission  to  the  bar.  No 
opinion.    Application  granted. 

WEILL,  Respondent  t.  WHISSEL  et  al.. 
Appellants.  (Sapreme  Cktort,  Appellate  Diri- 
sion.  Fourth  Detriment  Miirch  29.  1904.' 
Action  by  Henry  Weill  against  Michael  WMs- 
sel  and  another.  No  opinion.  Jadgment  af- 
firmed, with  costs. 


In  re  WEINBERGER.  (Supreme  Comt 
Appellate  Division,  First  Department  March 
25,  1904.)  In  the  matter  of  Joseph  S.  Wein- 
berger. No  opinion.  Order  to  show  came 
granted.    Memorandum  per  curiam. 
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"V^^HEELER  T.  NORTON.  (Sapreme  Court, 
.ppellate  Division,  First  Department.  April 
,  liiOi^  Action  bT  Fannie  S.  Wbeeler 
gainst  William  F.  Norton.  No  opinion.  Mo- 
ion  denied,  with  |10  costs. 


In  re  WHITBi  (Supreme  Court.  Appellate 
>ivision.  Second  Department.  March  18, 
904.)  In  the  matter  of  the  application  of  Jo- 
iah  J.  White,  guardian  of  the  person  of  Fred- 
ric  Hall  White,  for  the  payment  of  funds  by  the 
>jng  Island  Loan  &  Trust  Company  for  the 
upport  and  maintenance  of  said  Frederic  Hall 
Vbite.  etc.  No  opinion.  Order  affirmed,  on 
rgument,  with  |10  costs  and  disbursements. 


In  re  WHITE.  (Snpreme  Court.  Appellate 
division.  Second  Department.  March  18, 
.y04.)  In  the  matter  of  the  application  of  Jo- 
liah  J.  White,  euardian  of  the  person  of  Fred- 
Tic  Hall  White,  an  infant,  to  compel  an  ac- 
lounting  of  the  Long  Island  Loan  &  Trust 
^^oiupany,  guardian  of  the  property  of  said  in- 
'ant.  No  opinion.  Appeal  dismissed,  with  $10 
■osts  and  disbursements. 


WILLIAMS  ▼.  BACKUS.  (Supreme  Court, 
i-ppellate  Division,  First  Department.  April 
15,  1904.)  Action  by  Joseph  Williams  agamst 
Margaret  E.  Backus.  No  opinion.  Appeal  dis- 
nissed,  without  costs. 

WIX.LIAMS  ▼.  BACKUS  et  al.  (two  cases). 
^Supreme  Court,  Appellate  Division,  First  De- 
■artment.  April  15,  1904.)  Actions  by  Joseph 
(Villiams  against  Margaret  E.  Backus  and  oth- 
ers. No  opinion.  Appeals  dismissed,  without 
?osts. 


WIIiPON,  Respondent,  t.  METROPOL- 
ITAN ST.  RY.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  25,  1904.)  Action  by  Jacob  Wilpon 
igainst  the  Metropolitan  Street  Railway  Com- 
pany. B.  H.  Ames,  for  appellant.  J.  Bogert, 
for  respondent.  No  opinion.  Judgment  and  or- 
der affirmed,  with  costs. 


WINEHILL,  Respondent,  v.  CONSOLI- 
DATED GAS  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  22,  1904.)  Annette  E.  Winehill  against 
the  OonsoUdated  Gas  Company.  D.  McOlure, 
for  appellant.  D.  P.  Hays,  for  respondent. 
No  opinion.  Judgment  and  order  affirmed, 
with  costs. 


WITHERS  V.  CJITI  OF  NEW  YORK.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. April  15,  1904.)  '  Action  by  Fred- 
erick C.  Withers  against  the  city  of  New  York. 
No  opinion.    Motion  denied,  with  |10  costs. 


WITMARK  et  al.  v.  TAMS.  (Supreme 
Court,  Appellate  Division,  First  De^rtment. 
March  25,  1904.)  Action  by  Marcus  Witmark 
and  others  against  Arthur  W.  Tarns.  No  opin- 
ion. Motion  for  leave  to  go  to  Court  of  Ap- 
peals granted,  and  question  certified  as  stated 
In  memorandum  per  curiam. 

WOLPEiRS,  Respondent,  v.  NEW  YORK  & 
Q.  ELECTRIC  LIGHT  &  POWER  CO.,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  April  22,  1904.)  Action 
by  Conrad  Wolpers,  Jr.,  an  infant,  by  his 
guardian  ad  litem,  Conrad  Wolpers,  against 
the  New  York  &  Queens  Electric  Light  &  Pow- 
er Company.    No  opinion.    Motion  denied. 

W.  &  3.  SLOANE,  Respondents,  t.  PE^- 
BODY,  Appellant.  (Supreme  Oourt,  Appellate 
Division,  First  Department.  April  22,  1904.) 
Action  by  W.  &  J.  Sloane  agamst  Royall  O. 
Pea  body.  R.  P.  Chittenden,  for  appellant.  S. 
Bacon,  for  respondents.  No  opinion.  Order 
afiSrmed,  with  $10  costs  and  disbursements. 

In  re  YOUNG.  In  re  EVBRSON.  Su- 
preme Court.  Appellate  Division,  Fourth  De- 
partment. March  22,  1904.)  In  the  matter  of 
petition  of  Catharine  Young  for  letters  of  ad- 
ministration, etc..  of  John  Young,  deceased.  In 
the  matter  of  petition  of  Mina  x.  Everson  for 
letters,  etc.,  of  John  Young,  deceased.  No 
opinion.  Decree  of  Surrogates  Court  affirm- 
ed, with  costs. 


Bud  of  Cases  in  Vok  8T. 
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ABANDONMENT. 

Leased  premises,  8««  "Landlord  aod  Tcuant," 

S  3. 
Of  appeal,  see  "Appeal,"  1 4. 

ABATEMENT. 

Of  legacy,  sec  "WUls,"  f  6. 

ABATEMENT  AND   REVIVAL. 

Jndgraent  as  bar  to  another  action,  see  "JnHgr 
meut,"  f  4, 

Eight  of  action  by  or  against  personal  repre- 
sentntive.  see  ''Executors  and  Administra- 
tors." 8  8. 

t    1.    Death  af  »aH7  aad  varlval  ot  ao< 
tlon. 

Complaint  alleging  cause  of  action  for  breach 
of  promise  of  marriage  and  seduction  held  not 
to  survive  and  pass  to  personal  representative.— 
Larocqne  v.  Gonbeim  (Sup.)  625. 

8inoe  an  infant  cannot  maintain  an  action  for 
stduction,  the  right  of  action  does  not  sarvive 
her  death.— Larocque  v,  Combeim  (Sup.)  025. 

ABETTORS. 

Ciinalnal  responsibility,  see  "Oriminal  Law," 
S  L 

ABSENCE. 

Suspension  of  mnning  of  statute  ot  llraitadon, 
see  "Limitation  of  Actions,"  f  2. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  pablic  improve- 
ments, see  "Municipal  Corporations,"  i  4. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations,"  f  6. 

ACCEPTANCE. 

Of  goods  sold  in  general,  see  "Sales,"  i  2. 

ACCESSION. 

Annexation  ot  personal  to  real  property,  see 
"Fixtures." 


S7N.Y.S.— 78 
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ACCESSORIES. 

Criminal  responsibility,   see  "Qrlminal  Law," 

ACCIDENT. 

Accident  inanrauce,  see  "Insurance,"  (  6. 

ACCOMMODATION  PAPER. 

See  "Bills  and  Notes." 

ACCOMPLICES. 

Testimony,  see  "Criminal  Law,"  |  t. 

ACCORD  AND  SATISFACTION. 

See  "Novation";  "Payment";   "Release." 

A  judgment  ereditor'Aeld  bound  by  executed 
agreement  for  the  compromise  and  settlement 
of  the  judgment.— Meeker  v.  Bequa  (Sup.)  &5D. 

ACCOUNT. 

Accounting  between  partners,  see  "Partner- 
ship," » 1. 

Accounting  by  execntor  or  administrator,  see 
"Executors  and  Administrators,"  {  9. 

Accounting  by  trustee,  see  "Trusts,"  g  4. 

AccoQiitiug  b;  trustees  in  banliruptcy,  see 
"Bankruptcy,"  i  2. 

Accounting  in  partition  proceedings,  see  "Parti- 
tion," §1. 

Evidence  as  to  damages  in  action  for  aceoont- 
ing,  see  "Damages,"  g  4. 

Interest  ns  element  of  damages  in  action  for 
accounting,  see  "Damages."  {  1. 

Measure  of  damages  in  action  for  accounting, 
see  "Damages,"  J  3. 

Reference  of,  see  "Reference,"  {  1. 

Right  to  accounting  under  contract,  see  "Con- 
tracts," f  2. 

ACCRUAL 

Of  right  ot  action,  see  "Limitation  of  Actions," 
12. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  eTidenct, 
see  "Evidence,"  I  3. 
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Wrongful   death 


Abatement,  Me  "Abatement  and  Rcviral.** 
Accrual,  nee  "Liniitatiou  of  Actions  "  f  2. 
Bar  by  former  adjadication,  aee  "Judgment," 

f  4. 
Counterclaim,  see  "Set-Off  and  Counterclaim." 
Juriadirtlon  of  courts,  see  "Courts." 
Limitation  br  statutes,  see  "Limitation  of  Ac- 
tions." 
Pendency  of  action,  see  "Lis  Pendens." 

AcMon*  between  parUee  fa  partfouior  reUtttona. 

See  "Attorney  and  Client."  i  1;  "Master  and 
Servant,"  1}  1,  2,  8;  "Vendor  end  Purchas- 
er," 8  4. 

Bailor  and  bailee,  see  "Bailment." 

Co-tenants,  see  "Partition."  J  1. 

Partners,  see  "Partnersliip."  {  4. 

Pledaor  and  pledgee,  see  "Pledges." 

Actlont  by  or  agatntt  particular  otawer  of 
parties. 

See  "Cnrriere,"  {{  2,  3;  "Executors  nnd  Ad- 
ministrntors,"  (  8;  "Factors";  "Husband 
and  Wife,"  }  1;  "Infants,"  {  2;  "Master  and 
Servant,"  |  9;  "Partnership,"  i  2;  "Princi- 
pal and  Agent,"  i  2;  "Railroads,"  |  2;  "Ile- 
ceivers,"  8  8;   "Street  Railroads,"  {  1. 

Assignees,  see  "Assignments,"  |  3. 

Co-tenants,  see  "Tenancy  in  Common,"  f  2. 

Dissolved  corporation,  see  "Corporations,"  j  6. 

Foreign  corporations,  see  "Corporations,"  |  7. 

Foreign  insurance  companies,  see  "Insurance," 

i  1. 

Stockholders,  see  "Corporations,"  8  2. 

Trustees,  see  "Trusts,"^  §$  4,  f>. 

Trustees  in  bankruptcy,  see  "Bankruptcy,"  8  2. 

J*art<cttlar  cattee*  or  grounds  of  acHon. 

See  "Assault  and  Battery,"  8  1;  "Bills  and 
Notes,"  8  4;  "Death."  i  2;  "Fraud."  8  2; 
"Insurance,"  8  12;  "Libel  and  Slander,"  8  2; 
"Negligence,"  8  3;  "Nuisance,"  8  1;  "Tres- 
pass" ;  "Use  and  Occupation" ;  "Work  and 
Labor." 

Bail  bond,  see  "Bail,"  8  L 

Bond  of  bank  officer,  see  "Banks  and  Bank- 
ing," 8  1. 

Bond  of  liquor  dealer,  see  "Intoxicating  Liq- 
uors." 8  2. 

Brencli  of  contract,  see  "Contracts,"  8  8; 
"Sales,"  8  5. 

Breach  of  contract  to  make  bequest  or  devise, 
see  "Wills,"  §  1. 

Breach  of  covenant,  see  "Covenants,"  8  8. 

Breach  of  warranty,  see  "Sales,"  8  5- 

Conversion  by  factor,  see  "Factors." 

Discharge  from  employment,  see  "Master  and 
Servant,"  8  1. 

Personal  injuries,  see  "Carriers,"  8  3;  "Elec- 
tricity"; "Landlord  and  Tenant,"  8  4;  "Mas- 
ter and  Servant,"  5  8 ;   "Railroads,"  8  2. 

Price  of  goods,  see  "Sales,"  8  4. 

Price  of  land,  see  "Vendor  and  Purchaser,"  8  4. 

Recovery  of  pavment,  see  "Payment,"  8  3. 

Rent,  see  "Landlord  and  Tenant,"  8  6. 

Services,  see  "Master  and  Servant,  8  2 ;  "Work 
and  Labor." 

Wages,  see  "Master  and  Servant,"  8  2. 


igful   death  caused  by  operttko  of  nil- 
road,  see  "Railroads,"  8  2. 
Wrongful  death  caused  by  operation  of  (tmi 
railroad,  see  "Street  Railroads,"  8  t 

Pameuiar  forma  of  aOUrn. 

See  "Aaaumpsit.  Action  or*;  "Replevia";  "T* 
pass,"  8  1;   "TroTer  and  Conversioa.- 

ParUailarformt  qftpeekU  rtUtf. 

See  "Divorce":  "Injunction";  -Jnterpbtar*: 
"ParUtion,"  8  1;    "Specific  Perfomunce.' 

Accounting  by  trustee,  see  "Trusts,"  f  1 

Alimony,  see  "Divorce. '•  8  3. 

Ehiforoement  or  foreclosure  of  lien,  tee  'SI- 
chanics'  Liens,"  f  2. 

Establishment  and  enforcement  of  tnst  k 
"Trusts,"  8  5. 

Establishment  of  will,  aee  "Wills,"  8  3. 

Foreclosure  of  mortgage,  see  "Mortgaso."  1 1 

Setting  aside   award  of  insurance  appnisiA 
Br,  ..  .  --  ■■■- 


see  "Insurance,"  8  10. 
Setting  aside  will,  see  "Wills, 


83. 


Particular  proceedings  <n  oefloiM: 

See  "Costs";  "Damages";  "Depositira": 
"Dismissal  and  Nonsuit":  "EvideiK*":  "B 
ecution";  "Judgment":  ''Jury":  -Liatatt 
of  Actions":  "Motions'';  "Parties';  ■Rat- 
ing";  "Reference";   "Trial";  "VenBe." 

Bill  of  particulars,  see  "Pleadings"  8  S. 

Default,  see  "Judgment,"  |  1. 

Particular  remedies  te  or  incident  to  odiiiu  , 

See  "Arrest,"  81;  "AtUchment" ;  "BuL"  § :  i 
"Discovery";   "Injunction";  "Beceivas." 

Notice  of  pendency  of  action,  see  "Ui  Pc'l 
dens." 

iVoceedings  In  exercise  of  speeicd JurltSeom' 

Courts  of  limited  jurisdiction  in  geoenl  el 

"Courts,"  8  3. 
Criminal  prosecutions,  see  "Criminal  law. 
Suits  in  equity,  see  "Equity." 

ileoieto  Q^proceedingtL 
See  "Appeal";   "New  Trial";   "JudgmenL'll 

8   1.    JoladMT,     spUttlas.    aoasolUatifl 
and  seTeranee. 

The  consolidation  of  an  action  for  iiciM 
and  injunction  to  restrain  a  nnisan«t:;l 
subsequent  action  for  damafies  alone,  Uil  ijf 
fer  of  the  actions  to  the  Trial  Term,  kl- 
have  waived  the  equitable  relief  asked  fo:.^ 
to  render  the  consolidated  action  one  fif  ■■* 
ages.— Pritchard  ▼.  Edison  Electric  Illumii-^ 
Co.  (Sup.)  225. 

Action  under  Stock  Corporation  Lsr.  ^ 
1892.  p.  1833.  c,  688,  8  31,  relaUng  to  n;-1 
resentations  by  officers  in  sale  of  sroct  < 
common-law  action  for  same  daman,  if,'.':  < 
properly  joined.— Hutchinson  y,  xoun;  '^-1 
G7& 


See 


ACTION  ON  THE  CASL 

'U'respass,"  8  1. 
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see 


ADEQUATE  REMEDY  AT  UW. 

Effect  on  Jurisdiction  of  eqnlty.  we  "Equity," 

ADJOURNMENT. 

Of  court  pending  trial,  aee  "Trial,"  t  2. 

ADJUDICATION. 

Of  coarta  in  Keneral,  see  "Courts,"  t  2. 
Operation  and  effect  ot  former  adjudication, 
^'Judgment,"  U  4,  & 

ADJUSTMENT. 

Of   loss  within  inaoranoe  poller.  Me  "Insur- 
ance," i  10. 

ADMINISTRATION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  g  2. 
Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 
Of  trust  property,  see  "Trusts,"  t  8. 

ADMISSIONS. 

As  evidence,  see  "Bvidenoa,"  t  & 

ADVANCEMENTS. 

See  "Descent  and  Distribution,"  {  1. 

ADVERSE  POSSE§SION. 

See  "Limitation  of  Actions." 
By  holder  of  tax  title,  see  "Taxation,"  (  3. 
By  tenant,  see  "Landlord  and  Tenant,"  $  2. 
Of  easement,  see  "Easements,"  |  1. 

I  1.     Nstiire  and  reQnlsltes. 

Inclosure  of  lot  ou  three  sides  held  adverse 

etssession,  under  Code  Civ.  Proc.  IS  370,  372.— 
rown  V.  Doherty  (Sup.)  563. 

The  mere  fact  of  20  years'  possession  does  not 
defeat  the  assertion  of  the  paper  title,  but  to 
accomplish  such  result  the  possession  must  be 
inconsistent  with  the  rights  of  paper  title  hold- 
er.—MUler  V.  Warren  (Sup.)  1011, 

ADVERTISEMENT. 

Official  newspapers,  see  "Newspapers." 

AFFIDAVITS. 

See  "Depositions." 

In  particular  proceedings,  sea  "Arrest,"  (  1; 
"Attachment,"  i  2. 

AGENCY. 

See  "Principal  and  Agent" 


AGREEMENT. 

See  "Contracta." 


Criminal   responsibility,   aee 
i  !• 


AIDERS  AND  ABETTORS. 

"Criminal  liaw," 

ALIENS. 

i  1.    DissblUtlea. 

A  negro  bom  in  Africa  held  not  entitled  to 
recover  a  penaltv,  under  Civil  Rights  Law, 
Laws  1895,  c.  1042  (Laws  1895,  p.  W4),  in  the 
nbsence  of  proof  of  his  citizenship. — Fuller  v. 
McDermott  (Snp.)  53(5. 

ALIMONY. 

See  "Divorce."  I  & 

AMENDMENT. 

Of  partteuUtr  legal  pnoeedtngs. 
See  "Pleading,"  S  4 ;   "Trial,"  |  7. 
Pleading  after  appeal,  see  "Appeal,"  J  6. 
Pleading  in  action  on  contract,  see  "Contracts," 

le. 
AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Courts,"  {  4. 


ANARCHY. 

Charging  one  with  being  an  anarchist  as  slan- 
der, see  "Libel  and  Slander,"  i  L 


ANIMALS. 

Petition  of  person  who  had  seized  animals 
pasturing  on  lot  occupied  by  him,  under  Code 
Civ.  Proc.  {§  3084,  3085,  Aeld  insufficient- 
Burns  V.  Morrow  (Co.  Ct)  719. 

ANNULMENT. 

Of  will,  see  "Wilis,"  |  & 

ANSWER. 

In  pleading,  see  "Pleading,"  8  2. 

APARTMENT  HOUSES. 

Covenants  as  to  erection,  see  "Covenants,"  ^  2. 

APPEAL 

See  "New  Trial." 

Appellate  jurisdiction  of  particular  courts,  see 

Costs,  see  "Oasts,"  S  4. 

Review  of  criminal  prosecutions,  see  "Criminal 
Law,"  i  6. 
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Rwteto  fn-IKpsMcuIar  ototi  aettonCi 
For  diqwawwioB  of  tenant,  see  "Landlord  and 

Tenant,"  f  6. 
Foreclosare  auita,  see  "Mortgages,"  (  4. 

tUvliw  m  tptcW  prooeedtt»a$. 
Order  deuying  new  trial,  nee  "New  Trial,"  I  S- 
Probate  pfOMcdinga,  we  "Willa,"  i  *. 

i    1.    Deoialoaa  rmwtnnM*' 


An  order  den.Ting  a  motJOD  to  resettle  another 
order  is  not  appealable.— Oarofalo  ▼.  PriTidi 
(Sup.)  467. 

An  order  raoating  as  attachment  is  not  ap- 
pealable.^Feldman  t.  Siegel  (Sup.)  688. 

Written  stipulation  that  appeal  ■from  inter- 
locutory judgment  of  county  court  may  b*  treats 
ed  as  a  motion  for  new  trial  on  exceptions 
Md  to  give  the  Supreme  Court  jurisdiction,  not- 
withstanding Code  CIt.  Proe.  I  1340.— Russ  t. 
Maxwell  (Sup.)  1077. 

t  S.     Rlsht  Af  MTlew. 

A  Judgment  of  dismissal,  rendered  at  the 
request  or  by  the  consent  of  the  plaintiff,  is  not 
appealable.— Bacon  t.  Abbey  Press  ^Sup.)  185. 

An  appeal  from  an  order  Keld  dlsmisilbla.— 
Levy  V.  Fidelity  &  Deposit  Co.  (Sup.)  487. 

t  8>    PvasMitetlom    ssd    Teaearatlon    la 
lower  eovrt  of  cvoiuda  of  n'vlow. 

Fact  tliat  bill  of  particulars  had  not  been 
served  as  demanded  heJi  not  of  itself  ground 
for  reyersal.— Block  v.  Sherry  (Sup.)  160. 

Final  carrier,  not  having  objected  at  the  time 
to  competency  of  declarations  of  initial  carrier 
as  evidence  against  it,  teid  precluded  from  after- 
wards raising  objections. — ^Thyll  r.  New  York  & 
L.  B.  B.  Co.  (Sop.)  346. 

Permitting  the  jm7  to  find  for  plaintiff  for 
an  amount  not  justified  by  his  own  evidence 
held  error,  which  will  be  corrected,  even  iu  the 
absence  of  an  exception.- Spinner  v.  Klinger 
(Sup.)  453. 

I  4.    Dlsilss*!,    withdrwwml,    •»    alMut^ 
doamest. 

Trial  court  held  to  have  had  authority  to  make 
an  order  declaring  an  appeal  abandoned. — Levy 
V.  Fidelity  &  Deposit  Co.  (Sup.)  487. 

I  5.     Review. 

The  admission  of  evidence  as  to  the  condi- 
tion of  a  building  some  six  weeks  befoi-e  an 
accident  thereon  is  not  so  erroneous  as  to  re- 
quire a  reversal. — Nelson  v.  Young  (Sup.)  69. 

A  judgment  depending  on  the  credibility  of 
witnesses  will  not  be  diRturl)ed  on  appeal. — 
Litzky  T.  Horowita  (Snp.)  136. 

There  being  evidence  which,  if  believed,  war- 
ranted the  judgment,  it  will  be  presumed  on 
appeal  that  it  was  based  thereon.— Wendell  v. 
Walker  (Sup.)  142. 

The  court  held  not  justified  in  holding  com- 
plaint defective  for  nonjoinder  of  parties,  where 
there  was  no  showing  that  the  parties  not  join- 
ed were  alive  when  the  action  was  commenced. 
— Ullman  v.  Cameron  (Sup.)  148. 

On  an  appeal  from  a  judgment  on  a  directed 
verdict,  the  appellant  is  entitled  to  have  the 


beneit  Of  tlie  moat  favorable  ufsrsscw  M> 
cibla  from  the  evideoce.— New  lork  HfdncE; 
Press  Brick  Co.  t.  Cnim  (Sop.)  168. 

The  court  on  appeal  is  not  jnstiBed  id  itte- 
fering  with  the  findings  of  the  trial  court,  \>vti 
on  satisfactory  eridence.— Smidi  t.  KM 
(Sup.)  176. 

On  appeal  from  an  order  snstahiinf  «;»■ 
tions  to  a  referee's  report;  a  qnestion  !<  '• 
whether  there  was  a  dcoical  error  in  tbe  tt-fr. 
could  not  be  considered,  since  any  sndi  co- 
take  should  have  been  oorrected  in  tin  Iocs 
court.— New  York  Bank  Note  (^  v.  HtailM 
Bank  Note  Engraving  &  Printiiig  Gl  iSi;  < 
200. 

On  appeal  in  mortgage  f  ereclesnre,  tlw  er^'l- 
lant  held  entitled  to  a  determinatioii,  «i  ■it 
theory  of  the  trial,  to  the  effect  Hut  (i3t.'* 
to  pay  interest  had  been  excused,  thoofli  n<i 
failore  was  not  pleaded.— Scfaieck  t.  IXi3cbv> 
(Sup.)  206. 

Parties  consenting  to  the  trial  of  u  vxk 
as  a  suit  in  eauity  cannot,  on  appeal,  rue  it 
qnestion  that  the  action  was  triable  at  U«  o:L<. 
--J'ennie  Ciarkson  Home  for  CSiildru  t.  dKU- 
peake  &  O.  By.  Co.  (Sop.)  Ri&. 

Tbe  testimony  being  conflictinc,  the  Tfr>: 
will  not  be  disturbed  on  appear— Berluc  <. 
Interurban  St.  By.  Co.  (SupJ  453. 

In  an  action  fer  injuries,  ezehuioD  of » 
timony  impeaching  a  physician  who  testiSpi:-' 
plaintifl  held  prejudicial.— Brown  v.  Iitetc'j.: 
St.  Ry.  Co.  (Sup.)  481. 

In  an  action  against  ^reties  on  t  bail  t^i^ 
denial  of  sureties'  motion  for  a  otv  t::tl  : 
an  erroneous  ground  Aeltf  harmless.— Gin.'t 
V.  Prividi  (Spp.J  467. 

In  the  alisence  of  an  appeal  from  is  <'''''' 
denying  a  motion  to  vacate  an  order  af  f-" 
rest,  whether  the  affidavit  on  which  the  ire!: 
was  granted  was  sufllcient  could  not  be  tetx- 
ed  on  appeal  from  the  jadgmeut.- isl><i  '■ 
Smith  (Sup.)  479. 

A  judgment  of  dismissal  at  the  dosr  oi  ;^': 
tiff's  case  requires  the  court  on  appeal  ti>  e: 
the  most  favorable  inferences  in  fav«r  v'.  '> 
plaintiff.— Edwards  t.  Firemen's  las.  Co.  it) 
.507. 

The  admission  of  evidence  that  defeatot ' 
indemnified  against  a  recovery  in  the  arfi-' '' 
reversible  error.— Blnmberg  y.  tfarka  le-i 
514. 

On  appeal  the  appellate  court  may  tnJ> 
Into  the  opinion  of  the  trial  Judge,  to  ttcf-f; 
the  grounds  on  which  he  set  aside  the  Tfr;_ 
of  the  jury.— Fox  v.  MetropoliUn  St  Bj.  L 
(Sup.)  754.  I 

The  erroneous  admimion  of  evidence, I*  ^ 
ground  for  reversal,  where  the  only  poict « 
which  it  bears  is  abundantly  proven  V  "* 
petent  evidence.-^Bnckley  v.  Westdiestarl** 
ing  Co.  (Sup.)  763. 

Orders  denying  resettlement  of  another  ori< 
and  relaxation  of  costs  is  within  di9creti«i.' 
trial  court,  and  will  not  be  reversed.  »  ■" 
absence  of  controlling  seMoaa  afbedag  tlf  >'\ 
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terest*  of  Justtde.-^Ili  te  Lortrtt  Are.  (Sop.) 
708;  Tbeall  t.  Village  o{  Port  Chester,  Id. 

AUefrationa  In  anawer  to  Wkich  demutMt'  wta 
TOstained  cannot  be  considered  on  appedl  hs 
admissions,  especiallr  wheri  tiot  offered  in  evi- 
dence.— Intemational  Money  Box  Co.  t.  South- 
ern Trust  &  Deposit  Co.  (Sup.)  881. 

An  apt>ellata  (out  should  liot  raTarse  a  iadg- 
ment  and  order  a  new  trial  on  qaestioma  of 
faot,  nnlesa  there  ia  a  teasonable  probability 
that  the  result  would  be  changed  by  such  new 
trial.— Stemaman  t.  Metropolitan  Life  Ins.  Co. 
(Sup.)  BM. 

On  appeal  from  a  Judgment  entered  on  a  re- 
port of  a  referee,  incompetent  evidence  admit- 
ted by  the  referee,  but  subsequently  struck  out, 
ia  not  to  be  considered  in  disposing  of  tiie  ap- 
peal.—Hurley  T.  Mac«y  (Cap.)  924. 

t    9,    OeteratiaatloA  AnA   dlBpiMltloB   •< 


Fifty  dollnn  Aeld  adequate  terms  to  be  im- 
posed, on  amendmeiit  Of  evmplatnt  as  neoea* 
sitated  by  defendant'*  succeasfttl  appeal  to 
Court  of  Appeals.— Steinbach  y.  Prudential  Ina. 
Co.  (Sup.)  107. 

A  decision  on  appeal,  nnappealed  from,  held 
the  low  of  the  case  on  a  second  trial;  the  evi- 
dence, though  of  greater  length,  not  being  ma- 
terially diflerMit.— Hall  v.  State  (BapJ  888. 

The  jadgment  of  the  court  of  claims  held  txot 
to  be  modified  on  appeal,  by  increasing  its 
airard,  where  there  are  no  findings,  and  the  evi- 
dence may  be  materially  changed  on  a  new  trial. 
—Hall  T.  State  (Sup.)  M8. 

Ob  a  trial  of  a  caae  after  the  court  on  appeal 
has  decided  that  the  complaint  of  plaintiff 
states  a  cause  of  action,  it  is  only  necessary  to 
determine  whether  plalntiflTs  evidence  fairly  ea* 
tablishes  the  allegations  of  the  complaint.- Kel- 
logg T.  Bowerby  (Bap.)  112. 

WhMre,  on  appeal  from  Munidpal  Court,  tha 
CTidence  is  lost.  Judgment  will  be  reT'ersed. — 
Brody  ▼.  Katx  (Sup.)  452. 

Jnt^^ent  for  $2SiO,  where  plaintiff  Claimed 
only  S200,  properly  recoverable,  reduced. — Dun- 
don  T.  Interurban  St.  tly.  Ob.  (8op.)  4fi2. 

Jndgment  reversed  for  defects  in  record,— 
ITnited  States  Title  Ouarantee  &  Indemnity  Co. 
▼.  Royal  (Sup.)  457. 

Under  Municipal  Court ,  Act,  Laws  1901,  p. 
1560,  e.  680,  I  826,  held,  that  a  judgment  on 
notes  would  not  be  disturbed  on  appeal,  though 
the  verdict  was  not  in  compliance  with  sec- 
tion 23t*,  p.  1583;  its  provisions  iMing  waived.— 
Steinhart  r.  Enteen  (Sup.)  482. 

SurpltMage  In  Surrogate's  order,  made  on  r«- 
mittitur  from  Court  of  Appeals,  in  proceed- 
ings to  probate  a  will,  held  not  to  vitiate  order. 
Oods  OiT.  Pro*.  I  194.^In  re  Hopkins'  Wil) 
(Sup.)  793. 

tterersai  of  order  dtttyidg  motion  fat  refer- 
ence to  ascertain  defendant's  damages  by  ItK 
suaocB  of  injunction  held  an  adjudication  that 
defendant  was  entitled  to  damagee.-^Perlman 
r.  Bernstein  (Stip.)  862. 


Where,  after  dMtllAA  IJT  Appellate  Division, 
Court  of  AppeAIs  places  different  construction 
on  similar  instrument,  the  Appellate  Division,  on 
reargument,  must  overrule  its  former  decision. 
—Walsh  T.  Hanan  (Sup.)  830. 

APPLIANCES. 

Liability  of  employer  tor  defects,  see  "Master 
and  Servant,"  |  4. 

APPLICATION. 

Of  payment,  see  "Payment,"  |  2. 

APPOINTMENT. 

BMentnr  o»  administrator,  sm  "BKCcntors  and 
Adminlstratsrs,"  |  8. 

APPRAISAL 

of  loM  under  Insumnct  Miicy,  see  "Insur- 
ance," I  10. 

ARBITRATION  AND  AWARD. 

See  "Beferenee." 

ARCHITECTS. 

OerfiflMte  as  to  completkm  of  contract,  see 
"Contracts,"  |  S. 

ARGUMENT  OF  COUNSEL 

See  "Trial,"  |  4. 

ARREST. 

See  "BAU";  "Rescue." 

On  execution,  see  "Execution,"  S  2. 

I   1.    Ui  Mvn  meUamm. 

Affidavit  held  insufficient  to  anthorUe  an  ar- 
rest for  obtaining  goods  OS  a  false  statement 
as  to  financial  condition.— Price  ▼.  tiswj  (Sup.) 
740. 

ARREST  OF  JUDGMENT. 

In  criminal  prosecntlona,  see  "Criminal  Law," 
i  5k 

ASSAULT  AND  BATTERY. 

On  tenant  as  ericttOB,  see  "Landlord  and  Ten- 
ant," I  4. 

•   1.    OftvU  UftMUtr. 

In  an  action  for  an  assault  oonimltted  In  tak- 
ing possession  of  property,  evidence  held  not 
snffloient  to  raise  a  question  as  to  the  use 
of  excessive  force.— Mattice  t.  Scntt  (Sup.)  1000. 
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ASSESSMENT. 


Of  compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,"  {  2. 

Of  damages,  see  "Damagres,"  |  4. 

Of  expenses  of  public  improvements,  see  "Mu- 
nicipal Corporatious,"  {  4. 

Of  tax,  see  ''Taxation,"  f  2, 


ASSETS. 


Of  estate  of  decedent,  see 
ministrators,"  {  8. 


"Ezecaton  and  Ad- 


ASSIGNMENTS. 

Necessary  parties  in  action  by  assignee, 
"Parties,''^J  1. 


see 


Trantfen  of  parMcutor  apeetes  «/  property, 

righto,  or  instrument*. 
See  "Insurance,"  {S  4,  6;   "Mortgages."  t  8. 
Corporate  shares,  see  "Corporations,"  |  1. 

S    1.    Operstlom  and  elteot. 

Kork  (SupJ 


Priorities  between  equitable  assignments  de- 
termined.—Weeks  ▼.  City  of  New  X< 


I  S.    Rlclifs  and  llaUUtlM  of  parttea. 

A  contractor  held  not  linble  on  his  acceptance 
of  the  order  of  the  subcontractor,  who  aban- 
doned the  work,  so  that  no  last  payment  became 
due  to  him.— Miller  t.  Norcross  (Sup.)  56. 

An  assignee  of  a  contract  is  bound  by  the 
act  of  his  assignor  releasing  the  other  party 
to  the  contract  from  his  obl^ation  thereunder, 
where  the  latter  had  no  notice  of  the  assign- 
ment—Smith T.  Kissel  (Sup.)  176. 

I  3.     AetloiiB. 

A  complaint  held  to  stnte  a  cause  of  action  for 
work  and  labor.— Schilling  Co.  v.  Robert  H. 
Reid  &  Co.  (Sup.)  1115. 

A  complaint  *eW  demurrable,  as  not  showing 
existence  of  condition  precedent  to  payment. — 
Schilling  Co.  t.  Robert  H.  R^d  &  Co.  (Sup.) 
1115. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

Sea  "Bankruptcy." 

ASSOCIATIONS. 

See  "Clubs":  "Trade  Unions." 

ASSUMPSIT.  ACTION  OF. 

See  "Use  and  Occupation";    "Work  and  Jal- 
bor." 

In  an  action  to  recover  a  balance  remaining 

.unpaid  for  materials  furnished  and  labor  per- 
formed In  a  plumbing  job,  evidence  htHA  suffi- 
cient to  sustain  the  referee's  report  for  plain- 
tiffs.—Hurley  V.  Macey  (Sup.)  924. 


ASSUMPTION. 

Of  risk  by  employe,  see  "Master  and  S«Tut.' 
%  6. 

ATTACHMENT. 

See  "Execution." 

Effect  of  receiverEhip  on  attachment  lira.  »• 

"Receivers,"  f  2. 
Order  vacating,  whether  appealable,  see  'i^ 

peal,"  I  1. 

I    1.    Property  rabjeot  to  attaekaeat 

The  fund  of  a  life  insurance  companj-  de- 
posited in  a  bank  held  the  property  of  the  com- 
pany, subject  to  attachment. — National  Put 
Bank  v.  Clark  (Sup.)  185. 

I  S.    Proeecdlnca  to  proearo. 

A  creditor  held  justified  in  aasertini:  on  > 
formation  and  belief,  in  an  attachment  affi<l>^' 
under  Code  Civ.  Proc  {  636,  that  defeiwiiiit  Sai 
not  designated  a  person  on  whom  service  m:^ 
be  made  on  his  remaining  absent  from  the  sua 
for  more  than  aix  months. — Emnia  v.  rnteiof? 
(Sup.)  605. 

I   3.    QnasMns,  Taoatlng,  dlaaolatioa,  ar 
abaadoBiiioiit. 

An  attachment  in  an  action  against  i  forf  p 
corporation  should  not  be  vacated  on  m<.r..a 
of  a  domestic  corporation  of  the  same  niU'. 
but  not  a  party  to  the  action,  on  the  grcanJ 
that  property  of  the  latter  corporation  Ml 
been  attached.— Bacon  v.  Abbey  Press  iSw 
165. 

An  objection  to  attachment  warrants,  k: 
specified  in  defendant's  motion  to  vacate  oa  t« 
papers,  held  unavailable.— Ennis  v.  Cntencw 
(Sup.)  605. 

I  4.    IilabUitlea  on  bonda  or  vadertak' 
inini. 

The  vacation  of  an  attachment  having  befs 
improper,  held,  there  was  no  liability  on  tS' 
bond  given  to  obtain  the  attachment-aeK.- 
V.  Rockwood  (Sup.)  144. 

ATTORNEY  AND  CLIENT. 

Allowance  for  counsel  fees  on  discontinntnw 
of  injunction,  see  "Injunction,"  81. 

Argument  and  conduct  of  counsel  at  tml  a 
civil  actions,  see  "Trial,"  S  4. 

Attorney's  fees  in  divorce  proceedings,  »e«  !*• 
vorce,''  §  8.  ,        . 

Attorneys  in  fact,  see  "Principal  and  Agent  ^ 

Authority  of  attorney  to  represent  dissolT*. 
corporation,  see  "Corporations,"  i  6 

Competency  of  attorney  as  witness,  see 
nesses,"  j  1.  ,      - 

Payment  of  attorney's  fees  by  personal  repre- 
sentative, see  "Executors  and  Admiuistn- 
tors,"  f  4. 

{  1.    Dntlea  and  UablUtlos  of  attoncT 

to  client.  .^.^ 

In  an  action  by  a  client  against  the  at^J 

for  damages  because  of  the  negligent  investmeci 

of  ber  funds  by  defendant,  evidence  Wd  ins™; 

dent  to  support  a  finding  that  a  written  W» 

ment  for  the  loan,  purporting  to  be  execntM  w 
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)laintifif,  waa  forged  by  defendant— Seiferd  ▼. 
aeyer  (Sop.)  638. 

I  S.   -CompeaaatloB   and   Ilea   of   «ttor- 

Aji  attorney,  obtaicin^c  a  favorable  settle- 
ment  of  a  controversy  without  suit,  is  entitled 
to  recover  his  fees  therefor. — Stontenburgh  t. 
Fle«r  (Sup.)  604. 

Plaintiff  Aeid  entitled  to  recover  the  agreed 
compensation  for  obtaining  a  reduction  of  a 
olaim  RsaiuBt  defendant  —  Stoutenbnrgb  t. 
Fleer  (Sup.)  B04. 

AUDIT. 

Mandamns    to    compel    audit    of   claims,    see 
"Mandamus,"  {  1. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  i  2. 

AUTOMOBILES. 

Maintenance  of  automobile  station  as  nuisance, 
see  "Nuisance,"  |  2, 

AVOIDANCE. 

Pleading  matter  in  avoidance,  see  "Pleading." 
5  2. 

AWARD. 

Of  insurance  appraisers,  see  "Insurance^"  S  10. 

BAIL 

I   1.    Im  oItU  aotioiia. 

Under  Code  Civ.  Proc.  §  599,  a  mere  offer  by 
sureties  on  a  bail  bond  to  surrender  tbeir  prin- 
cipal after  the  time  for  answering  an  action 
on  the  bond  was  expired  held  no  defense.— 
Oarofalo  v.  Prividi  (Sup.)  467. 

That  insnfficient  acts  of  sureties  on  a  bail 
bond  in  attempting  to  surrender  their  principal 
were  performed  on  the  advice  of  their  attorney 
held  no  ground  for  a  new  trial,  after  judgment 
acainst  them  for  the  amount  of  the  bond. — 
Garofalo  v.  Prividi   (Sup.)  467. 

In  an.  action  against  the  sureties  on  a  bail 
bond,  a  return  of  not  found  by  the  sheriff  is 
conclnsive,  and  cannot  tie  questioned,  except 
as  expressly  authorized  by  statute. — Garofalo  v. 
Prividi  (Sup.)  467. 

In  an  action  on  a  bail  bond  for  the  sum  of 
^00,  a  judgment  against  the  sureties  for  a 
sum  in  excess  of  such  penalty  was  erroneous.— 
Garofalo  T.  Prividi  (Sup.)  467. 

BAILMENT. 

See  "Carriers,"  S  2;  "Innkeepers";  "Pledges." 

A  bailee  for  hire  of  a  horse  held  to  have  the 
burden  of  proof  that  Its  death  from  injury  re- 
ceived while  he  had  it  was  uot  the  result  of 
his  negligence.— Snell  v.  Comwell  (Sup.)  1. 


BANKRUPTCY. 

(    1.    PetlUoB,      adJvdleatioB,      wArrmat, 
and  onatody  of  property. 

In  an  action  by  a  trustee  in  bankruptcy  to 
recover  the  proceeds  of  an  execution  sale  on 
defendant's  judgment  obtained  against  bank- 
rupt less  than  four  months  before  the  filing  of 
the  petition  in  bankruptcy,  held,  that  adjudica- 
tion in  bankruptcy  was  concluave  that  bank- 
rupt was  insolvent  at  the  time  of  defendant's 
judgment.— DeGraff  v.  I<ang  (Sup.)  78. 

A  bankrupt  firm  cannot  convey  its  property 
after  the  filing  of  the  petition  in  bankruptcy. 
— Muschel  V.  Austem  (Sup.)  235. 

I  2.  Aaalanunent,  adinbiistratloa,  aad 
dlstribntlom  of  bankrupt's  estate. 
Trustee's  action  under  Bankr.  Act  July  1, 
1898,  c.  541,  i  GOb,  30  Stat  562  ^U.  S.  Comp. 
St.  1901,  p.  3445],  should  be  one  m  equity  for 
an  accounting.— Houghton  v,  Stiner  (Sup.)  10. 

A  receiver  in  bankruptcy  cannot  transfer  ti- 
tle to  any  of  the  bankrupt's  property  without 
order  of  the  court. — Muscnel  t.  Austem  (Sup.) 
235. 

Voluntary    bankruptcy    proceedings    on    the 

Sart  of  building  contractors,  prior  to  lien  being 
led  for  material  furnished  to  them,  do  not  af- 
fect the  right  of  materialmen  to  file  and  en- 
force their  lien.— Crane  Co.  t.  Smythe  (Sup.) 
917. 

A  transfer  of  certain  insurance  policies  to  a 
bank  after  a  loss  thereunder  had  been  adjusted 
held  not  to  constitute  a  fraudulent  preference, 
prohibited  by  Bankr.  Act  July  1,  1898,  c.  541,  | 
OO.  subd.  "a."  30  Stat.  562  [U.  S.  6omp.  St 
1901,  p.  3445].— Engel  v.  Union  Square  Bank 
(Sup.)  1070. 

In  order  to  establish  a  fraudulent  preference 
by  a  bankrupt,  it  must  be  shown  that  the  pre- 
ferred creditor  actually  received  as  a  result  of 
the  transfer  a  greater  percentage  on  his  debt 
out  of  that  payable  to  the  other  creditors.— 
Engel  V.  Union  Square  Bank  (Sup.)  1070. 

S   S.    Risbts,  remedies,  and  dlsoharse  of 
lianlKrnpt* 

Under  Code  Civ.  Proc.  {  12G8.  a  discharged 
bankrupt  lield  entitled  to  an  order  canceling  a 
judgment  against  him. — Husseyv.  Judson  (Stip.) 
499. 

Under  Bankr.  Act  July  1,1898,  8  17,  c.  641, 
30  Stat  550,  551  [U.  S.  Comp.  St  1901,  p. 
3428],  a  discharge  in  bankri^tcy  held  not  a  re- 
lease from  liability  for  fraud,  though  such  fraud 
was  not  perpetrated  while  acting  as  an  officer 
or  in  any  fiduciary  capacity.— A.  Q.  Hyde  & 
Sons  V.  Lesser  (Sup.)  878. 

Order  assignine  future  earnings  and  agree- 
ment to  collect  held  to  render  failure  to  pay 
over  a  misappropriation  or  defalcation  while 
acting  in  fiduciary  capacity,  within  Bankr.  Act 
July  1,  1898,  c.  541,  §  17,  subd.  4,  30  Stot.  551 
rU.  S.  Comp.  St.  1901,  p.  84281.— J.  L.  Molt 
Iron  Works  v.  Tourney  (Sup.)  1020. 

Uuder  Bankr.  Act  July  1,  1898,  c.  541,  H  1, 
7,  17,  58,  30  Stat  644.  548,  550,  661  [U.  S. 
Comp.  St  1901,  pp.  3418,  3424,  3428,  3444], 
and  Code  Civ.  Proc.  {  1268,  held,  that  a  motion 
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for  the  cancellattota  ti  k  Jo^glneiit  against  one 
discharged  in  banlcniptcj-  should  have  been  al- 
lowad.— Lent  V.  TarnBirorth  (Sap.)  1112. 


BANKS  AND  BANKING. 


•  L 


Attachment  at  deposits,  see  "Attachment,' 

Depoeita  in  trust,  see  "Tmsts,"  f  1. 

Joint   ownership   of   deposit,   see   "Joint  Ivw 

ancy." 
Payment  bj  check,  ace  "Payment,"  I  1. 

f  1.    BankHiC  covlpWMtlMM  Mtd  tMfcim- 
tton*. 

A  demurrer  to  a  complaint  in  an  action  by  the 
receiver  of  a  lianit  against  its  cashier  and  his 
bondsmen  held  not  trlvoioos.— Kanlcin  V.  Bosh 
f8up.)  5.30. 

f  2.    FiM*tioBa  *Md  aaaUnca. 

By  the  certification  of  a  checli  the  bank  losea 
power  to  withhold  payment  from  the  holder 
on  donand — Herrmann  Furniture  &  Plombera' 
Cabinet  Works  v.  Oerman  ISxch.  Bank  (Sup.) 
4(12. 

I  3.    SwrlBsa  baaka. 

Where  a  saTings  bank  depoNit  is  In  joiut 
names,  and  the  intent  appears  to  create  a  Joint 
tenancy,  the  Mrrlvor  takes  title  to  the  entire 
fund,  irrespective  of  whether  he  ever  had  any 
posseoHion  of  the  pass  book. — Parrelly  T.  Bmi- 
grant  Industrial  Sav.  Bank  (Sup.)  54. 

BAR. 

Of  action  by  former  adjudication,  see  "Jadg- 
meat,"  14. 

BASTARDS. 

i  1.     Zll«tttlai*ey  fa  ■*>•*■!. 

A  child  of  a  common-lHw  marriage  is,  nnder 
I41W8  1896,  p.  818,  c.  531,  entitled  to  a  dis- 
tributive share  of  his  mother's  eetate,  equally 
with  the  children  of  the  first  marriage.— In  re 
Schmidt  (Sur,)   428. 

BATTERY. 

See  "Assault  and  Battery." 


See  "Wilis." 


BEQUESTS. 


BETTING. 

See  "Gaming." 

BIAS. 

Of  witness,  see  "Witnesses,"  |  8. 

BILL  OF  PARTICULARS. 

See  "Pleading,"  i  5. 

Failure  to  serve  aa  ground  lor  reversal,  see 
"Appeal,"  i  8. 


T« 


BILLS  AND  NOTES. 

Opefi^tion  and  efeot  of  asary  lawa,  sec 

i  1.    ft«««laltos  mML  MliilM. 

Liiabllity  on  a  note  cannot  l>e  defeated oa '.i 
ground  that  the  services  constitating  the  ro 
sideration  therefor  were  rendered  Wttibotit  ii 
express  request  or  promise  to  pay  th<nf<r. 
wliere  It  appears  that  the  makar  rcoeiTcd  tin 
accepted  the  services,  which  were  fer  kis  bew 
fit.— Yarwood  v.  Trusts  A  Gnanutee  0).  (£•; 
947. 

Note  given  for  setrices  rendered  keU  tc  '-e 
supported  by  suillcient  consideratioii.— Tu> 
wood  V.  Trusts  &  Guarantee  Co.  (SnpO  M" 

I  S.     Ooastmotloa  Mid  *perail«a. 

Where  a  note  is  payable  in  the  dty  of  }(«* 
York,  it  was  govtmed  as  to  interest  hj  ti 
laws  of  New  York,  though  no  rate  was  fixcd- 
Simpsoll  T.  Hefter  (City  Ct.  K.  Y.)  243. 


Rlshis  mMi  UabUlUM  <m  ia4sn*- 


I   3. 

meat  •* 

Defenses,  available  as  l)etween  originil  (■^ 
ties  to  negotiate  instrttment,  hetd  not  anaiM 
as  aaaiust  l>ona  fide  holder  after  matsritf.  ni-  i 
der  Xegotinble  Instruments  Law.  Laws  l'$'T.  | 
p.  7S2,  c  612,  {  &7<~J«BniB«i  ▼.  Cariacd  iSc 
475. 

Holder  of  ■  check,  indorsed  to  Um  la  i's 
course,  and  without  actual  knowledge  of  i^  i 
defenses  thereto,  as  required  by  Negot'it- 
Instruments  Law,  Laws  1897,  p.  732,  c  611  i  I 
Uo,  held  eutitled  to  recover  the  amount  (J- 
for  the  check  from  the  drawer.-'Ooetting  f 
Day  (Sup.)  510. 

A  judgment  against  a  second  accommoditios 
indorser  held  not  to  estop  the  representative*  cf 
the  first  accommodation  indors«r.  in  a  nit  tr 
the  second,  to  claim  nonliability  by  rexsoo  •< 
the  diversion  of  the  note.— Com  t.  Levy  {SiSfJ 
7(58. 

i  4.     AetioaB. 

Iti  an  action  on  a  check,  facts  Md  to  esufelisfc 

Erima  facie  a  valid  indorsement. — Goetnuf  *' 
>ay  (Sup.)  510. 

A  defense  to  an  action  by  a  second  arcoico 
dation  indorser  against  the  first  that  the  ^^''■t 
had  been  diverted,  and  was  not  indorsed  to  ri" 
credit  to  a  maker  with  the  payee,  heU  act  i^r 
murrable  for  failure  to  allege  when  the  ttmi 
Indorser  acquired  knowledge  of  such  diverskm. 
--Com  V.  Levy  (Sup.)  768. 

Under  Code  Civ.  Proc.  S  522,  k  hypotb?(Vi' 
clause  preceding  a  defense  alleged  in  an  ans^n 
to  a  suit  on  a  note  held  surplusage,  and  not  k 
render  such  defense  ambjeot  to  demurrer.— Coti 
▼.  Levy  (Sup.)  76S. 

In  an  action  on  notes,  evidence  held  so^- 
dent  to  sustain  a  findidt  that  indorsemKtt 
were  not  genuine.— Doty  ▼.  Dellinger  tSoii 
1001. 

BODY  EXECUTION. 

Bee  "Execution,"  |  2. 
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BONA  FIDE  PURCHASERS. 

UI  of  ttduiig^  Mt  "BBh  and  NotM,"  I  S. 

BONOS. 

orate  bonds,  •••  "Corporationa,"  H  S,  6. 
tcipal  boada,  wt  "Manloipal  Oorporationa," 

iqoor  daalera,  see  "lotoxlcatiag  Llqaon," 

ition  ol  federal  bonds,  see  "Taxation,"  |  4. 
a  bonds,  see  "Towns,"  i  1. 

Bond*  in  legal  proceeding*. 
"Attachment,"  f  4;  "BaU";  "Injanetton," 
I ;  "Replevin."  f  2. 

BOROUGHS. 

nen  as  borough  officers,  see  "Cioronen." 

BREACH. 

'ondition,  see  "Insurance,"  H  B,  6. 
:ontract,  see  "Contracts,''  {  6;  "Sales,"  H 
2;   "Vendor  and  Purchaser  "  I  8. 
covenant,    see   "Covenants,"    |   2;    "Insur- 
ce."  i  6. 

rarrantr,  see  "Insurance,"  H  6,  6;'"8alaa," 
3,  S. 

REACH  OF  MARRIAGE  PROMISE 

temeot  of  cause  of  action  on  death  of  itarty, 
e  "Abatement  and  Rerival,"  |  1. 

BRIDGES. 

A«Biilatloa  and  nse  f  olr  traTeL 

ailway  company  kdd  not  guilty  of  negli- 
c«,  resulting  in  the  death  of  a  bor  from 
Icing  off  an  open  draw  in  a  bridge.— Desure 
«ew  York  Cent.  A  H.  R.  B.  Co.  (Sap.)  988. 


p.)  988. 


BROKERS. 


"Factors." 
trance  brokers, 


"Insurance,"  |  2. 


Dntles  and  llabiUtlaa  to  prlnolpaL 

uilure  of  stockbrokers'  client  to  reply  to  let- 
held  not  direction  to  sell  stock  on  certain 
,  so  as  to  charge  brokers  with  the  highest 
«  then  obtainable.— Liynch  r.  Slmmonds 
p.)  420. 

'■,    Oomyonaatlom  and  lion. 

eal  estate  brokers  held  entitled  to  recover 
services  in  preparing  for  auction,  although 
ler  himself  sold  property  on  day  before  auc- 
I.— Donald  V.  LaWBOn  (Sup.)  485. 

real  estate  broker  held  not  entitled  to  re> 
er  commiSBions,  where  the  evidence  tailed  to 


show  liiat  the  Ifldsced  the  pnrcbasw  to  boy  the 
property.— Scherer  v.  Colwell  (Sup.)  490. 

A  broker  lield  not  entitled  to  recover  commis- 
sions for  procuring  onstomen  for  tha  aale  of  real 
estate,  in  the  absence  of  proof  of  written  au- 
thority to  offer  the  propartjr  for  sale.— Borgio  v. 
Oaflge  (Sup.)  B3& 

An  indorsement  on  a  contract,  signed  by  the 
parties,  held  proof  that  there  was  no  previous 
binding  agreement  as  to  the  amount  due  plain- 
tiff on  the  contract.— Hart  v.  L.  D.  Oarrett  Co. 
{»«P')  S74. 

Under  defendants'  contract  to  t>&y  plaintiC  a 
share  of  any  profits  they  ahonld  realize  from  a 
sale,  as  soon  as  received,  held,  that  plaintiff 
could  not  recover  till  defendants*  receipt  there- 
of was  DO  longer  contingent.- Bart  ▼.  L.  D. 
Oarrett  Co.  (Sup.)  674. 

A  brokm,  employed  to  procure  a  loan,  does 
not  earn  his  commission  by  securing  a  person 
Who  offers  to  make  the  loan,  but  afterwards  re- 
fuses to  consummate  the  transaction.— Ashfleld 
V.  Case  (Sup.)  649. 

A  real  estate  broker,  havilig  found  a  person 
ready  and  willing  to  make  an  exchange  accord- 
ing to  the  terms  of  the  broker's  employment, 
earned  nla  commissions,  though  his  principal  re- 
fused to  complete  the  excEange.^Suyaam  v. 
Healy  (Sup.)  669. 

In  an  action  by  broker  to  recover  commis- 
sions for  selling  defendants'  real  estate,  evi- 
dence held  not  to  show  any  Ijabitity  on  the  part 
Of  defendants.— Sampson  v.  Ottihger  (Sup.)  796. 

A  broker  hM  entitled  to  commissions,  where 
he  produced  a  purchaser  ready,  willing,  etc., 
but  the  sale  was  not  consummated  by  reason 
of  a  defect  in  title.— Ousack  v.  Aikman  (Sup.) 
040. 

I  3.    Bicht^  powen.  Mid  UaMUtloa  m  to 
tnlvd  persons. 

A  broker,  in  good  faith  Belling  railway  bonds, 
transferred  on  a  forged  authority,  held  liable 
over  to  the  railway  company  on  Its  being  com- 
pelled to  replace  the  bonds.— Jennie  Clarksoa 
Home  for  Childrwi  v.  Chesapeake  &  O.  Ry.  (3o. 
(Sup.)  848. 

A  broker,  In  good  faith  selling  registered  bonds 
belonging  to  a  corporation,  transferred  under  ft 
forged  authority,  held  liable  to  the  corporation 
for  the  value  of  the  bonds.-^ennie .  Clarkson 
Home  for  Children  v.  Chesapeake  &  O.  Ry.  Oo. 
(Sup.)  348. 

BUILDING  REGULATIONS. 

Sea  "Health."  |  1. 

BUILDINGS. 

Injuries  to  servants  employed  on,  see  "Master 

and   Servant,"   i   4. 
Restrictions  in  deeds,  see  "Covenants,"  |  2. 

BURGLARY. 

Burglary  insnraaee,  see  "Insurance,"  f  9. 


Digitized  by 


Google 


1162 


87  NEW  TOBK  8UPPLBHBNT 

and  121  New  Tork  State  Reportar 


CANCELLATION  OF  INSTRUMENTS. 

Cancellation    of    judgment    against    diacharged 

bankrupt,  see  "Bankruptcy,    i  3. 
Cancellation  of  notice  oi  lis  pendens,  see  "Us 

Pendens." 
Rescission  of  contract,  see  "Contracts,"   |  4; 

"Vendor  and  Purchaser,"  {  2. 


CARRIERS. 


1 1. 


Ooatrol  and  repilatloii  mt  eo^iaiaa 
owrlers. 

Recovery  of  the  penal^  provided  by  Laws 
1800,  p.  1114,  c.  565,  {  104,  for  refusal  to  give 
a  transfer  "to  any  passenger  desiring  to  make 
a  continuous  trip,  may  be  had  by  one  riding 
for  the  purpose  of  recovering  penalties. — Mc- 
Lean T.  Interurban  St.  Ky.  Co.  (Sup.)  135. 

A  railroad  company,  adopting  the  plan  of 
sending  its  cars  over  a  switch  existing  solely 
for  the  purpose  of  delivering  freight  to  cars 
from  shippers  located  on  the  switch,  held  re- 
guired  to  serve  all  shippers  alike.— Kellogg  t. 
Sowerby  (Sup.)  412. 

The  right  of  owners  of  a  grain  elevator  to 
recover  money  paid  to  an  elevator  association 
held  not  to  prevent  the  owners  from  recovering 
damages  against  the  association  and  railroad 
companies,  because  of  the  companies  discrim- 
inating in  favor  of  the  association.— Kellogg  r. 
Sowerby  (Sup.)  412. 

Owners  of  a  grflin  elevator  held  entitled  to 
recover  damages  against  railroad  companies 
and  an  elevator  association,  becatise  of  the 
companies  discriminating  in  favor  of  the  aaso- 
ciation.— iCeliogg  v.  Sowerby  (Sup.)  412. 

{   2.    Cantag*  of  Kood*. 

Shipper  cannot  recover  increase  of  freight 
rates  voluntarily  paid,  though  carrier  failed  to 
give  notice  of  increase  required  by  Interstate 
Commerce  Act  Feb.  4,  1887,  c.  104,  |  6,  24  Stat. 
380  [U.  S.  Comp.  St.  1901,  p.  31571.— Strough 
v.  New  York  Cent.  &  H.  R.  R;  Co.  (Sup.)  30. 

In  an  action  by  a  shipper  to  recover  freight 
charges  from  a  carrier,  the  court  properly  refus- 
ed to  submit  to  jury  the  issue  of  reasonableness 
of  increased  rates.— Strough  v.  New  York  Cent. 
&  H.  R.  R.  Co.  (Sup.)  30. 

The  fact  that  one  has  large  quantity  of  goods 
for  transportation,  or  has  been  unable  to  ob- 
tain cars  before  increased  freight  rate  went  in- 
to effect,  held  not  to  relieve  him  from  such  in- 
crease.—Strough  V.  New  York  Cent.  &  H.  R. 
R.  Co.  (Sup.)  30. 

A  discrimination  excepting  a  shipper  from  a 
general  increase  of  freiEUt  tariff  is  againstpub- 
I'ic  policy.— Strough  v.  New  York  (3ent  &  H.  R. 
R.  Co.  (Sup.)  30. 

Carrier  owes  duty  to  use  reasonable  diligence 
to  furnish  sufficient  cars,  but  not  to  discrim- 
inate in  favor  of  any  shipper,  when  demands 
are  unusual.— Strough  v.  New  York  (3ent.  &  H. 
R.  R.  Co.  (Sup.)  30. 

Hay  not  being  perishable  merchandise,  a  car- 
rier is  not  called  upon  to  put  forth  unusual  ef- 
forts to  remove  the  Bam«,  when  delivered  to  it 


for  transportation.— Stroash  v.  New  T«it  Q 
&  H.  R.  R.  Oo.  (Sup.)  90. 

Whether  a  carrier  unreasonably  Be;)«li| 
provide  a  aufBcient  number  of  can  lo  kn 
plaintiff's  freight  was  a  gnestion  for  tW  | 
—Strough  V.  New  York  Ceat.  &  H.  R  E.r 
(Sop.)  30. 

In  an  action  against  connecting  canifn 
damage  to  goods,  evidence  held  saffic:eat:j; 
tify  a  finding  of  negligence  on  the  pan  ri 
final  carrier.— ThyU  v.  New  York  4  U  & 
Co.  (Sap.)  346. 

In  an  action  against  connectiag  carriff 
damage  to  goods,*  evidence,  with  compl^iLt. 
to  absolve  initial  carrier  from  liataliij.-n]l 
New  York  &  L.  B.  R.  Co.  (Snp.)  345.       ^ 

(Contract  of  carriage,  limitiiig  liaUlitT  ia  <4 
tain  cases,  held  not  to  relieve  carrier  tiox  h'i 
ity  for  negligence,  but  to  impose  on  DT>r  < 
goods  the  burden  of  proof. — Thyll  v.  Xe»  1  ^ 
&  L.  B.  R.  Co.  (Sup.)  345. 

Where  a  carrier,  thoagh  havme  the  si 
signee's  goods  in  its  possession  at  w  [»x|< 
delivery,  refuses  to  deliver  on  demand,  t  fl 
ders  itself  liable   for   any   dama^v  «l>i:i  a 

foods  might  thereafter  sustain.— Ttayll  t,  N« 
:ork  &  £.  B.  R.  Co.  (Sup.)  345. 

That  freight  was  destroyed  by  fi"  t**  ^ 
the  freight  house  of  a  railroad  compaot  d« 
not  of  itself  justify  an  inference  of  cecli^^j 
on  the  part  of  the  company. — Van  Akin  t.  in 
R.  Co.  (Snp.)  871. 

Elxemption  in  bill  of  lading  from 
loss  by  nre  held  to  prevent  recovery 
tion  in  treigbt  house  of  railroad.' 
V.  Erie  B.  Co.  (Sup.)  871. 

I  3.    CarriaKO  of  paaaencen. 

Street  car  passenger,  refusing  to  i*?  •>-'< 
held  to  have  no  cause  of  action  against '■^'i:: 
for  forcible  ejection. — Hoelljea  v.  IstiTS.- 
St  Ry.  Co.  (Sop.)  133. 

An  elevated  railroad  company  UU  HiV-  ^ 
injury  to  a  passenger  by  the  overauwci^*  v 
car.— Viemeister  v.  Brooklyn  Heights  B.  u 
(Sup.)  162. 

A  conductor,  who  has  no  notice  that  i  i". 
seuger  intends  to  leave  the  car,  caoDCt  f  /' 
be  charged  with  negligence  in  startinz  tl  - '- 
—Brown  v.  lutemrban  St  Ry.  Ca  (Sup.  *' 

A  street  car  conductor  held  bound  to  tak" 
tice  of  the  distance  between  the  car  and  ;J 
in  the  street,  and  the  size  of  a  paspenfw  <ii 
ing  on  the  car's  running  board.-— CanavuT.. 
terurbau  St.  Ry.  Co.  (Sup.)  481. 

A  street  railroad  company  heU  not  boci 
anticipate  that  a  passenger,  stanitinc  >.-  • 
running  board  of  an  open  car,  will  swin;  tt^ 
so  as  to  come  in  contact  with  a  piU>r  ^  : 
street.— Cauavan  v.  Interurban  St  Rj-  '• 
(Snp.)  491. 

Contributory  negligence  of  passenger  aii  ^ 
ligence  of  defendant  in  acnon  aninst  ^^ 
railroad  for  personal  injuries.  ktU.  uail-'J 
evidence,  to  be  questions  for  tlie  jurr-— )!'<' 
sou  V.  Metropolitan  St  Ry.  Co.  (Sap.)  XI 
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ictioD,  tat  action  by  vtreet  car  iMasenger 

sonal  injuries,  directing  verdict  for  plain- 
certain  {acts  were  found,  heJd  error. — 
nd    T.   MetropoUUn   St.   ttj.  Co.   (Sup.) 

>nce  in  an  action  for  injuries  to  paasen- 
gtiting  at  a  station  held  to  justify  a  ver- 
r  plautiff.— Barnes  ▼.  New  Xorlc  Cent  & 
R.  Go.  (Snp.)  608. 

1  action  against  a  street  railway  for  in- 
to a  passenger  from  the  sudden  starting 
car  while  he  was  alighting,  evidence  held 
nt  to  BQStain  a  verdict  for  defendant  on 
ae  as  to  whether  the  car  was  started  as 
1.  —  Fox  T.  MetropoIiUn  St  By.  Co. 
754. 

>r  doctrine  of  res  ipsa  loquitur,  street 
mpany  held  bound  to  explain  why  street 
ft  traclc,  injuring  plaintiff.— Klinger  v. 
I  Traction  Co.  (Sup.)  8W. 

tction  against  street  railway  company 
ing  car  and  another  street  railway  corn- 
on  whose  tracks  the  car  was  running 
over  for   injury   to   passenger,   evidence 

0  justify  verdict  against  both  defend- 
-Klinger  t.  United  Traction   Co.   (Sup.) 

>nnan,  using  switch  in  other  than  the 
manner,  held  bound,  in  the  exercise  of 
able  care,  to  proceed  slowly  and  keep 
r  under  control.— Klinger  T.  united  Trae- 
!o.   (Sup.)  864. 

et  car  company,  whose  car  collided  with 
)  another  road  in  which  plaintiff  was  a 
iger,  Ar/d  bound  to  use  toward  him  only 
able    and    ordinary    care.  —  Klinger    v. 

1  Traction  Co.  (Sup.)  864. 

treet  railway  company  is  bound  to  nse 
nnost  skill  in  operating  and  keeping  in 
its  trains  and  switches  to  save  a  pas- 
•  from  harm.— Klinger  v.  United  Traction 
Inp.)  864. 

maintenance  of  a  stepping  box,  instead 
novable  stools,  at  a  railroad  station,  to 
'.  passengers  to  board  and  alight  from 
,  over  which  plaintiff's  intestate  stumbled 
ill  Tinder  the  wheels  of  a  train,  while  law- 
it  the  station,  held  not  neg1i);ence  on  the 
»f  the  railroad  company.- Pitkin  v.  New 
□ent  &  H.  R.  R.  Co.  (Sup.)  906. 


CATTLL 


ioimala," 


CAUSA  MORTIS. 

Sifts,"  f  2. 

CAUSE  OF  ACTION. 

Action." 

CERTIFICATE 

chitect  as  to  completion  of  contract,  see 
itracts,"  I  5. 


CERTIFIED  CHECKS. 

See  "Banks  and  Banking,"  t  2. 

CERTIORARI. 

Review  of  dismissal  from  police  force,  see  "Mu- 
nicipal Corporations,"  {  1. 
Review  of  tax  assessment,  see  "Taxation,"  |  2. 


CHANCERY. 


See  "Efluity." 


CHANGE  OF  VENUE. 

Of  civil  action,  see  "Venue,"  |  1. 

CHARGE. 

To  jury  In  civil  actions,  see  "Trial,"  {  6. 
To  jury  in  criminal  prosecutions,  see  "Criminal 
Law,^'  14. 

CHARITIES. 

Taxation  of  charitable  corporation,  see  "Taxa- 
tion,"  S  1. 

(    1.    Oreatloa.  ezlatenee,  *ad  ▼sUdity. 

Qiaritable  bequest  /ie2<Z  void  for  indefiniteness 
as  to  legatee. — ±iowman  v.  Domestic  &  Foreign 
Missionary  So<i  of  Protestant  Blpiscopal  Church 
(Sup.)  621. 

CHATTEL  MORTGAGES. 

See  "Pledges." 

i   1.    Foreoloanre. 

An  agreement  held  not  to  authorize  a  first  mort- 
gagee to  recover  more  than  his  interest  iu  the 
property  sold  at  foreclosure  of  a  second  mort- 
gage.—Blumberg  V.  Marks  (Sup.)  512. 

In  an  action  against  an  auctioueer,  on  an 
agreement  giving  plaintiff,  by  virtue  of  his 
mortgage,  an  interest  in  the  proceeds  of  a  sale 
of  personalty  under  a  foreclosure  of  a  second 
mortgage,  the  defense  that  plaintiff's  mortgage 
was  not  recorded  held  not  available  to  defend- 
ant— ^Blumberg  v.  Marks  (Sup.)  514. 

In  an  action  on  an  agreement  giving  plaintiff 
the  right  to  the  proceeds  of  a  sale  under  a 
mortgage  foreclosure,  on  the  Issue  as  to  the 
amount  of  tiie  proceeds  realized  by  the  auc- 
tioneer on  the  sale,  evidence  held  to  show  that 
$391  was  realized,  and  not  a  sum  over  1712.40, 
as  claimed  by  plaintiff. — Blumberg  v.  Marks. 
(Sup.)  514. 

On  the  issue  as  to  the  amount  of  plaintiff's 
Interest  in  the  proceeds  of  a  sale  of  personalty 
by  virtue  of  his  mortgage  on  the  property  sold, 
evidence  held  to  fail  to  show  that  his  interest 
amounted  to  the  svim  claimed  by  him, — Blum- 
berg V.  Marks  (Sup.)  514. 


CHEA1. 


See  "Fraud." 
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COLOR  OF  TITLE. 


Sm   "Banks  and  Bankinc,"  (  3;   "BUla   ud 

Notes." 
Payment  by  dieck,  aae  "Pajnawit,''  f  1. 

CHILD. 

8m  "BMtenla":  "Infanta." 

CHOSE  IN  ACTION. 

Aaslgnment,  aee  "ABsignmenta." 

CITIES. 

8e«  "Mnnldpal  Corporationa.'^ 

CITIZENS. 

8«a  "Aliana." 

CLAIM  AND  DELIVERY. 

S«e  "Repleyto." 

CLAIMS. 

AeaiBSt  catata  of  decedent,  aee  "Bzecntora  and 

Idministratora,"  {  5. 
Mandamna  to  compel  audit  of  claim  againat 

town,  aaa  "Mandamaoi"  |  1. 

CLUBS. 

Under  dtib  by-laws,  held,  that  membership  of 
delinquent  did  not  terminate  ipso  factO)  and 
without  action  bT  club.— Weatchester  Golf  Olub 
€o.  T.  Pinkney  (Sup.)  153. 

Notice  to  delinquent  club  member  that  be 
would  be  dropped  held  to  justify  him  in  relyinx 
thereon,  and  to  exonerate  him  from  further 
dues.— Westchester  Golf  Club  Co.  t.  PinLney 
<Sup.)  108. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  aed  "Evidence"  |  6. 

COLLATERAL  INHERITANOE  TAXES. 

See  "TaxaUon,"  |  4. 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLECTION. 

Of  estate  of  decedent,  see  "Bzeoutors  Mid  Ad- 
ministratora,"  |  4. 

COLLEGES  AND  UNIVERSITIES. 

Taxation,  aee  "Tazatton."  <  1, 


To  sustain  adv«t»e 
Poaseaslon." 


"iiia 


COMBINATIONS. 

See  "Coiuplfacy";  "Moaopolie^,"  f  1. 

COMMERCE. 

Oarriam  of  gottdt  taA  panengen,  m  "C 
rlera/' 

COMMISSION. 

X«  take  testimony,  aee  "D^oaiiioiia.' 

COMMISSIONERS. 


by   muni 
tion*,"  I 

COMMISSION  MERCHANTS. 

See  "Faetors." 

COMMISSIONS. 

Of  agent,  see  "Prindpal  and  Agtot,"  1 1 
Of  broker,  aee  "Brokers,"  f  2. 
Of  executor  or  administrator,  aee  "Gncn 
add  Administrators,"  {  9. 

COMMON  CARRIERS. 

See  "Oarrlafg." 

COMMON  COUNTS. 

See  "Assumpsit,  Action  of." 

COMMON  LAW. 

Common-law  taarriages,  ate  "Marriage.* 
Common-law  nuisance,  see  "Nuisance,"  I  i 

COMPENSATION. 

For  property  taken  for  public  ose,  sk  'B 

nent  Domain,"  i  2. 
For  publication  of  notices  in  newsptpit.  i 

"Newspapers." 
For  aervices,  see  "Master  and  Serrant"  I  ■ 
Of  agent,  see  "Principal  and  Agent"  1 1- 
Of  attorney,  see  "Attorney  and  Client,' I  i 
Of  broker,  see  "Brokers."  {  2. 
Of  city  officer  or  employ^,  see  "Munidpil  Ci 

r rations,"  |  1. 
executor  or  administrator,  aee  "Eiscsi 
and  Administrators."  |  9. 
Of  AherlS  or  constable,  see  "Skerifii  sad  0 
stables,"  |  1.  ^ 
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COMPETENCY. 

witnesses  in  general,  see  "WitnesMs,"  i  1. 

COMPLAINT. 

ciTil  actions,  we  "Pleading." 


criminal   prosecution, 
nformation." 


see  "Indictment  and 


OMPROMISE  AND  SETTLEMENT. 

f    "Accord  and    Satisfaction";   "Payment"; 

Release." 

ect  of  offer  on  right  to  costs,  see  "Costs," 

1. 

claims  against  decedent's  estate,  see    ISsec- 
itora  and  Administrators,"  |  5. 

COMPUTATION. 

period  of  limiUtion,  se«  "Limitation  of  Ac- 
ions,"  I  2. 

CONCLUSION. 

:  witness,  see  "Evidence,"  f  9. 

•CONDEMNATION. 

iking  property  for  public  use,  see  "Eminent 
Domaiq.'' 

CONDITIONS. 

I  insurance  policies,  see  "Insurance,"  II  6,8. 
Q  dismissal  of  action,  see  "Dismissal  and  Non- 
suit." I  1. 

recpdent  to  action  (or  breach  of  contract,  see 
••Contracts,"  i  6.  ,     ^ 

reoedent  to  allowance  of  amendment  to  plead- 
ing, see  "Pleading,"  {  4. 

CONFESSION. 

'leading  by  way  of  confession  and  aroidance, 
see  •'Pleading,'^  12." 

CONFIDENTIAL  RELATIONS. 

Msclosure  of  communications,  see  "Witness- 
es," 8  1. 

CONFLICT  OF  LAWS. 

tee  "Usury,"  I  1. 

>>nstrQCtion  of  note,  see  "Bills  and  Motes,"  §  2. 

CONNECTING  CARRIERS. 

3ee  "Carriers."  |  2. 

CONSIDERATION, 

Of  bill  of  occbange  or  yromissory  note,  see 

"Bills  and  Notes  "  §  1. 
Of  contract,  see  "Contracts."  {  1. 


Of  deed,  see  "Deeds."  1 1. 
Of  novation,  see  "Novation." 

CONSIGNMENT. 

See  "r»ctor«." 

CONSOLIDATION. 

Of  actions,  see  "Action,"  |  1. 

CONSPIRACY, 

Arrest  of  Judgment,  see  "Criminal  Law,"  |  5. 

Combinations  to  monoi>olize  trade,  see  "Mo- 
nopolies," I  1. 

Demurrer  to  indictment,  see  "Indictment  and 
Information."  II.  ...» 

Former  jeopardy,  see  "Criminal  Law."  |  2. 

Necessity  of  objection  bo  indictment  for  purpose 
of  review,  see  "Criminal  Law,"  {  Q^ 

I   1.    Criminal  respomsllilllty. 

An  indictment  for  conspiracy  heU  not  de- 
fective, on  the  theory  that  It  showed  that  the 
conspiracy  had  been  merged  in  the  crime  of  ob- 
taining money  by  false  pretenses.— People  v. 
Weichers  (Sup.)  1887. 

CONSTITUTIONAL  LAW. 

Prtnltdomtnlatinato  partlmaar  tubJ«ot»> 
See  "Coroners";  "Jury,"  |  1 ;  "Municipal  Cor- 
porations," I  2. 


»    1 


ObllnitoB  vf  ««»traot».. 

Laws  N.  C.    "  ~ 


1899,  p.  X76,  c.  54,  i  62,  Md  not 

to  impair  the  obligation  of  contracts  by  chan- 
the  '    "  ' 


ig  ttae  person  on  whom  process  shall  be  serv' 
ed  In  acoons  against  foreign  insurance  compa- 


ginj 


nieg.— Johnston  v.  Mutual  Jleserve  Fund  Life 
Ins.  Co.  (Oty  Ct.  N.  Y.)  488. 

CONSTRUCTIVE  TRUSTS. 

See  "Truflto,"  {  1. 

CONTEMPT. 

Violation  of  injunction,  see  "Injunction,"  |  8. 

CONTRACTS. 

Agreements     within     statute     of     frauds,     see 

"Frauds,  SUtute  of," 
Assignment,  see  "Assignments." 
Impairing  obligation,  see  "Constitutional  Law, 

Liquidated    damages    or    penalties,   see    "Dam- 
ages," I  2. 

Novation,  see  "Novation." 

Operation  and  effect  of  usury  laws,  see  "Usu- 
ry," I  1. 

Opinion  evidence,  in  action  on,  see  "Evidence," 
i  6. 

Parol  or  ejtrinsic  evideqoe.  see  "Evidence,"  1 5. 

Specific    performance,    see    "Specific    Pe 
anoe." 


"Specific   Perforro- 
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Contraett  «if  particular  oUuau  af  parties. 
S«e  "CorporatioiM,"  {  3 ;  "Infante,"  |  1 :  "Mas- 
ter and  SiTvant   ;  "Municipal  Corporations," 
i   .3;    "Partnership,"    S    2;    "Principal    and 
Agent,"  i  2. 

Contracti  relating  to  parUcidar  nibjectt. 

See  "Patente,"  {  1 ;  "Waters  and  Water  Conrs- 
es."  (  1. 

Ground  for  mechanics'  liens,  see  "Mechanics' 
Liens,"  |  1. 

Limitation  of  liability  of  carrier,  see  "Oarriera," 
I  2. 

Making  bequest  or  devise,  see  "Wills,"  i  !• 

Pool  of  corporate  interests,  see  "Corporations," 
I  5. 

Purchase  of  city  bonds,  see  "Municipal  Corpo- 
rations," {  8. 

PartieiUar  oUuieB  of  expnm  oontrocte. 
See  "Bailment";   "Bills  and  Noted":   "Chattel 
Mortrages" ;   "Covenanto" ;  "Deeds" ;  "Insur- 
ance"';   "Joint   Adventures";    "Partnership"; 
"Sales." 
Agency,  see  "Principal  and  Agent" 
Employment,  see  "Master  and  Servant," 
Leases,  see    Landlord  and  Tenant." 
Sale  of  realty,  see  "Vendor  and  Purchaser." 

PartiBulair  elOMC*  of  implitd  amtract$. 
See  "Assumpsit,  Action  of" :  "Use  and  Occupa- 
tion"; "Work  and  Labor." 

Partieular  modes  of  dischargina  oontractt. 

See  "Accord  and  Satisfaction";  "Payment"; 
"Release." 

{   I.    Beavlsltes  sad  ralldity. 

An  agreement  held  supported  by  a  valnable 
consideration. — Smith  v.  Kissel  (Sup.)  176. 

Representations,  indudng  plaintiff  to  entor 
into  a  contract,  Md  of  fact,  and,  beiug  false, 
sufficient  to  avoid  the  contract.— Spier  v.  Hyde 
(Sup.)  285. 

Contract  for  payment  of  debt  of  another  Aeld 
founded  on  sufficient  consideration. — Flagg  ▼. 
Fisk  (Sup.)  630. 

A  person  stating  a  material  fact,  without 
hnowledge  whether  it  is  true  or  false,  held 
guilty  of  fraud,  though  he  had  no  actual  knowl- 
edge that  it  was  untrue. — Prahar  v.  Tousey 
(Sup.)  i«5. 

Proposition  and  acceptance  held  sufficient  to 
constitute  a  valid  agreement  without  the  ex- 
ecution of  a  formal  contmct.— Boysen  v.  Van 
Dorn  Iron  Works  (Sap.)  995. 

In  view  of  conduct  of  parties,  proposition 
and  acceptance  held  not  to  constitute  a  con- 
tract. In  the  absence  of  writing.— Boysen  v. 
Van  Dorn  Iron  Works  (Sup.)  995. 

I  2.     Constmotlon  and  operatlom. 

Plaintiff  held  not  entitled  to  an  accounting  for 
shares  of  stock  in  which  he  was  not  interested 
under  his  contract  with  defendants.— &>ier  t. 
Hyde  (Sup.)  285. 

Sufficient  privity  held  to  exist  between  cred- 
itor and  debtor  to  support  creditor's  action  on 
debtor's  contract  with  third  person  to  pay  In- 
debtedness.—Flagg  v.  Fisk  (Sup.)  530. 


Contract  held  not  ao  mueasonable  (s  a>  I 
nouenforceable. — Ceballos  v.  Mnnson  S.  S.  li 
(Sup.)  811. 

I  3.    Modlfleatioa  and  aaercer. 

A  party  to  a  written  contract,  daimiu  m 
fication  by  a  subsequent  oral  agreemoit  b.- 1 
burden  of  proof.— Manning  v.  Seaboard  Fiif 
Co.  (Sup.)  &2. 

A  subsequent  contract,  snperaediiig  t  ;il 
one,  determines  the  enforceable  rigbtt  o!  t 
parties  in  the  transaction  governed  by  tii«ei 
tracts.— Spier  v.  Hyde  (Sup.)  285. 


I  4.     Keselasloa  aad 

A  person  who  has  been  defrauded  mm 
duty  to  exercise  vigilance  in  discoveiini;  bs 
ni'd  taking  prompt  steps  to  rescind  tlie  c«Dt:i 
li'duced  thereby. — Slaybac^  v.  Raymond  Sq 
!)3l.  I 

f  S.     Pevf  onaamaa  or  b>«s«k.  i 

A  strike,  occasioning  delay  in  a  sabcocca 
or's  work,  held  not  "through  no  drfanli"  "!  b 
so  that  the  contractor  coold  finish  the  york  i 
the  subcontractor's  expense. — Miller  v.  Xonsi 
(Sup.)  56. 

Furnishing  of  architect's  certificate  o(  aa 
factory  completion  of  a  contract  held  a  crcm 
ance  with  tie  provisions  of  a  8ubcoiitrtjt.J 
quiring  the  architect's  approvaL— Gravss  0 
vntor  Co.  v.  John  H.  Parker  Co.  (Sup.)  154 

Subcontractor  held  not  entitled  to  ncanri 
extra  work  for  work  required  as  a  part  of  n 
contract  by  the  architect  and  contractor.  £.'3 
K'udered  necessary  by  imperfections  in  tb>  •'t 
of  the  contractor. — Graves  Elevator  Oa.  t.  Jm 
i  H.  Parker  Co.  (Sup.)  156. 

I     Where  defeudant  refused  to  fulfill  kis  ^ 
'  tract  to  advertise  in  plaintiff's  penodinl  ^ 
that  plaintiff  could  thereafter  recover  onjii'i 
ages.— Food  Trade  Pub.  Co.  v.  Hamist^a 
(Sup.)  421. 

I  6.     Aotioms  for  breaok. 

Building  cfmtractor  held  not  entitled  toy* 
payment  under  subcontract  on  the  gromc  ^ 
the  work  had  not  been  done  in  aocordaoct  <  i 
the  contract — Graves  -Elevator  Co.  v.  J<At  i 
Parker  Co.  (Sup.)  156. 

In  an  action  on  a  contract  for  labor  aou  n 
terial^.  amendment  of.  the  complaint  hdi  ^ 
erly  allowed  by  a  referee.— Gra>-es  Elevator  C 
v.  John  H.  Parker  Co.  (Sup.)  16a 

Allegation  of  existence  of  condition  main 
hrlil  unnecessary,  whore  promisor  had  r_ 
Repudiated  contract. — Flagg  v.  Fisk  (Sof-i  •" 

In  an  action  for  materials  furnished  and  !iA< 
performed  in  constructing  wells,  qnestioo.  »< 
defendant,  as  to  whether  he  had  used  watrr  ^j 
the  wells,  held  i>roperly  excluded  as  pietio's 
answered.— Dubois  v.  Williamson  (Sup.)  64i 

In  an  action  for  materials  furnished  and  lih 
performed    in    constructing    wells,    defn^i^ 
conclusions  held  inadmissible  to  disproTe  ^  e 
pression  of   satisfaction    therewith.— Dnbois 
Williamson  (Sup.)  645. 

In  action  for  materials  furnished  and  U^ 
performed  in  constructing  wells,  defendant'?  ■' 
timony  held  inadmissible  to  contradict  pUisu: 
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ridence  as  to  how  the  wells  worked. — Dabols  ▼. 
rilliamson  (Sup.)  &45. 

Erideoce  Md  insufflrient  to  sustain  finding 
hat  contract  was  to  continue  as  long  as  either 
artj-  should  carry  cattle  to  Cuba. — Ceballos 
.  Manson  S.  S.  Line  (Snp.)  811. 

In  an  action  on  a  contract  for  serricea,  erl- 
ience  AWd  to  make  a  prima  facie  case  for  plain- 
iff.— Norton  t.  Farley  (Sup.)  830. 

In  an  action  on  contract,  frand  is  an  afflrma- 
ive  defense,   and  must  be  proved. — Prahar  r. 

fousey    I  Sup.)    845. 

Defendant's  answer  AeM  Indefinit*  for  fail- 
ns  to  admit  or  deny  the  written  contract  as 
ileaded  by  plaintiff.— Borsok  ▼.  Blanner  (Sup.) 

>31. 

CONTRADICTION. 

}f  witness,  see  "Witnesses,"  |  3. 

CONTRIBUTORY  NEGLIGENCE 

See  "Negligence,"  f  8. 

Of  passenger,  see  "Carriers,"  |  8. 

Of  person  injured  by  electricity,  see  "Electric- 
ity." 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  §  1. 

Of  i)erson  killed  by  fall  from  bridge,  see  "Bridg- 
es," {  1. 

Of  person  killed  by  operation  of  railroad,  see 
"Railroads,"  (  2. 

CONVERSION. 

Of    partnership    property,    see    "Partnership," 

SI. 
Wronfcful  conversion  of  personal  property,  see 

"Trover  and  Conversion." 

CONVEYANCES. 

In  trust  see  "Trnsts,"  |  1. 

Conveyawxt  by  or  to  partteulor  classes  ctf 

parties. 
See  "Executors  and  Administrators,"  {  4;  "Mu- 
nicipal Corporations,"  {  2. 
Bankrupt,  see  "Bankruptcy,"  |  1. 

Conveyaneea  qf  particular  tpedea  of  property. 
See  "Easements,"  g  1. 

Water  rights,  see  "Waters  and  Water  Cours- 
es," i  1. 

PartieuUi/r  classes  of  conveyamees. 
See  "Assignments";    "Deeds";    "Mortgages." 

CORONERS. 

Under  Const.  1846,  art.  10,  §  1,  as  amended 
l)y  Const.  1894,  and  New  York  City  Charter, 
Uws  1897,  pp.  547,  655,  e.  STO,  H  1570,  1608, 
irhich  superseded  Consolidation  Act,  Laws  18S2, 
B.  429,  c.  410,  {  1760.  held,  that  coroners  elected 
In  the  city  and  county  of  New  York  are  now 


borough,   and   not   county,   offlcers.— People  t. 
Scholer  (Sup.)  1122. 

New  York  City  Charter,  liaws  1897.  p.  541, 
c.  378,  {  1543.  providing  for  the  removal  of 
clerks  in  departments  of  the  municipality,  has 
no  application  to  clerks  appointed  by  the  coro- 
ner, under  section.  1571,  p.  547,  but  applies  only 
to  those  in  departments  provided  for  in  sec- 
tions 96,  118,  pp.  30,  8S,  et  seq.— People  t. 
Scholer  (Sup.)  1122. 

CORPORATIONS. 

Arrangement  for  pool  and  sale  of  stock,  see 
"Joint  Adventures." 

Joinder  of  causes  under  statute  and  at  com- 
mon law  for  misrepresentation  of  officers,  see 
"Action,"  «  1. 

Motions  relating  to  pleadings  in  action  against 
corporate  officers,  see  "Pleading,"  {  6. 

Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  S  1. 

Vacation  of  attachment  against  foreign  corpo- 
ration because  of  attachment  of  property  of 
domestic  corporation  of  same  name,  see  At- 
tachment," t  3. 

FarMcutar  dUuses  of  oarporcMan*. 
See   "Clubs";    "Municipal   Corporations." 
Banks,  see  "Banks  and  Banking,"  {  1. 
Insurance  companies,  see  "Insurance." 

{    1.    Capital,  stook,  amd  dlvldenda. 

Rescission  of  sale,  made  on  false  representa- 
tions of  committee  of  directors,  authorized, 
tliough  the  majority  of  the  committee  did  not 
know  of  the  falsity  of  the  representations. — L. 
D.  Garrett  Oo.  ▼.  Olark  (Sup.)  579;  Same  v. 
Appleton,  Id. 

Purchaser  of  stock  of  corporation  from  com- 
mittee of  directors  on  false  representations  held 
entitled  to  recover  from  the  stockholder  to  whom 
money  realized  by  the  sale  had  been  paid. — L.  D. 
Garrett  Co.  v.  Clark  (Sup.)  570;  Same  v.  Ap- 
pleton, Id. 

I  2.     Memlters  and  stookliolder*. 

Stockholders  of  corporation  held  not  entitled 
to  maintain  action  for  accounting  in  the  inter- 
est of  the  corporation  against  promoters  for 
appropriation  of  stock,  predicated  on  the  con- 
tract with  promoters  of  which  plaintiffs  were 
not  signers. — HntchlnsoA  v.  Simpson  (Sup.)  369. 

Plaintiff  htld  entitled  to  injunction  restraining 
defendant  from  voting  stock  in  corporation 
pending  litigation  of  their  claims  thereto,— Har- 
per V.  Smith  (Sup.)  516. 

I  3.     Corporate  powers  and  UabUltles. 

A  railroad  company,  transferring  registered 
bonds  under  a  forged  authority,  held  liable  to 
the  holder  thereof  .—Jennie  Clarkson  Home  for 
Children  v.  Chesapeake  &  O.  By.   Co.  (Sup.) 

o4ot 

A  treasurer  of  a  corporation  held  not  author- 
ized to  change  the  registration  and  sell  certain 
of  its  bonds  without  special  authority.— Jennie 
Clarkson  Home  for  Children  ▼.  Chesapeake  & 
O.  By.  Co.  (Sup.)  S4& 
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A  corporation,  recofruizing  the  raliditr  of  a 
lease  executed  by  its  principal  officer  in  hia  own 
name  under  seal,  by  collectinK  the  rent  from 
the  tenant,  ratified  the  lease  made  by  it*  offlcer. 
— Anderson  v.  Connor  (Sup.)  449. 

A  corporation  ia  chargeable  with  the  acta  and 
admissions  of  its  president  as  a  general  acent. 
— Rapp  T.  Hutchiuson  Stair  Elevator  Co.  (Sup.) 

Personal  dealings  Iwtween  third  person  and 

agent  held  not  to  affect  principal's  liability  to 
such  third  person  for  funds  deposited  ■with  it 
for  investment  tbrougn  the  agent"Itine  v.  Long 
Island  Keal  Estate  Excb.  &  Inv.  Co.  (Sup.)  082. 

Facts  heU  inaafficient  to  show  that  iDvestor 
dealt  with  secretary  of  investment  company  per- 
sonally, and  not  in  his  official  capacity  as  seo- 
retary.— Iting  v.  Long  Island  Beal  Estate  Bxeli. 
&  Inv.  Oo.  (Sup.)  6S2. 

Investment  company  heli  eetopped  to  deny  re- 
ception of  money  given  to  its  secretary  and  gen- 
eral manager  for  Investment. — Ring  v.  Ijons  Is- 
land Beal  Estate  Exch.  &  Inv.  Co.  (Sup.)  682. 

Investmefit  company,  which  received  money 
ttcm  an  investor,  could  not  dischniKe  itself  of 
its  obligation  to  iuvcHt  or  return  tlie  same  by 
showing  that  investor  was  given  by  company's 
officer  a  forged  mortgajte.— King  t.  Long  Island 
Real  Estate  Exch.  &,  Inv.  Co.  (Sup.)  &Si. 

A  statement  by  secretary  of  investment  com- 
pany to  investor  held  an  assurance  that  the 
company  was  about  to  take  a  mortgage  on  cei^ 
.tain  premises,  and  instead  tranHforred  it  to 
plaintiff,  so  that  it  was  liable,  where  the  mort- 
gage turned  out  to  be  a  forgery.— Rina  y.  Long 
Island  Real  Estate  Exch.  &  Inv.  Co.  (Sup.)  682. 

Where  an  investment  company  received  mon- 
ey, it  ronld  not  contend,  as  against  the  investor, 
that  the  investment  contemplated  was  ultra 
vires.— Ring  v.  Long  Island  Real  Estate  Bxcli. 
&  Inv.  Co.  (Sup.)  682. 

Under  Stock  Corporation  Law,  Laws  1802, 
p.  1825,  c<  688,  f  2,  requiring  th«  giving  of  a 
mortgage  to  be  witb  the  consent  oil  the  stock- 
holders owning  two-thirds  of  the  stock,  stock 
abiiorhed  by  the  corporation  at  the  time  of  the 
granting  of  the  consent  is  not  indoded  in  mak- 
ing the  calculation.— Swan  ▼.  Stiles  (Sop.)  1080. 

The  receiver  of  an  insolvent  corporation  can- 
not regain  the  property  of  the  corporation  from 
a  purchaser  at  foreclosure  sale,  unless  he  re- 
stores to  the  purchaser  what  he  paid  for  the 
property,  where  the  purchase  was  for  value  and 
from  a  holder  in  good  faith.— Swan  r.  Stiles 
(Sup.)  1089. 

§   4.    Insolrenoy  amd  reoelTer*. 

Proof  of  execution  of  mortgage  i)y  insolvent 
corporation  with  intent  of  giving  a  preference 
held  insufficient,  in  action  by  receiver  to  re- 
quire purchaser  at  foreclosure  to  account  under 
Stock  Corporation  Law.  Laws  1882,  p.  18S8,  c. 
•588.  §  48.— Swan  v.  Stiles  (Sup.)  1089. 

I  5.    Relneprparittlaia    mi4    reorgaplsui* 
tioa. 

Evidence  Md  to  show  that  defendants,  on  en- 
tering into  a  new  contract  witb  plaintiiC,  super' 


seding  an  old  on^  did  not  fnllr  disdose  fi4 
—Spier  T.  Hyde  OSup.)  MB.  ^ 

Wbare  plaintiff  and  defendants  had  toM 
into  a  contract  for  pool  and  sale  of  aoA,  t.  s 
carried  out  by  defendants.  Md,  that  tht;  vig 
bound  to  disclose  material  facts  to  plabti!  i 
entering  into  a  new  contract  with  hin.  yJk 
Justing  liis  compensation. — Spier  t.  Hyde  <>;;i 
2SS. 

Contract  for  pool  of  interests  In  c!>rik.*-s| 
and  formation  it  new  company,  aad  pn^.^ 
for  basis  ofplaintiirB  coBipensation.  ooastniil 
—Spier  V.  Hyde  (Sap.)  285. 

Contract  between  holdera  of  bonds  of  'f4. 
Tent  railway  company  AWd  not  to  coatii:  w 
plied   agreement   that    plan    of   reorguinxl 

shonld  be  tiled  t>efore  sale  of  the  cja^i-:! 
property  nnder  a  mortgage  sectiring  xir  i- . !« 
— Induiitrial  A  General  Trust  v.  Tod  tSap,!  '^I 

Under  contract,  bondholder  A«(d  to  haii  ct- 
en  approval  to  plan  of  reorganisation  of 
pany    issuing    the    bonds,    by    failure  to 
draw  the  bonds.— Indostriai  &  Genenl  Tr. 
T.  Tod  (Sup.)  687. 

Bondholder  held  not  damaged  by  tiie  It.: 
of  contract,  if  any,  of  a  committee  in  vt 
ing  plan  of  reorganisation  of  insolvent  nC'^ 
company    before   foreclosure   sale   nnder  sr- 
gage  securing  the  Ixinds. — Indostriai  k  (i<i-rJ, 
Trust  V.  Tod  (Sup.)  687. 

Dissolution  Mid  f  orf  eltare  s(  tttai 
•Uso, 

Attorney,  who  showed  on  appeal  that  efr^n] 
tion  appellant,  which  he  represented,  wi*  •  * 
solved,  AeW  to  be  witboqt  authority  to  l*:^-' 
sent  corporntiog.— Austen  ▼.  Oolombia  Li:^ 
cants  Co.  (Sup.)  407. 

Municipal  Court  Act,  Laws  1902,  9. 15>  f. 
580.  S  311,  providing  that  appellant's  «!:<«•.'• 
authority  cannot  be  questioned  in  eertsia  •■a-'- 
held  inapplicable  to  a  case  where  attonej  ^:.'<  i 
that  he  represents  defunct  corporation.— Ab?!- 3 
T,  Columbia  Lnbricants  Oo.  (S«p.)  49T. 

Attack  of  default  judgment  against  defm^ 
corporation  must  be  by  one  having  iiiten«i  a 
matter,  and  cannot  be  by  corporaaon.— AsKtU 
T.  Columbia  Lubricants  Co.  (Sopu)  4Sn. 

I  7.   Fovoic*  •ovMvvtIeaw. 

Under  Code  Civ.  Proc.  i  1780,  eoartsVK'ti 
have  no  jurisdiction  over  action  by  noare^iiic:' 
against  foreign  corporation  for  injoiia  : 
against  voting  certain  8tock.-,^Haner  v.  ^ei. 
(Sup.)  516. 

Foreign  corporation  Md  not  doing  basHc^ 
in  state,  within  Laws  1882,  p.  1805,  c.  liST,  is 
amended  by  Laws  1001,  p.  132a  c.  o3S.  :-^ 
scribing  the  conditions  oa  which  foreigo  i'<> 
poratiops  may  do  business  in  the  state.— Peat 
Collieries  Co.  t.  McKeever  (Snp.)  869. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Tksatlon,'*  f  - 

CORROBORATION. 

Of  accwnplices,  see  "Criminal  Iav,"  I  3L 
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COSTS. 

PaTment  of,  •■  condition  to  «mendmeDt  of 
pleading,  see  "Pleading,"  {  4. 

Review  of  discretionary  order  denying  resettle- 
ment, see  "Appeal,"  f  5. 

In  acMotu  by  or  againtt  portioulor  eUum  of 

partie*. 
See  "Szecntors  and  Administrators,"  |  8. 
In  porMeuior  «MNoRf  or}>reoM(ttng«. 
See  "Dismissal  and  Konsnit,"  {  1. 
Aoeounting    by    personal    representatives,    see 

"Kxecutors  and  Administrntors,"  f  9. 
Higliway  proceedings,  see  "Highways,"  {  1. 
Ou  insnrance  policy,  see  "Insurance,"  §  12. 

I    1.    Wattrre,    ppotmda.    And    oxtetit    of 
rlsht  In  senernl. 

IMsmlssaT  of  complaint  in  injnnctiOD  snit  with 
costs,  held  error.— Odell  t.  Bretney  (Sup.)  655. 

Judgment  obtained  by  plaintiff  held  more  fa- 
TorabTe  than  an  offer  of  judgment  made  by  de- 
fendant, so  that  plaintiff  was  entitled  to  costs. 
—Smith  T.  Sheldon  (Sup.)  1099. 

Id  determining  the  effect  on  liability  for  costs 
of  an  offer  to  compromise,  the  condition  of  the 
pleadings  at  the  time  the  offer  Is  served  must 
be  considered.— Smith  v.  Sheldon  (Sup.)  1099. 

I  B.     Amotini,  Mte,  mi4  ItMn*. 

An  order  gronting  an  extra  allowance  can 
only  be  made  where  the  case  is  obviously  with- 
in the  definition  "difficult  and  estraordlnary," 
under  a  rigid  construction  of  the  phrase. — Swan 
v.  Stiles  (Snp.)  1089. 

i  3.     Tamtlon. 

Under  Code  Civ.  Proc.  i  3266,  presence  of 
party  giving  notice  held  not  essential  to  pro- 
ceedings for  retaxation  of  costs.- Talcott  v. 
Jonasson  (Sup.)  521. 

Under  Oode  Oiv.  Proc.  S  3264,  nnsnccessfnl 
party  held  not  entitled  to  second  notice  of  re- 
taxotion  of  costs,  because  of  failure  of  party 
giving  notice  to  appear  the  first  time;  the  prop- 
er remedy  being  a  motion  for  a  new  taxation, 
under  section  3265.— Talcott  v.  Jonasson  (Sup.) 
521. 

I   4.     On   sypenl   o*   mrror,   and   on   new 
trial  or  motion  theraf  or. 

Where  an  appeal  is  dismissed  ou  a  prelim- 
inary motion  before  submission  on  the  merits, 
respondent  is  not  entitled  to  tax  a  fee  for 
argument — In  re  George  Wray  Drug  Co.  (Snp.) 
676. 

{   6.     PavnMnt  and  remedies  for  oollee- 


frnftam 
tlon. 


Under  Code  Civ.  Proc.  i  779,  nonpayment 
of  interlocutory  costs  does  not  operate  as  a 
stay,  unless  copy  of  order  is  served  on  party 
obligated  to  pay  same;  and,  when  not  so  serv- 
ed, he  can  place  canse  on  calendar  and  It  can- 
not be  stricken.— Sire  v.  Shubert  (Snp.)  8B1. 

CO-TENANCY. 

See  "Joint  Tenancy";  "Taiancy  in  Common." 
87  N.T.8.— 74 


COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 

COUNTIES. 

Appeal  from  interloontoiy  judgment  of  county 

court,  see  "Appeal,"  $  1. 
Coroner  as  county  officer,  see  "Coroners." 

COURTS. 

Jad|:ea,  see  "Judgea." 

Review  of  decisions,  see  "Appeal." 

Right  to  trial  by  jury,  see  "Jury,"  1 1. 

Juritdiction  of  particular  action*,  proceeding*, 

or  tnh/ecU. 
Against  foreign  corporation,  see  "Corporations," 

.*  T- 

Against  personal  representatives,  see  "Ezecn- 
tors  and  Administrators,"  |  8. 

8    1.    Nature,  extent,  and  ezerolee  of  Jn- 
rladlotlon  In  seneral. 

It  is  not  one  of  the  privileges  of  citizenship 
to  bring  an  action  wherever  one  sees  fit,  re- 
gardless of  residence  or  nature  of  action.— 
Collard  V.  Beach  (Sup.)  884. 

Calendars  of  the  conrta  being  congested,  it  is 
proper  for  them  to  refuse  to  assume  jurisdic- 
tion of  actions  for  tort  properly  cognizable  in 
another  forum. — Collard  v.  Beach  (Sup.)  884. 

In  an  action  between  nonresidents  for  tort 
committed  in  the  state  of  their  residence,  want 
of  objection  by  defendant  and  expense  of  trial 
incurred  by  plaintifT  field  not  sufficient  grounds 
for  courts  of  this  state  to  retain  jurisdiction.— 
Collard  v.  Beach  (Sup.)  884. 

I  8.     Establlskment,    orcaalaatlon,    and 
procednre  In  (eneraL 

In  an  action  on  a  judgment  of  a  court  of  an- 
other state,  held,  whether  it  had  jurisdiction 
was  a  federal  question,  so  that  a  decision  of 
the  Supreme  Court  of  the  United  States  should 
be  followed. — Johnston  v.  Mutual  Reserve  Fund 
Life  Ins.  Co.  (Qty  Ct.  N.  r.)  438. 

I  8.    Oonrta  of  limited  or  Inferior  Jnria* 
dJotlen. 

A  case  held  not  removable  from  the  municipal 
to  the  city  court  of  New  York,  under  Municipal 
Court  Act.  Laws  1902,  p.  1490,  c.  580,  I  3,  after 
defendant  bad  been  granted  an  adjournment  on 
his  application. — Syms  t.  American  Automobile 
Storage  Co.  (Sup.)  484. 

Refusal  to  discontinue  an  action  held  to  be 
in  the  discretion  of  the  court. — Finkelstein  v. 
Meenan  (Sup.)  502. 

f  4.    Conrts  of  appellate  Jvrlsdletlon. 

A  comulaint  filed  in  the  City  Court  of  Yon- 
kers  held  to  state  a  cause  of  action  involving 
more  than  $100,  so  as  to  justify  an  appeal  to 
the  Appellate  Division  of  the  Supreme  Court, 
under  Laws  1893,  p.  873,  c.  416,  tit.  9,  §  1.— 
Richardson  &  Boynton  Co.  v.  Schiff  (Sup.)  672. 
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rnVf  NAMTS  bj  false  pretensn   showed  bj  Hs  alleKit>:3i 

uw*brant«i«.  ^^^  jjjg  conspiracy  was  mnKed  in  the  cr=r 

of  false  pretenses  mieht  have  been  taken  at  Of 
trial.— People  y.  Weicfaen  (Sup.)  897. 


In  insurance  policies,  see  "Insurance,"  |  6. 
In  leases,  see  "Landlord  and  Tenant,"  I  1. 


I    1.    Coma  tr nation  amd  op«ratioa. 

Definition  of  tenement  house,  under  Laws 
1867,  p.  2278,  c.  908,  {  17,  held  not  applicable  to 
construction  of  a  deed  covenantinK  akoinst  the 
erection  of  tenement  houses  on  the  land  con- 
veyed.— Kitching  v.  B.rown  (Sup.)  75. 

I  S.    F«rf orauutoe  or  breaeh. 

Modem  apartment  houRes  held,  in  action  for 
injunction  against  their  occupancy,  not  within 
prohibition  of  a  covenant  in  a  deed  against  the 
erection  of  a  tenement  house  on  the  land  con- 
vey«J.— Kitching  v.  Brown  (Sup.)  75. 

A  building  restriction  in  a  deed  constraed. 
and  held  not  violated  by  the  construction  of  de- 
fendant's building.— Stein  v.  Lyon  (Sup.)  125. 

Ck>venant  that  property  sold  was  subject  to 
monthly  tenancies  held  to  have  been  brolien  by 
agreement  that,  if  tenants  paid  rent  for  certain 
months,  they  should  have  one  month's  rent  free. 
— Toch  V.  Ilorowiti  (Sup.)  4.')5. 

i   3.    AotlOBS  for  breach. 

Vendee,  to  show  damage  by  existence  of  leases 
on  purcliased  property,  must  prove  that  rent  re- 
served is  less  than  the  rental  value. — ^Tocb  v. 
Horowitz  (Sup.)  4,55. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  8e«  "Witnesses,"  |  8. 

CREDITORS. 

See  "Bankruptcy";  "Fraudulent  Conveyan- 
ces." 

CRIMINAL  LAW. 

Contradiction  of  witness,  see  "Witnesses,"  S  3. 
Grand  jury,  see  "Orand  Jurj-." 
Indictment,     information,    or    complaint,    see 
"Indictment  and  Information." 

Particular  off  erne*. 

See  "Conspiracy,"  8  1;  "Gamine,"  f  1;  "Homi- 
oiile":  "Lotteriee,"  g  1;  "Perjury";  "Re- 
ceiving Stolen  Goods";   "Rescue." 

Violation  of  liquor  laws,  see  "Intoxicathig  Liq- 
uors," {  4. 

{   1.    Fsrtles  to  offenses. 

Under  the  express  provision  of  Pen.  Code,  S 
29,  one  w^bo  aids  and  atwts  in  the  commission 
of  a  crime  is  liable  aa  a  principal.— People  v. 
Canepi  (Sup.)  773. 

I  2.    Former  Jeopardy. 

Under  CoAe  Cr.  I'loc.  8  331,  an  objection  that 
an  indictment  for  conspiracy  to  obtain  money 


(  3.     Erldamoe. 

Accomplice  testimony  *«M  snffidaitlT  re- 
roborated  under  Code  Or.  Proc  |  389.-Pe>;.> 
V.  Asunon  (Snp.)  868. 

I  4.     TrlaL 

Explicit  instructions  covering  the  ease  tid- 
ing been  given,  further  reqnested  inMroctitC} 
may  be  refosed.— People  v.  Ammoo  (Saf.)  ?•* 

On  a  criminal  trial,  the  statement  bv  v.: 
court  of  the  penalty  prescribed  by  statotr  !•( 
the  crime  charged  is  not  error.— People  ^ 
Canepi  (Sup.)  773. 


16. 


loBs  for  B«w  trial 


ta  ar- 


Motlo 
rest. 

An  objection  that  an  indictment  fbr  coa^ 
oy  to  obtain  money  by  false  pretenses  sbOTrl 
that  that  crime  had  been  merged  in  the  crir- 
of  false  pretenses  ktld  one  that  might  faaro  t«a 
taken  in  arrest  of  judgment,  under  Code  C; 
Proc.  I  331.— People  v.  Weichers  (Sop.)  SC 

{   6.    Anneal  and  error,  aad  eertteiaii. 

Under  (jonst.  art.  1,  |  6,  jrovidingfor  c>;=- 
sel  to  persons  accused,  and  Code  O.  Proc  iii-.. 
allowing  Appellate  Division  to  reverse  c«.o->- 
tion  where  justice  demands,  conviction  revnv. 
counsel  being  unprepared  and  refusing  to  ni! 
part  in  trial.— People  v.  Calabur  (Sup.)  121. 

On  appeal  from  a  conviction  of  coaspi»rr< 
held,  that  an  objection  that  the  indictmen:  si  ■■• 
ed  that  the  conspiracy  had  been  merged  in  li* 
crime  of  false  pretenses  might  be  coaa^^- 
though  the  objection  had  not  been  made  <a  ci: 
or  In  arrest  of  judgment,  under  Code  Ct.  PR' 
%  331.— People  v.  Weiebera  (Sup.)  897. 

Under  Code  Cr.  Proc  {  323,  subd.  3,  »n3  s- 
tion  331,  htld,  that  an  objection  to  an  lodietcA' 
on  the  gronnd  that  it  charged,  not  only  coospLT 
cy  to  obtain  money  by  false  pretenses,  bat  isi- 
pretenses,  could  not  be  raised  for  tiie  6i<tz-- 
on  appeal.— People  v.  Weichers  (Sap.)  SlI. 

CROSS-EXAMINATION. 

See  "Witnesses,"  8  2. 

CRUELTY. 

Ground  for  divorce,  see  "Divoree,"  {\^^ 

DAMAGES. 

Damage*  far  particular  tnjurlct. 
See  "Death,"  J  2;_."Fraud,."  .J  2;   "Uhel  « 


iath,"  J  : 
r,"  {  Z: 


Slander,"  J  Z;   ''Nnisancei"  i  1;  "TresT'i^ 

f  1.  . 

Breach  by  seller  of  contract  for  sal*  o(  ^'*» 

see  "Sales,"  ||  5. 
Breach  of  bail  bond,  see  "BaU,"  S  1-      , 
Breach  of  covenant,  see  "0>venanta,"  1 3' 
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Gauaed  by  public  Improramants,  aae  "Mnnld- 

pal  Corporations,"  }  4. 
Injuries  to  married  woman,  see  "Husband  and 

Wife,"  i  1. 

Recovery  In  jmrUeulair  actUma  or  proceedings. 
Discontinuance  of  Injunction,  see  "Injunction," 
8  !• 

I   1.    ChrovaJU  and   sabjAots  of  eoatpea- 
■atotr  daatases. 

In  a  suit  for  an  accounting  of  profits  mado 
by  defendant  in  the  operation  of  a  certain  print 
ins  press  in  the  printing  of  tickets,  it  was  not 
proper  to  allow  interest,  on  the  damages  which 
plaintiff  was  found  to  have  suffered. — New  York 
Bank  Note  Co.  v.  Hamilton  Bank  Note  En- 
graving &  Printing  Go.  (Sup.)  200. 

i   S.    Uqvldated  daaiaces  and  penalties. 

One  selling  materials  to  a  contractor  held  not 
liable,  because  of  bis  failure  to  deliver  it  at  the 
stipulated  time,  for  penalty,  of  which  he  was 
not  informed,  incurred  br  the  contractor  as  a 
consequ«ice  for  delay  in  work.— Wendell  v. 
Walker  (Sup.)  142. 

{  3.     Measure  of  damaEOS. 

In  suit  for  an  accounting  of  profits  made  by 
defendant  in  operation  of  a  certain  printing 
press,  held,  that  defendant  should  have  been  al- 
lowed rent  for  the  space  occupied  in  carrying 
on  the  branch  of  the  business  in  which  the  press 
was  used.— New  York  Bank  Note  Co.  ▼.  Hamil- 
ton Bank  Note  Engraving  &  Printing  Oa  (Sup.) 
200. 

In  suit  for  accounting  for  defendant's  profits 
in  operation  of  a  certain  printing  press,  held, 
that  defendant  should  have  been  allowed  a  cer- 
tain percentage  of  its  general  expenses  for  man- 
agement of  its  business.— New  York  Bank  Note 
Co.  v.  Hamilton  Bank  Note  Ein^raving  ft  Print- 
ing Co.  (Sup.)  200. 

In  suit  for  accounting  of  profits  made  by  de- 
fendant in  use  of  a  certain  printing  press,  held, 
that  defendant  should  have  been  allowed  a  piop- 
er  proportion  of  the  general  expenses  of  its 
business. — New  York  Bank  Note  Oo.  v.  Hamil- 
ton Bank  Note  Elngraving  &  Printing  Go.  (Sup.) 
200. 

Admission  of  evidence  of  loss  of  wages  by  a 
daughter,  she  not  being  a  minor,  in  an  action  by 
a  husband  for  injury  to  his  wife,  is  error. — 
Dundon  v.  Interurban  St  By.  Co.  (Sup.)  400. 

{   4.    Fleadlnc,  erldenoe,  and  aaaessment. 

Under  OodTrav.  Ppoc.  |i  1214,  1215,  held 
that,  on  default  b^  defendant  in  an  action  for 
personal  injnries,  it  was  proper  for  the  court, 
on  issuing  a  writ  of  inquiry,  to  order  that  the 
writ  be  executed  in  open  court,  with  the  judge 
presiding,  and  tbat  the  jury  be  drawn  from  the 
panel  of  jurors  in  attendance  at  a  regular  trial 
term.— Blsey  v.  International  Ry.  Co.  (Sup.)  28. 

In  suit  for  accounting  of  profits  made  by  de- 
fendant in  nae  ot  a  certain  printing  press,  the 
burden  of  showing  what  profits  they  could  have 
made  withont  It  held  on  defendant — New  York 
Bank  Note  Co.  v.  Hamilton  Bank  Note  £}ngrav- 
ing  &  Printing  Co.  (Sup.)  200. 

Testimony  tbat  plaintiff  was  suffering  from 
kidney  disease^  resulting  from  bis  injury,  held 


inadmissible   under  tlte  complaint.— Lockwood 
V.  Troy  City  Ry.  Oo.  (Sup.)  811. 

Verdict  exceeding  Amount  established  by  evi- 
dence will  be  accordingly  reduced.  —  Leavy  v. 
Manhattan  Delivery  Co.  (Sup.)  409. 

DEATH. 

Caused  by  electricity,  see  "ElectridtT." 

Caused  I7  fall  from  bridge,  see  "Bridges,"  {  1. 

Caused  by  operation  of  railroad,  see  "Rail- 
roads," I  2. 

Caused  by  operatkm  of  street  railroad,  see 
"Street  Railroads,"  g  1. 

Of  partner,  see  "Partnership,"  |  8. 

Of  party  to  action  ground  tor  abatement,  see 
"Abatement  and  Revival,"  i  1. 

Of  servant  see  "Master  and  Servant"  S{  8-8. 

Of  tenant  see  "Landlord  and  Tenant,"  {  4. 

(  1.    Bridenee  of  deatk  and  of  snrvlT- 
ovshlp. 

On  an  issue  as  to  whether  a  son,  who  was 
joint  owner  with  his  mother  of  a  deposit  in  a 
savings  bank,  had  survived  the  mother,  evidence 
held  inaufiicient  to  show  such  survivorship. — 
Farrelly  v.  Emigrant  Industrial  Sav.  Bank 
(Sup.)  54. 

i  S.    Aotlona  for  eanalns  daath. 

Oen.  St  Conn.  1887,  tit  18,  e.  73,  S  1008,  rel- 
ative to  the  maintenance  of  actions  for  death  by 
wrongful  act  held  sufficiently  similar  to  Code 
Oiv.  Proc.  i  1902,  to  authorize  the  bringing  ot 
an  action  is  New  York  for  death  from  injuries 
received  in  Connecticut — Strauss  v.  New  York, 
N,  H.  &  H.  R.  Co.  (Sup.)  67. 

In  action  tor  wrongful  death,  verdict  of  $18,- 
000  reduced  to  $12,000  for  excess.— Hoffman  v. 
New  York  CJent  &  H.  R.  R.  Co.  (Snp.)  «17. 

Complaint  hHd  insufficient  to  show  right  to 
recover  for  wrongful  death,  under  Code  Civ. 
Proc.  J  1902.— Larocque  v.  Conheim  (Sup.)  625. 

Under  Code  Civ.  Proc.  H  1902-1904,  where  a 
son,  wrongfully  killed,  left  surviving  him  his 
father  as  his  only  next  of  kin,  the  measure  of 
damages  recoverable  for  the  son's  death  was 
the  peainiary  injury  to  the  father  for  the  time 
elapsing  between  the  death  of  the  son  and  the 
death  of  the  father.— Pitkin  t.  New  York  Cient 
&  H.  R.  R.  Co.  (Snp.)  906. 

DEBTOR  AND  CREDITOR. 

See  "Bankruptcy";  "Fraudulent  Conveyances." 

DECEDENTS. 

Estates,  see  "Descent  and  Distribtltlon";  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  "Witnesses,"  |  1. 


DECEIT. 


See  "ViKoA." 
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I   1.    ITatwM  Mid  >«««U1«M. 

Owner*  of  landa  ktid  to  hare  dedicated  tkem 
to  the  public  use,  to  the  extent  of  a  lewaee  eya- 
tem  erected  thereon.— Sherman  time  Co.  v.  Vil- 
lage of  Glens  Falls  (Sup.)  85. 

I  S.    Opaaatlom  ittad  effeet. 

Vlllase  restrained  from  diacbarginK  sewace 
on  plamtiiPs  land.— Sherman  Lime  Co.  v.  Vil- 
lage of  Glens  Falls  (Sup.)  95. 

DEEDS. 

Absolute  deed  U  mortgace,  see  "Mortgaget^" 

Covenants  in  deeds,  see  "CovenaDts." 
Creation  of  joint  tenancy,  see  "Joint  Tenan- 
cy." 

£kei»byorioparUntkiTeia»»m«fparUeak 
See  "Executors  and  Admiuistratora,"  {  4. 
Derisees,  see  "Wiiis,"  f  5. 

Deed*  of  partteular  tpeotet  tfpnpeitif. 
See  "Easements,"  t  1. 
Water  rights,  see  "Waters  and  Water  Coursea," 

PfWeator  tiamn  qr<l»eill. 
Of  tmst,  see  "Mortgages." 

(   1.    fteavlaltM  «md  Tidldlty. 

That  written  papers  do  not  snfflcientiy  con- 
Tey  legal  record  title  is  not  sufficient  to  defeat 
intention  that  title  sboold  vest,  where  contract 
bas  been  performed  and  consideration  paid.-- 
Lueseuhop  v.  Einsfeld  (Sup.)  268. 

A  deed  to  the  children  of  the  grantor  requires 
no  pecuniary  consideration  to  support  it. — Russ 
T.  Maxwell  (Sup.)  1077. 

I  S.     Oomat»«*tlMa  and  opamtloa. 

Children  of  grantor  of  a  deed  to  a  life  tenant 
and  then  to  children  of  the  grantor  Arid  to  in- 
clude children  born  after  the  execution  of  the 
deed.— Ross  t.  Maxwell  (Sup.)  1077. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  1 1. 

DEMAND. 

For  jury,  see  "Jury,"  f  1. 

DEMURRER. 

As  remedy  for  defect  of  parties,  see  "Pai^ 
ties,"  i  3. 

In  pleading,  see  "Pleading,"  {$  2,  8,  6. 

To  indictment,  see  "Indictment  and  Informa- 
tion," {  1. 


DEPOSITIONS. 


See  "Witnesses." 

A  defendant  A«W  not  entitled  to  have  i  n 
poena  requiring  him  to  appear  and  give  hs  o^ 
onition  set  aside,  because  other  defendant;  •' 
not  given  notice. — In  re  Shawmot  Mia  . 
(Sup.)  1068;  Appeal  of  MUler.  U. 

DEPOSITS. 

In  bank,  see  "Banks  and  BanUng,"  f  3. 
Joint  ownership  of  bank  depoaiti,  see  "J 
Tenancy." 

DESCENT  AND  DISTRIBUTION. 

See  "Bkecntors  and  Administrators";  "WDi'' 
Inheritance    and   transfer   tazea,   see  "^.r- 

Uon,"  I  4. 
Inheritance  depoident  on  legitimacy,  tee  Su- 

tarda,"  S  1. 

i  1.    Blfhta  aad  lUlimtlM  mt  kain  sal 
diat>lbmte«a. 

C!bildren  of  intestate  Md  by  agreeoeit  :: 
have  waived  the  right  to  have  advantta"--'' 
charged  against  one  of  their  number  on  t'.r; 
tion  of  property.— Hoerle  v.  Hoerie  (Snp.t  1'"  > 

DESCRIPTION. 

Of  devisees  or  legatees  in  win,  see  "Wak,"  i  *■ 

Of  parties  in  action,  see  "Parties,"  |  2. 

Of  property  devised  or  bequeathed,  see  "WiiV 

■   §  4. 

Of  property  insured,  see  "Insurance,"  I  3. 

Of  prc^jerty  mortgaged,  see  "Mortgages,"  i  - 


DETINUE. 


See  "Replevin." 


DEVISES. 


See  "Wills." 


DISABILITIES. 

Of  aliene,  aee  "AUens,"  |  1. 

DISCHARGE. 

From  employment  see  "Master  and  Serrut' 

i  1- 

BYom  indebtedness,  see  "Accord  and  S»tiifc.- 
tion";    "Bankruptcy,"  (  3;    "ReJeaae." 

DISCONTINUANCE 

Of  action,  see  "Dismissal  and  Nonsait,"  {  L 

DISCOVERY. 

I  1.    Vndwr  si*t«t*»y  pMi*M«n.     ,  , 

Plaintiff,  entitled  to  *it  bspeetjoo  of  dete> 
ant's  books,  showing  the  amount  paid  employ'* 
on   which    premiums   for   indemnity   insan^-*^ 
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rere  to  ht  otlcvlatad,  AeU.  not  entitlad  to  an  or- 
ler  for  th»  inspection  of  certain  other  Ik>o)cs. — 
:  idelity  4  Casualty  Co.  v.  Wendeil  &  Bhroni 
:«.    (Sup.)  477. 

An  order  grantiim  an  application  to  WHUHina 
he  defendant  before  trial  Aejd  erroneona,  wliera 
he  papers  did  not  stiow  tlie  necessi^  therefor. — 
Richardson  &  Boynton  Oo.  v.  Schifi  (Sap.)  672. 

In  an  action  against  the  owner  of  a  Irailding 
:o  foreclose  a  mechanic's  lien,  an  order  for  bis 
ixamiuation  before  trial  Md  error.— Knight  t. 
Silorgenroth  (Sup.)  683. 

DISCRETION  OF  COURT. 

As   to  discontlnqance  of  action,  see  "Coorts^" 

i  3. 
As   to  •zereiae  o(  jurisdiction,  see   "Conrts," 

S  1. 
As  to  order  of  proof,  see  "Trial,"  |  3. 
Reriew  in  civil  actiona,  see  "Appeal  and  SSr- 

ror."  I  6. 

DISCRIMINATION. 

By  carrier,  •••  "Catriara,"  ||  1,  2. 

DISMISSAL  AND  NONSUIT. 

Appealability  ot  order  ot  dismissal,  see  "Ap- 
peal." I  a. 

At  trial,  see  '*Trial,"  |  5. 

Costs  on  diamisaal,  see  "Costs,"  f  1. 

Discontinoance  of  injnnction  proceedinga,  see 
"Injonetion,"  i  L 

Dismissal  ot  action  against  partnerslup,  see 
"Partneishipk"  S  2. 

Dismissal  of  appeal,  see  "Appeal,"  i  8. 

f   1.    Volvntarx. 

Action  of  the  trial  judge  in  marking  a  cause 
"settled"  held  equivalent  to  a  discontinuance  of 
the  action. — Pomerana  t.  Marcus  (Sup.)  941; 
Appeal  of  Rogers,  Id. 

Where  an  agi-eement  between  the  parties  to  a 
cause  for  a  disconticuance  is  collasiTe,  to  de- 
frand  defendant's  attorney,  it  should  not  be 
frranted,  save  on  condition  that  defendant'a  at- 
torney be  paid  his  costs. — Pomerana  ▼.  Marcus 
I  Sup.)  941;   Appeal  of  Kogtra,  Id. 

I  S.    XiiToIimtaTy. 

Affidavit  in  opposition  to  motion  to  disntiie 
for  unreasonable  negiect  of  plaintiff  in  pressing 
trial  held  insufficient  to  excuse  such  neglect. — 
Fisher  Making  Co.  v.  Brown  (Sup.)  87. 

Under  Code  Civ.  Froc.  i  828,  and  Geo.  Rules 
Prac.  No.  36,  failure  of  plaintiff  to  bring  about 
trial  for  three  years,  and  intervening  trial  of 
younger  issues,  make  out  a  prima  facie  case  of 
unreasonable  neglect  to  proceed  in  the  action, 
and  throw  the  bnrden  of  excusing  the  same  ou 
plaintiff. — ^Fisher  Malting  C!o.  v.  Brown  (Sup.) 
37. 

Undo'  Code  Civ.  Proe.  t  822,  and  Qen.  Rules 
Prac.  No.  36,  inadvarteace  ia  >ot  an  adequate 
excuse  tor  falling  to  bring  issues  to  trial,  and 
fumiahee  no  ground  for  exercise  of  judicial  dis- 
cretion in  refnaing  to  dismiss  the  cou^iiaint  for 


unreasonable  delay.— iMcMawj.  v.  Brown  (Sup.) 
3b. 

Where  no  jurisdiction  of  defendant  is  ob- 
tained, judgment  of  dismissal  is  proper. — Bacon 
T.  Abbey  Press  (Sup.)  166. 

DISSOLUTION. 

Of  attachment  see  "Attachment,"  |  8. 
Of  corporation,  see  "Corporations,"  (  6. 
Of  partnership,  aee  "Partnership,"  {  4. 

DISTRIBUTION. 

Of  estate  of  decedent  see  "Descent  and  Dla- 
tribution";   "Bxecotors  and  Adminiatratora," 

DIVORCE. 

I    1.    Orovada. 

Repeated  charges  ot  wUa'a  ivfidaltty  held 
cause  for  aroaration,  under  Code  Civ.  Proc.  g 
1762,  providing  for  separatioB  for  cruel  and 
inhuman  treatment— Smith  v.  Smith  (Sup.)  137. 

I  9,    JwUdtoMoBt   vvoeaadlaca,  Mid  «•« 
Uaf. 

Where  referee's  report  in  divorce  is  not  con- 
firmed, a  new  referee  wiU  bo  appointed. — Bauer 
V.  Bauer  (Sup.)  607. 

I  3.     Aliaiomj,  alloaraaeaa,  wBd  dlspoal. 
tloa  of  proyMt^s 

Where  ground  for  separation  was  husband'a 
charges  of  wife's  infidelibr,  or^er  granting  cpnn- 
sel_  fees  held  prcq^r.-^Smith  t^  Smith  (Sup.) 
137. 

Where  ground  for  separation  was  husband'a 
clwrgea  of  wife's  infldel&y,  order  giving  alimony 
pendente  lite  on  condition  tiiat  she  quit  his  lesi- 
dence  held  improper.— Smith  v.  Smith  (Sup.) 
137. 

Code  Civ.  Proc.  |  24S9,  h«H  not  to  authorise 
aupplementary  proceedings  on  execution  on  or- 
der for  support  pending  suit  for  separ^tiop  or 
divorce. — Weber  v.  Weber  (Sup.)  519. 

Code  Civ.  Proc  |  779,  held  not  to  authorize 
execution  on  order,  under  sections  1769,  1771, 
for  support  pending  suit  for  divorce  or  separa- 
tion; provision  (or  its  enforcement  being  made 
by  secUons  1772,  1773.— Weber  v.  Weber  (Sup.) 
819.' 

On  aacond  referenea  iu  divorce,  further  allow- 
ance for  counsel  fees  granted  wife.-,-Bauer  v. 
Bauer  (Sup.)  607. 

DOCKS. 

See  "Wharves." 

Municipal  ownership  and  regulations,  see  "Mu- 
nicipal Corporations,"  |  6. 

DOCUMENTS. 

As  evideaGe  in  civil  actions,  aee  "Bvidence," 

{  4. 
Production    and    inspection    of    writings,    aee 

"Discovery,"  {  1. 
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DOMICILE 

t7  for  lapport 

DONATIONS. 


Affecting  HaUUty  for  lapport  of  ptoper,  ■•• 
"Panpen."  |  1. 


See  "Gifto." 


DOWER. 


Transfer  tax  on  legac7  in  U«a  of  dower,  tee 
"Taxation,"  |  4. 

DURESS. 

In  agreement  bj  pnblisher  of  newspaper  as  to 
eompensatlon  for  pablication  of  notices,  see 
"Newspapers." 

In  requiring  payment  for  city  permit,  see  "Mu- 
nicipal Corporations,"  |  B. 

EARNINGS. 

Loaa  of,  as  element  of  damagM^  ■••  "Dam- 
agea,"  f  8. 

EASEMENTS. 

8m  "Dedication'':    "Highwaya." 

I  1.     Creatlam,   taiatMmot,   *md    i«mkla»> 
tloa. 

An  easement  of  rlj^t  of  way  in  land  ac- 
qnired  by  grant  cannot  be  lost  by  mere  nonuser. 
— Andma  t.  National  Sugar  Refining  Co.  (Snp.) 
671. 

Adverae  nse,  tliat  will  destroy  a  riglit  of  way 
in  land  acquired  by  grant,  described. — Andras 
T.  National  Sugar  Kefining  Co.  (Sup^)  671. 

EJECTION. 

Of  paaaenger,  ■••  "Carriera,"  |  8. 

ELECTIONS. 

See  "Judges,"  1 1. 

Designation  and  compensation  of  newspapers 
for  publication  of  election  notices,  see  "I^ews- 
papers." 

Local  option  elections,  as*  "Intoxicating  liq- 
uors," I  1. 

ELECTRICITY. 

Electric  light  plant  as  nuisance,  aee  "Nui- 
sance," i  1. 

In  an  action  for  the  death  of  plaintiflTa  in- 
testate, owing  to  his  haTing  come  in  contact 
with  a  live  electric  wire,  an  instruction  as  to 
the  law  in  case  deceased  came  in  contact  with 
it  because  of  preoccupation  of  mind  heid  not 
erroneous.— Buckley  v.  Westchester  Ughtiug 
Co.  (Snp.)  763. 

In  an  action  for  the  death  of  plaintilTs  in- 
testate because  of  his  coming  in  contact  with  a 


lire  electric  wlr«,  an  InalnKtioB  MeM  not 
erroneous  on  the  ground  that  it  did  not  charge 
that  deceased's  negligence,  in  order  to  preclude 
recove^,  must  have  contributed  to  the  accident. 
— BncUey  r.  Westchester  Tiighting  Co.  (8op.l 
763. 

In  action  for  death  because  of  plaintiiTs  in- 
testate having  come  in  contact  witn  a  lire  elec- 
tric wire,  a  requested  instruction  on  his  duty 
to  apprehend  danger  heU  properly  refused.— 
Bucluey  T.  Westoiester  Lighting  Co.  (Sap.) 
763. 

EMINENT  DOMAIN. 

Public   ImproTements    by    mnnidpalitiei^    see 
"Municipal  (Corporations,"  {  4. 


I   1 


d«l«s>tt(ni    of 


Hatvra,  aKtoBti 
povrar. 

Legislature  may  authorise  another  to  occupy 
property  held  for  a  pnblic  use,  when  such  other 
public  nse  may  be  enjoyed  without  interfering 
with  a  prior  nse. — In  re  City  of  OloTersTllIe 
(Sup.)  612. 

City  M4  anthMrized  to  condemn  lands  oc- 
cupied by  railroad  tracks  of  railroad  company 
to  the  extent  of  laying  a  sewer  under  the 
tracks.— In  re  (}ity  of  GtoTersrille  (Sup.)  612. 

I   S.    Prooeedlac*  to  take  psoperty  and 
asaeaa  isompoMsaHoo 

Under  Laws  1897.  p.  907,  c.  WR,  owner  of 
property  taken  tor  the  extension  of  Riverside 
Drive  hM  entitied,  on  confirmation  of  award, 
to  interest  (t<wi  the  date  of  the  award  to  the 
date  of  confirmation,  not  only  on  the  amount 
awarded  as  the  value  of  the  property,  but  ou 
a  sum  awarded  as  interest— In  za  Dorsett 
(Sup.)  80S. 

EMPLOYES. 

See  "Master  and  Servant.'* 

ENTRf. 

Re-entry  by  landlord,  see  "Landlord  and  Ten- 
ant." I  6. 

EQUITABLE  ASSIGNMENTS. 

Sea  "Aaaignmenta,''  f  1. 

EQUITABLE  SETOFF. 

See  "Set-Off  and  Counterclaim." 

EQUITY. 

E!qnitable  assignments,  see  "Assignments."  1 1. 
Equitable   set-off,   see   "Set-Off   and   Counter^ 
claim." 

FnHeular  mltfeett  qf  egultabte  Jiniadlelian  and 

egu<ta2>l€  tiemcdica. 
See  "Injunction";  "Interpleader":  "Partition," 

I   1;    "Receirera";    "Specific  Perfiomance"; 

rrfusta." 
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I  1.     Jvrladletloa,  prlneiplet,  and  maz- 


CoDTeyance  of  corporate  stock  held  induced 
\>7  fraud,  so  as  to  give  equity  jurisdiction  to  eo- 
force  a  rescission  of  the  contract  and  redeliven 
of  tlae  stock.— Slapback  r.  Raymond  (Sup.)  931. 

f   S.    Pteadlas. 

A  def«idant  to  a  suit  in  equity,  to  avail 
himseif  of  the  defense  that  an  adequate  rem- 
edy at  law  exists,  must  plead  such  defense.— 
Rooney  t.  Bodkin  (Snp.)  800. 


Se«  "Rescufc" 


ESCAPE. 


ESTABLISHMENT. 

Of  highways,  see  "Highways,"  1 1. 
Of  trusts,  see  "Trusts,"  {  6. 
Of  will.  M*  "Wills,"  i  3. 

ESTATES. 

Created  by  deed,  see  "Deeds,"  i  2. 

Created  by  will,  see  "Wills,'*  {  4. 

Decedents'  estates,  see  "Descent  and  Distribu- 
tion";  "Executors  and  Administrators." 

Bstates  for  years,  see  "Landlord  and  Tenant." 

Joint  tenancy,  see  "Joint  Tenancy." 

Tenancy  in  common,  see  "Tenancy  in  Com- 
mon. 

Trusts,  see  "Trusts,"  |  2. 

ESTOPPEL 

By  Judgment,  see  "Judgment,"  If  4,  6. 

Of  tenant  to  dispute  title  of  landlord,  see 
"Landlord  and  Tenant,"  i  2. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," 8  7- 

To  deny  author!^  of  corporate  ofDcer,  see  "Cor- 
porations," (  3. 

To  deny  Uability  on  note,  see  "Bills  and  Notes," 
I  3. 

i   I.    St  record. 

Plaintiff  in  partition  Tield  estopped  by  his 
pleadings  to  assert  that  he  took  the  i>roperty 
free  from  the  lien  of  a  judgment  against  his 
grantor.— L*  Boeuf  v.  Gray  (Sup.)  397. 

EVICTION. 

Of  tenant  of  demised  premises,  see  "Landlord 
and  Tenant,"  §8  4,  5. 

EVIDENCE. 

See  "Depositions";  "Discovery";  "Witness- 
es." 

Admissibility  of  evidence  under  pleading,  see 
"Pleading,"  |  7. 

Harmless  error  in  rulings  on  evidence,  see  "Ap- 
peal," I  5. 

Questions  of  fact  for  jury,  see  "Trial,"  t  6. 

Reception  at  trial,  see  "Trial,"  8  3. 

Review  on  appeal,  see  "Appeal,"  {  6. 


Verdict  or  findings  contrary  to  evidence,  see 

"New  Ti-ial,"  8  2. 
Waiver    of    objections    to    admission    of,    see 

•rWal,"  8  7. 

A*  to  parOeular  faeu  or  Usuea.  ' 
See  "Damages,"  8  4:    "Death,"  (  1;    "Gifts," 

8  2;  "Judgment,"  8  7;  "Usury,"  8  1. 
Authority  of  agent.  Me  "Principal  and  Agent," 

8  2. 
Conversion    of    partnership    real    estate,    see 

"Partnership,"  8  3. 
Establishment  of  trust,  see  "Trusts,"  8  1. 
Modification  of  contract,  see  "Contracts,"  8  3. 
Payment  of  pledged  note,  see  "Pledges." 

In  aetUm*  by  or  agatnH  oorMcuIor  eUuta  of 
pome*. 

See  "Attorney  and  Caient,"  8  1;  "Carriers,"  8 
3;  "Master  and  Servant,"  U  1,  8,  »;  "Prin- 
cipal and  Agent,"  8  2;  "Vendor  and  Pur- 
chaser," 8  4. 

Bailor  and  bailee,  see  "Bailment." 

Trustees,  see  "Truste,"  8  4. 

in  particular  civil  aetton*  or  proeeeding$. 

See  "Assumpsit,  Action  of;  "Fraud,"  8  2; 
"Libel  and  Slander,"  8  2. 

For  accounting  by  trustee,  see  "Trusts,"  }  4. 

For  breach  of  contract,  see  "Contracts,"  8  6; 
"Sales,"  8  5. 

For  breach  of  contract  to  make  bequest  or 
devise,  see  "Wills,"  8  1. 

For  discharge  from  employment,  see  "Master 
and  Servant,"  8  !• 

For  injuries  caused  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  8  1- 

For  maintenance  of  nuisance,  see  "Nuisance," 

For  personal  injuries,  see  "Carriers,"  8  3: 
"Master  and  Servant,"  88  8i  &:  "Street  Rail- 
roads," 8  1. 

For  price  of  land,  see  "Vendor  and  Purchaser," 

For  services,  see  "Work  and  Labor." 

For  wrongful  death  caused  by  operation  of 
railroad,  see  "Railroads,"  8  2. 

For  wrongful  death  caused  by  operation  of 
street  railroad,  see  "Street  Railroads,"  8  1- 

On  bail  bond,  see  "Boil,"  8  1. 

On  bill  or  note,  see  "Bills  and  Notes,"  8  4. 

On  insurance  policy,  see  "Insuronce,"  8  12. 

On  liquor  dealer's  bond,  see  "Intoxicating  Liq- 
uors," 8  2. 

In  criminal  proieontiona. 

See  "Orimlnal  Law,"  8  3;  "Gaming,"  8  1;  "Re- 
ceiving Stolen  Goods." 

8   1.    PvAsvmptloB*. 

Where,  in  an  action  for  conversion,  defend- 
ant was  sworn,  but  did  not  testify,  all  presump- 
tions must  be  taken  moKt  strongly  agaiust  him. 
—Anker  v.  Smith  (Sup.)  479. 

8  >•     KeleTMser,   aiatertmlity,  and   eom- 
peteaoj  in  ceneraL 

XMdence  as  to  the  condition  of  building  six 
weeks  before  accident  held  not  too  remote  to 
throw  light  on  condition  at  time  of  accident. 
—Nelson  v.  Young  (Sup.)  69. 
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EMdence,  in  action  for  falae  reprMentation, 
of  similar  false  repreoentation  connected  witli 
same  transaction,  held  admiMible  to  show  in- 
tent.'EttHnger  r.  Weil  (Sup.)  1049. 

A  party  may  not  in  one  case  elicit  evidence 
whicn  la  not  material  or  useful  to  him  therein, 
merely  for  nae  in  another  case.— In  re  Shawmnt 
Min.  Oo.  (Sop.)  1069;  Appeal  of  MiUer,  Id. 

I  8.    Adasiaaloaa. 

Where  the  brother  of  a  purchaser  of  land 
was  jointly  interested  in  the  same  with  the 
purchaser,  his  statements  and  declarations  with 
reference  thereto  held  admissible,  as  against 
the  vendor  in  an  action  to  enforce  a  contract 
to  repurchase.— Maier  ▼.  Rebstock  (Sup.)  85. 

The  fact  that  an  injury  to  plaintiff's  vetiicle 
was  caused  by  the  driver  of  defeudnnt's  wagon 
could  not  be  shown  by  the  declaration  of  such 
driver,  made  after  the  event.— Bnrns  t.  Bor- 
den's Condensed  Milk  Co.  (Bnp.)  883. 

In  action  for  servant's  injuries,  testimony  as 
to  conversation  with  defendant's  superintendent 
after  the  accident  held  incompetent  on  the  issue 
of  notice  to  defendant  of  fellow  servant's  in- 
competency.—White  T.  Lewistoo  &  Y,  F.  By. 
Co.  (8up.)  901. 

{  4.    Doonmentasy  CTldeiMa. 

It  was  error  to  receive  in  evidence,  over  ob- 
jection, records  of  the  court,  with  no  other  evi- 
dence of  identification  than  the  word  of  counsel 
that  they  were  the  originals.— Levy  v.  Fidelity 
&  Deposit  Co.  (Sup.)  487. 

Entries  by  a  party  in  his  own  favor  in  his 
cash  book  and  ledger  are  not  competent  evi- 
dence against  the  party  against  whom  they  are 
made.— Brown  v.  Bronson  (Sup.)  872. 

In  an  action  for  work  done  and  materials  fur- 
nished, an  account  from  plaintifTs  books,  made 
by  his  bookkeeper,  shown  to  be  correct,  held  ad- 
missible in  evidence.— Hurley  r.  Macey  (Sup.) 
924. 

{   6.    Parol  or  aztrliude  erldenoe  afteet* 
lac  wrltlnss. 

Where  a  contract  was  executed  by  an  agent 
in  his  own  name  under  seal,  evidence  that  he 
was  agent,  and  that  he  executed  the  contract 
for  his  iKrincipal,  was  incompetent.— Anderson 
V.  Connor  (Sup.)  449. 

Evidence  that  chattel  was  transferred  pur- 
suant to  and  in  cousummation  of  oral  agree- 
ment, contemporaneoas  with  written  one,  held 
admissible  in  defense  of  title.— Hamblen  v.  Ger- 
man (Sup.)  642. 

{   6,    Opialon  wvidaaee. 

A  physician  held  competent  to  testify  as  to 
the  results  of  the  dissection  of  a  limb  which 
he  amputated,  thongh  he  was  not  present  at 
such  dissection.-^Steinacker  v.  Hills  Bros.  Co. 
(Sup.)  33. 

Where,  after  the  fall  of  a  building  in  process 
of  reconstruction,  an  official  who  examined 
the  same  testified  as  to  its  condition,  tor  plain- 
tiff, a  question,  on  cross-examination,  as  to 
"what  was  your  conclusion?"  wag  properly  ex- 
cluded, as  not  a  proper  subject  for  expert  tes- 
timony.— Nelson  v.  Young  (Sup.)  69. 


It  is  o^petent  for  a  witneos  to  taatii^  n  it 
whether  2T  feet  is  an  unusually  Iod£  ss^u,  a 
such  fact  is  not  a  matter  ot  common  ise^ 
edge.— Nelson  v.  Yonng  (Sop.)  69. 

A  witness  may  give  the  oaioii  aeale  of  na 
as  a  ground  for  his  coDcliiaion  as  to  tk«  pc?» 
bie  wages  of  a  person  injured,  altlioiigi  coi 
is  no  proof  that  such  person  was  a  vnios  Qi 
—Nelson  v.  Touug  (Siip.)  68. 

In  an  action  on  a  contract  tqr  an  aJiepd  » 
signee,  his  testimony  that  the  eontra«t  bl 
been  "sold"  or  "transferred"  to  liim  wti  » 
admissible.— Mardowitx  v.  Goldberg  (Sop.)  Si 

In  an  action  for  materials  furnished  ud  W 
bor  performed  in  constructing  wells,  crwnin, 
asked  defendant,  as  to  his  ability  to  ute  tisra 
held  properly  exeladed  as  caUing  for  a  caD::> 
sion.— Dubois  v.  Williamson  (Sup.)  GO. 

t  T.     Welcht  and  anlBeieaey. 

A  verdict  held  against  the  weight  of  tie  fn- 
dence.-rReilly  y.  Intemrban  St  By.  Co.  (&f  ■ 
423. 

EXAMINATION. 

Of  adverse  party  befoM  trial,  see  "Discotot." 

Of  expert  witnesses,  see  "Evidence,"  f  6. 
Of  witnesses  by  grand  jury,  see  "Grand  Jar' 
Of  witnesses  in  general,  see  "Witnesses,"  t  i- 


EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appetl" 

i  3;    "Criminal  Law,"  f  6. 
Taking  exceptions  at  trial,  see  "Trial,''  { t 

EXCHANGES. 

Variance  in  pleading  and  proof  in  actios  ts  it- 
cover  seat  in  exchange,  see  "Pleadisf."  i  i. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  Utaon,  tf 
"Intoxicating  Liquors." 

EXECUTION. 

See  "Attachment." 

As  protection  to  officer,  see  "Sberifc  ni  C* 

stables,"  i  2. 
In  divorce  proceedings,  see  "Divorce,"  i  3. 

i   1.    Issnaaee,  famt,   astt  reqnlsitM  of 
writ. 

An  execution  held  invalid  under  Conloiii^ 
tion  Act,  Laws  1882,  p.  366,  c.  410,  i  1398.- 
Goldberg  v.  Markowitz  (Sup.)  1045. 

I   £•    Ezeontlon    againat    Am   penaa- 

Code,  i  780,  held  not  to  anthorixe  i«es  tbu 
14  days'  service  of  papers  in  proceedings  t'< 
discharge  of  imprisoned  debtor,  ondsr  wctits 
2205.— In  re  Quick  (Snp.)  810. 
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EXECUTORS  AND  ADMINISTRATORS. 

S«e  "Descent  and  DUtribution" ;   "WUlB." 

Risht  of  action  to  recover  funds  ot  partnenUp 
of  which  decedent  waa  member,  see  "Partner- 
ship," I  4. 

Taxation  of  property  of  decedent*  eetate,  see 
"Taxation,"'^  I  1. 

Testamentary  trustees,  see  "Trusts. 

Testimony  as  to  transactions  with  decedents, 
see  "Witnesses,"  S  !• 

i   1.     Adaalalatvatloii  la  BeBenO. 

The  claim  of  an  administrator,  resident  in 
Rhode  iBiand,  against  the  estate  which  he  was 
administering  in  New  York,  the  validity  of 
which  is  in  process  of  determination  at  the 
time  of  his  death,  constitutes  assets,  giving  the 
surrogate's  court  Jurisdiction  to  appoint  an  ad- 
ministrator of  his  estate.— In  re  Plynn  (Sup.) 
18. 

I    S.    AppolBtmaat,     aiwUflestloB.     ud 
tenure.  .  ,  ^ 

Nonresident  alien  fceW  not  entitled,  under 
Code  Civ.  Proc.  8f  2060-2662,  to  secure  ap- 
iKjintment  of  his  resident  attorney  as  admin- 
istrator.—In  re  Ferrigan's  Estate  (Sup.)  16. 

Reversal  of  surrogate's  decree  admlttiug  will 
to  probate,  with  a  direction  of  jury  trial,  held 
to  warrant  appointment  of  temporary  adminis- 
trator, under  Code  Civ.  Proc.  S  2670,  notwith- 
standing section  2682.— In  re  HopKins'  \\«U 
(Sup.)  793. 
I    3.    AsMtm  ftppralsal.  and  InTeatory. 

An  executrix  of  an  estate  need  not  account 
for  the  realty.— In  re  Gill  (Sur.)  252. 
i  4.     Golleetlim  and  asaaaseateBt  of  ea« 
tata. 

An  executor's  account  fteM  properly  surchar- 
ged with  an  account  paid  by  him  for  legal  ser- 
vices to  an  attorney  representing  adverse  par- 
ties.—In  re  Northnp's  Will  (Sup.)  318;  In  re 
Long  Island  Ixmn  &  Trust  Co.,  Id. 

An  executor's  account  held  properly  surchai- 


ced  for  negligent  failure  to  collect  clalms.--In  re 
Xorthup-rWill  (Sup.)  -o.  T_  „  T^»  T.1.-1 
I>oan  &  Trust  Co.,  Id 


818 ;  In  re  hoag-  Island 


Deed  by  one  onb'  of  two  acting  «ecutor« 
held  void.— Btown  v.  Doherty  (Sup.)  563. 

A  deed  by  the  widow  of  a  deceased  partn«, 
his  surviving  children,  and  executors  to  the 
surviving  partner,  held  not  an  exercise  of  a 
power  of  sale  created  by  the  deceased  partner  ■ 
wU!.— Hnber  v.  Case  (Sup.)  663. 

An  executor  held  not  liable  for  the  default  of 
his  coexecutots.— In  re  Johnson  (Sur.)  733. 
I  S.     AUvwaaoa  aad  paymeat  aC  alalau. 

Code  Civ.  Proc.  {  2719,  held  to  empower  sur- 
rogate to  permit  compromise  and  settlement  of 
claim  against  estate.- In  re  Gilman's  Estate 
(Sup.)  138. 

Power  of  surrogate  to  permit  compromise  and 
settlement  of  claim  against  decedents  estate 
held  properly  exercised.— In  re  Gilman's  Estate 
(Snp.)  128. 

Husband  held  entitled  to  recover  against  es- 
tate of  deceased  wife  amount  paid  in  conueo- 


tioB  with  her  burial.- P&cbe  t.  Oppenhelm 
(Sup.)  704. 

Code  Civ.  Proc.  I  2718,  held  not  to  authorise 
a  reference  of  claims  for  funeral  expenses 
against  a  decedent's  estate. — Genet  v.  Wiiiocli 
(»ip.)  938. 

A  nephew,  having  permitted  bis  impecunious 
uncle  to  reside  on  certain  real  estate  which  the 
nephew  controlled,  held  not  entitled  to  recover 
for  use  and  occupation  thereof  against  his  un- 
cle's e8tate.-<3enet  v.  WiUock  (Sup.)  938. 

Executrix  held  not  protected  by  Code  Civ. 
Proc.  f  2718,  as  against  claim  not  presented 
within  six  months  from  publication  of  notice. 
—In  re  Gill  (Sur.)  252. 

Executrix  must  prove  claim  against  the  es- 
tate in  the  same  manner  as  any  other  credit- 
or.— In  re  GUI  (Sur.)  252. 

I   6.   IMstrilratloa  of  estata. 

In  distributing  estates  under  Code  Civ.  Proc. 
(  2743,  only  those  having  legal  titles  wiU  be 
recognised.— In  re  Lattau's  Estate  (Sur.)  246. 

I   7.    Bales  aad  ooaTeyaaees  aader  ordec 
of  eonrt. 

Where  the  personal  property  to  Insufficient  to 
pay  the  debts,  a  creditor  nas  his  remedy  under 
the  statute  by  the  sale  of  decedent's  real  es- 
tate.—In  re  Gill  (Sur.)  262. 

{  8.    AetloBs. 

A  complaint  held  to  be  on  an  implied  contract 
to  pay  money  belonging  to  plaintiff,  barred  by 
the  six-year  statute.— Constantine  v,  Constan- 
tine  (Snp.)  139. 

Under  Code  Civ.  Proc.  §  448,  the  administra- 
tor of  a  deceased  partner  held  entitled  to  make 
the  surviving  partner  a  defendant,  for  the  rea- 
son that  he  refused  to  bring  the  action, — Secor 
V.  Tradesmen's  Nat.  Bank  (Sup.)  181. 

Where  there  Is  no  defect  in  the  appointment 
of  an  administrator,  he  has  capacity  to  sue.-r 
Secor  V.  Tradesmen's  Nat.  Bank  (Sup.)  181- 

The  administrator  of  a  deceased  partner  held 
not  entitled  to  maintain  an  action  to  recover 
firm  assets  in  the  possession  of  third  persons. 
—Secor  V.  Tradesmen's  Nat.  Bank  (Sup.)  181. 

Under  Greater  New  York  Charter,  f  1364, 
subd.  1.  Laws  1897,  p.  485,  c.  378,  Municipal 
Court  held  to  have  jurisdiction  of  action  by- 
husband  against  executor  of  deceased  wife  a 
estate  to  recover  amount  paid  for  her  burial 
expenses.— Pache  v.  Oppenhelm  (Snp.)  704. 

Under  Code  Civ.  Proc.  §  3246,  executors  held 
personally  chargeable  with  costs  of  action  by 
devisee  to  enforce  her  rights  in  proper^  with 
which  they  wrongfully  intermeddled.— Rooney 
V.   Bodkin   (Sup.)   800. 

Suit  by  devisee  against  executors  to  obtain 
determination  of  her  rights  "under  will  held 
cognizable  in  equity,  whether  executors  were 
acting  as  testameutary  trustees,  or  were  usurp- 
ing functions  as  such.— Rooney  v.  Bodkin  (Sup.) 

Holder  of  notes,  on  securing  judgment  against 
the  administrators,  held  not  entitled  to  costs; 
the  administrators  being  justified,  under  the  cir- 
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cnmstaiiMs,  In  obtainioK  tb«  judgment  of  the 
court  on  the  eiforceability  ot  the  notea. — Boa- 
worth  y.  Kinghom  (Sup.)  968. 

I  9.     Aeoonatlac  aad  ••ttluneat. 

CharKiug  to  the  executor  personally  all  the 
costs  and  expenses  of  proceedinga  reanlting  in 
the  surcharging  of  his  account  for  negligent 
failure  to  collect  claims  held  in  the  discretion 
of  the  auri-ogate.— In  re  Northnp's  Will  (Sup.) 
818 ;    In  re  Long  Island  Loan  ft  Trust  Ck>.,  Id. 

Legacies  of  property,  bequeathed  to  b«  dirid- 
ed  among  certain  persons,  ktUt  liable  for  their 
proportionate  share  of  executor's  commissions. 
—In  re  Fisher  (Sup.)  667. 

EXEMPLARY  DAMAGES. 

Se«  "Libel  and  SUnder,"  {  2. 

EXEMPTIONS. 

From  taxation  in  general,  see  "Taxation,"  |  1. 
From  transfer  tax,  see  "Taxation,"  t  4. 

EXPERT  TESTIMONY. 

In  drll  actions,  see  "Evidence,"  |  8. 

FACTORS. 

See  "Brokers" 

Where,  in  an  action  for  conversion  of  proper- 
ty, defendant  did  not  claim  that  the  property 
unaccounted  for  had  been  sold  as  directed,  it 
will  be  presumed  that  he  had  concealed  it,  to 
appropriate  it  to  his  own  use.— Anker  v.  Smith 
(Sup.)  479. 

Where  plaintiff  delirered  property  to  defend- 
ant for  sale,  defendant's  refusal  to  redeliver  to 
plaintiff  the  goods  unsold  on  demand  amounted 
to  conversion.— Anker  v.  Smith  (Sup.)  478. 

FALSE  PRETENSES. 

Arrest  of  judgment,  see  "Criminal  Law,"  {  5. 
Former  jeopardy,  see  "Criminal  Law,"  §  2. 
Necessity  of  objections  to  indictment  for  pur- 
pds«  of  review,  see  "Criminal  Law,"  t  8. 

FALSE  SWEARING. 

Se«  "Perjury." 

FEES. 

Of  attorney,  see  "Attorney  and  Client"  I  2. 
Of   sheriffs   or   constables,    see   "Sheriffs  and 
C^nsUbles,"  1. 1. 

FEE  SIMPLE. 

Creation  by  will,  sm  "Wills,'*  S  *. 

FELLOW  SERVANTS. 

Se«  "Master  and  Servant,"  S  S. 


FIDUCIARY  RELATIONS. 

EiSect  of  misappropriation  while  »f^ 
duciary  relation  on  diadiarce  in  bul 
see  "Bankruptcy,"  |  8. 

FINAL  JUDGMENT. 

Appealability,  aee  "Appeal,"  |  1. 

FINDINGS. 

On  reference,  see  "Reference."  {  2. 
Heview  on  appeal,  see  "Appeal,"  I  & 

FIRE  INSURANCE 

See  "Insurance." 

FIXTURES. 

A  beating  apparatus,  installed  is  i  V 
by  a  contractor  purchasing  the  appsnni 
a  contract  of  conditional  sale,  JuU  t  ;r: 
realty.— Jermyn  v.  Hunter  (sup.)  3*i 

FLOWAGE. 

See  "Waters  and  Water  Cktaitm,'  1 1 

FORECLOSURE 

Of  corporate  mortgage,  aee  "Mortnn* 
Of  lien,  see  "Mechanics'  Liens."  i  t 
Of  mortgage,   see   "Chattd  Mortp.-^' 
"Mortgages,"  |  4.  j 

Scope  and  extent  of  review,  aee  'i-V^' 

FOREIGN  CORPORATIOK^ 

See  "CJorporations,"  |  7. 

Dismissal  of  attachment  against,  ik 

ment,"  §  3. 
Insurance  companies,  see  "Insnrtae,' 
Taxation,  see  "Taxation,"  {  1. 


FORFEITURES. 

Of  insurance,  see  "Insunuiee,"  {  & 

FORGERY. 

Liability  of  broker  sellinK  bonds  «l 
thority,  see  "Brokers,"  13.  I 

FORMER  ADJUDICAT11 

See  "Judgment,"  il  4.  6.  I 

FORMER  JEOPARDl 

Bar  to  prosecution,  aee  "Crimiul 
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FORMS  OF  ACTION. 

tee  "Assumpait.  Action  of;  "Replevin":  "Trei- 
pass,"  I  1;   "TroTer  and  Oonvereion." 

FRANCHISES. 

razation,  aee  "Taxation,"  H  1,  2. 

The  grant  of  a  fraudiifie  presuppoeea  a  bene- 
it  to  tiie  public,  and  an  equal  right  on  ererjr 
nember  thereof  within  the  territory  inToWed 
:o  participate  in  the  benefit  on  the  aame  terms 
ind  conditions. — Bhiuebart  t.  Bedfield  (Sup.) 
r89. 

FRAUD. 

See  "Fraudulent  Conveyances." 

Bill  of  partifnilars.  see  "Pleading,"  I  5. 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," f  2. 

Evidence  of  similar  facts  and  transactions,  see 
"Evidence,"  t  2. 

By  partUsular  elosaes  o/per*on& 
Rankrnpt,  see  "Bankruptcy,"  I  3. 
Trustees,  see  "Trusts,"  {  3. 

In  particular  ctawes  of  eonveyancei,  ccnUractt, 

or  transactions. 
See  "Contracts,"  {  1;   "Insurance,"  {  5. 

Particular  remedies. 
See  "BSqnity,"  {  1. 
Rescission  of  contract,  see  "Contracts,"  |  4. 

f   1.    Daoepiioa  aoBStltiitlajc  fraud    and 
U«SUlt7  therefor. 

In  an  action  for  frand,  actual  damages  need 
not  be  alleged  nor  iMroved.— Blomenfeld  t.  Stine 
(Snp.)  81. 

A  grantee  is  not  estopped  to  sne  for  dam- 
ages caused  bj  false  representations  by  bis 
grantor  as  to  incumbrances  on  the  land  by  the 
fact  that  an  examination  of  the  publi?  records 
would  Iiave  informed  him  as  to  tlie  same.— 
Blumenfeld  ▼.  Stine  (Sup.)  81. 

Vendee  of  premises  held  not  pat  on  inquiry 
as  to  falsi^  of  vendor's  rei^esentation  as  to 
amount  of  rental.— Ettlinger  t,  Weil  (Sop.) 
1049. 

i  S.    Aotioaa. 

Answer  in  action  by  grantee  for  damages 
for  false  representations  as  to  liens  held  to 
state  no  defense.— Blumenfeld  v.  Stine  (Sup.) 
81. 

Evidence. in  an  action  for  falsely  representing 
to  a  prospective  vendee  that  the  premises  were 
leased  at  a  certain  rental  held  to  warrant  a 
recovery  of  |6,000.— Ettlinger  r.  Weil  (Sup.) 
1019. 

Measnre  of  damages  for  falsely  representing 
premises  sold  to  be  under  lease  at  certain 
rental  sUted.— Ettlinger  v.  Weil  (Sap.)  1049. 

Evidence  in  action  for  falsely  representing 
premises  sold  to  be  under  lease  at  a  certain 
rental  held  to  sustain  verdict  for  plaintitC, — 
Ettlinger  t.  Wdl  (Sup.)  1048. 


FRAUDS,  STATUTE  OF. 

i  1.     Real  property   and  estates  and  ia- 
'  tereata  therein. 

Oral  agreement  of  children  of  testator  to  give 
their  shore  in  his  estate  to  their  mother  hdd 
not  to  convey  realty  of  an  heir. — ^In  le  Spronle's 
EMate  (8ur.)  432. 

i   S.    Fleadlact   erldeaee,   trial,   aad   re- 
view. 

Tbat  the  statute  of  frauds  may  be  availed 
of  in  partition  against  a  defendant  who  sets 
up  a  contract  for  all  the  property,  it  need  not 
be   set  up  by  reply.— Pattat  v.  Pattat  (Sup.) ' 
140.  ' 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy,"  i  2. 

{    1.,  Transfers  and  tranaaetloas  invalid. 

Failure  of  execotors  to  pay  off  a  mortgage 
on  property  conveyed  by  the  testatrix  to  her 
sou  for  life,  under  the  provisions  of  her  will, 
held  not  fraudulent  as  against  creditors  of  the 
son.— Marshall  v.  United  States  Trust  Co. 
(Sup.)  747. 

FUNERAL  EXPENSES. 

Claims  against  deddent's  estate  for,  see  'Ex- 
ecutors and  Administrators,"  |  6. 

GAMING. 

See  "Lotteries." 

S  1.    Oriaaliial  responsibility. 

In  action  for  violation  of  Pen.  C!ode,  |  351, 
prohibiting  pool-selling,  evidence  held  to  sustain 
finding  that  defendant  assisted  pool-selling.— 
People  V.  Oanepi  (Sup.)  773. 

GARNISHMENT. 

See  "Attachment";  "Execution." 

GIFTS. 

Charitable  gifts,  see  "Charities." 
Transfer  taxes,  see  "Taxation,"  i  4, 

I  1.   Inter  Tlvea. 

Evidence  ne4a  to  show  a  gift  inter  vivos. — In 
re  Spronle's  Estate  (Sur.)  432. 

Where  diildren  of  testator  agreed  to  give  all 
their  interest  in  Iiis  estate  to  their  mother,  the 
surplus  income  paid  to  the  mother  in  each  year 
of  her  life  passed  to  her,  and  need  not  be  ac- 
counted for  by  her  representative.- In  re 
Sprottle's  E^state  (Sur.)  432. 

Where  children  of  testator  agreed  to  give  all 
their  interest  in  the  estate  to  tneir  mother,  and 
subsequently  delivered  to  lier  their  shares  in  the 
personalty,  the  interest  in  the  undivided  estate 
of  the  testator  did  not,  on  the  death  of  one  of 
the  children,  pass  to  the  mother,  but  to  his 
heirs.— In  re  Sproule's  Estate  (Bur.)  432. 
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f  8«   OftvM  m^ffi^, 

Facts  AeU  to  rfiow  a  gift  eaiua  mortis.— Ma- 
hon  V.  DinM  S«t.  Bank  (Sup.)  258. 

Ou  ED  Issne  as  to  whether  a  certain  bank 
book  had  been  included  among  a  number  of 
bank  books  which  were  the  subject  of  a  gift 
causa  mortis,  evidence  considered,  and  held  suf- 
ficient to  show  that  such  was  the  case.— Mahon 
T.  Dime  Sar.  Bank  (8ap.)  238. 

GOOD  FAITH. 

Of  porcbaser,  tee  "Bills  and  Notes,"  S  8* 

GRAND  JURY. 

See  "Indictment  and  Information." 

Extent  of  examination  of  witness  before 
grand  jury  defined.— In  re  Morae  (Gen.  Seas.) 
721. 

Person  accused  of  crime  may  be  allowed  to 
testify  before  grand  jury.— In  re  Morse  (Gen. 
Sesa.)  721. 

After  indictment  found  and  returned,  grand 
Jury  cannot  examine  further  In  the  matter. — 
Id  re  Morse  (Gen.  Sess.)  721. 

Refusal  of  witnesn  to  testify-  before  grand 
Jury,  on  the  ground  that  hia  evidence  may  con- 
vict him  of  the  crime,  held  not  guilty  of  cou- 
tenpti— In  re  Morse  (Gen.  Seas.)  721. 

Grand  jury  can  inquire  as  te  a  crime  com- 
mitted within  the  county  only  on  complaint  or 
knowledge  that  such  crime  has  been  committed. 
—In  re  Morw  (Oen.  Sess.)  721. 

HABEAS  CORPUS. 

I  1.    J«iUAlotloa,  pT«M«4lsast  unA  v»> 

Where  there  la  no  traverse  to  a  return  to  a 

writ  of  habeas  corpus,  such  return  must  be 
accepted  as  true. — People  v.  New  York  Catho- 
lic Protectory  (Sap.)  557. 

Habeas  corpus  being  a  writ  of  right,  the  only 
<lue8tion  brought  up  is  the  fact  of  commitment. 
—  People  V.  New  York  Catholic  Protectory 
(Sup.)  557. 

Where  petition  for  habeas  corpus  alleged  an 
agreement  for  detention,  and  return,  which  was 
not  traversed,  alleged  a  commttment,  relator 
should  have  been  remanded. — People  T.  New 
York  Catholic  Protectory  (Sup.)  667. 

HACKS. 

Stands  in  citieti,  see  "Municipal  Corporations," 

HARMLESS  ERROR. 

In  dvil  actions,  see  "Appeal,"  {  5. 

HEALTH. 

I  1.    K«siilatioa«  ajid  oCeasaa. 

The  test  as  to  the  application  of  Laws  1897, 
p.  468,  «.  415,  I  2Q.  as  amended  bf  l^wa  1880, 
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flooring  in  city  buildings,  is  whether  tbr 
ing  is  to  be  constructed  of  firepiou!  3.a>r 
and  not  whether  the  floor  beams  are  v>m 
or  irou.—HolKBan  t.  Katusan  (Sup.)  47& 

HEARING. 

In  probate  proceedings,  see  "Wllla."  i  3, 

HEIRS. 

See  "Descent  and  Distribution.'' 


HIGHWAYS. 

"Municipal  Orporatioas.''  i 
railroad    croaaings,    see   ~Bi 


See  "Bridges" 
Accidents    at 
roads,"   {  2. 

i   I.    EstabUaluHamt,  aliaMstfaa. 

eontiiiwiice.  _ 

OouBty  court,  in  proceeding  to  lar  out  Ud 
way,  held  to  have  authority,  under  C^ode  11 
Proc.  i  3240,  to  allow  costs  and  disbnnei-.  .1 
to  j>etitloDer  on   confirming  eomms8sioa«Ri'  re- 
port,   notwithstanding    Highway    Lev,   Uvf 
1890,  pp.  1196,  1206,  c  668.  H  9t^  »>.  1^- 
In  re  Peterson  (Sup.)  1014. 

Commissioners  appointed  to  lay  out  a  Ud- 
way  cannot  materially  depart  from  the  p"- 
stated  in  the  petition. — In  re  King  (Co.  C: 
236. 

Report  of  commissioners  appointed  to  jU 
out  a  highway  set  aside. — In  re  ^ing  (Cb.  Ct' 
236. 

HOLDING  OVER. 

By  tenant,  see  "Landlord  and  Tenant."  f  ^ 

HOLOGRAPHIC  WILLS. 

See  "Willa,"  i  2. 

HOMICIDE. 

I   1.    Im4l«tve»t  wad  iMtarmuMam. 

An  Indictment  for  manslauf^ter  caused  t? 
negligence  Aeld  to  suiiicieutly  allege  that  V 
cedent's  death  was  the  result  of  defa»ItB.:'' 
negligent  act— People  v.  Murphy  (Sap.)  T^i 

An  Indictment  for  manslaughter  as  the  ttfVT 
of  negligence  held  to  safflciently  allege  the  ^f 
of  decedent's  death.— People  ▼.  Murphy  iSi& 
780. 


S4ee 


HUSBAND  AND  WIFE. 


•Marriage." 


Divorce"; 

}    1.    Aetloiia. 

A  married  woman,  living  with  her  hnfbni 
can  recover  in  as  action  for  personal  iiuc<T 
only  for  the  pain  and  suffering. — yi™»i»«i  i,  is- 
terurban  St.  Ry.  Co.  (Sup.)  -Mia 


See 


ILLEGITIMATE  CHILDREN. 

"Bastards." 
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IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

?««  "Gonatltiitional  Law,"  (  1. 

IMPEACHMENT. 

yt  witnen,  wee  "WitbeMes,"  f  8. 

IMPLIED  CONTRACTS. 

See  "Assninpslt,  Actiod  of;  "U»e  and  Occu- 
pation";   •'Work  and  Labor." 

IMPRISONMENT. 

See  "Arreat";    "BaU";    "BjtecutJon,"  i  2. 
Habeas  coipua,  see  "Habeas  Corpus." 

IMPROVEMENTS. 

LienH,  see  "Mechanics'  Liens." 
Public  imjiroveinents,  see  "Manicipal  Corpora- 
tions," I  4. 

INDEMNITY. 

Production  of  books  showing  amounts  paid  em- 
ployes in  action  for  indemnity  insarance,  see 
"Discovery,"  f  1. 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  i  9. 

INDICTMENT  AND   INFORMATION. 

See  "Grand  .Tuty." 

Necessity  of  objections  to,  for  purpose  of  re- 
view, see  "Criminal  Law,"  {  6. 

lV>r  portfevlor  o/eiwet. 
See  "Conspiracy,"  {  1;   "Homicide,"  i  1;  "Per- 
jury." §  1. 


f    1. 


dlsailsa,   MiA 


Motioa  t«  qvaak 
d*aM»t«r. 

An  objection  to  an  indictment  for  conspiracy 
that  tke  allegations  thereof  showed  that  there 
was  a  merger  of  tbe  crime  of  conspiracy  to  pro- 
cure money  by  false  pretenses  in  the  crime  of 
false  pretenses  itself  might  have  been  raised 
by  demurrer,  under  Code  Or.  Proc.  {  323,  aubd. 
4.— People  V.  "Weichers  (Sup.)  897. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,   see 
"Bills  and  Notes,"  {  3. 

INFANTS. 

Survival   of   right   of   action   by    infant,    see 
"Abatement  and  Revival,"  $  1. 

{   1.    OontnMto. 

Infancy  of  payees  of  note  held  not  to  affect 
its  validity.— Yarwood  v.  Trusts  &  Guarantee 
Co.  (Sup.)  947. 


i  2.    Aotlons. 

In  an  action  by  an  infant  for  injury,  there 
can  be  n6  recovery  for  loss  of  wages;  he  not 
being  emancipated.— Nemorofskie  v.  Interurban 
St.  By.  Co.  (Sup.)  403. 

INFERIOR  COURTS. 

See  "Courts,"  t  8. 

INHERITANCE. 

See  "Descent  and  Distribution." 

INHERITANCE  TAX. 

See  "Taiation,"  f  4. 

INJUNCTION. 

Consolidation  of  action  for  damages  and  in- 
junction and  action  for  damages  alone,  see 
"Action,"  §  1. 

Costs  on  dismissal,  see  "Costs,"  |  1. 

Beatraintng  parUoular  act»  or  proceeAlnat. 
Use  of  street  for  hack  stand,  see  "Municipal 

Corporations,"  g  tt. 
Voting  corporate  stock,  see  "Corporations,"  i{ 

2,  7. 

I   1.    rwUmiamrj  mmi.  lmt«slo<mt»rr  in- 
Jniiotlona. 

Defendants  held  entitled  to  counsel  fees  on 
voluntary  discontinuance  of  injunction,— Mc- 
Gown  r.  Barnum  (Sup.)  005. 

Services  of  counsel  for  defendant  held  to  be  on 
account  of  injunction,  entitling  him  to  an  order 
of  reference  to  ascertain  bis  damages. — Perlman 
V.  Bernstein  (Sup.)  862. 

I  S.    PenauMnt   tejwketlaa    mmi    uth*r 
TeHmt. 

Court  held  to  have  power,  after  suspension  of 
injunction  for  one  year,  to  grant  a  further  ex- 
tension thereof. — Sponenbargh  v.  City  of  Glo- 
versville  (Sup.)  602. 

I  8.    Violation  sad  pii«l»hi>«t. 

One  held  improperly  adjudged  guilty  of  con- 
tempt for  violating  an  injunction  against  dis- 
posing of  property;  the  receiver  in  supplemen- 
tary proceedings,  entitled  thereto,  not  having 
made  a  demand  therefor. — Gerson  v.  Berti 
(Sup.)  458. 

I  4.     I<l*1>Ultlea  on  bonds  or  uaderteh* 
Infga. 

Where,  m  injunction  suit,  defendants  have 
unsuccessfully  moved  to  vacate  the  injunction, 
they  are  not  barred,  on  subsequent  discontinu- 
ance, from  seeking  damages. — McGown  v.  Bar- 
ium (Sup.)  605. 

Where  plaintiff  voluntarily  discontinues  suit, 
held,  a  reference  should  be  had  to  determine 
damages  for  injunction  obtained.'~<McGown  T. 
Barnum  (Sup.)  605. 

INNKEEPERS. 

Restaurant  keepers  are  liable  for  negligence 
of  servant  in  course  of  employment.— Block  v. 
Sherry  (Sup.)  160. 
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Whether  BpIUing  a  glass  of  water  on  a  gne«t 
b7  a  waiter  in  a  crowded  restaurant  is  negli- 
gence depends  on  the  circumstances  of  the  cam. 
—Block  y.  Sherry  (Sup.)  IdO. 


INSOLVENCY. 

See  "Bankruptcj." 

0{  corporation,  Mt  'XJorporationa," 


%*. 


INSPECTION. 


B7  employer,  see  "Master  and  Serrant,"  |  4. 
Of  writings,  see  ''DiscoTery,"  f  1. 

INSTRUCTIONS. 

In  dyU  acUons,  see  "Trial,"  I  6. 
In  criminal  prosecutions,  see  "Oriminal  Law." 
14. 

INSURANCE 

Attachment  of  funds  of  insurance  company,  see 
"AtUchment."  i  1. 

Effect  of  receivership  on  lien  aoqnired  by  ben- 
eticiary,  see  "Keceivers,"  }  2. 

Laws  relating  to  change  of  persons  on  whom 
process  sbaU  be  served  in  actions  against  for- 
eign insurance  companies  as  impairing  obli- 
gation of  contract,  see  "Constitntional  Law," 

Production  of  books  showing  amounts  paid  em- 
ployes in  action  for  indemnity  losurance^  see 
•Discovery,"  |  1. 

Transfer  of  policies  by  bankrupt  as  unlawful 
preference,  see  "Bankruptcy,"  |  2. 

{    1.    Oostrol  aad  recvlatioai  la  jKeaend. 

Laws  N.  C.  1899,  p.  175,  c.  M,  |  62,  held  to 
authorise  service  of  process  00  the  insunnce 
commissioner  in  au  action  against  a  foreign  in- 
surance company  on  a  policy  issued  before  the 
statute  was  passed.— Johnston  v.  Mutual  Re- 
serve Fund  Life  Ina.  Co.  (City  Gt.  N.  Y.)  438. 

A  foreign  insurance  company  held  still  doing 
business  in  the  state,  so  that  jurisdiction  could 
be  acquired  by  service  on  an  agent.— Johnston 
V.  Mutual  Reserve  Fund  Life  Ins.  Go.  (City 
Ct.  N.  Y.)  43S. 

Where  a  foreign  insurance  company,  pursu- 
ant to  Laws  N.  C.  1899,  p.  175,  c.  54,  (  ffii,  ap- 
pointed the  insurance  commissioner  to  receive 
process  in  actions  against  it,  held.  It  could  not 
revoke  the  appointmont. — .Tohnoton  v.  Mutual 
Reaerve  Fund  Life  Ins.  Co.  (City  Gt  N.  T.) 
438. 

Act  N.  0.  June  1.  1890  (I^ws  180D,  p.  197, 
€.  62),  prohiUting  every  insurance  company 
transacting  business,  unless  it  became  a  corpo- 
ration of  the  state,  held  not  to  affect  prior  poli- 
cies and  the  remedy  thereon. — Johnston  v.  Mu- 
tual ReMrre  Fund  Life  Ins.  Go.  (City  Ct.  N. 
Y.)  488. 

I  S.    lM«nm«e  «c«mta  asd  'bvokera. 

Under  by-laws  of  a  mutual  fire  insurance  as- 
sociation, one  of  its  directors  ^eld  authorized  to 
make  an  oral  contract  to  insure  a  member, 
pending  action  on  his  application.— Loomia  t. 


JeSeraon  County  Patrons'   Fire   Belief   Aaa'n 
(Sap.)  6.  . 

Where  a  married  woman  was  appointed  agent 
of  a  life  insurance  company,  bat  her  hasbsnd 
acted  for  her  with  the  knowledge  of  tiie  o(Oc«n 
of  the  company,  be  had  the  autiiority  of  a  gen- 
eral agent.— Peck  t.  Washington  Life  Ina.  Co. 
(Sup.)  210. 

Broker's  contract  to  fomiah  insnranoe  hdd 
not  terminated  by  dissolution  of  combination  of 
insurance  conipaniea  mentioned  therein. — Tan- 
enbanm  v.  Joaephl  (Sup.)  839. 

Insurance  looker's  contract  to  fomiah  inanr- 
ance  heU  reacind6d.^ranenbaam  t.  Joaephi 
(Sup.)  839. 

I  S.     Tka  ■Mktcafft  is  smaand. 

Where  a  director  of  a  mutual  insnrance  aaao- 
dation  had  agreed  that  plaintilf  dionld  be  in- 
sured i>ending  action  on  his  applieatiafi,  mad  he 
suffered  loss  during  such  time,  defendant  could 
not  escape  liabUiQ  by  subseaiiently  tejectinj; 
such  application.— Loomia  v.  Jefferson  County 
Patrons'^  Fire  Relief  Aas'n  (Sap.)  6. 

A  failure  to  indorae  a  mntnal  fire  polic7  to 
the  mortgagee  of  the  property  as  hia  interect 
may  appear,  under  one  of  insurer's  by-laws,  held 
not  to  relieve  insurer  from  liability  on  the  r^- 
ioy.— Loomis  v.  Jefferson  Coonty  Patrons'  Fir- 
Relief  Ass'n  (Sup.)  5. 

Description  of  location  ot  goods  held  safBciect 
to  entitle  plaintiff  to  recover  in  action  on  fire 
insurance  policy.— Edwards  v.  Fireman's  In<. 
Co.  (Sup.)  507. 

Where  plaintiff's  interest,  entitling  him  to  an 
injunction, '  no  longer  existed  at  time  of  trial 
dismiasal  of  coinplaint  was  proper. — Odell  t. 
Bretuey  (Sop.)  665. 

i  4.  Aaain^eai  or  otkar  trmasfer  ot 
^Uey. 

An  assignment  of  a  life  policy,  Bcknowied^eJ 
and  nnder  seal,  hdd  to  require  proof  by  one 
diRputing  it  tliat  it  waa  not  for  a  valid  considera- 
tion.— Von  Schuckmann  v.  Heinrich  (Sap.)  t!73. 

I  S.  AToUUua«e  ot  polley  for  aalarepz*- 
••atatloB,  friamd,  or  b»— tuh  at 
warmaty  or  ooadlitlaa. 

In  an  action  on  a  life  Inaurance  policy,  facts 
held  not  to  show  that  insured  knew  when  be 
made  the  application  that  a  sore  on  his  tomrnt 
was  a  cancer. — Peck  v.  Waahington  Life  Ins. 
Co.  (Sup.)  210. 

Accident  inaurance  policy,  containing  warranty 
that  assured  was  married,  held  forfeited,  and 
beneficiary  could  not  recover  thereon  after 
assured's  death;  he  baring  had  no  wife. — 
Gaines  v.  Fidelity  &.  Casualty  Co.  of  Mew 
York  (Sup.)   821. 

I  6,  Ferfaltave  of  poUoy  for  breaok  of 
pMMalaaory  wanroaty,  oovoaaat, 
or  ooaditloa  sabooqaoat. 

The  assignment  of  a  life  insurance  policy  to 
a  person  nominally  acting  as  general  agent  of 
the  insurer  held  not  to  vitiate  the  policy. — Perk 
V.  Washington  Life  Ins.  Oo.  (Sup.)  210. 

Acceptance  of  premium  on  life  policy  with 
knowledge  of  an  assignment  heU  to  have  gives 
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complete  force  and  effect  to  the  poller  on  the 
date  of  deliverr.— Peck  T.  Waahln^oa  Life  Ins. 
Co.  (Sap.)  210. 

Gontinning  insonmce,  in  force  at  the  time  of 
the  iBsuance  of  a  policy,  luM  not  other  iuBor- 
&iice,  within  the  mecming  of  its  etipulatloDs  as 
to  otiier  iumrance. — Lewb  t.  Gnaraian  Fire  & 
Life  Aasar.  Go.  (Sup.)  S25. 

Where  the  insured  in  a  fire  policy  coold  not 
recoTer  for  a  Iobs,  a  mortgagee  of  the  property 
insured  could  not  enforce  the  provision  in  the 
policy  stipulating  that  the  loss,  if  any,  should 
be  payable  to  him  as  his  interest  might  appear. 
—Lewis  ▼.  Ooaidian  Fire  &  Life  Asanr.  Co. 
(Sup.)  525. 

f  T.  Estoppel,  walTMT,  o»  asT««aaeiits 
•tfeetlac  rlcht  te  •TOid  or  for- 
feit polior. 

Mutual  insurance  association  held  estopped  to 
claim  nonliability  for  an  alloged  misstatement  of 
interest,  written  in  an  application  by  one  of  in- 
^u^er'8  directors. — Loomis  T.  Jefferson  Ooon^ 
Patrons'  Fire  BeUef  Ass'n  (Sop.)  5. 

The  general  agent  of  a  life  insurance  com- 
pany has  authority  to  waive  immediate  payment 
of  premium  on  delivMnr  of  a  policy.— Peck  t. 
WashingtcHi  Life  Ins.  Co.  (Sup.)  210. 

An  insurance  company  Krld  to  bare  waived 
the  stipulaticn  In  its  policy  with  reference  to 
other  insurance.— tie  WIS  v.  Guardian  Fire  & 
Life  Aamir.  Co.  (Sup.)  525. 

I  8.    Btsks  ABd  Mkuses  of  loss. 

The  rupture  ot  a  blood  vessel,  caused  by 
lifting.  Md  not  an  "accident,"  within  the  mean- 
inji  of  that  term  in  a  certificate  of  a  beneficial 
association. — Niskem  v.  United  Brotherhood  of 
Carpenters  &  Joiners  of  America  (Sup.)  640. 

t  9.  Eacteat  of  loss  wmi  UahlUtj  of  la^ 
sorer. 

Burglary  insurance  policy  construed,  and  held 
to  limit  liability  of  company  to  $250  on  any  one 
article  of  jewelry. — Wormser  v.  General  Ace. 
Assur.  Corp.  (Sup.)  974. 

i  la   AdJastmoBt  of  loss. 

The  resignation  of  an  appraiser  appointed  of 
a  fire  loes,  after  the  award,  was  ineffectual  to 
invnlidate  the  same. — Eisenberg  v.  Stuyvesant 
Ins.  Co.  (Sup.)  463. 

Appraisal  of  loss  on  fire  policy  by  umpire 
and  one  appraiser  hel4  invalid. — New  York  Mut 
Savings  &  Loan  Ass'n  v.  Manchester  Fire 
Aasnr.  .Ca  (Sup.)  1076. 

An  actioD  may  be  maintained  to  set  aside 
an  award  l^  insurance  appraisers,  and,  if  suc- 
cessful in  tnat  regard,  then  for  a  recovery  on 
the  policy  of  the  actual  loss  snstained.— New 
York  Mut.  Savings  &  Loan  Ass'n  v.  Manches- 
ter Fire  Assor.  Co.  (Sup.)  1075. 

{11.   Blg^t  to  proeeads. 

The  administrator  of  insured  hdd  entitled  to 
allowance  against  the  assignee  of  the  life  pol- 
icy for  a  premium  paid  after  insured's  death.— 
Von  Schnckmann  v.  Helnrich  (Sup.)  678. 

I  IS.   Actions  on  poUelas. 

In  an  action  on  a  life  policy,  the  burden  was 
on  the  insurer  to  show  that  a  sore  on  the  tongue 


of  insured  at  the  ttans  of  the  application  was  a 
cancer,  or  that  he  beHeved  it  to  be  such.— Peck 
T.  Washington  Life  Ins.  Co.  (Sup.)  210. 

Whether  insured  in  a  life  policy  used  liquor 
"to  excess,"  within  the  meaning  of  the  applica- 
tion; is  a  Question  of  fact— Moore  v.  I*niaentlal 
Ina.  Co.  (Sup.)  368. 

Finding  that  Insured  is  a  life  policy  did  not 
use  liqnor  to  excess  held  against  the  weight  of 
the  evidence.— Moore  v.  Prudential  Ins.  Co. 
(Sup.)  368. 

The  provision,  in  a  polley  of  fire  Insurance, 
^viug  the  insurer  60  days  after  notice  of  loss 
m  which  to  pay  the  insurance,  is  waived  by 
denial  of  all  liability  under  the  policy.— Eldwards 
V.  Fireman's  Ins.  (Do.  (Sup.)  507. 

The  question,  whether  a  firm  was  the  agent 
of  an  insurance  company  AeI<L  under  the  evi- 
dence, for  the  jury. — Lewis  v.  Guardian  Fire  & 
Life  Asanr.  Co.  (Sup.)  525. 

In  an  action  on  a  policy  procured  by  a  do- 
mestic corporation  from  a  foreign  insurance 
company  authorized  to  do  business  in  New  York 
on  property  located  in  Canada,  the  assignee  of 
the  mortgagee  Keld  a  necessary  party,  though 
a  resident  of  Canada. — Lewis  v.  Guanlian  Fire 
&  Life  Assur.  Co.  (Sup.)  525. 

Where,  in  an  action  on  a  lite  policy  by  the 
assignee  thereof,  insured's  administrator  was 
brought  in  by  an  order  of  interpleader,  held, 
that  costs  should  not  be  awarded  against  him. 
Code  Civ.  Proc.  H  1835,  1836.— Von  Schuck- 
mann  v.  Heinrich  (Sup.)  673. 

In  an  action  on  an  insurance  policy,  on  the 
issue  of- false  warranty,  it  was  for  the  jury  to 
decide  whether  insured  lost  consciousness  in  the 
spells  to  which  witnesses  testified. — Stemaman 
V.  Metropolitan  Life  Ins.  Ck>.  (Sup.)  904. 

8  13.   Xmtnsl  'boaoflt  Inswranee. 

Where  neither  the  statute,  constitution,  nor 
by-laws  of  a  benefit  order,  in  force  at  the  time 
testator  became  a  member  and  at  the  time  of 
his  death,  authorize  a  desigjiation  of  a  benefici- 
ary by  will,  a  designation  of  that  character 
is  insufficient. — In  re  Smith's  Estate  (Sur.)  725. 

Designation  of  beneficial?  of  death  benefit 
as  "payable  to  estate"  held  insufficient. — In  re 
Smith's  Estate  (Sur.)  725. 

INTEREST. 

See  "Usury." 

Application  of  payments  on  principal,  see  "Pay- 
ment," §  2. 

Element  of  damages,  see  "Damages,"  {  1. 

Foreclosure  for  default  in  payment,  see  "Mort- 
gages," S  4. 

On  particular  cla«se«  cf  UaHUUes, 
Benefits  to  landowner  from  mnnidpal  improve- 
ments, see  "Municipal  Corporations,"  {  4. 
Compensation    for   property   taken    for    public 
use,  see  "Eminent  Domain,"  {  2. 

Pecuniary  interett  <n  parttcutor  tubjectt. 
Effect  as  to  credibility  of  witness,  see  "Wit- 
■  I  3. 
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INTERLOCUTORY  INJUNCTION. 

8«e  "Injtinetioii."  f  1. 

INTERLOCUTORY  JUDGMENT. 

See  "JudKment,"  i  2. 
Appealability,  Me  "Appeal,"  I  1. 
Review  on  appeal,  see  "Appeal,"  |  6. 

INTERNATIONAL  LAW. 

See  "Alien*." 

INTERPLEADER. 

i   1.    Blclit  to  lat*r9le*d«». 

Applicant  for  order  of  interpleader,  hariug 
had  two  daiins  for  same  dpbt  made  upon  it, 
held  entitled  to  order,  under  Code  Civ.  Proc. 
g  820,  proriding  that  the  court  may  grant  such 
order  in  certain  casea. — Wells  v.  Com  Bxch. 
Bank  (8tip.)  480. 

I  S.     Proeeedlnsa  and  r«Uet. 

Applicant  for  order  of  interpleader  to  court 
having  no  equity  jurisdiction,  when  same  appli- 
cation could  have  been  made  to  court  having 
such  Jurisdirtion,  hftd  entitled  to  order  only  in 
the  court  having  equity  jurisdiction.— Wells  v. 
Com  Exch.  Bai*  (Sup.)  480. 

INTERROGATORIES. 

To  witnesses,  see  "Depositions." 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

I    1.    Iiooal  ovtloa. 

Inadvertent  errors  of  town  clerk  held  insuf- 
ficient to  justify  resubmission  of  local  option 
questions,  under  Liquor  Tax  I^w,  Laws  18U(i, 
I.  57,  c.  112,  i  16.— People  v.  Edwards  (Sup. 

118. 

I  2.     XileeiuMS  Mid  taxas. 

In  an  action  on  a  liquor  dealer's  bond,  the 
breach  alleged  being  Sunday  sales  in  prohibited 

auantiticfl,  evidence  held  insufficient  to  establish 
ie  defense  that  the  liquor  was  served  to  guests 
with  meals.— OuUinan  v.  Kori^uro  (Sup.)  570. 

Under  Code  Civ.  Proc.  §  1015.  and  -Liquor 
Tax  Law,  Laws  18»6,  p.  60,  c.  112,  |  28. 
subd.  2,  as  amended  by  Laws  1003,  p.  112fi, 
e.  486,  held,  that  the  court,  ou  the  return  day 
of  an  order  to  show  cause  why  a  liquor  tax 
certificate  should  not  be  revoked,  has  authority 
to  order  a  reference,  althnugli  the  respondent 
does  not  appeor. — In  re  Cullinnn  (Sup.)  817. 

i  3.    BegnlAtioaa. 

House  kept  for  accommodation  of  gnests  neld 
a  hotel,  within  Laws  18!»7.  p.  234,  c.  312,  !  31, 
cl.  "k, '  permitting  hotel  keepers  holding  a 
liqpor  tax  certificate  to  sell  liquor  on  Sunday.— 
In  re  Cullinau  (Sup.)  660. 


8 


I  4.     OffMsaea. 

Bar  partitioned  off  from  pavilton  cm  Sg 
held  not  to  render  keeping  pAvilien  o^h 
Sunday  a  violation  of  Idiwu  iS07,  p,  Zi 
812, 1  31,  d.  "»"— In  i«  CaUiBan  (Sopl)  9i 

Sandwiches  served  with  whisky  os  Sd 
held  not  to  constitute  a  meal  in  good  1 
within  Laws  1897,  p.  2S4.  c.  312.  f  31.  dL 
allowing  hotel  keepers  holding  Uqoor  tax 
tificates  to  sell  liquor  to  guests  oo  Soadd 
In  re  Callinan  (Sup.)  660.  1 

INVENTION.  I 

See  "Patents." 

ISSUES. 

In  dTil  actions,  see  "Pleading,"  f  7. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  "CrJ 
inal  Law,"  J  2. 

JOINDER. 

Of  canses  of  action,  see  "Action,"  {  1. 
Of  parties  la  civil  actions,  see  "Parties."  1  L 

JOINT  ADVENTURES. 

An  arrangement  for  pool  and  sale  of  rt«H 
held  to  create  a  joint  interest,  iinporang  ca  iti 
ties  fiduciary  obligations  of  partners.— ^-ht  ' 
Hyde  (Sup.)  285. 

Arrangement  tor  the  pooling  and  sale  M  >.  ^ 
porate  stock  held  to  give  plaintiff  a  dirert  ::.m 
est  as  owner  in  250  shares,  with  continp^o:  : 
terest  in  the  whole,  while  defendants  had  i:.ta 
est  in  the  remainder,  subject  to  plaintifT:  a 
tingent  interest.- Spier  v.  Hyde  (Sop.;  2S3. 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 
Id   bank  deposit,   see   "Banks  and  Bankii!; 
S  3. 

Where  two  persons  own  jointly  a  depoat  i: 
savings  bank,  the  survivor  becomes  vestnl  <it 
the  entire  fund.— Farrelly  v.  Kmlgtant  Into 
trial  Sav.  Bank  (Sup.)  64. 

Facts  held  to  show  that  owner  of  a  depnct  i 
a  savings  bank  intended  to  make  another  f- 
owner  of  the  account.— Farrelly  v.  Emigntt  Ii 
dnsttial  Sav.  Bank  (Sup.)  54. 

Deed  of  tenants  in  common  to  one  of  the  t<q 
ants  and  a  third  person  as  joint  teoaats  lf.li\ 
create  a  joint  tenancy. — ColsoB  T.  Baker  -Ci 
Ct.)238. 

JUDGES. 

See  "Courts." 

Kemarfcs  and  condnct  at  trial.  8e«  "Crinie 
Law,"  f  4. 
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Appoiatakemt,  q«jtUfleatl«n(  aad 
tenwra. 
ader  Cuust.  art  6,  {  4,  a  vacancy  occurring 
EBo«  of  Justice  ot  the  onpreme  Court  on  Au- 
2d  held  properly  filled  at  general  election 
S^ovember  3d  following,  especially  in  view 
.a-WB  1892,  p.  14aO,  c.  677,  }  26— People  v. 
drich  (Sup.)  114. 

acts  showing  a  mere  error  in  the  applica- 
of  the  law  to  a  case  before  a  city  mag- 
ite  held  insufficient  to  justify  his  removal 
;be  ground  that  he  was  corrupt  or  iucom- 
nt.— In  re  Baker  (Sup.)  1022. 

petition  for  the  removal  of  a  police  mag- 
ite  for  the  alleged  wrongful  discharge  of 
nin  p«r8on8  charged  with  having  policy 
bers  in  their  possession  held  insufficient. — 
e  Baker  (Sup.)  1022. 

JUDGMENT. 

■promise  and  settlement  of  judgment,  see 

Lccord  and  Satisfaction." 

isjons  of  courts  in  general,  see  "Courts," 

2. 

■ct   of   discharge   of   judgment   creditor   in 

LDkmptcy.  see     Bankruptcy,"  i  3. 

iew,  see  "Appeal." 

acOoru  ty  or  agatntt  porMeutor  cUuaet  qf 

parties, 
solved  corporation,  see  "Corporations,"  g  6. 
jrscr  of  note,  see  "Bills  and  Notes,"  §  3. 

tn  porMcuktr  dvU  aeUatu  or  proceediiyjt, 
possession  proceedings,  see  "Landlord  and 
pnant,"  (  6. 
appeal,  see  "Appeal,"  |  6, 

.     Bt  d*f  amlt. 

n   application   to   open   a  default  judgment 
improperly    granted. — O'Meara    v.    Inter- 
in  St.  Ry.  Co.  (Sup.)  405. 

ction  of  court  in  refusing  to  open  default 
proper. — Audit  Oo.  of  New  York  v.  Mc- 
igLt  ^up.)  542. 

On  trial  of  Issmea. 

idRtnent  held  to  be  interlocutory,  under  Code 
Proc.   {  1200,  defining  judgment. — Maeder 
Vexler  (Sup.)  402. 

be  taxing  of  costs  and  including  them  in  an 
rlocutory  judgment  is  proper,  under  the  ex- 
IS  provisions  of  Code  Civ.  Proc.  {  3232.— 
5der  v.  Wexler  (Sup.)  402. 

n  interlocutory  judgment  properly  provides 
ezecntion  for  the  collection  of  costs  under 
express  provisions  of  Code  Civ.  Proc.   H 

,  3233.— Maeder  v.  Wexler  (Sup.)  402. 

memorandum,  filed  hf  a  trial  judge,  stating 
grounds  of  bis  decision,  is  no  part' of  the 
nnent. — Forgotson    v.    Raubitacnek     (Sup.) 

^ere  the  record  of  a  judgment  does  not 
w  against  whom  it  was  rendered,  there  is 
presamption  that  it  was  against  the  de- 
dant. — Goldberg  v.  Markowitz  (Sup.)  1045. 

'  Judgment  held  uot  to  raise  a  presumption 
t  a    certain   defendant  appeared.— Goldberg 
Vlarkowitz  (Sup.)  1045. 
87  N.X.S.— 76 


A  judgment  that  does  not  show  against  which 

Sarty   it   was   rendered   is   void.— Goldbevs   y, 
[arkowitz  (Sup.)  1045. 

!   3.    Openlac  or  Taeailac 

An  order  granting  a  motion  to  set  aside  a 
judgment  after  a  trial  on  the  merits,  on  the 
ground  that  defendant's  counsel  had  been  guilty 
of  negjigence,  hHd  error.- Early  t.  Bard  (Sup.) 
650. 

I  4.    Xers*'  wnd  ter  ef  oavaea  of  aetion 
and  defenses. 

Where  plaintiff  sued  on  a  building  contract, 
but  recovered  only  for  extras,  a  subsequent  suit 
for  the  reasonable  value  of  work  and  material 
held  not  a  splitting  of  the  cause  of  action,  bar- 
ring the  second  action.  —  Maeder  v.  Wezler 
(Sup.)  400. 

Judnnent  for  defendant  on  a  building  con- 
tract, because  there  was  not  complete  perform- 
ance, held  not  a  bar  to  an  action  for  the  rea- 
sonable value  of  the  work  and  materials.- 
Maeder  v.  Weiler  (Sup.)  400. 

A  judgment  between  the  same  parties,  in 
which  thfe  same  question  urged  in  a  subsequent 
suit  was  litigated,  held  res  adjudicata,  though 
the  first  judgment  was  entered  on  a  dismissal 
of  the  complaint  for  failure  of  proof,  and  not 
on  the  merits.— Engel  v.  Union  Square  Bank 
(Sup.)  1070. 

A  judgment  in  an  action  by  a  trustee  in 
bankruptcy  against  defendant  to  determine  the 
ownership  of  certain  policies  assigned  to  the 
latter  held  conclusive  of  a  subsequent  action 
to  recover  any  part  of  the  fund  arising  from 
such  policies.— Engel  v.  Union  Square  Bank 
(Sup.)  1070. 

I  6.     OoBoInsiTeness  of  adjndioatlon. 

Adjudication  that  part  of  Issue  of  bonds  was 
invalid  held  not  to  annul  bonds  sold  to  other  par- 
ties.—City  of  Ironwood  v.  Wickes  (Sup.)  554. 

Judgment  in  former  action  that  a  deed  had 
not  been  delivered  field  not  binding  on  plaintiffs 
in  a  subsequent  partition  suit.— Buss  v.  Max- 
well  (Sup.)   1077. 

t  6.     BnspensloB,   enforeemeat,   and   re- 
vival. 

Supreme  Court  has  power  temporarily  to  sus- 
pend operation  of  its  judgments.— Sponenburgh 
v.  City  of  Gloversville  (Sup.)  602. 

I  7.     Pleadlnc    and    evidonce    of    Jndc- 
ment  as  estoppel  or  defense. 

A  reply  held  not  to  deny  that  labor  and  mate- 
rial, the  reasonable  value  of  which  is  sued  for, 
was  not  embraced  in  a  former  action  on  a  con- 
tract.—Maeder  V.  Wexler  (Sup.)  400. 

In  an  action  on  a  judgment  of  a  court  of  an- 
other state,  held,  that  plaintiff  could  prove  facts 
outside  the  record  to  snow  it  had  jurisdiction. — 
.Tohnston  v.  Mutual  Reserve  Fund  Life  Ins. 
Co.  (City  Ct  N.  Y.)  438. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  "Executors  and 
Administrators,"  |  7. 
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JURISDICTION. 


Want  of,  gronnd  for  dismissal  of  action,  Me 
"Dismissal  and  Nonsuit"  I  2. 

/urttdtetKm  Q/patKcuIor  acMoiw  or  proeosdtnff*. 
Against  foreign  corporation,  see  "Corporations," 

8  7. 
Against  personal  reprpsentatiTes,  see  "Bxecn- 

tors  and  Administrators,"  {  8. 
For  causing  deatli,  see  "Death,"  {  ili 

Special  JurUdicttom. 
See  "Equity,"  §  1. 
Particular  coorta,  we  "Courts." 

JURY. 

See  "Grand  Jarj." 

Grounds  for  reference  instead  of  trial  by  Jnry, 

see  "Beference,"   f   1. 
Instructions  in  civil  actions,  sec  "Trial,"  18. 
Inxtruotions  in  criminal  prosecutions,  see  "Grim- 

inal  Law,"  {  4. 
Questions  for  Jnry  in  civil  actions,  see  "Trial. ' 

8  5- 
Talcing  case  or  qaestion  from  jury  at  trial,  aee 

"Tr&l,"  8  6. 

8  1.     RtcM  to  trial  by  Jwr. 

Defendant  haviug  applied  for  a  jnry  trial  in 
the  Municipal  Court,  on  the  setting  aside  of  a 
default  for  failure  to  appear  and  Sfcain  on  the 
filing  of  his  answer  on  the  dote  specified  there- 
for, soch  application  was  in  time,  under  Mu- 
nicipal Court  Act,  Laws  1902,  p.  1557,  c.  580, 
8  m.— Levy  T.  Roossin  (Sap.)  707. 

KNOWLEOGL 

Of  defecta,  aee  "Master  and  Servant,"  |  4. 

UBOR  UNIONS. 

See  "Trade  Uniona." 

LANDLORD  AND  TENANT. 

See  "Use  and  Occupation." 

Authority  of  agent  as  to  leases,  see  "Principal 

and  Agent,"  8  2. 
LesRes  by  corporate  officers,  see  "Corporations," 

13. 
Mortgage  of  leasehold,  see  "Morteaces,"  8  2. 
Right  of  lesHee  to  recover  for  maintenance  of 

nuisonce,  see  "Nuisance,"  8  1* 

8    1'    Xieaaea  and  acveeatenta  la  (enaral. 

There  is  no  implied  warranty  that  premises 
are  fit  for  the  purpose  for  which  they  are  leas- 
ed.—Ducker  ▼.  Del  Genovese  (Sup.)  889. 

8  <•    Xtandlord's  title  and  reveraloa. 

A  purcbaner  of  real  estate  "subject  to  exist- 
ing" tennucies,  who  recognizes  a  tenant  found 
in  possession  at  the  time  of  the  purchase  by 
collecting  rent  from  him,  validates  thereby  the 
voidable  lease  held  by  the  tenant.— Anderson  v. 
Connor  (Sap.)  448. 


A  pnrchaser  of  real  estate  "snbjeet  te  exist- 
ing tenancies,"  who  found  tenanta  in  acmal 
poesession.  kad  conclusively  presumed  to  hare 
ascertained  the  nature,  extent,  and  tenna  of  the 
existing  tenancies.— Anderson  v.  Connor  (Sap.» 
449. 

Code  Civ.  Proc.  |  369.  relative  t»  adverse 
possession  ander  written  inatmment,  has  no 
application  to  a  holding  under  assessment  lease 
tor  a  term  of  yeata,  or  a  holding  over  after  the 
expiration  of  such  leaae.— Miller  t.  Warren 
(Sup.)  1011. 

Possession  under  a  tax  or  asaeasment  lease 


being  eatablished,  it  will  be  presnmed  that  s 
holding  over  at  the  expiration  of  snch  lease 
is  still  in  subordination  to  paper  title,  nnlefii 


a    diaclaimer    or    surrender    and    retaking    be 
shown.— Miller  v.  Warren  (Sup.)  1011. 

8  3.     Tema  for  yeara. 

Giving  by  landlord  to  a  city  of  a  license  ahn- 
ilar  to  one  given  by  tenant  to  landlord  hrU 
not  an  acceptance  of  premises  then  abandonel 
by  tenant— Pierson  v.  Hughes  (Sup.)  223. 

Landlord  held  entitled  to  regard  holding-over 
tenants  as  tenants  for  another  year. — ^Fieraon 
V.  Hughea  (Sup.)  223. 

Evidence  held  to  authorize  a  finding  that  there 
was  an  actual  surrender  of  a  lease,  and  a  ter- 
mination thereof,  in  consideration  of  payment 
of  a  month's  rent  in  advance. — Goldsmith  v. 
Schroeder  (Snp.)  56& 

Damage  to  a  leased  apartment  from  water. 
used  in  extinauishin^  fire  in  another  part  of 
the  building,  neid  within  the  provision  of  the 
lease  as  to  rights  of  the  parties  in  case  of 
damage  from  fire. — Roman  v.  Taylor  (Snp.i 
Go3. 

The  right  <tf  a  leasee  under  Real  Proi>erty 
Law,  Lews  1890,  p.  589,  c.  &t7.  8  197,  to  sur- 
render when  the  building  becomes  untenantable. 
held  taken  away  in  caae  of  damage  from  fire  by 
a  provision  of  the  lease. — Roman  t.  Taiylor 
(Snp.)  6.53. 


6   d.    Prenslaea,  M»d  eaj« 
thereof. 

Assault  by  hall  boy  on  tenant  keU  not  to  con- 
stitute an  eviction.— Haaa  v.  Ketdiam  (Sup.i 
411. 

Landlord  of  a  buililins  hftd  to  have  owe  1 
occupant  of  building  duty  of  keeping  a  certain 
balcony  in  tlio  rear  of  the  building  in  a  safe 
condition.— Clarke  v.  Welsh  (Sup.)  C97. 

In  an  action  asalnst  a  landlord  for  the  death 
of  idaintifTa  intestate,  owing  to  the  railinf:  of 
a  uilcony  in  the  rear  of  the  building  having 
given  way  with  her  as  she  leaned  over  the  rail- 
ing, held,  that  the  question  of  her  contribntory 
negligence  wa»  one  for  the  jury. — Clarke  v. 
Welsh  (Snp.)  687. 

Breach  of  a  landlord's  agreement  to  .-reet  a 
new  stoop  to  a  building  rented  entire  to  plain- 
tiff's husband  held  not  to  create  a  liability  in 
tort  for  injnries  to  plaintiff  from  defects  in  the 
old  stoop.— Steli  V.  Van  Dusen  (Sup.)  716. 

Tlie  lessee  of  real  property  must  run  the  risk 
of  its  condition,  nnlesa  be  has  an  expreaa  agree- 
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ment   lay   tka  lessor   eoTering  tiiat  anbjcct— 
Prahar  t.  Touaey  (Sap.)  845. 

A  lease  kM  not  to  oblicate  the  lessee  to  re- 
build the  leased  bnildings  after  their  eoUapae. 
— Dncker  t.  Del  Genoyese  (Snp.)  888. 

A  landlord  is  not  liable  for  failing  to  give 
a  tenant  notice  of  a  latent  itmctural  Refect, 
of  which  the  landlord  had  do  actoal  knowledge. 
—Smith  T.  DonneUy  (Sov.)  803. 

f  B.     Rent  «Bd  adTaaoea. 

E>viction.  to  constitute  a  defense  to  a  claim  for 
rent,  mast  take  place  before  the  rent  falls  due. 
— Klinker  t.  Onggenheimo'  (Snp.)  474. 

Rent  AeM  not  payable  in  advance,  under  a 
lease  providing  for  payment  of  rent  to  equal 
monthly  installments  on  the  1st  day  of  each 
month  during  the  term. — Goldsmith  v.  Schroeder 
(Sap.)  KS& 

A  tenant's  occupation  of  a  part  of  the  prem- 
ises, under  a  lease  covering  the  whole  thereof, 
not  delivered,  under  protest,  held  not  a  waiver 
of  his  claim  of  possession  to  the  part  not  de- 
livered.—Sullivan  T.  Schmitt  (Sup.)  714. 

Where  the  entire  premises  leased  had  not 
been  deUvHed  to  a  tenant,  his  offer  to  pay  the 
balance  due  on  the  first  month's  rent  if  the 
entire  building  leased  was  delivered  held  not  an 
admission  that  the  landlord  was  entitled  to  re- 
cover rent  under  the  lease. — Sullivan  v.  Schmitt 
(Sup.)  714. 

A  landlord's  inability  to  deliver  possession  of 
a  part  of  the  premises  by  reason  of  an  unex- 
pired lease  to  another  held  to  constitute  a  failnre 
of  consideration  for  the  lease  to  defendant. — 
Sullivan  v.  Schmitt  (Sup.)  714. 

In  an  action  on  a  lease,  evidence  held  not  to 
justify  submission  to  the  jury  of  an  issue  as  to 
fraud  in  procuring  the  execution  of  the  lease. — 
Prahar  v.  Tousey  (Snp.)  845. 

Laws  1860,  e.  34S,  held  not  to  exonerate  ten- 
ant from  payment  of  rent;  where  a  defect  in  the 
premises  existed  when  tne  lease  was  made. — 
Prahar  v.  Tousey  (Sup.)  845. 

Under  provisions  of  lease,  landlord  held  enti- 
tled to  recover  rent  from  defaulting  tenant  be- 
fore expiration  of  term. — Harding  v.  Austin 
(Sup.)  887. 

I   6.    Se-emtry   and   reeorevy  of  posses- 
sion by  landlord. 

An  order  ii)  favor  of  the  landlord  in  summary 
dispossession  proceedings  hM  not  to  have  been 
entered  on  the  fenant  s  default,  so  as  to  au- 
thorize the  court  to  vacate  it  on  motion,  nnder 
Municipal  CJourt  Act,  Laws  1902,  p.  1562,  c. 
580,  §  253.— Maneely  v.  Mayers  (Sup.)  471. 

Code  Civ.  Proc.  §  2254,  AeM  not  to  authorise 
the  stay  of  a  dispossession  warrant  after  its  is- 
suance.— Ifaneely  v.  Mayers  (Sup.)  471. 

Orders  of  a  municipal  court,  setting  aside  an 
order  for  possession  on  a  tenant's  alleged  de- 
fault in  dispossession  proceedings,  recalling  a 
dispossession  warrant,  and  refusing  to  vacate 
tbe  landlMd's  subsequent  default,  held  not  ap- 
pealable, nader  Municipal  Court  Act,  Laws 
1902,  pp.  1662,  1563.  c.  580,  H  253-257.- 
Maneely  r.  llayeis  (Snp.)  471. 


LARCENY. 

Sea  "Receiving  Stolen  Goods." 

LAW  OF  THE  CASE. 

See  "Appeal,"  |  «k 

LEASES. 

See  "Landlord  and  Tenant." 

Authority  of  agent,  see  "Principal  and  Agent.' 

_l  2. 

By  corporate  ofBcer,  see  "Corporations,"  f  8. 


See  "Wills." 


LEGACIES. 


LEGACY  TAX. 


See  "Taxation,"  |  4. 

LEGITIMACY. 

See  "Bastards,"  i  1. 

LETTERS  PATENT. 

For  inventions,  see  "Patents." 

LIBEL  AND  SLANDER. 

I   !•    Words    and    aets    aotlonaUo,  and 
llaMUty  therefor. 

In  slander,  it  is  unnecessary  for  plaintiff  to 
prove  the  words  alleged  to  have  been  spoken  to 
be  false.— Home  v.  Knsche  (Sup.)  109. 

Alleged  slanderous  publications  of  plaintiff 
that  he  w:bs  accustomed  to  live  with  au  adopted 
daughter  held  not  actionable  per  se.— Cassavoy 
V.  Pattison  (Sup.)  658. 

Publication,  concerning  one  of  extraordinary 
education,  that  he  is  pover^  stricken  on  ac- 
count thereof,  held  libelous  per  se. — Martin  v. 
Press  Pub.  Co.  (Sup.)  859. 

A  libel  held  to  refer,  not  to  plaintiff,  but  to  a 
hotel  kept  by  him.— Maglio  v.  New  York  Herald 
Co.  (Sup.)  927. 

Under  Pen.  Code,  g§  468a,  468b,  one  diarging 
another  with  being  an  anarchist  Arid  guilty  of 
slander.— Yon  Gerichten  t.  Seitz  (Sup.)  968. 

i   9.    Aetlons. 

In  an  action  tor  slander,  evidence  that  the 
words  spoken  were  false  is  unnecessary  to  the 
recovery  of  smart  money. — ^Home  t.  Knsche 
(Sup.)  10©. 

In  an  action  for  slander  in  one's  bnsiness, 
prospective  profits  are  speculative  and  cannot 
be  considered.— Hume  v.  Kuscbe  (Sup.)  Wd. 

Where  the  words  alleged  to  be  slanderous  are 
privileged,  the  burden  is  on  plaintiff  to  prove 
them  false,  and  that  defendant  knew  they  were 
false.— Hume  v.  Kusche  (Sup.)  109. 
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Where  tbe  troth  of  words  tlleged  to  be  claii- 
deroos  is  pleaded  as  a  defense,  the  Imrden  is  on 
defendant  to  prove  them  tme.— Hume  t.  Kuache 
(Sup.)  109. 

Words,  slanderoos  becaase  spokmt  of  one  in 
his  bnsiness,  must  be  alleged  to  have  been  so 
spoken.— Hume  t.  Kusche  (Sup.)  100. 

Alleged  slanderous  pnblication  of  plaiotifi  that 
he  was  diahoneat  held  not  actionable  per  se. — 
CasaaTor  t.  Pattison  (Siv.)  658. 

Where  language  of  publicatioD  is  libelotis  per 
se,  the  court  may  disregard  innuendoes  improp- 
erly drawn,  and  submit  the  case  to  the  jnry. — 
Martin  ▼.  Press  Pub.  Co.  (8ap.)  850. 

A  complaint  in  an  action  for  libel  held  in- 
sufllcient  for  a  failare  to  allege  special  damages, 
when  the  matter  refers  to  plaintiff's  property. 
— Maglio  T.  New  York  Herald  Oo.  (Sop.)  &27. 

LICENSES. 

Effect  of  receivership,  see  "Receivers,"  |  2. 

For  making,  use,  or  sale  of  patented  articles, 
see  "Patents."  {  1. 

For  sale  of  intoxicating  liquors,  see  "Intoxi- 
cating LioDors,"  I  2. 

Injuries  to  licensees,  see  "Railroads."  |  2. 

Street  railroad  licenses,  see  "Street  Railroads," 

ii. 

LIENS. 

Blffect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy,''^ I  2. 

Partieulor  tHauea  oj  lieiu. 
See  "Medtanics*  Liens." 
Pledge,  see  "Pledges." 

LIFE  INSURANCL 

See  "Insurance." 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Portteular  acMont  or  prooeed<n0ik 

Against  personal  representatives,  see   "Bzecu- 

tors  and  Administrators,"  §  8. 
For  possession  of  pledge,  see  "Pledges." 
Proceedings  to  modify  or  vacate  order  assess- 
ing transfer  tax,  see  "Taxation,"  \  4. 

I   1.    StetviM  of  Umltatlosi. 

A  contract  under  seal  is  not  governed  by  the 
Bix-yeax  statute  of  limitations.— City  of  New 
York  V.  Third  Ave.  R.  Co.  (Sup.)  684. 

%  %,    OompmtotloB  vt  period  of  Hwtf  - 
tloa. 

Period  in  which  limitations  run  against  ex- 
ecutors as  trustees  should  be  counted  in  deter- 
mining whether  action  of  ejectment  by  infant 
beneficiaries  is  barred.— Brown  v.  Doherty 
(Sup.)  563. 

Under  Code  Olv.  Proc.  \  415,  limitations  AeM 
to  run  immediately  agamst  executors^  after 
deed  by  only  one  of  them,  under  which  grantee 
went  into  possession.— Brown  v.  Doherty  (9itp.) 
563. 


Under  Code  Civ.  Proc.  H  365,  375,  ■«:«■  If 
infant  benefiriariea  of  trust  created  in  nxt- 
tors  k«M  barred  20  years  after  void  if*i  If 
executors  and  10  years  after  infants  read 
jority.— Brown  v.  Doherty  (8ap.)  663. 

Under  Code  Civ.  Ptoe.  |  382,  sabd.  S^  r:d:l(( 
action  for  fraudulently  obtaining  pose«$^i<':  4, 
shares  of  stock  AeM  not  barred  until  six  T-Jk 
after  discovery  of  the  fraud.— ^layba^  v.  Eir 
mond  (Sup.)  031. 

Where  Sunday  is  the  last  day  of  a  GmitatiN 
period  provided  by  Code,  ff  380,  K3,  it  mcit  k 
included  in  reckoning  the  period,  notwithnsi- 
Ing  Laws  18»4,  p.  010,  c.  447,  |  27.-RD.'it  i. 
New  York  Cent.  &  H.  B.  R.  Co.  (Snp.)  i61.     | 

Day  on  which  cause  of  action  actrofd  mcAkl 
included  in  reckoning  period  of  limitatinii.  a- 
der  Code,  H  380.  SSS.  notwitbstandinc  Un 
1804,  p.  910,  c.  447,  i  27.— Benoit  v.  Xew  Yoct, 
Cent  ft  H.  B.  R.  Co.  (Sup.)  95L 

Under  the  express  provisions  of  Coile  Ot. 
Proc.  f  401,  tne  running  of  limitatiou  i> 
SDspended  during  the  time  of  continooiD  i:- 
seiice  of  over  a  year's  duration  from  tli*  su'?. 
—Miller  v.  Warren  (Sup.)  1011. 

f  S.     FleadlBS,    aridoBoo,   trial,  aai  n- 
▼low. 

The  issue  of  residence,  on  which  dfpr/  ■ 
the  defense  of  limitations,  kWd  reqnirtd  to  v 
submitted  to  the  jury  on  conflicting  evideix- 
Bldredge  v.  Mathews  (Sup.)  652. 

LIMITATION  OF  LIABIUH. 

Of  carrier,  see  "Carriers,"  |  2L 

LIQUIDATED  DAMAGES. 

See  "Damages,"  (  2. 

LIQUOR  SELLINa 

See  "Intoxicating  liquors." 

LIS  PENDENS. 

Judgment  dismissing  complaint  on  the  iwr.'B 
in  an  action  of  ejectment  MA  a  final  iudcrwc- 
under  Code  Civ.  Proc.  {  1674.  rdstins  i' 
cancellation  of  notice  of  lis  pendens,  Dntvi"- 
standing  Code  Civ.  Proc.  §  1525.  perminipl  < 
new  trial  in  actions  of  ejectment— Jartis  '; 
American  Forcite  Powder  Mfg.  Co.  (Sap-i  >*- 

Under  Code  Civ.  Proc.  I  1674,  court  W 
to  have  no  discretion  to  refuse  the  miktW; 
tion  of  a  notice  (A  lis  pendens  after  93. 
judgment  in  the  action.— Jarvia  v.  AmetKi' 
Forcite  Powder  Mfg.  Co.  (Sup.)  7tiL 

LOANS. 

By  pawnbroker,  see  "Pawnbrokers." 

LOCAL  OPTION. 

Traffic  In  intoxicating  Uqooos,  see  "Istoiial^ 
ing  Liqnors,"  f  1. 
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LOCATION. 

Of  railroads,  see  "Railroads,"  }  1. 

LOHERIES. 

f    1.     CMatlsal  veaponalblUtr. 

I'rixes  for  closest  estimates  of  number  of 
cipars  on  which  tax  will  be  paid  in  a  certain 
month  held  not  a  distribution  by  chance,  within 
Pen.  Code,  |  323,  defining  lotteries.— People  t. 
Larin   (Sup.)  77ti. 

MACHINERY. 

I.iabi]itT  of  employer  for  defects,  see  "Master 
and  Serrant,"  I  4. 


Production  and  use  of  electricity,  a«e 
tricity." 

MAGISTRATES. 


'Blec- 


See  "Jad«e«,"  i  1. 


MANDAMUS 


I  1- 


■■bje«ta  and  vnrpeses  of  relief. 

Under  Town  Law,  i  162  (Laws  1890,  p.  1233, 
c.  560,  a*  amended  by  Laws  1897,  p.  619,  c. 
481),  heU,  that  those  havinc  claim  against  a 
town  were  not  entitled  to  mandamus  to  compel 
the  town  board  to  audit  claim.— People  t.  Mat- 
thies  (9ap.)  196. 


MANDATL 


See  "Mandamus." 

MANSLAUGHTER. 

See  "Homicide,"  i  1. 

MARRIAGE. 

Re^  "DiTorce";    "Husband  and  Wife." 

Evidence  held  to  show  a  common-law  mar- 
riage.—In  re  Schmidt  (Sur.)  428. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MARSHALS. 

See  "Sheriffs  and  Constables,"  f  2. 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Admissions  by  employes,  see  "Eridence,"  S  8. 

Constmction  and  operalion  of  instrnctions  in 
action  for  personal  injuries,  see  "Trial,"  i  6. 

Employfis  of  municipal  corporations,  see  "Mu- 
nicipal Corporations,"  |  1. 

Examinatiod  of  witnesses  in  action  for  personal 
injuries,  see  "Witnesses,"  g  2. 


Liability  of  restaurant  keeper  for  negligence 

of  serrants,  see  "Innkeepers." 
Production  of  books  showing  amounts  paid  em- 

ployte  in  action  for  indemnity  insurance,  see 

•^Dtocovery,"  §  1. 
Trade  unions,  see  "Trade  Unions." 

i    1.   Tke  relation. 

Evidence  In  an  action  for  salary  for  a  period 
after  plaintiff's  discharge  held  Insufficient  to 
show  a  hiring  for  any  definite  time.— Lertora  v. 
Central  Fruit  Co.  (Sup.)  426. 

On  conflicting  evidence  as  to  whether  serv- 
ant's discbarge  was  without  cause,  and  as  to 
whether  contract  of  emjiloyment  was  termi- 
nated by  mutual  consent,  the  case  was  for  the 
jury.— Webb  v.  Whitesdl  (Sup.)  454. 

i   2.    Serrleea  and  eompensatlon. 

Complaint  by  servant  for  wages  held  to  state 
a  cause  of  action. — Gillespie  v.  Montgomery 
(Sup.)  701. 

Complaint  in  equitable  action  by  manager  of 
brokerage  business  for  his  agreed  compensation 
held  not  demurrable  for  want  of  facts,  though 
the  averments  seeking  eauitable  relief  were  in- 
snffident.— Gillespie  v.  Montgomery  (Sup.)  701. 

Complaint  by  manager  of  brokerage  busineM 
to  recover  agreed  compensation  of  a  share  of 
the  profits  held  not  demurrable  for  want  of 
facts.— Gillespie  t.  Montgomery  (Sup.)  701. 

I  8.    Master'a  llablUty   for  tnJnriM   to 
(errant. 

In  an  action  for  negligent  death  of  a  serv- 
ant, held,  that  the  turning  on  of  steam  Into  a 
tank,  the  sudden  escape  of  steam  from  which 
caused  the  death,  was  not  the  sole  cause  of  the 
accident. — Franck  t.  American  Tartar  Co. 
(Sup.)  219. 

An  employ^,  when  killed  by  the  unjointing 
of  n  steam  reservoir,  held  not  a  mere  volunteer, 
thouKh  he  was  not  engaged  in  his  regular  em- 
ployment.—Krueger  T.  BartUolomay  Brewing 
Co.  (Sup.)  1064. 

(  4.  —  Tools,  maehlnerr,  appllaneoa, 
and  places  for  trork. 
A  railroad  company  is  liable  for  the  death  of 
an  employ^  from  injuries  caused  by  the  de- 
fective condition  of  cars  in  its  use,  but  belong- 
ing to  another  corporation. — Strauss  v.  New 
York,  N.  H.  &  H.  B.  Co.  (Sup.)  67. 

There  Is  no  rule  that  a  master,  after  dis- 
covery of  a  defective  place,  is  entitled  to  a  rea- 
sonable time  to  make  repairs.— Franck  v.  Amer- 
ican Tartar  Co.  (Sup.)  219. 

In  an  action  for  the  negligent  death  of  a 
servant,  held,  that  the  jury  were  warranted  in 
finding  that  the  master  should  have  known  of 
the  defect  which  caused  the  accident  some  time 
before  the  accident. — Franck  v.  American  Tar- 
tar Co.  (Sup.)  219. 

Where  plaintiff's  injuries  were  the  proxhnate 
result  of  tne  contractor's  failure  to  comply  with 
Laws  1897,  p.  46&  c.  415,  }  20,  as  amended  by 
Laws  1899,  p.  351,  c.  192.  defendant  was  lia- 
ble therefor.- Holzman  v.  Katzman  (Sup.)  478. 

Employer,  who  directed  servant  not  to  adjust 
guards  in  changing  from  one  class  of  work  to 
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another,   \M  to  hare  Tlolatad  Lavs  1807,  p. 
480,  c.  415.  I  81— Klein  t.  Gtrrej  (8np.)  998. 

Facta  Md  to  authorise  a  finding  that  an 
employer,  whose  servant  was  IdllM  br  the 
breaking  of  a  timber  nsed  in  the  work,  was 
negUgent  in  not  making  a  proper  inspection 
for  017  rot. — Meehan  ▼.  Atlax  Safe  Moving  A 
Machinerr  Trackage  Go.  (Sop.)  1031. 

I  5.    ^^  Fellow  sewttBta. 

Where  a  master  is  negligent,  the  fact  that  an 
injnry  to  a  servant  was  partly  dne  to  the  neg- 
ligence of  a  fellow  servant  does  not  bar  a  re- 
covery against  the  master. — Strauss  v.  New 
York,  X.  H.  4  H.  R.  Co.  (Sup.)  67. 

The  negligence  of  a  servant,  intrusted  by  the 
master  with  tbe  duty  of  inspection,  is  to  be  at- 
tributed to  the  master.— Francfc  t.  American 
Tartar  Co.  (Sup.)  219. 

f   e.    ^—  Btsks  asanated  bj  serrant. 

A  conductor  on  a  street  car,  who  has  knowl- 
edge of  tbe  incompetency  by  reason  of  Intemper- 
ance of  the  motorman  oo  his  car,  assumes  the 
risk  of  working  with  such  motorman. — White  t. 
Lewiston  &  Y.  F.  By.  Co.  (Sop.)  901. 

Risks  In  operation  of  machinery,  arising  from 
failure  to  comply  with  Labor  Law.  t,aws  1S97, 
p.  480,  c.  415,  I  81,  may  be  assumed  by  employs. 
—Situ  T.  Waiontha  Knitting  Co.  'Sup.)  Oil. 

Girl,  between  15  and  16  years  of  age,  held 
qualified  to  assume  the  risk  of  injury  from  ma- 
chine which  she  operated.— Si tts  ▼.  Waiontha 
Knitting  Co.  (Sup.)  911. 

i  7.    — >  CoatHbmtorj     macUcMMo      Mt 
samuit. 

An  employe  hdd  not  charged  with  any  daty 
of  Inapectiou,  or  with  negligence  in  falling  to 
discover  dry  rot  in  timber  which  broke.— Mee- 
han  y.  Atlas  Safe  Moving  &  Machinery  Truck- 
age Co.    (Sup.)  1031. 

I  8.     —  Aatlons. 

In  an  action  for  negligent  death  of  a  servant, 
held,  that  tbe  question  as  to  the  siorvant's  culpa- 
bility was  for  tbe  jury. — Frauck  v.  American 
Tartar  Co.  (Sup.)  219. 

An  operator  of  a  cormgating  machine  held 
not  entitled  to  recover  for  lajuries  suKtained  by 
the  starting  of  the  machine  aftt>r  he  had  re- 
lieved It  from  paper  which  had  clogK^U  therein. 
In  tbe  absence  of  proof  that  he  shut  olT  the 
power  before  attempting  to  clean  the  macbine.— 
Cariey  v.  Gair  (Sup.)  709. 

In  an  action  for  servant's  injuries,  defendant 


may  avail  himself  of  the  defense  of  assumption  '""d  to  use  carato  awertain  his  wh^eabont^^^ 
of  risk,  though  he  did  not  plead  it,  where  plain- 1  *Jl'''  neirhgence.-Steinacker  v.  Hills  Bros.  Co. 
tiff's  own  evidence  shows  that  the  risk  was  as- 
sumed.—\Vhite  V.   Lewiston   &  Y.  F.  Ry.   Oo. 
(Sup.)  901. 

In  action  for  injury  to  child  between  14  and 
16  years  of  age,  employed  in  factory,  burden  of 
showing  failure  to  comply  with  Labor  Law, 
Laws  fSDT,  p.  477.  c.  415,  (  70,  hfid  to  be  on 
plaintiff.— Situ  ▼.  W'aiontha  Knitting  Co.  (Sup.) 


Action  for  injuries  to  child  between  15  and 
10  years  of  age,  employed  in  factory,  htld  to 
have  been  brought  and  tried  on  the  theory  tliat 


her  •mployment  waa  legaL— Stts  t.  Waiontha 
Knitting  (Jo.  (Sop.)  911. 

In  an  action  for  servant's  injuries,  evidenct 
held  insufficient  to  show  that  there  was  any  de- 
fect in  tbe  appliance  which  caused  ttae  aeddeaL 
— Hoehn  T.  LaoU  (Sup.)  921. 

In  an  action  for  servant'a  injoriea,  evidence 
ktld  to  show  that  the  caose  of  the  accident  was 
the  carelessness  of  the  servant  in  taming  too 
much  steam  into  the  drum  which  he  was  deans- 
ing,  the  head  of  which  waa  blown  oflC — Hoetm 
V.  LauU  (Sup.)  921. 

To  maintain  an  action  under  erni^oyers'  lia- 
bUity  act  (Laws  1902,  p.  1748,  c.  «50),  it  is 
necessary  to  show  negligence  on  the  part  of  tbe 
employer  and  absence  of  contributory  negiigeace 
on  the  part  of  the  servant — Hoehn  v.  Lantz 
(Sup.)  92l. 

Under  section  2  of  Employers'  Liability  Act 
(Lawa  1902,  p.  1749,  c  tiOO),  notice  of  accideot 
given  by  emtdoyC's  administrator,  witliin  liM 
days  from  accident,  thongh  after  00  days  from 
appointment  of  administrator,  heU  ia  time.— 
Iloehn  V.  LauU  (Sup.)  92L 

Whether  servant  assumed  the  risk  of  injury  in 
operating  planing  machine  withont  properly  ad- 
justing guard  held  a  question  for  the  jory.— 
Klein  ▼.  Garvey  (Sup.)  998. 

Pontractor  ktld  liable,  onder  L«ws  1897,  c 
415,  I  18.  for  Injury  to  employ^  from  unsafe 
scaffolding.— WUliama  ▼.  Roblin  (Sap.)  1006. 

Evidence  In  action  for  death  of  an  employ^ 
from  unjointing  of  a  steam  reservoir  htid  sof- 
ficient  to  take  to  the  Jury  the  question  of 
the  employer's  negligence.— Kmeger  v.  Barthol- 
omay  Brewing  Co.  (Sup.)  1054. 

Evidence  iu  an  action  for  death  of  an  em- 
ployfi  from  the  parting  of  a  joint  of  a  steam 
reservoir  held  insnfiicicnt  to  authorize  a  holding 
as  matter  of  law  that  deceased  assumed  the 
risk. — Krueger  t.  Bartholomay  Brewing  Co. 
(Snp.l  1054. 

Evidence  In  an  action  for  death  of  an  em- 
ploy6  from  the  parting  of  a  joint  of  steam 
reservoir  held  sulBcient  to  anthorize  a  jury  to 
find  that  deceased  was  free  from  contnliutory 
negligence. — Kmeger  t.  Bartholomay  Brewing 
Co.  (Sup.)  1054. 

I  0.    liUUllilss    for    lajwias    to    tUi4 
persons. 

A  tmck  driver's  failure  to  dtscorer  that  the 
driver  of  the  preceding  track  had  left  his  seat 


(Sup.)  33. 

Duty  of  shoring  a  bnlldlag  resU  on  the  con- 
tractor, as  against  subcontractors,  in  the  ab- 
sence of  proof  to  the  contrary. — Nelson  v. 
Young  (Sup.)  69. 

In  order  to  hold  contractor  responsible  for  m- 
jury  to  workman  on  building,  there  must  be  an 
act  of  personal  negligence  causing  the  accident 
—Nelson  t.  Yoong  (Sup.)  69. 

Statement  to  building  contractof  that  bnild- 
Ing  was  unsafe  held  not  inadmissible,  on  the 
ground  that  defendant  had  sublet  all  the  work. 
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where  there  was  no  proof  to  that  effect.— Nel- 
son T.  Young  (Sup.)  69. 

Certain  evidence  held  admissible  to  show  no- 
tice to  defendant  buildine  contractor  of  the  nn- 
snfe  condition  of  the  building— Nelson  v.  Young 
(Sup.)  69. 

A  charge  as  to  duty  to  workmen,  resting  on 
contractor  under  his  contract  with  owner,  held 
objectionable  as  to  the  effect  of  the  contract  on 
strangers.— Nelson  v.  Young  (Sap.)  69. 

Where  defendants'  foreman  directed  workmen 
to  erect  a  scaffold  for  use  of  independent  con- 
tractors in  installing  machinery,  without  direc- 
tions as  to  method,  defendants  did  not  furnish 
the  scaffold,  within  Labor  Law,  Laws  1897.  p. 
467,  c  415,  }  18.— Wingert  v.  Krakauer  (Sup.) 
261. 

Defendants  M4  under  no  obligation  to  erect 
scaffold  for  use  by  Independent  contractors,  em- 
ployed to  install  machinery  for  piano  factor^. — 
Wingert  v.  Krakauer  (Sup.)  261. 

In  an  action  for  injuries  by  bdng  struck  by 
a  wagon  driven  by  defendants'  servant,  the 
rate  of  speed  of  the  wagon  is  a  matter  of  evi- 
dence, and  need  not  be  pleaded.— Lachenbrucb 
V.  Cushman  (Sup.)  476. 

In  an  action  against  a  master  for  trespass 
committed  by  a  servant,  evidence  held  to  show 
that  the  trespass  was  committed  by  the  servant 
while  acting  within  the  general  scope  of  his 
authority,  rendering  the  master  liable  theiefor. 
— Keed  t.  New  York  &  R.  Gas  Co.  (Sup.)  810. 

MATERIALITY. 

Of  evidence  in  civil  actions,   see   "Evidence," 

i  2. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  |  8. 

MECHANICS'  LIENS. 

Effect  of  bankruptcy  proceedings,  see  "Bank- 
ruptcy," i  2. 
Statutory  discovery,  see  "Discovery,"  g  1. 

8    1.    lUsht  to  Uen. 

"Where  contractor  failed  to  complete  building, 
mechanics'  liens  held  to  attach  only  to  sum  due 
after  deducting  expense  of  completing  it  from 
original  contract  price. — New  Jersey  Steel  & 
Iron  Co.  V.  Robinson  (Sup.)  151. 

.  Lien  Law,  Laws  1807,  p.  617,  c.  418,  8  7, 
held  to  forbid  only  collusive  advance  payments. 
—Wolf  V.  Mendelsohn  (Sup.)  465. 

A  subcontractor  held  to  have  no  greater  right 
of  lien  because  of  false  statement."*  of  the  own- 
er and  contractor  as  to  the  amount  due;  she 
having  suffered  no  loss  by  relying  thereon.— 
Wolf  V.  Mendelsohn  (Sup.)  466. 

8  S.     Enforoemest. 

Evidence  held  insufficient  to  support  a  finding 
as  to  the  amount  of  work  not  done  when  a  sub- 
contractor abandoned  the  work.— Miller  v.  Nor- 
cross  (Sup.)  56. 


MEETINGS. 

Of  stockholders,  see  "Corporationa,"  8  2. 

MEMORANDA. 

Of  judge  as  part  of  judgment,  see  "Judgment," 
8  2. 

MERGER. 

Of  cause  of  action  in  judgment,  see  "Judg- 
ment," 8  4. 
Of  contract,  see  "Contracto,"  8  3. 


See  "Infanta." 


MINORS. 


MISREPRESENTATION. 

See  "Fraud." 

Affecting  validity  of  contract,  see  "Contracts," 

8  1. 
By  insured,  see  "Insurance,"  8  S. 

MODIFICATION. 

Of  contract,  see  "Contracts," '8  3. 
Of  judgment  or  order  on  appeal,  see  "Appeal," 
8& 

MONEY  RECEIVED. 

Recovery  of  payment  in  general,  see  "Pay- 
ment,'' 8  3. 

MONOPOLIES. 

8    1.    Trusts  and  other  ooBablsatloas  In 

restraint  of  trade. 

Contract  for  payment  of  percentages  on 
freight  held  not  in  violation  of  Rev.  St.  U.  S. 
1890,  prohibiting  contracts  in  restraint  of  trade. 
— Geballos  t.  Munson  S.  8.  Line  (Sup.)  811. 

MORTGAGES. 

By  corporations,  see  "Corporations,"  88  3,  4. 

Of  personal  property,  see    Chattel  Mortgages." 

Transfer  of  mterest  in,  as  payment,  see  "Pay- 
ment," 8  1. 

Scope  and  extent  of  review  in  foreclosure  case, 
see  "Appeal,"  8  5. 

8    1.    Reantsltes  and  validity. 

Parties  may  execute  a  conveyance  with  the 
intention  that  title  shall  become  absolute  nnd 
riKht  of  redemt)tion  determined  on  default  after 
expiration  of  time  for  payment. — Luesenhop  v. 
Einsfeld  (Sup.)  268. 

In  determining  whether  conveyance  consti- 
tutes merely  mortgage,  the  determining  consid- 
eration is  the  intent  of  the  parties. — Luesenhop 
V.  Einsfeld  (Sup.)  268. 

Where  grantee  had  come  into  possession  and 
paid  for  improvements,  etc.,  held,  that  the  gran- 
tor could  not  claim  that  the  instrument  was 
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merely    b    mortgage.— LoeMohop    r.    Binsfeld 
(Sup.)  268. 

}-  S.    OoMUm<U««  Mid  opevatioa. 

Mortftagea  ou  a  leasehold  can  have  no  dura- 
tion beyond  the  term  of  the  lease,  and  mort- 
gagees in  posaeasion  thereimder  can  acquire 
no  greater  rights  by  virtue  of  their  possession 
than  the  lessees.— duller  t.  Warren  (Sup.)  1011. 


i  3.     AsdcaiBient  of  aaortcMCa  or  debt. 

A  bond  and  mortgage  may  be  transferred  by 
mere  delivery  without  a  technical  assignment, 
provided  there  la  an  intention  so  to  transfer 
accompanying  the  delivery.— John  H.  Hahnken 
Oo.  V.  Pelletraan  (Sup.)  737. 

I  4.    Foreelosnr*  by  »otlen. 

Though,  on  the  reversal  of  an  order  overml- 
ing  the  answer  in  an  action  to  foreclose,  and 
directing  judgment,  the  judgment  for  plaintiff, 
entered  prior  thereto,  must  be  vacated,  effect  of 
the  sale  thereunder  need  not  be  determined. — 
Hidden  v.  Van  Dyke  (Sup.)  14. 

On  the  reversal  of  an  order  overruling  the  an- 
swer on  foreclosure,  and  directing  judgment, 
appellant  held  absolutely  entitled  to  the  vacation 
of  the  judgment  entered  prior  thereto. — Hidden 
V.  Van  Dyke  (Sup.)  14. 

In  mortgage  foreclosure,  held,  that  plaintiff 
was  not  entitled  to  elect  a  forfeiture  for  non- 
payment of  installmeDts  of  Interest. — Schieck  v. 
Donobue  (Sup.)  206. 

A  purchaser  of  real  estate  under  mortgage 
foreclosure  will  not  be  compelled  to  perform 
his  contract,  where  the  title  depends  on  ques- 
tions of  fact  which  must  be  proved  by  parol 
evidence. — Huber  v.   Case  (Sup.)  0(i3. 

Where  land  subject  to  a  life  estate  was  sold 
under  a  mortgage  which  was  a  first  lien  there- 
on, the  purchaser  held  to  have  acquired  a  title 
superior  to  the  claims  of  the  life  tenant  and 
his  creditors,  who  were  made  parties  to  the 
suit,  under  Code  Civ.  Troc.  i  1632.— Marshall 
T.  United  States  Trust  Co.  (Sup.)  747. 

i  5.     Redamptloii. 

Agreement  between  mortgagee  and  mort- 
gagor to  regard  release  given  by  latter  as  ex- 
tinguishing mortgagor's  rights  held  valid. — 
Luesenhop  v.  Einsfeld  (Sup.)  268. 

Release  by  mortgagor  to  mortgagee  held  broad 
enough  to  include  release  of  equity. — ^Luesen- 
hop V.  Einsfeld  (Sup.)  268. 

The  payment  by  a  mortgagee  to  a  mortgagor 
of  a  sum  of  money,  and  asking  for  a  release 
from  all  claims,  was  not  an  acquiescence  in 
the  mortgagor's  claim  to  the  equity  of  redemp- 
tion.—Luesenhop  T.  Einsfeld  (Sup.)  268. 


MOTIONS. 

Arrest  of  Judgment  In  criminal   prosecutions, 

see  "Criminal  Law,"  g  5. 
Change  of  venue  in  civil  actions,  see  "Venae," 

Dismissal  of  action  before  trial,  see  "Dismissal 

and  Nonsuit,"  i  2. 
Dismissal  or  nonsuit  on  trial,  see  "Trial,"  |  5. 
New  trial  in  civil  actions,  see  "New  Trial,"  }  3. 


Opening  or  setting  aside  default  JadgawiiL  k 

^'Judgment,"  S  1. 
Relating  to  pleadings,  eee  "Pleading,"  f  6. 

Under  Oen.  Prac.  Rule  37,  tlie  court  ii  u: 
bound  to  grant  unlawful  rcUei ;  but  it  is  Iscn 
bent  on  the  opposite  party,  on  receivinj  s-»> 
of  a  motion,  to  advise  the  court  that  th<  rfU! 
prayed  was  onla  wful.— People  t.  Miller  (Sc; 
341. 


MUNICIPAL  CORPORATIONS. 

See  "Towns." 

Mandamus,  see  "Handamua,"  |  1. 
Municipal  courts,  see  "Courts,^  |  S. 
Ordinances  relating  to  intozkaiting  liqnon,  » 

"Intoxicating  Liquors." 
Street  railroads,  see  "Street  Railroads." 

I    1.    Ofllcexa,  acenta,  and  eiaplaTiSi 

On  certiorari  to  review  a  determination  of  tV 
police  commissioner  dismissing  relator  fron  a- 
police  department,  evidence  Md  to  sustain  te^ 
decision.— People  v.  Partridge  (Sop.)  19. 

Greater  New  York  Charter,  Laws  1901.  ;? 
109,  111,  c.  466,  8J  255.  256,  held  not  to  iitir 
Ise  the  corporation  counsel  to  appear  fnr  j:. 
defend  a  policeman  in  an  action  for  willfiu  ar 
sault  on  a  person  arrested  by  him.— Dooaliac  < 
Keeshan  (Sup.)  144. 

Rule  44b  of  police  department  keld  to  rest :: 
police  captains  a  discretion  in  detenninin;  vii: 
are  "suspicious  places,"  which  must  be  m«- 
cised  in  regard  to  evidence. — People  v.  Giw-; 
(Sup.)  172. 

On  certiorari  to  review  relator's  di5mis»i 
from  police  force,  evidence  held  insaffldeat  t'' 
show  that  a  house  not  reported  by  relstur  u  t 
"suspicious  place"  was  such  a  place.— Pe«|il«  ^■ 
Greene  (Sup.)  172. 

On  certiorari  to  review  relator's  diraiint: 
from  the  police  force,  evidence  held  insoffi'*;- 
to  show  that  a  house  which  relator  peroiin<-l 
to  exist  in  his  district  was  a  house  of  prortiti- 
'tion.— People  v.  Greene  (Sup.)  172. 

Under  Code  Civ.  Proc.  t  2140,  it  is  duty  of 
Appellate  Divisi<Hi,  on  certiorari,  to  detenai^ 
whether  there  is  any  competent  evidenw  in  sr,- 
port  of  determination,  and,  if  so,  whethe  *- 
termination  is  against  weight  of  evidence.— Ft-J- 
ple  V.  Greene  (Sup.)  172. 

Proceedings  on  charges  against  a  poli<«  «■' 
ficer  for  violation  of  rules  held  lIlegaL— P«!(i< 
V.  Partridge  (Sup.)  680. 

Under  Laws  1888.  p.  1042,  c.  583,  tit  15. ' 
2,  and  New  York  City  Charter,  H  153S.  iMi 
1615,  the  ofBce  of  water  registrar  of  the  cirj »' 
Brooklyn  held  to  have  been  abolished.— Pe"i* 
V.  Oakley  (Sup.)  856. 

Under  New  York  Charter  1897.  |  458.  wiM 
registrar  for  the  citjr  of  Brooklyn  hM  not  rit 
head  of  a  bureau  within  New  York  Citv  Dt^ 
ter,  i  1543.— People  v.  Oakley  (Snp.)  8.56. 

Charges  filed  against  a  police  captain  htU  xs 
justify  the  admission  of  evidence  that  be  ki'- 
detailed  a  patrolman  to  do  certain  work  c 
houses  owned  by  accused.— People  t.  Gieex 
(Sup.)  1017. 
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Under  Omter  New  York  Cautiter,  Utwa  1901, 
129,  c.  466,  {  802;  an  objection  that  a  judc- 
(nt  of  dismisnl,  rendered  against  a  police  of- 
er  i>ropeTly  convicted  of  willful  neglect  of 
ty,  imposed  excessive  punishment,  held  not 
bjeet  to  review  by  the  courts. — People  t. 
i'eene  (Sup.)  1017. 

Facts  k«M  to  establish  that  a  police  captain 
d  been  cnilty  of  a  flagrant  neglect  of  duty. — 
iople  V.  Greene  (Sup.)  1017. 

Municipal  employe,  who  without  protest  ac- 
pted  reduced  salary  after  first  year,  could  not 
^  heard  to  claim  compensation  as  fixed  for 
■St    year. — Grteb  v.  CJity  of  Syracuse  (Sup.) 

es, 

Wliere  board  of  estimate  created  municipal 
Bee  and  included  salary  for  one  year  in  budget, 

could  in  subsequent  year  reduce  such  salary 
T  appropriating  smaller  sum  in  budget. — Orieb 

City  of  Syracuse  (Sup.)  1083. 

Officer  of  municipality,  whose  salary  is  fixed 
r  law,  cannot  be  deprived  of  that  salary  so 
>ng  as  he  holds  the  office.— Grleb  v.  City  of 
yracuse  (Sup.)  lOSa 

Under  city  charter,  in  order  to  constitute  snb- 
rdinate,  appointed  by  commissioner  of  public 
-orks,  a  municipal  officer,"  there  must  have 
een  an  Intent  on  the  part  of  board  of  estimate 
nd  apportionment  to  create  permanent  office.— 
Irieb  v.  City  of  Syracuse  (Sup.)  1083. 

X.     Propevty. 

A  conveyance  by  a  city  to  a  hospital,  incor- 
porated under  Laws  1848,  p.  447.  c.  819,  and 
mendments,  held  not  supported  by  a  consider- 
ition  by  the  fact  that  the  land  will  be  sub- 
oct  to  taxation  in  the  bands  of  a  purchaser 
rem  the  corporation.— Mt.  Sinai  Hospital  v. 
3yman  (Sup.)  276. 

A  grant  by  a  city,  under  Laws  1898,  p.  770, 
;.  2o7,  and  Laws  1900,  p.  372,  c.  166,  of  a 
ract  of  land  to  a  corporation  organised  nnder 
l^aws  184S,  p.  477,  c.  319,  and  amendments,  to 
naintain  a  hospital  for  a  particular  nationali- 
:t  and  creed,  heU  in  violation  of  Const,  art.  8, 
r  10.— Mt.  Sinai  Hospital  v.  Hyman  (Sup.)  276. 

Under  Const,  art.  8,  »  11,  14,  a  city  held  pro- 
libited  from  granting  land  to  a  corporation  or- 
sanized  under  Laws  1848,  p.  447,  c.  319,  and 
imendments,  to  maintain  a  hospital  for  a  par- 
Licnlar  nationality  and  creed.— Mt.  Sinai  Hos- 
pital T.  Hyman  (Sup.)  276. 

I   3.    Ooatraets  in  ceneraL  ^^^, 

Revised  New  Tork  Charter,  Laws  1901,  p. 
842,  c.  466,  i  1654,  forbidding  advertisement 
for  and  purchase  of  patented  articles,  except 
under  such  circumstances  that  there  can  be 
competition,  held  violated  by  adTertisements  for 
water  meters,  so  framed  as  to  call  for  patented 
articles.— Kay  v.  Monroe  (Sup.)  831. 

I  4.    Fnblle  ImproTememts. 

Laws  1903,  p.  13»6,  c.  GIO,  relative  to  the  lia- 
bilitv  of  a  town  for  a  change  in  the  grade  of  a 
street,  held  not  to  have  retroactive  operation.— 
In  re  Anderson  (Sup.)  24. 

Where  a  landowner  was  entitled  to  damages 
and  liable  for  benefits  in  street  opening  proceed- 
ings, and  the  city  was  liable  for  interest  on  the 


damagea,  interaat  akoold  alM  b«  charged  against 
the  owner  for  the  unpaid  benefits,— In  re  City 
of  New  York  (Sup.)  iS. 

A  demand  on  the  city  'by  a  landowner  for 
damages  assessed  in  street  opening  proceedings 
held  uisufflcient  to  continue  interest  after  the 
expiration  of  six  months,  nnder  Greater  New 
Tork  Charter,  Laws  1901,  p.  426,  c.  466,  |  1001. 
—In  re  City  of  New  York  (Sup.)  123. 

A  report  of  commissioners  appointed  in  street 
opening  proceeding,  which  was  void  for  excess 
of  the  commissioners'  jurisdiction,  could  not, 
on  objection,  be  recommitted  for  correction.— 
In  re  Locust  Ave.  (Sup.)  798;  Theall  v.  Village 
of  Port  Chester,  Id. 

Under  Laws  1868,  pp.  1869-1877,  1879-1882, 
c.  818,  tit  5,  a  1-14,  22-28,  commissioners 
appointed  to  assess  benefits  tor  the  opening  of 
a  street  in  the  city  of  Port  Chester  held  with- 
out jurisdiction  to  assess  benefits  tor  grading 
the  same.- In  re  Locust  Ave.  (Sap.)  798;  Theall 
V.  Village  of  Port  Chester,  Id. 

i   5.    Pollee  power  and  res«latl«as. 

A  payment  for  a  permit  to  construct  a  vault 
under  a  sidewalk  held  not  made  under  duress, 
but  voluntary,  and  not  recoverable.— Wolff  v. 
City  of  New  York  (Sup.)  214. 

I  6.     Vao  and  resvlation  of  pnblle  pla- 
ees,  property,  and 'ir orks. 

In  iTiit  against  city  to  restrain  interference 
vrith  a  lease  of  a  city  pier,  held  no  defense  that 
it  was  nsed  as  a  dump;  there  being  no  covenant 
in  the  lease  forbidding  such  use. — New  York 
Contracting  &  Trucking  (3o.  v.  City  of  N?w 
York  (Sup.)  100. 

Power  of  dock  board  of  the  city  of  New  York 
over  pier  and  bulkhead  lines  at  the  foot  of 
"Wert  Seventy-Ninth  street,  held  governed  by 
I..aws  1873,  p.  SO?,  c.  335,  g  88,  so  that  the  plan 
adopted  by  such  board  on  May  17,  1901,  was 
without  authority. — New  York  Contracting  & 
Trucking  Co.  v.  City  of  New  York  (Sup.)  100. 

Hotel  company  held  entitled  to  injunction  re- 
straining use  01  street  as  pnblic  hack  stand. — 
Odell  V.  Bretney  (Sup.)  656. 

A  municipal  corporation  has  no  power  to 
grant  rights  in  the  streets,  except  as  such  pow- 
er has  been  delegated  to  the  municipality  by 
the  Legislature.— Khinehart  v.  Redfield  (Sup.) 
788. 

Where  a  city  ordinance  grantins  a  franchise 
was  void,  aa  beyond  the  powers  of  the  mu- 
nicipality, the  fact  that  the  grantees  had  com- 
plied therewith,  etc.,  held  no  ground  for  com- 
pelling the  city  to  perform.— Rhinehart  v.  Red- 
field  (Sup.)  789. 

Laws  1888,  p.  968,  c.  588.  tit.  2,  i  12.  held 
not  to  authorize  the  city  of  Brooklyn  to  grant 
to  certain  individuals  an  exclusive  franchise 
to  use  the  streets  for  the  purpose  of  laying 
conduits  for  the  conveyance  of  ammonia  gas 
nsed  for  refrigeration. — Rhinehart  v.  Redfield 
(Sup.)  780. 

Under  New  York  City  Charter,  Laws  1901,  pp. 
34(i,  355.  c.  40t5,  §S  817.  S25,  as  amended  by 
Laws  1002,  p.  1777,  c.  60S),  held,  the  commis- 
sioner of  docks  has  no  authority  to  lease  a  por- 
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tion-  of  «  marginal  (treet  for  other  than  dock    Measure  of  damages,  see  ."Damacn,"  I  i, 
purposes. — Vilias  v.  FeathersoD  (Sup.)  lOM.  Pleading  damages,  see  "Damages,"  {  4. 


i  7.     Torts. 

In  action  against  a  city  for  negligently  re- 
pairing a  street,  defendant  \eUi  entitled  to  a 
charge  that  it  was  not  liable  if  the  work  was 
done  by  an  independent  contractor,  over  whom 
it  had  no  control.— Jewell  v.  CSty  of  Mt  Vernon 
(Sup.)  120. 

i  8.     Fiscal    BiaBAcemeiit,    pnlilie    debt, 
seoniitles,  and  taxntlon. 

Purchaser  of  city  bonds  held  not  entitled  to 
rescission  of  contract,  without  restoration  of 
all  bonds  delivered  to  him. — City  of  Ironwood 
T.  Wickes  (Sup.)  554. 

Failure  of  assessors  to  publish  notice  of  their 
meeting  to  hear  complaints  in  both  newspapers 
in  a  Tillage  held  not  fatal. — Trumbull  t.  Pal- 
mer (Sup.)  614. 

Failure  of  assessors  to  enter  on  roll  names 
and  property  of  males  liable  to  poll  tax  held 
to  render  the  tax  levy  void. — Trumbull  v.  Pal- 
mer (Sup.)  614. 

Failure  to  hold  the  tax  meeting  provided  Iff 
Village  Law,  Laws  1SJ)7,  p.  402,  c.  414,  f  105. 
is  a  jurisdictional  defect,  and  vitiates  the  tax 
leTy. — Trumbull  v.  Palmer  (Sup.)  614. 

Under  Laws  1878,  p.  488,  c.  410,  as  amend- 
ed by  Laws  1880,  p,  456.  c.  318,  and  further 
amended  by  Laws  1881,  p.  447,  c.  326,  and 
Laws  1897,  pp.  3,  5,  c.  378,  SS  4,  9,  the  city 
of  New  York  held  not  liable  for  certain  certifi- 
cates issued  by  a  commission  rre.ited  for  the 
purpose  of  opening  and  improving  an  avenue  in 
Long  Island  City.— East  River  Nat  Bank  t. 
City  of  New  Tork  (Sup.)  803. 

AVhere,  at  a  sale  for  taxes,  the  fees  charged 
and  included  in  the  sale  are  greater  than  allow- 
ed bv  law,  the  sale  Is  void.- Gabel  ▼.  Williams 
(Co.  Ct.)  240. 

Holder  of  certificate  of  city  tax  sale  cannot 
maintain  summary  process  to  dispossess  occu- 
pant until  the  deed  Is  obtained. — Gabel  t.  Wil- 
liams (Co.  Ct.)  240. 

MUNICIPAL  COURTS. 

See  "Cionrts,"  >  3. 

MUTUAL  BENEFIT  INSURANCE 

See  "Insurance,"  |  18. 

NAMES. 

r>e.<iiznation  of  parties  to  action,  see  "Parties," 
§2. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses" ;  "Wharvea." 

NEGLIGENCE. 

Assessment  of  damages,  see  "Damages,"  {  4. 
Causing  death,  see  'vDeath,"  |  2. 


BfipmtleuJarelaataqrparUa. 

See  "Carriers,"  H  2,  3;  "Execntots  and  ^ 
ifltrators,"  §  4;  "Innkeepers";  "Jlcaid 
Corporations,"  8  7.  ^ 

Attorneys,  see  "Attorney  and  Client"  J  '- 
Employers,  see  "Master  and  Servant."  i)  1 
Railroad  companies,  see  "Railroads,"  S  t 

OcnMUmorvtettfvartlculartpeetaofjmfgd 
wmotormachtneiy.  1 

See  "Bridges,"  i  1;  "Electridty" :  "BtilmW 
I  2;  "Street  Railroads,"  8  L  J 

Demised  premises,  see  "Landlord  and  Teu:, 
I  4. 

ContrttnOory  neglfgenoa  | 

Of  passenger,  see  "Carriers,"  {  3. 

Of  person  injured  by  electricity,  see  "D«* 

ity." 
Of  person  injured  by  operation  of  strwi  n  ■ 

road,  see  "Street  Railroads,"  I  1. 
Of  person  killed  by  fall  from  bridge,  see  "Br_;  I 

es,"  I  1. 
Of  person  killed  by  operation  «f  railroai  ff- 

"Railroads,"  8  2. 
Of  servant,  see  "Master  and  Servant."  i  '• 

f  1.     Aeta     or     oaalssloaa     ooastitstiic 
naffliKaiio*. 

The  maintenance,  constroction.  and  bu!.> 
ment  of  swinging  doors  attached  to  a  ix;:'. 
ment  store  held  not  negligent.— Psrdb^ioi ' 
Abraham  (Sup.)  670. 

8  2.    Prozlmata  eanae  of  isdary. 

Owners  of  a  department  store  Ada  not  Ki'- 
for  injuries  to  a  visitor  by  being  strsck  Ij  • 
swinging  door,  which  was  allowed  to  si-; 
by  the  negligence  of  another  visitor.— PipJii;- 
ton  T.  Abraham  (Sup.)  670. 

8   8.    Aotioas. 

PlaintifTs  act  in  going  into  a  dangerois  p.v 
tion   htld  not  contrioutory  negligence  as  i  ci  ' 
ter  of  law.— Stetnacker  t.  Hills  Bros.  Co.  iS:: 
33. 

In  an  action  for  injuries  by  alleged  defMi" 
premises,   evidence   held  to  constitute  a  W- 
variance.- Reilly  v.  Vought  (Snp.)  492. 

A  boy,  going  into  an. alley  on  private  b:'- 
leading  from  a  street  to  a  public  stalaon,  <'  < 
entitled  to  the  same  degree  of  protection  iait< 
danger  from  a  dangerous  adjacent  wall  b  i'' 
would  have  been  on  a  highway.— Huaik  '■ 
Brooklyn  Labor  Lyceum  Ass'n  (Sup.)  S14. 

In  an  action  for  injuries  by  collision  hetTW 
trucks,  evidence  held  sufficient  to  reader  ir 
question  of  defendant's  negligence  one  fo;  if 
jury.— Powles  ▼.  Halstead  (Sup.)  928. 

The  jury  mar  find  that  a  boy  7%  years  ot  sf 
is  not  diargeable  with  contributory  neglincn 
— Pritsch  ▼.  New  Tork  &  Q.  a  By.  Co.  (S* 
942. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 


Digitized  by 


Google 


INDl 


1195 


NEWSPAPERS.  I 

ler  Coonty  Law,  (  22  (Laws  1S92,  p.  ITSO, 
u)  and  {  19  (Laws  1900,  p.  933.  c.  400), 
aation  of  lllefral  nnmber  of  papers  for  pub- 
>n  of  election  notices  held  wholly  void, 
QOt  a  -valid  desienation  as  to  papers  first 
<J. — In  re  Ford  (Sup.)  407. 

der  Gonnty  Lew,  Laws  1892,  p.  1750,  c. 
§§  21,  22,  board  of  superriaors,  in  fixing 
lensatioii  for  the  publication  of  election  no- 
.  helS  not  limited  to  tbe  minimum  and  max- 
n  charges  for  the  publicatioti  of  Session 
B.— In  re  Ford  (Sup.)  407. 
blisher  of  a  newspap^  held  not  to  haye  act- 
nder  duress  in  signmg  a  designation  of  bis 
T  for  the  publication  of  election  notices  for 
nailer  compensation  than  that  provided  in 
alleged    former   designation.  —  In   re   Ford 

NEW  TRIAL 

ning  or  yacating  judgment,  see  "Judgment," 
3. 

>ulation  that  appeal  may  be  treated  as  mo- 
on for,  aa  giving  Supreme  Court  jurisdic- 
on,  see  "Appeal,''^J  1. 

I.  ITatwe  and  aaope  of  remedy. 
M  order  denying  a  motion  for  a  new  trial 
d  not  be  resettled  to  grant  leave  to  apply 
a  new  trial  at  special  term,  on  grounds  other 
A  those  specified  in  Code  Civ.  Proc.  i  S99. 
Sarofalo  v.  Prividi  (Sup.)  467. 

S.     Oro-niida. 

Srroneous  withdrawal  of  case  from  jury  held 
entitle  defendants  to  a  new  trial. — Process 
pper  &  Brass  Co.  v.  Perfect  Arc  Lamp  & 
rg.  Co.  (Sup.)  087. 

Vew  trial  granted  on  the  ground  that  the  ver- 
!t  was  against  the  weight  of  the  evidence. — 
illinan  v.  Kisselbrack  (Sup.)  1025. 

3.    Proeeedlngs  to  yroonre  mew  triaL 

A.  motion  for  a  new  trial  on  tbe  minutes  can- 
>t'  be  made  in  an  action  tried  to  the  court 
ithout  a  jury,  and  an  appeal  from  an  order 
:nying  such  a  motion  will  not  lie. — ^Boswortb 
Kinghom  (Sup.)  983. 


se 


NEXT  OF  KIN. 

"Descent  and  Distribution." 


NONSUIT. 

tefore  trial,  see  "Dismissal  and  Nonsuit." 

NONUSER. 

It  easement,  see  "Easements,"  1 1. 

NOTES. 

?romiisoi7  notes,  see  "Bills  and  Notes." 


NOTICE. 

Publication  In  official  newspapers,  see  "News- 
papers." 

Cf  portteulor  /acts,  acta,  or  proceedings. 
See  "Lis  Pendens." 
Injuries  to  servant,  see  "Master  and  Servant," 

§  8. 
Meeting  of  village  tax  assessors,  see  "Municipal 

Corporations,*'^  {  8. 
Reta^ation  of  costs,  see  "Costs,"  f  8. 

NOVATION. 

Contract  of  novation  held  supported  by  suffi- 
cient consideration. — Ceballos  v.  Munson  S.  S. 
Line  (Sup.)  811. 

Evidence  held  to  justify  submission  of  ques- 
tion whether  there  was  a  novation. — Ceballos  v. 
Munson  S.  S.  Line  (Sup.)  811. 

NUISANCL 

Consolidation  of  action  for  damages  and  for  in- 
junction to  restrain  nuisance  and  subsequent 
action  for  damages  alone,  see  "Action,"  §  1. 

Requests  for  instructions  in  action  for  dam- 
ages, see  "Trial,"  S  6. 

(  1.     PrlTate  anlaanoes. 

The  operation  of  an  electric  light  plant  in  a 
residential  neighborhood  was  no  less  a  nui- 
sance because  no  care  in  its  operation  could 
render  it  less  obnoxious.— Pritchnrd  v.  Edison 
Electric  lUnminatlng  Co.  (Sup.)  225. 

Evidence  held  to  warrant  a  finding  that  an 
electric  lighting  plant  was  a  nuisance.— Pritch- 
ard  T.  Eldison  Electric  Illuminating  Co.  (Sup.) 
225. 

A  lessee  of  premises  is  entitled  to  recover 
damages  sustained  by  him  during  his  tenancy 
from  the  maintenance  of  a  nuisance  adjacent 
to  the  premises.— Pritchard  v.  Eklison  Electric 
Illuminating  O}.  (Sup.)  225. 

In  an  action  for  damages  because  of  tbe 
maintenance  of  a  nuisance,  consisting  of  an 
electric  lighting  plant,  held  proper  to  admit 
evidence  as  to  the  obstruction  of  the  street 
in  front  of  plaintiffs  premises  by  dirt  and 
ashes.— Pritchard  y.  Eidison  Electric  Illuminat- 
ing Co.  (Sup.)  225. 

In  an  action  for  damages  for  the  maintenance 
of  a  nuisance,  held  not  error  to  admit  in  evi- 
dence a  petition  by  neighboring  owners  to  the 
board  of  Ijealth.- Pritchard  y.  Edison  Electric 
Uluminating  Co.  (Sup.)  225. 

In  an  action  for  damages  because  of  a  nui- 
sance, a  requested  instruction  on  damages  held 
properly  refused. — Pritchard  v.  Edison  Electric 
Illuminating  Co.  (Sup.)  225. 

In  an  action  by  a  lessee  of  a  hotel  for  dam- 
ages from  a  nniRance,  the  measure  of  damages 
determined. — Pritchard  v.  Edison  Electric  Il- 
luminating Co.  (Sup.)  22S. 
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Maintenance  of  an  automobile  station  on  a 
boulevard  at  Rockawar  Beach  held  not  a  com- 
mon-law noiaance.— Stein  v.  Lj-oo  (Sup.)  126. 


OBJECTIONS. 

Neceaaity   for   purpoae  of   review   in   criminal 

prosecutions,  see  "Criminal  Law,"  f  8. 
To  reception  of  evidence,  aee  "Trial,'^  {  8. 

OBLIQATION  OF  CONTRACT. 

LawB  impairing,  see  "Constitutional  Law,"  |  1. 

OBSTRUCTING  JUSTICE 

See  "Rescue." 

OCCUPATION. 

Of  real  property,  aee  "Use  and  Occupation." 

OFFER. 

Of  proof,  see  "Trial,"  {  8. 

OFFICERS. 

Mandamus,  see  "Mandamus,"  i  1. 
Quo  warranto,  see  "Quo  Warranto." 

Particular  eZoMM  of  offlcert. 

See  "Coroners" ;  "Judges";  "Receivers" ;  "81>er- 
iffs  and  Constableg?' 

Bank  officers,  see  "Banks  and  Banking,"  |  1. 

Corporate  officers,  see  "Corporations,"  j  3. 

Municipal  officers,  see  "Municipal  Corpora- 
tions,^' J  1. 

Village  tax  assessors,  see  "Municipal  Corpora- 
tions," 18. 

I   1.    BiKlits,  poweM,  dmtiea,  and  llaUU 
Itlas. 

It  is  against  public  policy  to  permit  public 
officers  to  defend  actions  for  purely  personal 
torta  at  the  expense  of  the  public— Donahue  v. 
Keeshan  (Sup.)  144. 

OPENING. 

Judgment,  see  "Judgment,"  SI  1,  & 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  |  6. 

OPTIONS. 

To  purchase  realty,  see  "Vendor  and  Purchas- 
er,^' §  1. 

To  rescind  contract  of  sale,  see  "Vendor  and 
Purchaser,"  {  2. 

ORAL  CONTRACTS. 

See  "Insurance,"  |  8. 


ORDER  OF  PROOF. 

At  trial,  aee  "Trial,"  |  & 

ORDERS. 

Of  court,  see  "HoUmis." 

Review  of  appealable  orders,  aee  "App«L" 

OVERCHARGE. 

By  carrier,  aee  "Carrieia,"  i  2. 

PARENT  AND  CHIUX 

See  "Bastards";  "lafanta." 

PAROL  EVIDENCE. 

In  dTll  actions,  aee  "Evidence,"  i  B. 

PARTICULARS. 

BiU  of,  see  "Pleading,"  i  B. 

PARTIES. 

^and  ^"vat-'l'lf'***'"'"*'  "^  "^*^ 
Interpleading, 'see  "Interplead^'." 
Persons    concluded    by    judgment,   aee  Va-ifl 
ment,    j  5. 

In  aetUma  by  or  againtt  parOeular  daua ;' 
parMe*. 

See    "Bxecntors    and    Administnton."  i  v 
"Partnership,"  {  2.  "^""w",     i 

Co-tenants,  see  "Tenancy  in  GommoD."  1 1 
Trustees,  see  "Trusts,"  §4.      "™™"*    '  *■ 

In  particular  aetioru  or  proceeoUngt. 
Criminal    prosecutions,    see    ''Criminal  Ui.' 

For  accounting  by  tmstee,  see  rrmsts,"  1 1 
On  insurance  policy,  aee  "Insniance,"  {  li 

ZV>  particular  eZoMet  of  conveyatuet,  ambaa 
or  trantactUmt. 

%;:^snT'^su»ry?-=,'5^"*^"  ♦  -■ 

Jomt  interests,  aee  "Joiat  Adventnns.' 
(    1.    Defendants. 

A  complaint  by  an  assignee  to  recorer  * 
u  J  **  i*"*  **"  »  "^^bt  previously  gecaiti  ^ 
bond  and  mortgage  not  assigned  HHd  bated  es 
the  debtor  s  oral  promise  to  pay  after  ta 
mortgage  had  been  voluntarily  satisfied,  ui 
not  on  the  bond,  so  that  the  obligee  was  sot! 
necessary    party    defendant— Holmes   v.  E^f 

Where  a  defendant  Is  sued  by  fictitious  mtt 
2?n  ^  V^^^'v"*?".  ^'^t-  I^^  1882,  p.  339.  t 
SSiu*  ^7,  the  judgment  must  identify  hia- 
Goldberg  v.  MarkowTta  (Sup.)  KM^T^ 
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3.     DefMta,    obJ«etloii*,    Mtd    Maead- 
ment. 

Under  C«de  GIt.  Proc  f  488,  mibd.  6,  and 
ections  498,  499,  objection  for  defect  of  par- 
ies defendant  held  available  only  by  demurrer. 
-A.  G.  Hyde  &  Sons  t.  Lesser  (Sup.)  878. 

PARTITION. 

Estoppel  by  pleadings,  see  "Estoppel,"  I  1. 

1.     AetloMS  tor  pArtitloa. 

Issue  mised  by  answer  of  defendant  in  par- 
ition  held  not  determinable  except  by  service  of 
he  answer  upon  codefendants. — willes  v.  Loom- 
s  (Sup.)  1066. 

In  an  action  for  partition,  in  wliich  it  appears 
bat  some  of  the  parties  had  occupied  portions 
>f  the  premises  aaversely  to  the  others,  it  was 
proper  to  have  an  accounting,  settling  the  re- 
spective interests  of  the  parties.  —  Willes  y. 
Loomis  (Snp.)  1086. 

PARTNERSHIP. 

See  "Joint  Adventures." 

Right   of   personal    representative   of   deceased 

partner  to  sue  for  firm  assets,  see  "Executors 

and  Administrators,"  g  8. 

)   1.     The    Am,   Ita   ttMne,    powers,    and 
property. 

Partnership  agreement  construed,  and  held 
to  effect  conversion  of  realty  Into  personalty,  so 
that  deceased  partner's  estate  therein  passed  as 
personalty  nnder  his  wilL — ^Barney  v.  Pike 
(Sup.)  1(88. 

I  S.     Blckts  sad  lUblUtlea  as  to  third 
persoiM. 

Where  stimmons  in  dispossession  proceedings 
was  served  on  a  member  of  a  firm  to  which 
the  property  was  rented,  and  he  appeared,  such 
service  was  binding  on  the  firm. — Maaeely  t. 
Mayers  (Sup.)  471. 

Action  against  copartners  sbonld  not  be  dis- 
missed, on  vacation  of  attachment,  under  Laws 
19<>2,  p.  1519,  c.  580,  g  90.— Feldman  v.  Siegel 
(Slip.)  538. 

Evidence  that  a  firm  of  which  defendant  was 
a  member  parchased  goods  will  not  sustain  an 
action  against  him  individually  for  the  price. — 
Sparks  v.  Fogarty  (Sup.)  648. 

A  general  denial  to  an  action  against  defend- 
ant individually  is  not  a  waiver  of  the  non- 
joinder of  his  partner,  so  as  to  sustain  the 
action,  though  the  proof  shows  only  a  partner- 
ship liability.— Sparks  v.  Fogarty  (Sup)  648. 

In  an  action  for  fraudulent  representations, 
in  reliance  on  which  plaintiffs  assignor  sold 
goods  to  a  partnership  of  which  defendant  was 
a  member,  the  other  partners  were  not  neces- 
sary partiea.— A.  O.  Hyde  &  Sons  v.  Lesser 
(Snp.)  878. 

{    S.    Deatk   of   partner,   and    nurrlTlns 
partnors. 

Becorded  declarations  that  partnership  real 
estate  devised  had  in  fact  been  treated  oy  the 
partners  as  converted  into  personal  property. 


held  not  admissible  as  evidence  against  a  sub- 
sequent claimant  nnder  the  will.— Huber  v. 
C^se  (Sup.)  663. 

Partnership  real  estate,  in  the  absence  of 
an  agreement  to  the  contrary,  held  changed  into 
personalty  only  to  the  extent  necessary  for  the 
purposes  of  partnership  equities,  as  between 
the  partners,  or  the  surviving  partner  and  the 
deceased  partner's  representatives. — Huber  v. 
Case  (Sup.)  663. 

i  A.     Dlssolntlon,    abttlement,    and    ao- 
eonntlBK. 

A  surviving  partner  held  entitled  to  liquidate 
the  affairs  of  the  firm. — Secor  v.  Tradesmen's 
Nat.  Bank  (Sup.)  181. 

Ata  administrator  of  a  deceased  partner,  if 
authorized  to  maintain  a  suit  to  recover  a  fund 
to  which  the  surviving  partner  is  entitled,  held 
entitled  to  a  recovery  against  all  the  persons 
having  acquired  any  part  of  the  fund.— Secor 
T.  Tradesmen's  Nat  Bank  (Sup.)  181. 

PASSENGERS. 

See  "C3arrier»,"  {  8. 

PATENTS. 

Necessity  of  allowing  competition  in  purchase 
of  patented  articles  by  city,  see  "\lunicipal 
Corporations,"  |  3. 

g    1.    Title,   ooBTeyaneea,   and   oontraets. 

Contract  between  an  inventor  and  mann- 
facturer  of  a  patented  article  construed,  and 
held,  that  the  manufacturer  conld  not,  by  ten- 
dering the  inventor  a  specified  minimum  roy- 
alty, hold  the  patents  without  manufacturing 
or  selling  the  article. — Corbet  v.  Manhattan 
Brass  Co.  (Sap.)  577. 

Contract  between  manufacturer  and  inven- 
tor of  a  patented  article  held  not  to  require 
the  former  to  pay  the  latter  a  specified  annual 
minimum  royalty,  irrespective  of  whether  the 
same  was  earned  from  sales  of  the  article. — 
Corbet  v.  Manhattan  Brass  Co.  (Sup.)  677. 

PAUPERS. 

i  1.     Snpport,  serrloee,  and  expensea. 

Under  Laws  1892,  p.  50,  c.  36,  g  2,  and  Laws 
1875,  p.  188,  c.  213,  gg  3,  4,  fact  that  parents 
of  deaf  mute,  during  period  for  which  county 
contracted  to  support  the  child  at  an  institu- 
tion, acquired  a  residence  In  another  county, 
held  not  to  relieve  county  of  liability. — Western 
New  York  Institution  for  Deaf  Mutes  v.  Yates 
County  (Sup.)  534. 

PAWNBROKERS. 

Under  Laws  1883,  p.  508,  c.  339,  regulating 
pawnbrokers  where  several  loans  were  made  to 
the  sanie  person  at  different  times  on  different 
property  pledged.  Done  of  which  was  redeem- 
ed, a  surplus  arising  on  the  sale  of  the  property 
pledged  for  one  loan  conld  not  be  set  off  against 
deficiencies  arising  on  sales  for  the  other  loans. 
— Stephens  v.  Simpson  (Sup.)  1068. 
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PAYMENT. 


To   contractor   u   affecting   right   of   anbcon- 
tractor  to  lien,  aee  "Mechanics'  Liena,"  {  1. 

Qft>artiimUur6UiB»e»<ifoblioation$  or  UabUUiea. 
See  "Cogta,"  (  6. 

Claims  against  estate  of  decedent,  see  "Elzec- 
utois  and  Administrators,"  {  6. 

t    1.    B«anisit«s  and  siifloieiiey. 

The  delivery  of  a  certified  dieck  b7  a  bank 
depositor  to  his  creditor  held  to  constitute  pay- 
ment to  the  amount  of  tlie  check.— Herrmann 
Furniture  &  Plumbers'  Cabinet  Works  v.  Ger- 
man Exch.  Bank  (Sup.)  4U2. 

Transfer  of  an  interest  in  a  second  real  es- 
tate mortgage  as  a  part  of  the  consideration 
for  goods  sold  A«Id  to  constitute  payment  for 
the  goods  to  the  extent  of  the  agreed  value  of 
the  mortgage.— John  H.  Mahnken  Co.  ▼.  PeU»- 
treau  (Sup.)  787. 

§  2.     Application. 

Excessiye  interest  voluntarily  paid  by  borrow- 
er cannot  be  credited  on  principal  of  debt. — 
Bosworth  T.  Kinghom  (Sup.)  9@. 

I  8.    SceoTerj  of  p«7iBeiits. 

Payment  of  a  lien  by  owner  of  a  building 
held  voluntary.— Nenfeid  v.  City  of  New  York 
(Sup.)  900. 


PENALTIES. 

For  refusal  of  carrier  to  give  transfer,  see  "Car- 
riers," 8  1. 
Recovery  by  aliens,  see  "Aliens,"  g  1. 
Under  contracts,  see  "Damages,"  }  2. 

PENDENCY  OF  ACTION. 

Effect  as  to  property  involved,  we  "Lis  Pen- 
dens." 

PERJURY. 

i    1.    Pntseontloa  Mid  pvmlslimeat. 

Alleged  false  testimony  in  a  prosecution  for 
lerjury  held  material. — People  v.   Root  (Sup.) 

102. 

Indictment  for  perjury  held  suffldent,  under 
Code  Cr.  Proc.  S  291.— People  v.  Root  (Sup.) 
962. 

Verdict  of  guilty  in  prosecution  for  perjury 
held  contrary  to  and  against  the  weight  of  the 
evidence.— People  v.  Root  (Sup.)  962. 

PERMITS. 

To  construct  vault  under  sidewalk,  see  "Mu- 
nicipal Corporations,"  |  6. 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,"  f  1 ;  "Negligence." 
Adlnissions  as  evidence,  see  "Evidence,"  |  3. 
Assessment  of  damages,  see  "Damages,"  {  4. 
Bill  of  particulars,  see  "Pleading,"  (  S. 


Caused  by  electricity,  we  "Blectridlj." 
Construction  and  operation  of  instncdcaa 

"Trial,"  {  e. 
Examination  of  witnesses, 'see  "Witnesss.  IS 
Form,  requisites,  and  sufficiency  of  iiKni': 

see  "Trial,"  g  6. 
Harmless  or  prejudi<Hal  diaracter  d  sm  i 

action  for,  see  "Appeal,"  {  5. 
Impeachment  of  witnesses,  see  "WitiKs?-.'!] 
Materiality  of  evidence,  see  "ETideuoe."  1 1 
Measure  of  damages,  see  "Damaxee."  i  I 
Opinion  evidence,  see  "Evidence,  {  6. 
Pleading  damages,  see  "Damages."  { 4. 
Reception  of  evidence,  see  "Trial,"  i  t 
To  employe,  see  "Master  and  Servant." !!  H 
To  infant,  see  "Infants,"  I  2. 
To  licensee,  see  "Railroads,"  |  2. 
To  married  woman,  see  "Husband  ul  ^i, 

II. 
To  passenger,  see  "CJarriers,"  S  3. 
To  person  on  or  near  railroad  tracks,  k  'U 

roads,"  §  2. 
To  tenant,  see  "Landlord  and  Tenant."  t  -■ 

PETITION. 

In  proceedings  for  seisure  and  sale  o(  sci 
animals,  see  "Animals." 

PHYSICIANS  AND  SURGEONS. 

As  witnesses,  see  "Witnesses,"  8  1- 
Eipert  testimony,  see  "Evidence."  I  fi. 
Impeachment  of  witness,  see  "Wiiik*!»s'H 

PIERS. 

See  "Wharves." 

Municipal  ownership  and  regulation,  «  i 
nicipal  Corporations,"  t  6. 


PLEA. 

In  dvU  actions,  see  "Equity,"  f  2L 

PLEADINa 

Estoppel  by  pleadings,  see  "Estoppel.*  I  - 

AUegatUmM  <u  to  particutor  faeU,  to 

tran»action». 
See  "Damages,"  t  4 ;  "Judgment,"  i  T;  ■'■' 

ry,"  S  1. 
Statute  of  frauds,  see  "Frauds,  Statntc>'i 

In  actions  by  or  agairut  particular  euiw 

parties. 
See  "Master  and  Servant,"  §g  2,  8,  & 
Assignees,  see  "Assignments,"  S  3. 
Trustees,  see  "Trusts,"  S  5. 

In  particular  actions  or  prooeedi-.^ 
See  "Equity,"  S  2:  "Fraud,"  I  2;  1-'' 
Slander,"  {  2:  "Negligence"  {  3;  't--' 
i  1;  "Quo  Warranto?  g  1;  "Bepkri 
For  breach  of  contract,  see  "Contracts."'' 
For  causing  death,  see  "Death."  $  2^ 
For  establishment  of  trust,  see  ■"Tmstvi 
For  personal   injuries,  see  "Master  a:>: ! 
ant,"  gg  8,  9. 
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■"or   wages,  we  "Master  and  Serrant,"  f  2. 

ndictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

^n  bill  or  note,  see  "Bills  and  Notes,"  S  4. 

3n  bond  of  banlc  officer,  see  "Banks  and  Bank- 
ing." S  1. 

i    1.     Deolaratleii,  aomplsiat,  petltloii,  o* 
statement. 

A  complaint  construed,  and  Md  to  state  but  a 
single  cause  of  action,  and  was  therefore  not 
subject  to  a  motion  to  separately  state  and 
number. — Powell  v.  Hinkley  (Sup.)  2. 

Where  complaint  alleges  three  causes  of  ac- 
tion, plaintitcs  cannot  incorporate  paragraphs 
in  first  cause  of  action  into  third  cause  by  al- 
leirations  that  they  repeat  the  statements  con- 
tained therein.— Bigelow  t.  Drommond  (Sup.) 
581. 

i    8.     Plea   or   aaawev,   arosa    eoaiplaiat, 
and  afBdaTit  of  defense. 

Answer  construed,  and  several  paragraphs 
thereof,  numbered  separately,  held  to  constitute 
a  single  s^arate  defense.— Blummfeld  t.  Stine 
(Sup.)  8L 

A  demurrer  lies  to  new  matter  set  up  by  way 
of  a  defense,  whether  or  not  the  facts  are  prov- 
able under  a  general  denial. — Blumenfeld  T. 
Stine  (Sup.)  81. 

I  3.     Demnrrer  or  exeeption. 

Demurrer  to  an  answer  for  insufficiency  may 
attack  the  complaint  as  not  stating  a  cause  of 
action. — Bigelow  v.  Drommond  (Sup.)  681. 

i   4.    Amended  and  supplemental  plead- 
inca  and  repleader. 

Plaintiff,  as  a  condition  for  service  of  amend- 
ed complaint,  should  be  required  to  pay  all  costs 
in  the  action. — Ross  ▼.  Bayer-Gardner-Hines 
Oo.  (Sup.)  86. 

The  denial  of  a  motion  to  amend  a  complaint 
to  obviate  a  fatal  variance,  consisting  of  evi- 
dence seasonably  objected  to,  held  not  error. — 
Reilly  v.  Vought  (Sup.)  482. 

Where  a  new  defense  arises  after  the  action 
is  brought,  the  proper  way  to  take  advantage 
of  it  is  by  leave  to  serve  a  supplemental  com- 
plaint.—Li  Boeuf  V.  Cray  (Sup.)  5!)7. 

Where  an  amended  complaint  was  served  in 
an  action  at  law,  facts  stated  therein,  occur- 
ring after  the  commencement  of  the  action, 
may  nevertheless  be  considered  in  determining 
the  rights  of  the  parties. — Industrial  &  General 
Trust  T.  Tod  (Sup.)  687. 

i  5.     Bill  of  partlonlavs  and  copy  of  ao- 
oonnt. 

In  an  action  for  injuries  caused  by  one  of 
defendants'  drivers,  plaintiff  required  to  give 
a  bill  of  oarticnlara— Lachenbruch  v.  Cuahman 
(Sup.)  47%. 

Indefinitenese  in  the  complaint  as  to  the  in- 
juries sued  for  can  be  taken  advantage  of  by 
motion  to  make  the  complaint  more  definite, 
or  by  an  application  for  a  physical  examination. 
— Lachenbruch  v.  Cushman  (Sup.)  476. 

In  action  for  rent,  held,  that  defendants,  fail- 
ing to  furnish  bills  of  particulars  as  to  certain 
defenses  of  payment,  release,  etc.  should  have 


been  precluded  by  older  from  giving  evidence 
thereunder.— D'Anglemont  v.  Fischer  (Sup.)  505^ 

Defendant,  denying  plaintiff's  allegation  of 
performance  of  contract,  held  not  required  to 

?:ive  bill  of  particulars.— Barreto  v,  Rothschild 
Sup.)  553. 

In  action  for.  false  representations,  inducing 
plaintiff  to  invest  and  expend  moneys,  bill  of 
particulars  stating  expenditures,  advancements, 
etc.,  held  properly  ordered.— Pruyn  T.  Ecua- 
dorian Ass'n  (Sup.)  970. 

In  action  for  false  representations,  plaintiff 
held  properly  required  to  furnish  bill  of  partic- 
ulars as  to  the  representations. — Pruyn  v.  Ec- 
nadorlan  Ass'n  (Sop.)  970. 

Plaintiff  in  action  for  materials  furnished  and 
labor  performed  held  not  entitled  to  bill  of  par- 
ticulars of  breaches  of  contract  therefor  alleged 
in  counterclaim. — Reitmayer  t.  Crombie  (Sup.) 
973. 

In  an  action  against  a  gas  compauy  because 
of  the  leakage  of  gas  and  resulting  explosion, 
heid,  that  plaintiff  should  not  be  required  to  fur- 
nish a  bill  of  particulars  as  to  the  particular 
negligence  claimed  to  have  caused  the  explosion. 
— Neuwelt  v.  ConsoUdated  Gas  Oo.  (SnpO  1003. 

f  6.    Motions. 

On  a  motion  to  compel  plaintiff  to  separately 
state  and  number  causes  of  action,  defendant 
held  not  entitled  to  object  to  the  sufficiency  of 
the  complaint  as  stating  a  single  cause  of  ac- 
tion.—Powell  v.  Hinkley  (Sup.)  2. 

In  an  action  by  a  purchaser  of  corporate  stock 
against  directors  for  fraudulent  representation, 
it  was  held  proper  to  require  that  the  complaint 
should  be  made  more  definite  and  certain. — Vl- 
ner  v.  .Tames  (Sup.)  2S7. 

A  motion  is  a  proper  remedy  to  require  a 
complaint  to  be  made  more  definite  and  certain. 
— Viuer  v.  James  (Sup.)  2.57. 

A  demurrer  will  not  be  stricken,  unless  its 
frivolousness  appears  on  Its  face.— Rankin  v. 
Bush  (Sup.)  539. 

Under  Code  Civ.  Proc.  S  798  and  Gen.  Rules 
Prac.  No.  22,  plaintiff  has  40  days  in  which 
to  make  his  motiou  to  compel  defendant  to 
make  his  answer  more  definite  and  certain,  in 
case  the  answer  was  served  throueh  the  post 
office.— Borsuk  v.  Blauner  (Sup.)  851. 

In  action  against  directors  of  a  corporation 
for  false  representations,  inducing  plaintiff  to 
leave  his  deposits  with  the  corporation,  com- 
plaint held  to  give  defendant  sufficient  Informa- 
tion as  to  deposits  to  answer.— Warner  ▼.  James 
(Sup.)  976, 

In  action  against  directors  of  a  corporation 
for  false  representations,  inducing  plaintiff  to 
leave  his  deposits  with  the  corporation,  plaintiff 
could  not  be  compelled  by  motion  to  make  defi- 
nite to  set  ont  certificates  of  deposit  in  his  com- 
plaint.—Warner  T.  James  (Sup.)  976. 

In  action  against  directors  of  corporation  for 
false  representations  in  regard  to  its  affairs, 
complaint  held  in  certain  particulars  subject  to 
motion  to  make  more  definite  and  certain. — 
Warner  t.  James  (Sup.)  97& 
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Answer  of   defendant   in    action    to   recover 
rertificate  of  seat  in  iiroduce  exchange  held  suf-  '■ 
fident   to    admit   evidence   of   oral   agreement 
contemporaneous   with   written  one. — Hamblen 
T.  German  (Sup.)  642. 

I  8.    I>efeota  and  obJectloaa,  walTer,  and 
alder  ItT  rntmet  or  Jndcmaat. 

Court  Iteld  jnstified.  without  regard  to  plead- 
inK.  in  submitting  to  jury  question  whether 
contract  was  as  plaintiff  testified,  where  the 
testimony  was  admitted  without  objection.^ 
Ceballos  t.  Mnnson  8.  S.  Line  (Sup.)  811. 

PLEDGES. 

Sec  "Pawnbrokers." 

The  title  to  a  thing  pledged  remains  In  the 
pledgor  until  devested  by  sale,  judicial  proceed- 
ings, or  conversion  by  pledgee,  in  which  latter 
case  limitations  runa  from  the  actual  conver- 
sion.—Brown  V.  Bronson  (Sup.)  872. 

<?ode  Civ.  Proc.  t  410,  subd.  2,  providing  that 
limitations  runs  from  demand  in  certain  cases, 
held  not  to  apply  to  a  case  of  deposit  of  stock  as 
collateral  to  be  specifically  returned  at  a  certain 
time.— Brown  v.  Bronson  (Sup.)  872. 

Where  a  note  was  paid,  right  of  the  pledgee 
to  demand  collateral  securing  it  was  complete, 
within  the  meaning  of  Code  Civ.  Proc  g  410, 
providing  limitations  runs  from  time  of  right 
to  maite  demand. — Brown  v.  Bronson  (Sup.)  872. 

Possession  by  executors  of  creditor  of  a  note 
and  stock  pledged  as  collateral  held  to  impose 
on  debtor's  representatives  burden  of  showing 
payment  of  note.— Brown  v.  Bronson  (Sup.)  872. 


POLICE. 

See  "Municipal  Corporations," 


fl. 


POLICE  POWER. 

Of  municipality,  see  •'Municipal  Corporations," 
8  5. 

POLICY. 

Of  insurance,  see  "Insurance." 

POOL 

Of  corporate  Interests,  see  "Corporations,"  {  {5. 

POOR  LAWS. 

See  "Paupers." 

POSSESSION. 

See  "Adverse  Posseasion." 
()t  demised  premises,  see  "Landlord  and  Ten- 
ant," (  6. 

POUNDAGE. 

Right  of  sheriff,  see  "Sheriffs  and  Constables," 
tl. 


PRACnCL 

Procedure  of  particular  coorta,  mc  'Vow.' 

IHpartteKtercioaaettoncorprooeedingi.  | 
See  "Assumpsit,  Action  or';   "Habeas  Cnr;i] 

{  1;    "Interpleader";    •*Qiio  Warrant*"  ^| 

"Replevin." 
Accounting  by  ezecntor  or  administrator,  t 

"Executors  and  Administrators,"  {  9. 
Condemnation  proceedings,  see  "Eminent 

main,"  (  2. 

ParUeiUar  proceeding*  tntiaiomM. 

See  "Abatement  and  Revival";  "Bail"  i  j 
"Costs";  "Damages,"  {  4;  "D«positi<.- 
"Dismissai  and  Nonsnit";  "Divorce."  ! 
"Bridence";  "Execution":  "Judgment" 
ry";  "Limitation  of  Actions";  "MotifN 
"Parties";  "Pleading";  "Reference";  ~Trj 
"Venue." 

Partleular  remedies  in  or  tnddent  to  ottXaa. 
See   "Arrest,"   S   1;    "Attachment":    "PL-  *| 
ery";  "Injunction";  "Receivers."  | 

iYooedurein  crimlnat  prosecutions.       I 
See  "Criminal  Law." 

Proctdure  in  ezercise  nf  apeciai  JuKsoUetiou 
In  bankruptcy,  see  "Bankruptcy,"  |  1. 
In  equity,  see  "B>iuity." 

Prooedurt  on  fvMeUk 
Set  "Appeal";   "New  TriaL" 


PREFERENCES. 

in    bankmptcy. 


Effect    ot    proceedinga 
"Bankruptcy,"  (  2. 


PREJUDICE. 

Ground  for  reversal  In  civil  actk>ns,  see  "Ap' 
peal,"  {  5. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  |  1. 

PRESENTMENT. 

Of  claima  against  estate  of  decedent,  aee  "Ei 
ecutors  and  Administrators,"  |  5. 

PRESUMPTIONS. 

In  clTll  actions,  see  "Evidence,"  1 1. 
On  appeal,  aee  "Appeal,"  {  5. 

PRINCIPAL  AND  ACCESSORY. 

See  "Criminal  Law,"  1 1. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";   "Brokers";    "F» 

tors." 
Admissions  by  agent,  see  "Evidence,"  f  3. 
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Corporate  agents,  see  "Corporations,"  i  8. 
Insurance  agents,  see  "Insurance,"  H  2,  T. 
Sei-vice  of  process  on  agent  of  foreign  insor- 
ADce  company,  see  "Insurance,"  i  1. 

■    1.     MmtoAl  rlckta,  dntias.  Mid  UabUi> 
ties. 

Plaintiff,  under  his  contract  of  employment 
TTith  defendant,  held  chargeable  with  one-third 
of  a  loss  on  a  customer  secured  by  plaintiff. — 
Raynor  v.  Buttlar  (Sup.)  110. 

Ad  agent,  entitled  to  commissions  for  orders 
for  goods  procured  by  him,  held  not  entitled  to 
recover  for  services  in  installing  goods.— Taylor 
V.  Pullman  Antomatic  Ventilatiog  Co.  (Sup.) 
4<M. 

S    S.    Btskta  aad  Il«biUtles  m  te  tlilrd 
persoaa. 

•  Agent  ncid  to  hare  authority  to  employ  help 
after  date  of  his  employment  as  manager,  but 
b«fore  his  duties  as  such  began.— Wanamaker 
V.  Megraw  (Sup.)  831. 

A  lease,  executed  by  an  agent  in  his  own  name 
under  seal  without  authority,  is  voidable,  but 
not  invalid.— Anderson  v.  Connor  (Sup.)  449. 

The  authority  of  an  alleged  agent  to  accept 
payment  of  goods  sold  cannot  be  proved  by  the 
mere  declarations  of  such  agent — Excelsior  Con- 
sirmers'  Cigar  Co.  v.  Stracberjan  (Sup.)  488. 

Agents,  having  authority  to  modify  leases, 
held  to  have  authority  for  a  valuable  considera- 
tion to  accept  a  surrender  of  the  lease. — Gold- 
smith V.  Schroeder  (Sup.)  558. 

E^vidence  held  to  authorize  a  finding  that  a 
landlord's  agents  had  authority  to  modify  leases 
or  to  accept  a  surrender.— €k>ldamith  v.  Schroe- 
der  (Snp.)B68. 

An  owner  of  real  estate  is  not  bound  by  a 
contract  for  its  sale  made  by  an  agent  individ- 
ually and  under  his  own  seal. — Blanchard  v. 
Archer  (Sup.)  665. 

Vendors'  letter  to  agent,  exhibited  to  vendee, 
held  admissible  in  tetter's  action  for  false  rep- 
resentations.— Ettlinger  v.  Weil  (Sup.)  1049. 

An  agent,  whose  only  authority  was  to  pur- 
chase iwtatoes  and  ship  them  to  his  principal, 
cannot  bind  his  principal  by  a  contract  for  their 
sale. — Hogue  ▼.  Simonson  (Sup.)  1065. 

To  constitnte  a  ratification  of  unauthorized 
acts  of  agent,  principal  must  have  had  full 
knowledge  of  transaction  and  have  accepted  Its 
frnit8.--Hogne  v.  Simonson  (Sup.)  1065. 

Facts  held  insufficient  to  show  ratification  by 
principal  of  asent's  unauthorised  act. — Hogue 
T.  Simonson  (Bnp.)  1065. 

PRINCIPAL  AND  SURETY. 

See  "Ball." 

Harmless  error  in  action  against  sureties,  see 
"Appeal,"  I  6. 

Liabilities  of  sureties  on  bonds  in  legal  pro- 
ceedings, see  "Attachment,"  §  4;  "Bail, '  f 
1;  "Injunction,"  I  4 ;   "Replevin,"  §  2. 

PRIORITIES. 

Between  assignments,  see  "Assignments,"  |  1. 
87  N.T.8.— 76 


PRIVATE  NUISANCE. 

See  "Nnisance."  I  1. 

PRIVATE  ROADS. 

Rlghta  of  way.  Me  "Elasements." 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  hj  witness,  see  "Witnesses,"  |  1. 

PRIVITY. 

See  "Contracts,"  |  2. 

PROBATE. 

Of  will,  see  "Wills,"  <  8. 

PROCESS. 

Laws  changing  persons  on  whom  process  shall 
be  served  in  action  against  foreign  insurance 
company  as  impairing  obligation  of  con- 
tract, see  "Constitutional  Law,"  f  1. 

In  oeMons  ogatnit  particular  cUusee  qfpartte*. 

See  "Partnership,"  {  2. 

Insurance  companies,  see  "Insurance,"  |{  1,  12. 

Particular /omu  ((fwrttt  or  other  prooen. 
See     "Arrest";      "Execution";      "Injunction"; 
"Mandamus";  "Quo  Warranto";  "Replevin." 

PROFITS. 

Loss  of,  as  element  of  damages  for  slander, 
see  "Libel  and  Slander,"  {  2. 

PROHIBITION. 

Of  traffic  In  intoxicating  liquors,  see  "Intoxi- 
cating Liquors." 

PROMISSORY  NOTES. 

See  "BiUs  and  Notes." 

PROOF. 

Of  death,  see  "Death,"  f  1. 

PROPERTY. 

See   "Animals";    "Fixtures";    "Franchises." 
Adverae     possession,     see     "Adverse     Posses- 
sion." 
Dedication  to  public  use,  see  "Dedication." 
Taking  for  public  use,  see  "Bminent  Domain." 

PROXIMATE  CAUSE. 

Of  Injnry,  see  "Negligence,"  |  SL 
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PUBLICATION. 


In  official  newspapera,  ae«  "Newapapers." 
Of  notice  of  meeting  of  Tillage  tax  aaaesaora, 
■ee  "Municipal  Corporatlona, '  {  8. 

PUBLIC  DEBT. 

See  "Town^"  |  1. 

PUBLIC  IMPROVEMENTS. 

Bj    municipalities,    aee    "Municipal    Corpora- 
tions," (  4. 

PUBLIC  NUISANCE. 

See  "Nuisance,"  }  3. 

PUBLIC  POLICY. 

Affectinif  acts  of  pnblic  offlcers,  see  "Officers,"" 

Discrimination   by    carrier    as   against   pnblic 
policy,  see  "Carriers,"  S  2. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  propertir  for  public  use,  see  "Eminent 
Domain." 

PUNISHMENT. 

For  violation  of  injunction,  see  "Injunction," 
18. 

QUANTUM  MERUIT. 

See  "Assumpsit,  Action  of";    "Work  and  La- 
bor." 

QUASHING. 

Attachment,  see  "Attachment,"  f  8. 

QUESTIONS  FOR  JURY. 

In  ciTll  actions,  see  "Trial,"  g  5. 


QUO  WARRANTO. 


I  1- 


Juisdietion,  proeeedlncs,  »ad  re- 
Uef. 

Though  general  allegations  in  quo  warranto 
are  sufficient  to  state  cause  of  action,  where 
specific  facts  are  stated  and  are  insufficient, 
entire  pleading  held  insufficient  —  People  ▼. 
Goodrich  (Sup.)  114. 

RAILROADS. 

See  "Street  Railroads." 

As  employers,  see  "Master  and  SerTant" 

Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

Condemnation  of  railroad  property  by  city  for 
purpose  of  laying  sewer  under  tracks,  see 
"Eminent  Domain,"  (  1.      . 


Form,  requisites,  and  sniBcienc^  of  instrnctiM! 
in  action  for  personal  injuries,  see  '^liii.* 

8  e. 

Negligence  in  use  of  bridge,  aee  "Bridges,"  { 1 

I  1.  Iiooatlttm  mt  road,  terBalal,  mmi  ttt- 
tiona. 
Under  Bailroad  Law,  Laws  1890.  p.  IQSa  ' 
56^,  i  2,  certificate  of  approTal  of  route.  gnutA! 
by  railroad  rommissionera,  AWd  not  aotbonifii.- 
People  y.  Board  of  Railroad  Com'is  of  Kn 
York  (Sup.)  334. 

I  S.    Operaiiaa. 

Facts  as  to  manner  of  accident  on  defesdi3t'< 
railroad,  used  in  connection  with  its  dork«  u! 
warehouse,  by  the  car,  from  which  plaincif  v\' 
removing  Ifreight,  being  struck  by  one  which  w..- 
derailed,  defendant  having  complete  nuu^ 
ment  and  control  of  the  cars,  held,  anexplaiae-l 
to  warrant  a  finding  of  defendant's  negligenct.- 
Fiaber  v.  New  Tork  Dock  Oo.  (Sup.)  lli: 

In  an  action  asaiust  a  railway  compaDT.  de- 
cedent Md  guilty  of  contributoiy  n^lita:'^ 
— Le  Due  V.  New  Tork  Cent.  &  H.  R.  E.  0 
(Sup.)  364. 

On  the  issue  whether  a  railroad  c<Hnpanj  lu<' 
acquiesced  in  the  use  by  the  pnblic  of  a  pti' 
across  its  track,  evidence  hrld  not  to  lUiovr  Ki'l 
acquiescence. — I/e  Due  v.  New  Toi^  Cent.  &  H 
Tt/Tk.  Co.  (Sup.)  364. 

A  person  on  a  railroad  track  held  a  tre!<p3>- 
er.— Le  Due  v.  New  York  Cent.  &  H.  E.  R.  C 
(Sup.)  304. 

In  an  action  for  death  at  a  railroad  erots.oz 
evidence  of  the  absence  of  any  signals  tt  t> 
crossing  held  evidence  of  defendant's  neslieescr. 
— McSweeuey  v.  Erie  B.  Co.  (Sup.)  836. 

In  an  action  for  death  at  a  railroad  rrosslic 
evidence  held  insufficient  to  show  that  decei$^^ 
was  not  guilty  of  contributory  neriigence.- 
McSweeney  v.  Erie  B.  Co.  (Sap.)  863. 

RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  Agent"  {  - 
Of  corporate  leaie,  aee  "Cterporadons."  i  3. 
Of  unauthorized  acts  of  bustee,  see  "Itmu' 
t  8. 

REAL-ESTATE  AGENTS. 

See  "Brokers," 

RECEIVERS. 

In  bankruptcy  proceedings,  see  "Bankmptc;.'' 

»2.  .  j 

Of  corporations  in  general,  see  "Corporatioas.   I 
t  4. 

Kvowada   sf   r«eel««r- 


(  1. 


Xatnre   aad 
sUp. 

On  an  interlocutory  judguMnt  for  an  accoa£^ 
iug  of  plaintiff's  share  of  the  profits  from  rf* 
sale  of  stock,  it  was  not  necessary  to  api^'i^ 
n  receiver  to  protect  plaintiffs  rirfits.— Spier  t- 
Hyde  (Sup.)  !»5.  , 
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I  a.    Title  to  Mi4.  possesiloa  of  property. 

The  lien  adinired  by  a  beneficiar;r  In  a  life  pol- 
icy by  attaching  property  belonging  to  the  in- 
surer, a  foreign  corporation,  and  foond  In  New 
York,  had  not  defeated  by  the  aubsequent  ap- 
pointment of  a  receiver  in  New  Torlt  of  the 
company.— National  Park  Bank  v.  Clark  (Sup.) 
185. 

f   3.     Aotlona. 

Receiver  held  to  occupy  the  same  position  as 
firm,  whose  contract  for  the  purchase  of  city 
bonds  he  seeks  to  rescind.— City  of  Ironwood  v. 
Wickea  (Sap.)  S6i. 

RECEIVING  STOLEN  GOODS. 

Facta  held  to  oonstitate  receiTing  stolen 
money,  within  Pen.  Code,  {  B50. — People  t. 
Ammon  (Sup.)  358. 

Bvldence  held  sofflcient  to  show  that  defend- 
ant, in  receiving  stolen  money,  received  it  with 
knowledge  that  it  had  been  stolen,— People  v, 
Ammon  (Sup.)  358. 

Admission  in  evidence,  on  a  trial  for  receiving 
stolen  money,  of  a  conversation  with  defend- 
ant, held  not  gronnd  for  reversal,  even  if  it  was 
immaterial  on  the  question  of  defendant's 
knowledge  of  the  theft. — People  T.  Amnion 
(Sqp.)  SSS. 

RECORDS. 

As  evidence,  see  "Evidence,"  g  4. 
Estoppel  by  record,  see  "Estoppel,"  |  1. 
Of  chattel  mortgages,  see  "Chattel  Mortgages," 
SI. 

REDEMPTION. 

From  mortgage,  see  "Mortgages,"  ^  5. 

REDIRECT  EXAMINATION. 

Of  witnesses,  see  "Witnesses,"  |  2. 

REFERENCE. 

In  divorce  proceedings,  see  "Divorce,"  i  2. 

In  proceedings  to  revoke  liquor  license,  see  "In- 
toxicating Liquors."  g  2. 

Of  claims  against  decedent's  estate,  see  "Ex- 
ecutors and  AdministratorSj"  §  5. 

To  determine  damages  on  injunction  bond,  see 
"Injunction,"  {  4. 

f   1.    Nature,  sronnds,  alid  order  of  ref- 
ereaee. 

In  action  for  an  accounting  of  profits  made 
by  defendant  in  use  of  a  certain  printing  press, 
held,  that  it  was  the  duty  of  the  referee  to  deter- 
mine what  profits  defendant  could  have  made  by 
using  some  other  variety  of  machine. — New  York 
Bank  Note  0>.  v.  Hamilton  Bank  Note  Engrav- 
ing ft  Prhiting  Co.  (Sup.)  2(X). 

(  S.    Report  and  flaJlngs. 

Where  the  evidence  is  undisputed,  a  finding 
of  fact  by  a  referee  is  in  effect  a  conclusion  of 
law.— Mt.  Sinai  Hospital  v.  Hymau  (Sup.)  276. 


REGISTRATION. 

Authority  of  corporate  officer  to  change  regis- 
tration of  bonds,  see  "Corporations,"  (  8. 

REHEARING. 

See  "New  Trial." 

REINCORPORATION. 

See  "Corporations,"  |  6. 

RELEASE. 

See  "Accord  and  Satisfaction";   "Payment" 
Of  particular  clatset  of  rigMt  and  UaiMiOet. 
Equity  of  redemption,  see  "Mortgages,"  §  5. 
Rights  of  co-tenants,  see   "Tenancy  in  Com- 
mon," }  2. 

(  1.    OoBStmotloB  and  operstioii. 

Release  of  one  tort  feasor,  reserving  right  to 
sue  joint  tort  feasors,  does  not  discharge  the 
latter.— Walsh  v.  Hanan  (Sup.)  93a 

RELEVANCY. 

Of  evidoice  in  civil  actions,  see  "Dvidence,"  |  2. 

RELIGIOUS  SOCIETIES. 

Bequests  to,  see  "Wilis,"  |  4. 

REMAINDERS. 

Creation  by  deed,  see  "Deeds,"  {  2. 

REMEDY  AT  LAW. 

E^ect  on  jurisdiction  of  equity,  see  "Equity," 
«  2. 

REMITTITUR. 

Of  damages,  see  "Damages,"  §  4 

REMOVAL. 

Of  judge  from  office,  see  "Judges,"  |  1. 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "Venue," 

J  1. 
Transfer  of  causes  in  coorts  of  same  state,  see 

"(Dourts,"  f  a 

RENEWAL 

Of  lease,  see  "Landlord  and  Tenant,"  {  8. 
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pCMT  The  sending  of  a  letter  to  m  laeaicentid 

*  crimioal  held  to  constitute  an  attempt  to  oh&i:± 

the  offense  described  in  Pen.  Code,  I  87,  tbosili 
it  vaa  merely  preliminarr  to  the  commisioD  cf 
such  offense.— People  v.  Buckley  (Supl)  19L 


See  "Landlord  and  Tenant,"  §  B. 
Bill  of  particnlars  in  action  for,  m*  "Plead- 
tog,"  IB. 

REPAIRS. 

Of  premises  demised,  sm  "Landlord  and  Ten- 
ant," I  4. 


Of  statute, 


REPEAL 

"Statutes,"  S  1. 

REPLEVIN. 


f   1.    Fl*»dlac  and  arldeao*. 

In  an  action  to  recover  possession  of  goods, 
damages  for  the  depreciation  in  the  yalne  of  the 
goods  are  not  recoverable,  unless  pleaded. — Jer- 
myn  v.  Hnnter  (Sup.)  546. 

I  S.    fdmMlltlas  on  honim  wad  iuidertak« 
inga. 

That  plaintiff  In  rq>levin  always  was  die 
awn«r  and  entitled  to  possession  of  the  property 
replevied  held.  In  an  action  on  the  replevin  bond 
for  breach  of  condition  to  return  if  the  replevin 
action  be  dismissed,  a  partial  defense  only,  un- 
der Code  OIv.  Proc.  §  508^— Freetnan  ▼.  United 
States  FideUty  &  Ouaranty  Co.  (Sup.)  433. 

That  defendant  In  replevin  denied  he  had  pos- 
session of  the  chattels  or  had  refused  to  deliver 
them,  and  that  he  did  not,  by  answer,  or  notice 
under  Oode  OIt.  Proc  {  1726,  demand  return 
thereof,  held  a  defense  to  action  on  the  replevin 
bond ;  the  replevin  action  having  been  dis- 
missed.— Freeman  v.  United  States  Fidelity  & 
Ouaranty  Co.  (Sup.)  483. 

REQUESTS. 

For  instructions  In  criminal  prosecutions,  see 

"Criminal  Law,"  |  4. 
For  Instructions  to  jury  In  dril  actions,  see 

"Trial,"  |  6. 

RESCISSION. 

Of  contract  for  purchase  of  city  bonds,  see  "Mu- 
nicipal Corporations,"  |  8. 

Of  contract  for  sale  of  land,  see  "Vendor  and 
Purchaser,"  i  2. 

Of  contract  In  general,  see  "Contracts,"  i  4. 

Of  sale  of  corporate  stock,  see  "Corporations," 

RESCUE. 

The  sending  of  a  letter  to  a  person  Incarcer- 
ated for  a  felony  lield  merely  to  constitute  an  at- 
tempt to  commit  the  offense  described  by  Pen. 
Code,  {  87.— People  v.  Buckley  (Sup.)  191. 

The  sending  of  a  letter  to  a  prisoner  held  to 
constitnte  a  sufficient  overt  act  to  justify  a  con- 
viction for  an  attempt  to  commit  the  crime  de- 
scribed by  Pen.  Code,  g  87.— People  v.  Buckley 
(Sup.)  luL 


RESIDENCE 

Affecting  liability  for  support  of  pauper,  H': 
"Paupers."  f  1. 

RES  JUDICATA. 

See  "Judgment,"  IS  4^  B. 

RESTAURANTS. 

See  "Innkeepers." 

RESTRAINT  OF  TRADL 

Trusts  and   other  comblnationa,  see  "Moncp- 
oUes,"  i  1. 

RETURN. 

To  habeas  corpus,  see  "Habeas  Corpna,"  {  1. 

REVENUE 

See  "Taxation." 

REVERSIONS. 

Of  lessor,  see  "Landlord  and  Tenant,"  I  2. 

REVIEW. 

See  "Appeal";  "Criminal  Law,"  (  6. 

REVISION. 

Of  statutes,  see  "Statutes,"  (  1. 

REVOCATION. 

Of  liquor  license,  see  "Intoxicating  liquor?,' 

I  2. 
Of  probate  of  trill,  see  "Wills,"  J  3. 

RIGHT  OF  WAY. 

See  "Easemeote." 

RISKS. 

Assumed  by  employe,  see  "Master  and  Serr- 

ant,"  8  6. 
Within  insurance  policy,  see  "Insurance,"  i  ^' 

ROADS. 

See  "Highways." 

Streets  In  cities,  see  "Municipal  CorporatioD!.' 
}  6. 
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ROYALTIES. 

F'or  use  or  aale  of  patents,  aee  "Patenta,"  1 1. 

RULES  OF  COURT. 

Orden,  mo  "Motions." 

SAURIES. 

Of  municipal  officer  or  employe^  see  "Mnnicipal 
Corporations,"  {  1. 

SALES. 

Fixtures  as  betv^een  seller  and  buyer,  see  "Fix- 
tures." 

Of  corporate  bonds,  see  "Corporations,"  i  3. 

Of  corjmrate  stock,  see  "Corporations,"  |  1. 

Of  decedent's  estate,  see  "ESxecutors  and  Ad- 
ministrators," f  4. 

Of  intoxicating  liquors,  see  "Intoxicating  Liq- 
uors." 

Of  land  tor  nonpsLyment  of  municipal  taxes, 
see  "Mnniciital  Corporations,"  t  8. 

Of  property  of  decedent  under  order  of  court, 
see  "Executors  and  Administrators,"  g  7. 

Of  realty,  see  "Vendor  and  Purchaser." 

On  forecloanra  of  mortgage,  see  "Mortgages," 
S  4. 

S    X.    Oonatmetloii  of  oontraet. 

Contract  to  make  and  deliver  wrenches  ac- 
cording to  model  held  a  contract  to  manufacture 
and  deliver,  and  not  one  of  sale.— Ideal  Wrench 
Co.  V.  Garvin  Mach.  Co.  (Sup.)  41. 

Question  whether  seller  in  contract  of  sale 
had  performed  his  contract  held  a  questicm  of 
law  for  tlie  court — Manda  v.  Ecienne  (Sup.)  688. 

Seller  of  goods  in  contract  of  sale  held  not  to 
have  committed  any  breach  of  a  contract. — 
Manda  v.  Etienne  (Sup.)  588. 

i    2.    FerfomuiBoe  of  ooaitHMt. 

In  an  action  by  a  pnrehaser  of  goods  against 
seller  for  breach  of  contract,  held,  that  the  de- 
fendant was  entitied  to  recover  on  the  theory 
of  an  acceptance  of  the  goods  under  the  con- 
tract—Manda  V.  Etienne  (Sup.)  688. 

Any  breach  of  a  contract  of  sale  on  the  port 
of  the  seller  hdd  to  have  been  waived. — Man- 
da V.  Etienne  (Sup.)  688. 

Tender  of  goods  ordered  A«Id  insufficient  under 
the  terms  of  sale.— International  Money  Box  Co. 
▼.  Southern  Trust  &  Deposit  Co.  (Sap.)  881. 

I   3.    Wwmutttes. 

Buyer,  purchasing  goods  by  sample,  held  en- 
titied to  recover  price  paid  on  goods  failing  to 
correspond  thereto,— Bernstein  v.  E.  P.  Loomls 
ft  Co.  (Sup.)  184. 

There  can  be  no  recovery  for  breach  of  war- 
ranty, where  buyer,  knowing  inferior  quality, 
nevertheless  accepts  the  goods  at  a  less  price. — 
Hogue  V.  Simbnson  (Sup.)  1065. 

I  4.     ReatedlM  •£  seller. 

Whether  a  sale  is  a  sale  by  sample  is  a  ques- 
tion  of  fact,  for  the  Jury  to  find  from  the  evi- 


dence  in  each  case.— New  York  Hydraulic  Press 
Brick  Co.  v.  Cunn  (Sup.)  168. 

Whether  there  was  a  breach  of  warranty  In  a 
sale  by  sample  Is,  under  conflicting  evidence,  a 
queation  for  the  jury.— New  York  Hydraulic 
Press  Brick  Ca  v.  Cunn  (Sup.)  168, 

i   5.    Betedlea  of  bnyov. 

In  aa  action  for  breach  of  contract  to  mana- 
facture  and  deliver  wrenches  of  a  certain  kind 
and  quality,  evidence  held  sufficient  to  justify  a 
verdict  finding  the  breach.— Ideal  Wrench  Co.  v. 
Oarvin  Mach.  Oo.  (Sup.)  41 

On  failure  to  manufacture  and  deliver  aiticles 
according  to  contract,  the  vendee  may  recover 
back  a  sum  advanced  by  him,  to  be  applied  on 
the  articles  which  were  to  be  last  delivered. — 
Ideal  Wrench  Go.  v.  Garvin  Mach.O>.  (Sup.)  41 

Vendee  may  recover  difference  between  market 
value  of  articles  not  manufactured  according  to 
agreement  and  contract  price,  or,  if  they  have 
no  market  value,  then  me  dlfFerence  between 
their  value  to  him  and  the  contract  price. — Ideal 
Wrench  Co.  v.  Garvin  Mach.  Co.  (Sup.)  41. 

For  breach  of  contract  to  manufacture  ac- 
cording to  model,  vendee  cannot  recover  dam- 
ages for  inferior  quality  of  articles  accepted  by 
him,  but  may  recover  for  articles  returned  as 
inferior.- Ideal  Wrench  Oo.  v.  Oarvin  Mach.  Oo. 
(Sup.)  41. 

Where  tools  were  not  made  in  compliance 
with  agreement,  and  were  not  accepted,  plaintiff 
was  entitled  to  recover  amount  paiid  therefor. — 
Ideal  Wrench  Co.  v.  Oarvin  Mach.  Go.  (Sup.)  41. 

Evidence  held  to  present  a  question  for  tbe 
Jury  as  to  whether  tools  manufactured  by  de- 
fendant were  made  in  compliance  with  the  con- 
tract-Ideal Wrench  Co.  v.  Oarvin  Mach.  Co. 
(Sup.)  41. 

Rule  for  measure  of  damage  in  case  of  sale  of 
brick  by  sample  stated,  where  defective  bricks 
were  delivered  and  used.— 'New  York  Hydraulic 
Press  Brick  Co.  v.  Cunn  (Sup.)  168. 

Evidence  held  not  to  sustain  verdict  for  plain- 
tiff for'breach  of  contract  to  deliver  lumber.— 
New  York  House  Wrecking  Go.  v.  Jarvla  (Snp.) 
404. 

SAMPLE 

Sale*  by  sample,  see  "Sales,"  if  8,  6. 

SATISFACTION. 

See  "Accord  and  Satisfaction":    "Payment": 
"Release." 

SAVINGS  BANKS. 

See  "Banks  and  Banking,"  f  8. 

SCAFFOLDS. 

Injuries  to  employes  from  defects  in,  see  "Mas- 
ter and  Servant"  (  0. 
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SEALS. 


LimitatloD   of  actionH  on   sealed   InBtminMitfl, 
aee  "Limitation  of  Actions,"  f  1. 

SEDUCTION. 

Abatement  of  cause  of  action  on  death  of  party, 
see  "Abatement  and  Revival,"  i  1. 


SERVICES. 


"Work  and 


See  "Master  and  Serrant,"  |  2; 
Labor." 

SERVITUDES. 

See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

Bill  of  particniars,  see  "Pleading,"  i  6. 

(   1.    Snbjeot-inatter. 

In  actions  for  conversion  of  moneys  collected 
by  agent,  commissions  earned  and  due  to  the 
agent  held  a  proper  subject  of  counterclaim. — 
Benton  t.  Moore  (Co.  Ct.)  717. 

SETTLEMENT. 

See  "Accord  and  Satisfaction";    "Payment"; 

"Release." 
By  ezecntor  or  administrator,  see  "Etsecntors 

and  Administrators,"  i  9. 

SEWERS. 

Condemnation  of  railroad  property  by  city  for 
purpose  of  laying  sewer  under  tracks,  see 
"Eminent  Domain,"  S  1. 

SHERIFFS  AND  CONSTABLES. 

(    1.    CompensKtion. 

Under  Laws  1890.  p.  936,  c.  628,  as  amended 
by  Laws  1892.  p.  868,  c.  418.  i  17.  subd.  2,  pro- 
viding for  sheriff's  poundaRe,  and  Code  Giv. 
Proc.  I  709,  and  section  3343.  subd.  12,  sheriS 
held  entitled  to  recover  poundage  from  plaintiff 
in  attachment,  who  procured  vacation  and  an- 
nulment of  same.— O'Brien  v.  National  Conduit 
&  Cable  Co.  (Snp.)  131. 

I   Z.    Povevf.  dntlns.  and  llabUltle*. 

A  certain  execution  held  no  protection  to  the 
officer.  Consolidation  Act,  Laws  1882,  pp.  3.^, 
356,  c.  410,  §i  1297,  1399.— Goldberg  v.  Mark- 
owita  (Sup.)  1045. 


SHIPPING. 


See  "Wharves,' 


SLANDER. 

See  "Libel  and  Slander." 


SOCIETIES. 

See  'Xdnba." 

SPECIFIC  LEGACIES. 

See  "WillB,"  S  6. 

SPECIFIC  PERFORMANCE. 

I   1>    Good  faitli  and  dUlcenee. 

Contract  for  sale  of  realty  heid  to  have  tiw 
for  its  essence,  so  that  specific  perfomux.f 
could  not  be  enforced  after  time  limited  Isi 
expired.— Blanchard  t.  Archer  (Sap.)  665. 

SPIRITUOUS  LIQUORS. 

See  "Intozicatiiig  Liquors." 

SPLITTING  CAUSES. 

See  "Judgment,"  i  i. 

STARE  DECISIS. 

See  "(Courts."  |  2. 

STATE. 

Courts,  see  "Oourts." 

STATEMENT. 

Of  idaintlff's  claim,  see  "Pleading,"  1 1. 

STATUTES. 

Laws  impairing  obligation  of  contracts,  *c 
"Constitutional  Law,"  %  1. 

Pn/ol»ion$  relaUng  to  particular  nibfeeU. 

See  "Coroners";  "Descent  and  Distribniinn": 
"Discovery,"  |  1;  "Execution,"  |  1;  "Hish- 
ways,"  (  1;  "Insurance."  8  1;  "Intori'-i'- 
ing  Liquors";  "Limitation  of  Actions":  "Mi^ 
chanics'  Liens";  "Municipal  Corporations." 
a  2,  4.  6,  8;  "Newspapers":  "Paupers,"  |1: 
"Pawnbrokers";   "Taxation,**  U  1.  2,  4. 

Covenants  against  erection  of  tenement  houses- 
see  "Covenants,"  §  1. 

Defect  of  parties,  see  "Parties,"  S  3. 

Designation  of  parties,  see  "Parties,"  5  2. 

Foreign  corporations,  see  "Corporations."  {  "• 

Statute  of  frauds,  see  "Frauds.  Statute  of." 

Town  bonds,  see  "Towns,"  {  1. 

I   1.    Sapaal,  snapeiuloa,  ezplirAtloa,  aai 
roTlral. 

Laws,  special  or  local  in  their  application,  an 
not  deemed  repealed  by  general  legislation,  ex- 
cept upon  the  clearest  manifestation  of  an  intent 
by  the  Legislature  to  effect  such  repeal. — PeoiJ^ 
v.  Wells  (Sup.)  1107. 

A  revision  of  a  statute  by  re-enactment  of  a 
previous  statute^  operates  aa  a  continuance  vt 
the  former,  instead  of  as  a  repeal  and  new  en- 
actment.— People  V.  Wella  (Sup.)  1107. 
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STATUTES  CONSTRUED. 


XEW  TOBK. 

CONSTITUTION  184e. 

1S46.  art.  10,  |  1.  Amend- 
ed by  Const.  1894,  art. 
10,  I  1 1122 

CONSTITUTION  1894. 

Art.  1,  f  6 121 

Art.  6,  I  4 114 

Art.  8.  HIO,  11,  14 276 

Art.  10,  }  1 1122 

CODE  OF  CIVIL  PROCB- 
DURB. 

Ch.  19,  tit.  10 719 

8  194  793 

§8  2S0.  284 786 

8  2in 002 

I  3CC> 563 

8  3ti0 1011 

81  370,  872,  876 563 

8  aso  842,  951 

8  382 842,  931 

§  383 951 

8  4<>1 1011 

8  410 873 

I  414 842 

I  415 563 

I  448 181 

86  488.  49a  499 878 

8  501,  subd.  1 717 

8  508 494 

8  522 768 

I  599 4<i7 

8  636 695 

8  709  131 

8  779 402,  519,  891 

8  780 316 

8  798 852 

8  820 480 

8  822 • 37,  38 

8  829 432,  631 

8  834 981 

S977 37,  38 

6  909 468 

8  1015 817 

8  1200 402 

8  1214 28 

8  1268  499,  1112 

8  1294 23 

8  1340 1078 

«  l.';25 742 

8  1032 747 

f  1674 742 

I  1725 493 

8  1762 137 

8§  1769,  1771-1778 519 

f  1780 616 

88  1835,  1836 674 

8  1902 67,  625 

88  1002-1904 906 

i  2140 72 

I  2205 316 

8  2254 471 


!24S5 519 

2481  581,  833 

2568 23 

(  2582 793 

88  2()60-2662 16 

!  2670  79$ 

I  2(18 252,  938 

I  2719 128 

8  2721 826 

I  2743 240 

I  2813 833 

88  3084,3085 719 

88  .3232,  3233 402 

8  .3240 1014 

8  8246 801 

8  3264 621 

88  3265,8266 522 

8  8343,  aabd.  12 131 

CODE  OF  CRnilNAL 
PROCEDUItE. 

68  323,  881 897 

«  399 359 

8  627  121 

PENAL  CODE. 

8  29 773 

8  87 191 

8  171 897 

8  29o   625 

88  323.  327 776 

8  344a 1022 

8  351 773 

88  468a,  46Sb..: 068 

8  550 358 

REVISED  STATUTES. 

Fint  Edition, 

Volume  1. 

Page  388.  cb.  13,  pt.  1,  tit 
1,  6  *•  Amended  by 
Laws  1883,  p.  671,  ch. 
897 1107 

CITY  CHARTER. 

Brooklyn.  Laws  1888,  p. 
1042,  ch.  583.  tit.  15,  8  2  856 

Greater  New  York.  Laws 
1897,  p.  30,  ch.  378,  6 
96 1122 

Greater  New  York.  Laws 
1897,  p.  35,  ch.  378,  8 
118 ...1122 

Greater  New  York.  Laws 
1897,  p.  160,  ch.  378,  6 
458 856 

Greater  New  York.  Laws 
1897,  p.  485,  ch.  378,  8 
1364,  snbd.  1 704 

Greater  New  York.  Laws 
1897.  p.  537,  ch.  378,  6 
1536  ......1 8561 


Greater  New  York.  Laws 
1897,  p.  541,  ch.  378,  6 
1543   1122 

Greater  New  York.  Laws 
1897,  p.  .■>47,  ch.  378,  68 
1570.  1671    1122 

Greater  New  York.  Laws 
1897,  p.  656,  ch.  378,  6 
1608 1122 

Greater  New  York.  Laws 
1901,  p.  109,  ch.  466,  6 
255   144 

Greater  New  York.  Laws 
1901,  p.  129,  ch.  466,  6 
302  1017 

Greater  New  York.  Laws 
1001,  p.  346»  cb.  466,  6 

817  ....!7r:.....v??.:io94 

Greater  New  York.    Laws 

1901,  p.  355,  eh.  466,  8 
825.    Amended  by  laws 

1902,  p.  1777,  ch.  609. .  .1094 
Greater  New  York.    Laws 

1901,  p.  372,  ch.  466,  6 
862  ......7! ..:  886 

Greater  New  York.  Laws 
1901,  p.  426,  ch.  406,  6 
1001   ..:  123 

Greater  New  York.  Laws 
1901,  p.  687,  ch.  468,  6 
1543  856,  857 

Greater  New  York.  Laws 
1901,  p.  642,  ch.  466,  6 
1554 r^.T  831 

Greater  New  York.  Laws 
1901,  p.  655,  ch.  466,  8 
1616   856 

LAWS. 
1848,  p.  447,  ch.  310.  .276,  277 
1860,  p.  592.  ch.  345 845 

1867,  p.  2273,  ch.  908.  6  17    75 

1868,  p.  1869,  ch.  818,  tit. 

5,  §8  1-14 798 

1868,    pp.    1879-1882,    ch. 

818,  tft.  6,  8§23,  24....  790 
1873,  p.  507,  ch.  335,  8  88  101 
1875,  p.  188,  ch.  213,  88  3, 

4 634 

1878,  p.  488.  ch.  410. 
Amended  by  Laws  1880, 
p.  456,  ch.  318;  Laws 
1881,  p.  447,  ch.  326....  803 

1880,  p.  456,  ch.  318 803 

1881,  p.  447.  ch.  326 803 

1882,  pp.  339,  356,  ch.  410, 

M  1297,  1399 1045 

1882,  p.  429,  ch.  410,  8 
1766 1122 

1883.  pp.  608,  609,  ch.  339, 

8  10  1068 

1883,  p.  571,  ch.  .397 1107 

1888.  p.  958,  ch.  583,  Ut.  2, 

8  12  789 

1888,  p.  1042,  oh.  583,  tit. 

1.5.  8  2.  Brooklyn  City 

Charter   866 
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1890.    p.    030,    ch.    623. 

Amended  hj  Law*  1882, 
'   p.    868.   eh.   418.    I    17. 

sabd.  2  181 

1890.  p.  1082.  ch.  665,  g  2  884 
1890,  p.  1114.  ch.  505.  | 

104  : ?. ..;  186 

1880,   pp.  1195,  1206,  ch. 

6S,  il  92,  M,  162 1014 

1S80.  p.   im  ch.  668,  S 

162.   Amended  by  L«wb 

1897.  p.  619,  ch.  481....  196 

1892,  p.  66.  ch.  86,  t  2 634 

1892,  p.  317,  ch.  545,  g  59  334 
1892,  pp.  8li  816.  822,  ch. 

396,H1.6,22 842 

1892.  p.  868,  ch.  418,  {  17, 

subd.  2 181 

1892,  p.  1490,  ch.  677,  i  26  114 
1892,  p.  1491,  ch.  677.  {  31  783 
1882,  p.  175a  ch.  686.  gg 

21,  22  ....  407 

1892.  p.  1761.'  ^."  686i  V  69  24 
1892.  p.  1761,  ch.  686,  g 

69.    Amended   by   Laws 

1884,    p.   820,   ch.   163; 

Laws  1896,  p.  530,  ch. 

742;  Laws  1896,  p.  107, 

ch.  178 783 

1882,    p.    1806.    ch.    687. 

Amended  by  Laws  1801, 

p.  1328,  ch.  638 869 

1^,  p.  1833,  ch.  688,  g  31  678 
1882,  pp.  1825,  1838,  di. 

688,  112.  48 1089 

1892,  p.  2018,  ch.  680,  art 

7,  H  233,  238 725 

1893,  p.  84,  ch.  64.  g  8.  ..1107 

1893,  p.  873.  ch.  416.  tit.  8. 

§  1  672 

1894,  pp.  296,  306,  ch.  152, 

88  1,  9 100 

1894,  p.  320,  ch.  163 7K.3 

1894,  p.  910.  ch.  447,  g  27  951 

1895.  p.  313.  ch.  531 428 

189.%  p.  630,  ch.  742 783 

1895,  p.  974,  ch.  1042 536 

1896.  p.  57.  ch.  112,  g  16. .  618 
1896,  p.  69,  ch.  112,  g  28, 

subd.  2.  Amended  by 
Laws  1903,  p.  1125,  ch. 

486  817 

1890,  p.  107,  ch.  178 783 

1896,  p.  571,  ch.  547,  g  3. .  148 
1896,  p.  589,  ch.  547,  8  197  653 
1896,  p.  592,  ch.  547,  g  207  561 
1896,  p.  796,  ch.  908,  g  2. 
subd.  3.  Amended  by 
Laws  1898,  p.  1589,  ch. 
712 1104 


87  NBW  TORE  8CPPLEMBNT 
and  Ut  New  Tork  SUta  Reporter 

1888,  p.  797,  ch.  808.  (3.. 

611,  746,  826,  1107 
1896,  p.  797,  ch.  908,  g  4.  .U07 
1896,  p.  800,  ch.  808,  g  6. .  746 
1896,  p.  800,  ch.  808.  g  8  826 
18W,  p.  801,  ch.  808,  I  7  84 
ISlKi.  p.  8fM,  ch.  808,  g  186  341 
1896,  p.  8C7,  ch.  908.  g202. 

Anictniod  by  Ijaws  1801, 
>  oiD,  ch.  IXi,  g  188.  ..   628 
1SB6,  p.  868,  ch.  808,   gg 

220,  &1 m..'  266 

1896.  p.  871.  ch.  806,  g  225. 

Amended  by  Laws  1900, 


j>.  916,  ch.  382 842 

1887,  p.  3,  eh.  378,  I  4. . .  808 
1897,  p.  5,  ch.  378,  g9...  804 
1897,  p.  30,  ch.  378,  g  96. 
Greater  New  York  Char- 
ter   1122 

1897.  p.  85,  ch.  878,  g  11& 
Greater  New  York  Char- 
ter   112^ 

1897,  p.  152,  ch.  284 842 

1897,  p.  160,  ch.  878,  g 
458.    Greater  New  York 

Charter  866 

1897,  p.  234,  ch.  312,  g  31  660 
1807,  p.  401,  ch.  414,  g  103  614 
1897,  p.  402,  ch.  414,  |  105  616 
18!>7,  p.  404,  ch.  414,  g  110  614 
1S97,  p.  467,  ch.  416,  g  18 

261,  1006 
1897,  p.  468,  ch.  416,  j  20. 
Amended  by  Laws  1899, 

p.  351,  ch.  192 4X8 

1897,  p.  477,  ch.  416,  i  70  811 
1897,  p.  480,  ch.  415,  |  81 

911.  888 
1887.   p.  486.   ch.   378.    g 
1364,   subd.   1.    Greater 

New  York  Charter 704 

1897.  p.  617.  ch.  418,  g  7  465 
1897,   p.   637,  ch.   878,    g 
1536.  Greater  New  York 

Charter' 856 

1897,  p.  541,  ch.  378.  g 
1543.  Greater  New  York 

Charter   1122 

1897,  p.  547.  ch.  378,  gg 
1570,1571.  Greater  New 

York  Charter 1122 

1897,  p.  555,  ch.  878,  g 
1608.  Greater  New  York 

Charter   1122 

1897.  p.  619.  ch.  481 196 

1897,  p.  732,  ch.  612,  g  95  511 
1897.  p.  732.  ch.  612,  g  97  475 

1897,  p.  807,  ch.  065 30S 

1898,  p.  770,  ch.  2o7 276 


1888.  9.  1497.  di.  613.  i 
58a  3M 

18W.  p.  351,  ch.  192 4> 

IS.o.  p  1589,  ch.  712 U'K 

l&Hi.   ;.    372,  ch.  168 m 

lfr"i.  1    816,  ch.382 ^ 

1&4»<.  I'.  933,  ch.  400.  f  19«.<; 

18(11.  p.  109.  ch.  466.  i  2^. 
Urcatisr  New  York  Ctti- 
ter   144 

1901,  p.  129,  di.  468.  i 
302.  Greats  New  York 
Charter 1017 

1901,  p.  816.  ch.  132,  i 
189   «2S 

1901.  p.  846;  ch.  466.  I 
817.  Greater  New  York 
Charter   1«W 

1901.  p.  355.  ch.  466, 1 823. 
Greater  New  York  Cb«^ 
ter.  Amended  by  Lavs 
1902,  p.  1777 ICW 

1901,  p.  872,  ch.  466.  i 
862.  Greater  New  York 
Charter   8S6 

1901.  p.  426,  ch.  466,  { 
1001.  Greater  New  York 
Charter   123 

1901,  p.  637.  ch.  4661  { 
1643.  Greater  New  York 
Charter Soti  S57 

1901,  p.  642,  di.  466,  i 
15o4.  Greater  New  York 
Charter   831 

1901.  p.  656,  ch.  466,  t 
1615.  Greater  New  YoA 
Charter   Sofi 

1901.  p.  1319,  ch.  535 «2S 

1901.  p.  1326.  ch.  538 Sau 

1901.  pp.  1560,^  1583,  ch. 
580,  gg  239.  fe26 4ffl 

1902,  p.  1748.  ch.  600 1031 

1902,  p.  46L  ch.  172 6* 

1902,  p.  1480,  ch.  589,  J  3  +>t 
1902,  p.  1519.  ch.  580,  j  90  33S 
1902.  p.  1635.  ch.  590,  I  ^ 

145 to: 

19Ce,  p.  1557.  ch.  580,  j 
231 TOS 

1902.  pn.  1562.  1)^  cb. 
680,  gg  253-257 IH 

1902.  p.  1578,  ch.  680,  f 
811  49T 

1802.  p.  1748,  ch.  600.... 

921,  10« 

1802,  p.  1748,  ch.  600.  |  2  921 

1902.  p.  1777,  ch.  609.... lOW 

1903.  p.  165,  ch.  41,  8  221  2V. 

1803.  p.  466.  ch.  183 'H- 

1903,  p.  1084.  ch.  469.  8  1  TS3 
100.%  p.  1125.  ch.  486...  M: 
1903,  p.  1386k  ch.  610....  24 
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STAY. 

lecaase  ot  nonpayment  of  costs,  see  "Costs," 

I  5. 
)f  dispossession  warrsnt.  see  "Landlord  and 

Tenant,"  i  6. 

STIPULATIONS. 

telatine  to  interlocatory  jadgment  as  giring 
jurisdictiim  ot  appeal,  see  "Appeal,"  i  1. 

STOCK. 

Virporate  stock,  see  "Ckirporatlons,"  i  1. 
r.txation  of  corporate  stock,  see  "Taxation," 
«  2. 

STOCKBROKERS. 

;ee  "Brokers,"  |  1. 

)f  corporations,  see  "Oorporations,"  |  2. 

STOLEN  GOODS. 

See  "Beceiring  Stolen  Ooods." 

STREET  RAILROADS. 

See  "Railroads." 

Jarriage  of  passengers,  see  "Oarriers," 

Ck>ustruction  and  operation  of  instruction  in  ac- 
tion ai^ainst,  see  "Trial,"  S  6. 

Kisks  assumed  by  servant,  see  "Master  and 
Servant,"  |  6. 

I  1.    B«ciil*tloii  amd  operation. 

In  action  against  street  railway  for  injury  to 
>ne  driving  a  team,  evidence  of  respective  par- 
ties A^M  to  justify  tlie  submission  of  the  ques- 
tions involved  to  the  jury.— Klimpl  v.  Metropoli- 
tan St  By.  Go.  (Sup.)  89. 

Duty  of  a  street  railway  toward  person  using 
the  streets  is  to  exercise  reasonable  care,  and 
sbarge  imposing  on  it  obligation  of  using  all  the 
»re  that  motorman  could  use  held  erroneous. — 
Klimpl  v.  Metropolitan  St  By.  Ca  (Sup.)  39. 

Error  held  not  predicable  of  part  of  charge  in 
tction  against  street  railroad  for  damages  by 
eollisioD. — Peraico  v.  Metropolitan  St  By.  Co. 
(Sup.)  238. 

Evidence  in  an  actimi  for  injunr  to  a  child 
struck  by  a  street  car  held  insufficient  to  show 
negligence  ot  the  driver  of  the  car.— Csatlos  v. 
MetropoUtan  St  By.  Co.  (Snp.)  302. 

A  street  railway  company,  sued  for  injuries 
to  a  traveler,  sustained  in  a  collision  with  a 
car,  held  entitled  to  a  distinct  charge  that  its 
motorman  was  only  required  to  exercise  reason- 
sble  care.— Lockwood  v.  Troy  City  By.  Co. 
(Sup.)  311.     • 

Refusal  of  an  instruction  that,  if  plaintiff 
drove  in  front  of  defendant's  street  car,  when  it 
was  so  near  it  could  not  be  stopped,  he  could 
not  recover,  held  error. — Gushing  v.  Metropoli- 
tan St  By.  Co.  (Snp.)  314. 


Refuaal  of  an  instmctlMi  as  to  the  right  of 
way,  in  case  of  collision  between'  a  street  car 
and  a  team,  held  error,  in  view  of  an  ordinance. 
— Cashing  T.  MetropoUtan  St  By.  Oo.  (Sup.) 
314. 

In  caao  of  Injury  to  a  boy  on  a  wagon,  with 
which  an  electric  car  collided,  htU,  uat  there 
was  nothing  to  show  negligence  of  the  street 
railway  company.— Sunmierman  t.  Intemrban 
St  By.  Ga  (Sop.)  427. 

A  motorman  Aeid  not  nei^igent  hi  not  antici- 
pating that  a  push  cart  would  run  into  the  car 
after  the  head  of  the  car  had  safely  passed  it. 
—Schneiders  v.  Central  Oosstown  B.  Co.  (Sup.) 
458. 

One  heedlessly  driving  in  front  of  car  lusld 

fuilty  of  contributory  negligence. — Monahau  v. 
nterurban  St  By.  Co.  (Sup.)  687;    Meyers  v. 
Same,  Id. 

Agreement  between  cil7  of  New  York  and 
street  railway  company,  January  1,  1853,  hd'd 
to  establish  amount  of  ihe  license  fee  for  each 
car.— City  of  New  York  ▼.  Third  Ave.  R.  Co. 
(Sup.)  584. 

Annual  license  fee,  under  agreement  between 
street  railway  company  and  aty  of  New  York, 
January  1,  1853.  held  at  S20  per  car.— City  of 
New  York  v.  Third  Ave.  B.  Co.  (Supi)  584. 

Doctrine  of  discovered  peril  held  not  to  apply 
to  case  of  boy  negligently  on  street  car  track 
and  falling  60  feet  in  front  of  approaching 
car.— McDonald  v.  Metropolitan  St  By.  Co. 
(Snp.)  699. 

In  action  against  street  railway  for  negligent 
killing  of  person  on  highway,  evidence,  in  view 
of  instructions,  hM  not  to  have  misled  jury  into 
predicating  negligence  on  omission  to  supply 
fenders  in  general. — Fritsch  v.  New  York  & 
Q.  C.  By.  0«K  (Sup.)  9^ 

In  an  action  agidnst  a  street  railway  company 
for  the  negligent  killing  of  a  person  on  the 
streets,  evidence  that  no  fender  was  on  the  par- 
ticular car  which  caused  the  accident  is  admis- 
sible.—Fritsch  V.  New  York  &  Q.  O.  By.  Co. 
(Sup.)  942. 

Jury  may  predicate  negligence  on  failure  of 
street  railway  to  provide  cars  with  fender,  when 
such  appliance  is  In  common  use  and  has  proven 
ordinarfly  eflScacious  to  prevent  injury  to  per- 
sons on  the  highway. — Fritach  ▼.  New  York  & 
Q.  a  By.  00.  (Snp.)  942. 


STREETS. 

:  "Municipal  < 

STRIKES. 


See  "Highways" ;  "Municipal  Oorporations,"  M 
4,8. 


Preventing  performance  of  contract,  see  "Con- 
tracts," I  5. 

SUBSTITUTION. 

Of  devisees  or  legatees,  see  "Wills,"  {  4. 
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ae«  "Action." 


SUIT. 


SUMMARY  PROCEEDINGS. 

RecoTeiT  of  posaMsioB  by  landlord,  m*  "Land- 
lord and  Tenant,"  I  9. 

SUNDAY. 

Sales  of  Uqaor  on  Sunday,  see  "Intoxicating 
Liquors,"  SI  3,  4. 

SUPPLEMENTAL  PLEADING. 

See  "Pleading,"  I  4. 

SUPREME  COURTS. 

See  "Courts."  |  4. 

SURRENDER. 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant," {  3. 


SURVIVING  PARTNERS. 

See  "Partnersliip,"  {<  S,  4. 

SURVIVORSHIP. 

See  "Joint  Tenancy." 

Evidence,  see  "Deatli,"  i  1. 

Of  devisees  or  legatees,  see  "Wilis,"  I  4 

SUSPENSION. 

Of  injunction,  see  "Injunction,"  {  2. 
Of  judgment,  see  "Judgment,"  i  8. 

TAXATION. 

Local  or  tpeelal  taxet. 
Assessments  for  municipal  improvements,  see 

"Municipal  Corporations,"  {  4. 
City  taxes,  see  "Municipal  Corporations,"  {  8. 

Occupation  or  prMlege  taxes. 
See  "Intoxicating  Liquors,"  f  2. 
For  operation  of  street  railroad,  see  "Street 
.   Railroads,"  {  1. 

{   1.    Liability  of  persons  and  property. 

Foreign  corporation,  maintaining  in  New  York 
a  mere  agency  for  the  sale  of  its  goods,  held 
taxable  only  on  the  value  of  its  office  furniture. 
—People  V.  Wells  (Sup.)  84. 

The  gas  pipes  and  mains  of  a  corporation, 
laid  in  the  streets  and  included  under  tbe  frau- 
cbi8e  tax  law  in  the  state  asseKsment,  are  not 
taxable  by  local  authorities. — People  v.  Wells 
(Sup.)  505. 

Laws  1902,  p.  461,  c.  172,  Mid  to  have  the 
effect  of  exempting  the  property  of  trust  com- 
panies  from   local   taxation. — ^Im  re  Bochester 
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Trust  &  Safe  Deposit  Cbw  (Sg^)  SX:  bi 
Fidelity  Tnwt  Co.,  Id.;  In  re  UnioB  TnmC 
Id. 

Tlie  Legislature  has  the  power  to  as 
certain  classes  of  property  from  tiiitia:.  i 
retrospectively.— In  re  Rochester  Traa  t  i 
Deposit  Co.  (Sup.)  628;  In  re  Fidelitr  " 
Co.,  Id.;  In  re  Union  Tmst  Co.,  U. 

Under  Tax  Law,  Laws  1896;  p.  797,  c.  9QS.  I 
3,  held,  that  two  executors  residing  in  the  las 
are  taxable  for  all  the  personal  propem  it 
the  estate  of  their  testator,  althouidi  :i  t  :\ 
executor  resides  out  of  the  state.— P«f.«  1 
Wells  (Sup.)  745. 

Under  Tax  Law,  Laws  1896,  op.  797,  *nl 
c.  908,  ift  3,  8,  and  Code  OV.  Proc.  «  JTil 
property  bequeathed  to  a  charitable  corfonoi 
held  taxable  while  in  the  hands  of  the  eiM 
tor.— People  v.  Wells  (Sup.)  82& 

The  easement  held  by  a  turnpike  campant  'A 
the  maintenance  of  its  road,  together  «id  .<l 
its  structures  and  improvements,  held  f<i°'>i 
to  taxation  against  it  as  "land,"  oiiikr  Laa 
1896,  p.  796,  c.  908,  S  2,  subd.  3,  as  am«ii<M »; 
Laws  1899,  p.  1689,  c  712.— In  re  PresiiB 
etc.,  of  Albany  ft  B.  Turnpike  Road  (Sup.)  IM 

The  franchise  of  a  tnmpike  companv  is  m 
subject  to  assessment  by  the  assessors  of  i  v^ 
in  which  part  of  the  road  is  located— Ir  i 
President,  etc,  of  Albany  ft  B.  TampOce  E.'ii 
(Sup.)  1104. 

Tax  Law,  Laws  1896,  p.  797,  c.  908. !  3.  J « 


not  to  impliedly  repeal  exemption  from  uia:."°l 
of  university  property  under  its  chsrtjr  3 
amended  bv  Laws  1893,  p.  84,  c.  54,  |  &— Fftli 


I   2,     XiOTT  and  asseasmant. 

A  corporation  assessed  for  taxation  ir^  ^ 
have  been  Aggrieved  thereby,  so  as  to  t<  miM 
to  a  cancellation  of  the  tax.— People  t.  Fc.tii 
(Sup.)  304. 

Action  of  court  in  determining  a  tu  ili><3 
on  the  return  to  the  writ  of  certiorari  issut  i : 
review  the  assessment  held  not  erroneoi&-r- 
pie  V.  Feitner  (Sup.)  304. 

Statement  made  by  a  corporation  to  coa-T3 
sioners  of  assessment  held  binding  od  the  <V3 
missioners,  where  they  failed  to  reqaire  '■- 
further  evidence.— People  t.  Feitner  (Snp.i  S'' 

"Capital  stock,"  as  used  in  the  Ux  It*,  i* 
not  mean  share  stock,  but  means  tbe  a:^ 
money  or  property  paid  in  and  possessed  t;  u 
corporation.— People  v.  Feitner  (Sup.)  304. 

A  corporation  is  entitied,  on  an  a3se$<z'. 
for  taxation,  to  have  deducted  from  its  per-'- 
property  the  amount  of  its  debts.— Fe«(''< ' 
Feitner  (Sup.)  304. 

The  assessors  have  no  jurisdiction  to  ii'^ 
mine  the  assessable  value  of  the  franchi^*  •.: 
corporation. — People  v.  Feitner  (Sap.)  3W. 

The  Comptroller,  by  failing  to  appear  on  - 
return  day  of  a  motion  for  certiorari,  does  i 
waive  his  right  to  move  to  amend  the  c- 
mand;  but  the  court  should  require  him  !■  •' 
case  bis  default  before  hearing  on  the  nuc: 
-People  V.  MUier  (Sup.)  S4L 
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Under  Laita  1806,  p.  864,  e.  908^  i  196.  a 

riit  of  certiorari,  commanding  the  Comptroller 

o   r«tum  the  grounds  of  his  refuiial  to  revise 

franchise  tax  imposed  on  a  relator,  is  nnau- 

borized.— People  v.  MiUer  (Sap.)  S41. 

MTiere  a  return  to  certiorari  to  review  a  per- 
onal  tax  asaessmeut  did  not  raise  an^  issue 
■n  the  facts  alleged  in  the  petition,  it  was  not 
rror  to  reduce  the  tax  in  accordance  with  re- 
ator's  statement  to  the  tax  commissioners. — 
:>eople  T.  Wells  (Sap.)  543. 

"Where  relator's  return  of  personalty  for  tax- 
ation was  not  contradicted  by  the'  tax  commis- 
sioners, they  could  not  arbitrarily  levy  a  tax 
Ml  the  ground  that  they  did  not  believe  it. — 
People  T.  Wells  (Sup.)  543. 

On  certiorari  to  mrrect  tax  assessment,  com- 
Qiissioners  must  state  the  evidence  on  which 
their  conclusion  is  based. — People  t.  Wells 
(Sup.)  595. 

Gross  earnings  of  corporation,  as  shown  by 
dividend  declared^  Aofd  not  a  proper  basis  of 
assessment.— People  v.   Wells  (sup.)  595. 

The  franchise  of  a  corporation  is  not  to  be 
considered  in  assessing  its  taxable  capital. — 
People  ▼.   Wells   (Sup.)   595. 

Statement  on  application  to  correct  assess- 
ment of  liabilities  and  assets  must  be  accepted 
as  true. — People  v.  Wells  (Sup.)  595. 

Under  Tax  Law,  Laws  1896,  p.  800,  c.  908,  | 
6,  heUt,  that  one  purchasing  real  estate  sub- 
ject to  •  mortgage  debt,  who  does  not  assume 
the  debt,  is  not  entitled  to  deduct  the  debt  from 
an  assessment  nsainst  his  personalty.— People 
T.  Wells  (Sup.)  745. 

Where  an  executor  acquiesced  in  an  order  re- 
ducing an  assessment  against  the  estate,  the 
assessment  could  not  be  considered  void,  be- 
cause designating  the  executor  as  "executor 
and  trustee."— People  v.  WeUs  (Sup.)  828. 

i   3.    Twc  tltlei. 

Possession  under  a  tax  or  assessment  lease 
is  not  adverse  to  the  title  of  the  owner  in  fee, 
but  is  in  subordination  thereto. — Miller  t.  War- 
ren (Sup.)  1011. 

§  4.    Iiecseyt  laKerltanee.  and  teuisfe* 
taxes. 

A  proceeding  for  the  vacation  of  a  surrogate's 
order  illegally  assessing  a  transfer  tax  held  not 
barred  by  limitations  imposed  by  Code  CSv. 
Proc.  ff  880,  382,  414.— In  re  lloople  (Sup.) 
842. 

Where  the  five-year  limitation  imposed  by 
Laws  1892,  p.  816,  c  399,  $  6,  to  a  refundment 
of  transfer  tfcxes  illegally  assessed  and  paid, 
had  not  run  at  the  time  such  section  was 
amended  by  Laws  1S9T,  p.  162,  c.  284,  the  fact 
that  eight  years  bad  expired  before  an  appli- 
cation to  modify  the  order  assessing  the  tax 
was  made  did  not  preclude  the  granting  of 
such  application. — In  re  Hoople  (Sup.)  842. 

Federal  bonds  held  not  subject  to  transfer  tax- 
ation, under  Transfer  Tax  Act,  Laws  1892,  p. 
814,  c.  399,  §  1.— In  re  Hoople  (Sup.)  &12. 

Laws  1900,  p.  916,  c.  382,  amending  Tax 
Lew.  Laws  18^,  p.  871.  c.  908,  |  225,  relating 


to  refnodmenta  of  transfer  taxes,  keU  not  retro- 
active.—In  re  Hoople  (Sup.)  842. 

The  values  of  both  real  and  personal  proi)erty 
of  decedent  must  be  added  together  in  deter- 
mining an  exemption  under  the  transfer  tax 
law.— In  re  Hallbck's  Estate  (Sur.)  255. 

Under  Tax  Lew,  St  220,  221  (Laws  1896,  p. 
868,  c.  908;  Laws  tSOS,  p.  165,  c.  41),  real  es- 
tate of  testator,  bequeathed  to  sister,  held  tax- 
able.—In  re  Hallock^B  Bstate  (Sur.)  255. 

A  legacy  in  lien  of  dower  is  taxable  property. 
—In  re  Biemann's  Estate  (Sur.)  781. 

TAXATION  OF  COSTS. 

See  "Costs,"  i  3. 

TENANCY  IN  COMMON. 

See  "Joint  Tenancy." 

{   1.    Mvtiial  vlffkta,  dvtleii,  aad  UablU- 
tles  of  eo-tenanta. 

A  tenant  in  common,  who  occupies  the  prem- 
ises himself,  receiving  no  rent,  held  not  liable 
to  his  co-tenants  for  the  use  of  the  property. — 
Willes  T.  Loomis  (Sup.)  1086. 

In  the  absence  of  any  evidence  on  the  subject, 
the  shares  of  several  tenants  in   common   are 

? resumed  to  be  equal. — JacKson  t.  Moore  (Sup.) 
101. 

(  S.    Blckia   and   llabUitlea   of   eo-ten- 
aaata  aa  to  tUrd  peraoaa. 

Tenants  in  common,  who  conveyed  to  another, 
who  was  to  sell  premises  and  divide  the  pro- 
ceeds, held  to  become  tenants  in  common  in  the 
proceieds  as  personalty. — Jackson  v.  Moore 
(Sup.)  1101. 

One  tenant  in  common  In  personalty  may  set- 
tle for  or  release  his  Interest  in  the  common 
property,  but  cannot  setUe  for  or  release  the  in- 
terest of  his  co-tenants. — Jackson  v.  Moore 
(Sup.)  1101. 

As  a  general  rule,  tenants  in  common  of  per- 
sonal property  must  join  in  bringing  actions, 
whether  arising  ex  contractu  or  ex  delicto. — 
Jackson  v.  Moore  (Sup.)  1101. 

Defendant,  who  had  settled  with  plaintitTs 
co-tenants,  could  not  object  to  plaintiff's  main- 
taining action  alone  for  moneys  in  his  posses- 
sion belonging  to  her. — ^Jackson  v.  Moore  (Sup.) 
1101. 

Where  one  tenant  in  common  has  settled  for 
his  portion  of  the  damages  on  account  of  the  act 
of  another  with  respect  to  the  common  p>-nT)oi>tv 
before  action  therefor,  his  co-tenant  may  sue 
without  joining  him. — Jackson  v.  Jloore  vsiup.l 
1101. 

TENDER. 

Of  goods  sold,  see  "Sales,"  S  2. 


TENEMENT  HOUSES. 


Covenants  against  erection,  see 
i  L 


"(Jovenants,** 
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TERMS. 

Of  leases.  m«  'T«ndlord  and  Tenant," 


18. 


See  "Win*" 


TESTAMENT. 
TIML 


Compntation  of  time  of  limitationa,  eee  "Lim- 
itation of  Actione,"  i  2.  ^,^      ,,    „ 

For  performance  of  contract,  eee  "Specific  Per- 
formance," 1 1.  ^  „  . 

For  reKiwion  of  contract,  see  "Oontracta,"  i 
i. 

TITLE 

city  tax  nie,  see  "Municipal  Corporationa,"  |  & 
Color  of  title,  see  "Adrerse  Poaaeaaion." 
Tax  titles,  see  "Taxation."  J  8. 
Title  of  lessor,  see   "Landlord  and  Tenant," 
i  2. 

ftMtteuIor  tnofter*  c^eeMno  tttla. 

See  "Pledges." 

ParOmOar  specie*  of  vroptrty  or  rlghf. 
See  "Patents,"  {  1. 

TOOLS. 

Uabnity  of  employer  for  defects,  see  "Master 
and  Serrant,'   i  4. 

TORTS. 

Admlsafona  as  erldence,  see  "Brldence."  |  8. 
Assessment  of  damages,  see  "Damages,"  |  4. 
Canslng  death,  see  "Death,"  S  2. 
Measure  of  damiiKes.  see  "Damages."  |  8. 
Pleadlns  damageii,  aee  "Damages/'  I  4. 
Release  of  Joint  tort  feasors,  see  "Release," 
I  1. 

By  porMouIor  dosses  qTpo'Ke*, 
See  "Municipal  Corporations,"  }  7. 
Employes,  see  "Master  and  Servant,"  I  8. 

Particular  ranedUsfor  torts. 
See  "Arreat,"  I  1;    "Trespass."  S  L 

ParUmilartorU. 
See  "AsMinlt  and   Battery."   f   1;    "Fraud"; 
"Libel  and   Blander";     "Negligence";    "Nui- 
sance";   "Trespass";    "TroTer   and  OonTei^ 
slon." 

TOWNS. 

Mandamus  to  town  ofiicers,  see  "Mandamus," 
I  1.    TiMMA   mmMmm^mmmt,   rabll*    debt. 


_       ■■1 

■— »1U— .  and  tesatloL. 

StatutoiT  Oonstmction  Lav,  Lews  1882,  p. 
1491,  c  677,  I  81.  JkfM  not  to  preserye  juris- 
diction of  a  board  of  supervisors  to  grant  a 
petition  of  township  nfflcers  to  issue  bonds,  com- 
plying with  Laws  1892.  p.  1761,  o.  686,  {  6B,  as 
amended,  filed,  but  not  acted  on.  before  such 
section  wms  repealed  by  Laws  1903,  9.  1084, 


c.  460,  I  1,  where  the  petition  Si6  not  eomid^ 
with  such  latter  section.— Webster  t.  Town  at 
White  Plains  (Sup.)  783. 

TRADE  UNIONS. 

Member  of  Toluntan'  unincorporated  trade 
union.  Illegally  expelled,  heid  entitled  to  see  in 
the  state  courts  to  compel  reinstatement  and  to 
enjoin  defendanta  from  preventing  him  f:-,zn 
woiUig  at  his  trade.— Corregan  t.  Hay  (Su;k.> 
966. 

TRANSFER  TAX. 

Sea  "Taxation,"  i  4. 

TRANSPORTATION. 

Contracts  relating  to,  as  In  restraint  of  tr£d«, 
see  "Monopolies,"  i  1. 

TRESPASS. 

Death  of  trespasser   caused   by   operation  of 

railroad,  see  ''Railroads."  I  2. 
Ejection  of  trespasser,  see  "Carriera.**  |  3. 
Liability  of  employer  for  trespass  by  servant 

see  "Master  and  Servant,"  {  9. 
To  the  person,  see  "Assault  and  Battery,"  i  L 

i   1.    A«tfmsa. 

In  an  action  for  trespaas  la  breaking  into 
nlnintilTs  house,  compensatory  damages  heid  to 
in<'lude  damages  for  the  injury,  insult.  inva!:i<'>Q 
of  privacy,  and  Interference  with  the  comfort 
ft  plaintiff  and  his  family. — ^Reed  r.  Mew  Tork 
&  R.  Oas  Co.  (Sup.)  810. 

In  an  action  for  trespass,  a  verdict  awardint 
plalntltr  $150  held  not  so  excessive  ns  to  re<)uir« 
reversal  on  appeaL— Reed  t.  Kew  Xoik  &  B. 
Gas  Co.  (Sup.)  810.. 

TRIAL 

See  "New  TWal";    "Reference":   "Witnesses." 
Limitation  of  action  as  question  for  jury,  see 

"Limitation  of  Actions,*'  {  3. 
Performance  or  breach  of  contract  ••  qaestioa 

for  jury,  see  "Sales,"  1 1. 
Usury  aa  auestion  for  jury,  see  "Usury,"  {  I. 

Proeeedingt  tnoldent  to  trials. 

Entry  of  judgment  after  trial  of  iasuea,  aee 

"Judgment,**^!  2. 
Place  of  trial,  see  "Venue,"  i  L 
Right  to  trial  by  jury,  see  "Jury,"  i  1. 

malafvorttadareteflaeUotu  or  proeeeMim$. 
See  "Assault  and  Battery."  I  1;  "Negligence." 

Disputed  claims  against  estate  of  decedent,  see 

"Executors  and  Administrators,"  I  5. 
For  breach  of  contract,  see  "Sales,*    (  5. 
For  damages  from  nuiaanoe,  aee  "Nuisance," 

t  1. 
For  death  of  tenant,  aee  "Lwidlord  and  Tte- 

ant,"  I  4. 
For  discharge  from  employment,  a«*  "Master 

and  Servant,"  i  L 
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for    persona]    Injarles,    8M    "Carriers,"    I   8; 

"Electricity";    "Master  and  Servant,"  I  8; 

'*Street  Railroads,"  t  1. 
Kor  price  of  icoods  sold,  see  "Sales,"  |  4. 
Por  rent,  see  "Landlord  and  Tenant,"  I  5. 
For    \rronxfnl   death   cansed   by   operation   of 

street  railroad,  see  "Street  Railroads,"  {  1. 
On    Insurance  policy,  see  "Insurance,"  f  12. 
Probate  proceedings,  see  "Wills,"  i  3. 
To  ncover  treight  charges,  see  "Carriers,"  i  2. 

Trial  of  eriminol  protecutioni. 
See  "Oriminal  Law,"  {  4;   "Perjury,"  1 1. 

I    1.     Notl«e    of    trial    and    prellmiiiary 
pvooeedlaara. 

Under  Code  Cir.  Proc.  {  977,  a  note  of  issue, 
filed  before  noticing  of  a  cause  for  trial,  is  in- 
effectual.—McMann  V.  Brown  (Sup.)  38. 

S  S>      Course  aad  eondnot  of  trial  la  cea- 
eraL 

In  the  absence  of  proof  of  anrprise,  denial  of 
an  application  to  adjonm  to  call  another  wit- 
ness, made  near  the  close  of  the  testimony,  is 
not  an  abuse  of  discretion  on  the  part  of  the 
trial  judge.— Block  v.  Sherry  (Sup.)  160. 

I   3.     Reeeptloa  of  erldenee. 

A  general  objection  to  an  answer  as  to  what 
deceased's  wages  would  be  held  not  to  raise  an 
objection  to  the  finished  answer  as  to  the  union 
scale  of  wages,  on  the  ground  of  absence  of 
eTidence  that  deceased  was  a  onion  man.— Nel- 
son V.  Young  (Sup.)  69. 

Debtor's  books  of  account  held  properly  ex- 
cluded, in  action  by  creditor  against  third  per- 
son on  promise  to  pay  debt. — Flagg  v.  Fisk 
(Snp.)  ,530. 

An  objection  to  testimony,  made  subsequent 
to  the  (pying  of  the  same,  is  of  no  avail:   the 

g roper    remedy    being   a    motion    to    strike. — 
;uckley  v.  Westchester  Lighting  Co.  (Sup.)  763. 

Defendant's  exception  to  the  admission  of 
evidence  on  the  trial  of  an  action  on  an  option 
contract  for  the  purchase  of  land  held  sufficient 
to  raise  the  question  whether  his  liability  was 
measured  by  the  actual  acreage  or  by  the  num- 
ber of  paper  acres.— Warden  v.  Tesla  (Sup.)  853. 

The  order  in  which  proof  may  be  Introduced 
is  in  the  sound  discreticm  of  the  court.— John- 
ston T.  Mntnal  Heaerve  Fund  Life  Ins.  Co.  (City 
Ct.  N.  Y.)  438. 

S  4.    Arsviaeata  aad  eondvetof  eranseL 

Oonveyinij  to  the  jurors,  in  the  cross-examina- 
tion of  a  witness  for  defendant,  the  information 
that  defendant  was  insured  against  loss,  consti- 
tutes reversible  error.— Liossig  v.  Barsky  (Snp.) 
425. 

Remarks  of  connsel  held  a  sufficient  ground  for 
reversal,  notwithstanding  court's  warning  to 
disregard  them.— Benoit  v.  New  York  Cent.  & 
H.  R.  R.  Co.  (Sup.)  861. 

I    B.    Tahiac  ease  or  qnestlon  from  Jnry. 

Failure  to  more  to  dismiss  the  complaint  at 
the  close  of  plaintiff's  case^  or  of  the  whole  case, 
is  an  admission  that  there  is  a  question  of  fact. 
— Rapp  ▼.  Hutchinson  Stair  Elevator  Co.  (Sup.) 
459. 


Where  there  is  a  fatal  variance,  and  plain- 
tiff declines  the  court's  offer  of  leave  to  with- 
draw a  juror,  the  complaint  is  properly  dis- 
missed.—Reilly  V.  Vought  (Snp.)  4M. 

Where  the  evidence  is  conflicting,  an  Issue 
must  be  submitted  to  the  jury. — Blumbeiv  v. 
Marks  (Sup.)  512;  Tanenbanm  v.  Josephi  (Sup.) 
838. 

The  credibility  of  witnesses,  although  one  of 
them  Is  a  party  Interested  in  the  recovery  and 
the  other  whoUy  disinterested,  is  for  the  jonr. 
-Sterna  man  v.  Metropolitan  Life  Ina,  Oo. 
(Sup.)  904. 

I   6.    lastmctioaa  to  Jary. 

In  an  action  against  street  railway  for  injuries 
to  one  driving  a  team,  charge  imposing  too  great 
care  on  defendant  held  not  cured  by  a  subse- 
quent charge,  qualified  by  reference  to  first 
charge.— Klimpl  v.  Metropolitan  St.  Ry.  Co. 
(Sup.)  39. 

In  an  action  for  servant's  injuries,  charge  on 
defendant's  duty  and  liability  held  harmless,  in 
view  of  subsequent  charge. — Nelson  t.  Young 
(Sup.)  69. 

In  an  action  for  damages  because  of  the  main- 
tenance of  a  nuisance,  held  that,  if  defendant 
wished  an  instruction  relative  to  a  petition  to 
the  board  of  health,  introduced  in  evidence,  he 
should  have  requested  it.— Pritchard  v.  Edison 
Electric  Illuminating  Co.  (Sup.)  225. 

Language  of  court  in  response  to  request  for 
an  instruction  held  to  have  amounted  to  a  giv- 
ing of  the  same.— Buckley  v.  Westchester  Light- 
ing Co.  (Sup.)  763. 

Where  the  trial  court  has  fully  charged  the 
law  on  one  aspect  of  the  case,  it  is  not  bound 
to  reiterate  it  in  another  form.— Buckley  v. 
Westchester  Lighting  Co.  (Sup.)  763. 

In  an  action  against  a  railroad  for  injuries 
sustained  by  plaintiff  in  a  crossing  accident,  in- 
structions as  to  the  duty  of  defendsmt  in  the  way 
of  warning  signals,  together  with  remarks  of 
the  court  on  the  instructions  and  the  law  of  the 
case  as  laid  down  by  the  Appellate  Division, 
hOd  error.— Smith  v.  Lehigh  Val.  B.  C!o.  (Sup.) 
1086. 

{  7'*     Waiver  and  eorreottoa  of  irresa* 
laritles  aad  errors. 

Conduct  of  counsel  on  trial  held  to  have 
amotmted  to  a  waiver  of  his  exceptions  to  the 
admission  of  certain  evidence.— Fox  v.  Met- 
ropolitan St.  Ry.  Co.  (Sup.)  754. 

Where  the  trial  court  commits  an  error  in  a 
ruling  on  the  admission  of  evidence,  it  may  cure 
the  error  by  sti'iking  out  the  testimony,  or  by 
granting  a  new  trial  to  the  party  against  whom 
the  ruling  is  made.— Fox  T.  Metropolitan  St. 
Ry.  Co.  (Sup.)  754. 

TROVER  AND  CONVERSION. 

Conversion  by  factor,  see  "Factors." 
Counterclaim,  see  "Set-Off  and  Counterclaim," 

{  1., 
l^esumptions,  see  "Evidence,"  I  1. 
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i  1.    Avte   •mutltiitlac   ooBTcrsloa   wd 
UmblUtr  theref  «nr. 

After  demand  and  refusal  to  pay,  an  action 
for  coHTersion  will  lie  againitt  one  who  has  re- 
ceived  money  in  a  fiduciary  capacity.^Tackson 
T.  Moore  (Sup.)  1101. 


TRUSTS. 

Charitable  trnats,  lee  "Charities." 

Combinations  to  monopolize  trade.  Me  'Mo- 
nopolies," t  1. 

Creation  by  will,  see  "Wills,"  {  4. 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

I    1.    Oreatlon,  eziateaoe,  and  vmlldltr. 

Evidence  in  action  to  declare  trust  as  to  pro- 
ceeds of  sale  of  real  property  examined,  and 
Md  insufficient  to  show  the  existence  of  a  trust 
relation  arising  out  of  contract.— Mackall  t, 
Olcott  (Sup.)  767. 

Evidence  in  action  to  declare  trust  as  to  pro- 
ceeds of  sale  of  real  property  examined,  and 
held  insufficient  to  show  the  existence  of  a  trust 
ex  maleficio  by  reason  of  confidential  relations. 
—Mackall  t.  Olcott  (Sup.)  757. 

Transferee  of  corporate  stocic  Md  to  hold  the 
same  as  trustee  to  accomplish  the  spedfic  pur- 
pose for  which  the  stock  was  conveyed,  so  as  to 
be  liable  to  an  accounting. — Slayback  v.  Ray- 
mond (Sup.)  »31. 

Savings  deposited  in  trust  held  to  cover  money 
deposited  after  the  death  of  the  beneficiary. — 
In  re  Bulwinkel  (Sur.)  250. 

{   2.    Oonstmotlon  smd  operatloii. 

ITnder  Personal  Property  Xaw,  {  3,  title  to 
trust  personalty  held  to  vest  in  the  cestui  que 
tmst,  so  as  to  be  liable  for  his  debts. — Ullman 
V.  Cameron  (Sup.)  148. 

Trust  created  by  will  held  to  be  in  favor  of 
infant  children  of  testator,  not  his  widow.— 
Brown  v.  Doherty  (Sup.)  563. 

{  3.    Maaagement  and  disposal  of  trast 
property. 

Rntry  in  report  of  trustee  to  beneficiary  held 
not  notice  to  beneficiary  of  sale  of  certain  prop- 
er^ to  the  trust. — In  re  I<ong  Island  Loan  & 
Trust  Co.  (Sup.)  65;    Appeal  of  Sloan,  Id. 

The  sale  by  a  trustee  of  its  own  property  to 
the  trust  is  void  as  agaiust  public  policy.— In 
re  Long  Island  Loan  &  Trust  0>.  (Sup.)  65; 
Appeal  of  Sloan,  Id. 

That  power  confeiTed  on  trustee  is  broad 
-does  not  discharge  him  from  obligation  of  good 
faith  and  accounting. — Spier  v.  Hyde  (Sup.)  285.. 


I  4. 


aad    eoBipeasatlom    of 


AeooaatinK 
trastee. 

Refusal  to  open  former  decree  In  accounting 
between  trustee  and  beneficiary  held  not  to 
«stop  beneficiary  in  a  subsequent  accounting 
from  questioning  validity  of  prior  act  of  trus- 
tee.—In  re  Long  Island  Loan  &  Trust  Co. 
(Sup.)  65;  Appeal  of  Sioan.  Id. 

Decree  on  trastee's  accounting  held  not  to 
«stop  beneficiary  from  questioning  validity  of 


a  prior  act  of  tmstee.- In  re  Long  hluid  Ims 
&  Tmst  Co.  (Sup.)  65;   Appeal  of  SloiL.  U 

Trustee,  relying  on  decree  in  accomaitj  :■< 
estop  beneficiary,  has  bnrden  of  dioiriiijc  tii: 
the  question  involved  was  litigated.— In  w  Itii 
Island  Loan  &  Trust  Co.  (Sup.)  &;  Ajpea: ,'. 
Sloan,  Id. 

Testamentary  trustee  had  not  lialil«  bs  :e- 
fusing  to  accept  refund  of  dividends  emonatr 
paid  out  to  life  beneficiary  as  iDcomc— In  > 
Kiting  (Sup.)  833;    In  re  Cnrtiss'  Will.  Id. 

The  division  of  a  testamentary  trust  eti-e 
into  five  separate  trusts,  disclosed  in  u  »- 
counting  by  the  trustee  and  passed  npon  t: ' 
approved  by  the  surrogate  over  objertioa.  ^- 
comes  res  Judicata.— In  re  Elting  (Sop.)  ^: 
In  re  Curtiss'  Will,  Id. 

Under  Code  Civ.  Proc.  {  2813.  snrrt^itTV 
decree  approving  final  account  of  testam^tr 
trustee  ««W  to  conclude  parties  thereto,  ssl 
also  remainderman  not  in  esse,  as  to  aJiefr"' 
devastavit;  section  2^1  being  iiuppliciM>.- 
In  re-  Biting  (Sup.)  833;    In  re  Curtiss'  ^li 

Certain  conditional  devisees  in  remainder  of  > 
trust  fund  Acid  uecessary  parties  to  a  nnt ':; 
the  receiver  of  the  first  tenant  in  remsinder  t- 
compel  the  trustee  to  file  an  interlocntur;  >:- 
count.— Leonard  v.  Fierce  (Sup.)  978. 

A  suit  to  compel  a  testamentary  tnstie  ti 
account  held  maintainable  against  him  in  bi;- 
representative  capacity  only.--Leonani  t.  Pi«<v 
(Sup.)  978. 

{  6.    EstabHalianiat  aad  oaf oroeaeat  d 
trast. 

ITnder  Real  Property  Law  fl-aws  \?S>\  :■■ 
592,  c.  547,  S  207),  a  trust  of  real  property  w.c 
not  be  proved  by  panri,  as  against  to  usiRr 
containing  general  denial.— Hill  v.  Wantwi 
(Sup.)  6^. 

TURNPIKES  AND  TOLL  ROADS. 

Taxation  of  turnpike  company,  see  "TaxitiOw' 

ULTRA  VIRES. 

See  "Orporations,"  |  2. 

UNIONS. 

See  "Trade  Unions." 

UNITED  STATES. 

Taxation  of  federal  bonds,  see  ''Taxation,' S  ^ 

UNIVERSITIES. 

Taxation  of,  see  "Taxation,"  |  L 

USE  AND  OCCUPATION. 

A  reservation  io  a  sale  of  premises  ot  i' 
right  of  the  vendor  to  use  part  thereof  (o:  i 
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mited   time  keU  not  subject  to  any  duty  to 
sty  tor  the  oae.— Becker  ▼.  Davis  (Sup.)  422. 


USURY. 


1. 


Usnrlova    «<intrseta    and    tntSMM- 
tloaa. 

Wbether  a  transaction  was  a  sale  or  loan  of 
ersonal  credit,  or  •  cioalc  to  cover  a  usurious 
>an.  is  a  question  of  fact — Forgotson  y.  Kaubit- 
chek  (Sup.)  503. 

Contract  for  purchase  of  property  held  not 
aiuted  by  usury.— Flapg  t.  Fislc  (Sup.)  530.     . 

In  an  action  to  reform  a  deed,  held,  that  the 
evidence  showed  an  iuvestment  by  the  grantee, 
■ather  than  a  loan  to  the  grantor,  so  as  to  show 
isury. — Connolly  T.  Keenan  (Sup.)  630. 

Mere  fact  of  payment  of  interest  in  excess  of 
legal  rate  held  not  to  authorize  an  inference  of 
»  usurious  agreement. — Bosworth  v.  Kinghorn 
(Sup.)  983. 

Holder  of  usurious  note  held  to  hare  burden 
of  proving  that  he  was  •  bona  fide  purchaser. 
-Simpson  v.  Hefter  (Oty  Ot  N.  T.)  243. 

A  plea  of  usury  in  an  action  on  a  note  held 
good.— Simpson  v.  Hefter  (City  C5t  N.  Y.)  243. 

Accommodation  note  held  void  I)ecau8e  of 
usury  in  discounting  the  same. — Shnpson  T. 
Hefter  (City  Ot.  N.  Y.)  243. 

Where  a  note  is  payable  in  the  dty  of  New 
York,  it  was  governed  as  to  interest  by  the 
laws  of  New  York,  thou^  no  rate  was  fixed.— 
Simpson  v.  Hefter  (City  Ct  N.  Y.)  243. 

VACANCY. 

In  office,  see  "Judges,"  |  1. 

VACATION. 

Effect  of  Irregular  vacation  of  attachment  on 
liability  on  bond,  see  "Attachment,"  S  4. 

VaecMng  particular  imceedlnfia. 
See  "Attachment,"  f  3 ;   "Judgment,"  U  I>  it- 
Order  in  dispossession  proceedings,  aee  "Land- 
lord and  Tenant,"  {  S. 

VARIANCE. 

Between  pleading  and  proof  in  dvil  action,  see 
"Pleading,"  i  7. 

VENDOR  AND  PURCHASER. 

Se«  "Salea." 

Liability  for  false  representations  ••  to  in- 
cumbrances, see  "Fraud,"  S  1. 

Purchasers  at  tax  sale,  see  "Taxation,"  {  3. 

Reception  of  evidence  in  action  on  contract, 
see  "Trial,"  i  3. 

Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  i  1. 

Specific  performance  of  contract,  see  "Specific 
Performance." 

Usurious  contract*  of  sale,  see  "Usury,"  {  1, 


I  1.    OwMtottcUoa  mnA  opemtiom  of  eoa- 
trm«t. 

Option  for  reconveyance  on  repayment  held 
to  survive  time  limit,  where  grantee  receives 
payments  thereon. — Connolly  t.  Keeuan  (Sup.) 

Where  a  grantor,  in  a  deed  with  an  option 
for  payment  and  reconveyance,  finally  refuses 
to  mate  further  payments,  claiming  that  his 
advances  to  the  grantee  have  exceeded  the  con- 
sideration of  the  deed,  he  must  at  once  sur- 
render and  deed  the  property,  or  exercise  his 
option  to  purchase. — Connolly  t.  Keenan  (Sup.) 

The  measure  of  liability  of  a  person  under  an 
option  contraot  for  the  purchase  of  a  tract  of 
laud  held  determined  by  th«  actual  acreage  of 
the  tract— Warden  v.  Tesla  (Sup.)  853. 

I  S.     Kodlfloatloa  or  resolasion  of  eon> 
tract. 

Where  a  purchaser  of  land,  under  a  contract 
by  the  vendor  to  repurchase  in  case  the  ven- 
dee did  not  sell  the  same  at  a  profit,  parted 
with  a  portion  of  his  interest  in  the  land,  he 
could  only  enforce  the  vendor's  agreement  to 
the  extent  of  the  loss  sustained  to  such  ven- 
dee's interest.— Maier  v.  Rebstock  (Sup.)  86. 

Whether  a  purchaser  of  land  bad  used  rea- 
sonable diligence  to  resell  the  same,  and  wheth- 
er the  vendor  had  acquiesced  in  the  purchaser's 
delay  in  demanding  reconveyance  under  a  con- 
tract, held  for  the  jury. — Maier  v.  Rebstock 
(Sup.)  85. 

A  purchaser  of  real  estate  held  entitled  to  a 
reasonable  time,  after  the  expiration  of  the 
time  limited  in  a  contract  by  the  vendor  to 
repurchase,  within  which  to  elect  to  enforce 
the  same.— Maier  v.  RelMtock  (Sup.)  86. 

{   3.    Perfonnanoo  of  oontraot. 

Specific  performance  of  contract  to  purchase 
land  denied,  l>ecause  of  mistake  as  to  the  area 
of  land  contracted  to  be  sold. — ^Mclntyre  ▼.  Har- 
rington (Sup.)  1028. 

{  4,    SoBiedlea  of  Tendor. 

In  an  action  on  an  option  contract  for  the  pur- 
chase of  a  tract  of  land,  the  exclusion  of  evi- 
dence offered  by  defendant  as  to  the  number 
of  acres  in  the  tract  held  error.— Warden  v. 
Tesla  (Sup.)  853. 

VENUL 

I   1.    OImiico  of  Tenve  or  plaoe  of  trlaL 

A  party,  by  noticing  a  case  for  trial  at  a  cer- 
tain term,  and  by  then  appearing  and  secur- 
ing a  continuance,  waives  his  right  to  move 
for  a  change  of  venue.— Coleman  v.  Hayes 
(Sup.)  12. 

Change  of  place  of  trial  to  county  of  plain- 
tiff's residence  held  error. — Ferrin  v.  Bfuxley 
(Sup.)  1005. 

VERDICT. 

Setting  aside,  see  "New  Trial,"  i  2. 


Digitized  by 


Google 


1216 


87  NRW  YORK  BUPPLBMBNT 
and  lit  N«w  Tork  3Ut«  BeporUr 


VESTED  REMAINDERS. 

Creation.  SM  "Will*."  {  4. 

VICE  PRINCIPALS. 

8«6  "Muter  and  Serrant,"  t  5. 

VILLAGES. 

See  "Mnnicipal  Oorporationa,"  t  & 

WAGES. 

See  "Master  and  Serrant,"  |  2. 

WAIVER. 

See  "Entoppel." 

or  ob/eettofu  to  particular  aett  or  proceedina$. 

See  "Pleading."  t  8;  "Trial,"  i  7. 

Breach  of  contract,  see  "Sales,"  {  2. 

or  rlffhta  or  remedies. 
Amendment  of  certiorari  to  review  tax  assess- 
ment,  see  "Taxation,"   t  2. 
forfeiture  of  insurance,  see  "Insurance,"  |  7. 

WARRANT. 

For  diRpossossiou  of  tenant,  see  "Landlord  and 
Tenant,"  i  6. 

WARRANTY. 

By  insured,  see  "Insnrance,"  ii  5,  6. 

In  leases,  see  "Landlord  and  Tenant,"  I  1. 

On  sale  of  goods,  see  "Sales,"  f g  -3,  5. 

WATERS    AND    WATER    COURSES. 

(   1.    OonTeyaaoes  amd  oontraota. 

A  grantee  in  a  deed  held  to  have  taken  there- 
under as  an  appnrtenance  of  the  premises  the 
right  of  taking  water  from  adjoining  land. — Ma- 
son T.  Thwing  (Sup.)  991. 

A  purchaser  of  lands  held  not  a  bona  fide  pur- 
chaser as  to  the  waters  of  a  spring  on  the  lands. 
— Masou  V.  Thwing  (Sup.)  991. 

A  reservation  in  a  deed  held  to  have  rendered 
the  right  of  taking  water  from  the  premises 
conveyed  an  appurtenance  to  other  premises  of 
the  grantor.— Mason  r.  Thwing  (Sup.)  991. 

{  Z.    Artlll«l*l    ponds,    reservoirs,    amd 
eltaimels,  daina,  and  flo«raso. 

One's  easement  of  flooding  lands  held  not  af- 
fected bv  his  periodical  letting  the  water  out, 
to  suit  his  own  pleasure  only.— Hall  t.  State 
(Sap.)  338. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public    ways,    see    "Highways";     "Municipal 
Corporations,"  {  6. 


WHARVES. 


Municipal  ownership  and  regnlatkM,  sk  "I 
uicipal  Corporations,"  {  S. 

Owner  of  wharf  in  New  York  ma;  f', 
charges  tor  Its  occupation  by  ine(chaadi$i: 
leas  than  24  hours,   notwitnstawting  Gft; 
New  ToA  Charter,  Laws  1901,  p.  3T2,  c. 
{_  862.— International  Hide  &  Skia  OSb  T. 
York  Dock  Oo.  (Sup.)  880. 


WILLS. 

See  "Descent  and   Distribution'*:    "dei 

and  Administrators." 
Charitable  bequests   and  deviaea,  see  "On 

ties." 
Construction    and     execution     of   trusts, 

•Trusts." 
Designation  of  beneficiary  of  Insorsnce  by  ' 

see  "Insurance,"  §  13. 
Ilquitable    conversion    of   devised    paitatrs.;' 

real  estate,  see  "Partnership,"  |  8.  l 

Gift  of  legacy,  see  "Gifts,"  i  1.  I 

Legacy  and  succession  taxes,  see  'Taxtt^t'i 

{4.  I 

{  1.    Oontraats  to  dervlae  ov  fcoqaeatk.     I 

Evidence  in  an  action  to  parthioB  land  i-'-i 
insufficient  to  support  a  finding  of  ■  psMj 
agreement,  partly  performed,  of  deoeasFti  :>>' 
will  his  prm>erty  to  one  of  defendants.— Pau;  i 
V.  PatUt  (Sap.)  140.  ' 

i  2.    Re«nislt«a  and  vaUdity.  I 

E^vidence   held    sufficient    to    admit  a  li-'  - 

?;raphic  will  to  probate. — In  re  Palmer's  WJ 
Sur.)  249. 

i  3.    Probate,  ostabUahaeat,  aad  aaul- 
ment. 

A  beneficiary  under  a  destroyed  will  luU  ^ '' 
entitled  to  contest  a  later  will,  in  case  tke  i^ 
struction  was  purposely  done  by  testatrix  Thi-t 
she  had  testamentary  capadty.^In  re  Riyocfi 
Will  (Sup.)  23. 

A  surrogate's  order  denying  probate  of  i  vi>^ 
MM  snfflciently  doubtful  to  require  a  tii«^  tT 
jury,  as  authorised  by  Code  Civ.  Proc  i  °X%- 
—In  re  Rayner's  WiU  (Sup.)  23. 

Where  probate  of  a  will  is  denied,  the  «»• 
utor  named  therein  is  entitled  to  appeal,  cii 
Code  Qv.  Proc.  H  1294,  2S68.— In  re  B«3tr« 
Will  (Sup.)  23. 

Where  a  surrogate's  decree  denying  prpta!' 
of  a  will  is  not  entirely  satisfactory,  it  iriU  K 
reversed,  and  the  issues  of  fact  directed  :c  x 
tried  by  a  jury. — In  re  Shannon's  Will  iS:;-' 
(»6. 

I  4.    Oonstraetiaau 

A  bequest  by  an  attorney  hold  not  to  iachv 
claims  for  leiml  services. — In  re  Xorthop's  ^'^ 
(Sup.)  318;  In  re  Long  Island  Loan  &  Tm 
Co.,  Id. 

A  will  construed,  and  held,  that  the  chiliLti 
of  a  deceased  daughter  of  the  testator  took  J 
of  her  share  under  the  will,  and  not  as  next  <i 
kin,  subject  to  the  interest  of  her  tmsband- 
Lewisobn  v.  Henry  (Sop.)  325. 
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Where  a  will  is  not  ponctaated  with  acenra- 
^.  or  even  mtematicaily,  the  punctnatlon  aids 
■ts  construrtion  Irat  little,  and  mnat  otherwise 
fte  disregarded,  if  it  conflicts  with  the  testa- 
mentary scheme  as  gleaned  from  its  provisions, 
or  prevents  ascribing  to  its  words  their  ordi- 
nary meaning.— Lewisohn  r.  Henry  (Snp.)  326. 

A  bequest  in  a  will  of  a  tnnd  "to  be  eqaaily 
divided  between  the  Indian  missions  and  the 
domestic  missions  of  the  United  States  of 
America,"  does  not  entitle  the  "Domestic  & 
Foreign  Missionary  Society  of  the  Protestant 
Kpiscopal  Chnrch  in  the  United  States  of  Amer^ 
ica"  to  claim  the  bequest. — Bowman  t.  Domes- 
tic &  Foreign  Missionary  Soc.  of  Protestant 
Episcopal  Chni«^  (Snp.)  621. 

Will  Md  to  Test  in  testator's  niece  and  her 
heirs,  subject  to  its  provisions,  title  to  prop- 
erty immediately  on  testator's  death. — Rooney 
V.  Bodkin  (Sup.)  800. 

A  will  construed,  and  held,  that  testator's 
widow  took  an  absolute  estate,  rather  than  a 
life  estate. — Oakes  t.  Massey  (Sup.)  1118. 

Amount  necessary  to  be  set  aside,  under  will, 
to  meet  annuities  provided  for  in  the  will,  de- 
termined.—In  re  Spronle's  Estate  (Sur.)  482. 

i  S.    BlKbta  and  UabUltUa  of  dovlaoos 
•ad  legatees. 

Legacy  held  a  general  one,  and  executor  was 
entitled  to  commissions  for  making  sale  and 
dividing  the  property  bequeathed  thereby. — In  re 
Fisher  (Snp.)  5«7. 

Under  a  will,  a  deed  by  testator's  executors, 
his  widow,  and  then  living  heirs  Md  insufficient 
to  convey  a  fee,  as  against  fntore  rights  of  the 
issue  of  testator's  children,  in  whom  interests 
mifcht  vest  at  the  death  of  the  widow,  after  the 
death  of  their  parent  during  the  widow's  life- 
time.—Huber  v.  Case  (Sup.)  663. 

Executors  heid,  under  provisions  of  will,  not 
entitled  to  hold  certain  property  devised  to  tes- 
tator's niece,  and  liable  to  account  for  rents 
when  they  did  so  hold  it.— Booney  v.  Bodkin 
(Sap.)  800. 

Legacy  made  to  adopted  child  held  not  sub- 
ject tir'abatement.— In  re  Brown  (Bur.)  247. 

WITNESSES. 

See  "Depositious";  "Bridence." 

Examination  by  grand  jury,  see  "Grand  Jury."- 

Experts,  see  "£mdence,"  S  6. 

Opinions,  see  "Evidence,"  {  6. 

Perjury,  see  "Perjury." 

Beview  of  questions  dependent  on  credibility, 

see  "Appeal,"  i  S. 
Testimony  of  accomplices,  see  "Criminal  Law," 

I    1.    Ooaraetmiey. 

Witness  Keld  incompetent  as  to  transactions 
with  a  partner,  since  deceased,  as  against  a 
surviving  partner.— Connolly  t.  Keeuan  (Sup.) 
630. 

Physician  held  incompetent  to  testify  as  to  in- 
formation obtained  in  a  professional  capacity, 
OTN.X.8.— 7T 


under  Code  Civ.  Proc.  8  834.— Becker  t.  Metro- 
politan Life  Ina  Co.  (Sup.)  960. 

An  attorney  held  exempt  from  testifying  as 
to  vriiom  be  represented  in  a  certain  purchase; 
this  involving  toe  disclosure  of  confidential  com- 
munications.— In  re  Shawmut  Min.  Co.  (Sup.) 
1059;   Appeal  of  Miller,  Id. 

Certain  witnesses  held  net  incompetent  to  tes- 
tify on  the  accounting  by  an  executor,  under 
Code  Civ.  Proc.  {  829,  as  interested  in  the 
event.— In  re  Sproule's  Bstate  (Sur.)  432. 

I  2.    Bxaalaatlom. 

Question  held  not  objectionable  as  calling  for 
the  condition  of  the  building  after  the  accident; 
and,  if  anch  evidence  came  in  in  the  anRvrer. 
the  remedy  was  to  strike, — Nelson  v.  Young 
(Sup.)  60. 

In  action  for  servant's  injuries,  qnestion  on 
cross-examination  as  to  defendant's  duties  as 
contractor  held  not  objectionable,  in  view  of 
witness'  testimony  on  direct  examination. — 
Nelson  v.  Young  (Sup.)  69. 

Where  a  witness  refuses  to  answer  a  pertinent 
question  on  cross-examination,  his  testimony  in 
chief  should  be  stricken  out.— OaUagher  v.  Gal- 
lagher (Snp.)  343. 

Where  a  witness  was  cross-examined  as  to 
part  of  his  testimony  at  a  coroner's  inquest,  the 
counsel  for  the  opposite  party  was  entitled  to 
introduce  the  balance  of  the  witness'  statement 
on  such  subject.— Sexton  r.  Onward  Const.  Co. 
(Sup.)  560. 

I  8.     Oaodlblllty,   Impeaohateatf    contra- 
dletloB,  aad  eonroboratlon. 

In  a  criminal  prosecution,  it  was  error  for  the 
court  to  permit  the  witness  for  the  people, 
called  in  rebuttal,  to  characterize  the  testimony 
of  defendant's  witnesses  as  untrue. — People  v. 
Buckley  (Sup.)  191. 

In  action  for  injuries,  exclusion  of  evidence 
as  to  bo^  much  pbrsioian  had  been  paid  to 
testify  for  plaintiff  neld  error. — Brown  v.  In- 
temrban  St.  By.  Co.  (Sup.)  461. 

WORK  AND  LABOR. 

Dodunentary  evidence,  see  "Evidence,"  I  4. 
Liens  for  work  and  materials;  see  "Mechanics' 

Liens." 
Opinion  evidence,  see  "Evidence,"  i  6. 

In  an  action  for  services,  plaintiff  held  entitled 
to  a  judgment  under  the  evidence. — Mulligan  v. 
Tobin  (Snp.)  406. 

WRITS. 

ParUeular  wHt*. 

See  "Execution";  "Habeas  Corpus";  "Injunc- 
tion"; "Mandamus";  "Quo  Warranto";  "Re- 
plevin." 

Of  inquiry,  see  "Damages,"  |  4. 

YEAR. 

Blstates  for  years,  see  "Landlord  and  Tenant" 
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